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JOHN  ETHERIDGE. 


FuRUART  1, 1858.— ^Committed  to  a  Committee  of  the  Whole  House,  and  ordered  to  be 

printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentativea  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JOHN  ETHERIDGE  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant,  submitted  without  argument  June 
30, 1857. 

2.  Petition  to  Congress,  with  accompanying  documents,  marked  A, 
B,  C,  D,  and  E,  referred  by  the  Senate  to  the  Court  of  Claims  and 
returned  to  that  House. 

3.  Certified  copy  of  a  statement  of  the  Secretary  of  the  Navy,  dated 
March  3, 1857,  offered  by  the  claimant  and  transmitted  to  the  Senate, 

4.  Brief  of  the  United  States  deputy  solicitor. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  afSxed  the 
-I    seal  of  said  Court  at  Washington,  this  first  day  of  February, 
'^^'  ^'-1    A.  D.  1868. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


UNITED  STATES  COURT  OF  CLAIMS. 

To  the  fumbraile  the  Court  of  Claims  of  the  United  States,  Washington. 

V.  C.  : 

Thejpetition  of  John  Etheridge,  a  clerk  of  the  third  class  in  the 
Kary  Department,  respectfully  represents  : 

That,  in  the  month  of  August,  1853,  your  petitioner  was  assigned 
by  the  honorable  James  C.  Dobbin,  then,  and  now,  holding  the  office 
of  Secretary  of  the  Navy,  to  the  desk  of  principal  corresponding  clerk 
in  the  Navy  Department,  to  which  position  there  was  at  that  time^  has 
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been  uninterruptedly  since,  and  is  now,  added  the  separate  and  alto- 
gether different  office  of  '^  Superintendent  of  the  Southwest  Executive 
Building." 

The  compensation  fixed  by  law  to  the  desk  of  the  princi- 
pal corresponding  clerk  of  the  Navy  Department,  pre-- 
vious  to  the  appointment  of  your  petitioner,  was,  as 

fixed  salary $1,500  GO 

Temporary  addition,  by  act  of  Slst  August,  1852,  -        -  100  00 

And  as  superintendent  of  the  southwest  executive  build- 
ing, by  the  ''  legalizing  ''  act  of  August  26,  1842       -         250  00 

Making  the  total  compensation  of  the  principal  corre- 
sponding clerk,  eighteen  hundred  and  fifty  dollars  per 
annum        --.-----.      1,850  00 


By  the  3d  section  of  the  act  making  appropriations  for  the  civil  and 
diplomatic  expenses  of  the  government,  approved  March  3,  1853,  a 
classification  of  the  clerks  in  the  several  departments  was  directed  to 
be  made,  from  and  after  the  30th  June,  1853,  in  which  classification 
the  principal  corresponding  clerk  of  the  Navy  Department  was  placed 
in  class  three,  and  was  designated  by  the  head  of  the  department  to 
hold  the  additional  office  of  superintendent  of  the  southwest  executive 
building,  under  the  further  proviso  of  the  3d  section  of  the  act  just 
referred  to.  The  intention  of  Congress  by  the  acts  of  31st  August, 
1852,  and  3d  of  March,  1853,  as  amended  by  the  act  of  22d  April, 
1854,  was  undoubtedly  to  increase  the  compensation  of  clerks,  and 
there  was  accordingly  added  to  the  pay  of  the  principal  corresponding 
clerk  of  the  Navy  department,  by  the  act  approved  August  31,  1852, 
and  continued  by  the  classification  act,  approved  March  3,  1853,  as 
ao^nded  by  the  act  of  22d  April,  1854,  one  hundred  dollars  per  an- 
num ;  so  that  the  compensation  paid  to  your  petitioner  under  the  acts 
of  1853, 1854,  as  a  third  class  clerk  has  been  the  same  as  was  paid  to 
the  principal  corresponding  clerk  under  the  act  of  31st  August,  1852, 
viz: 

The  pay  of  a  third  class  clerk,  under  the  act  of  3d  March, 

1853,  as  amended  by  the  act  of  22d  April,  1854,  being    $1,600  00 

And  the  compensation  of  the  superintendent  of  the  south- 
west executive  building,  legalized  by  the  act  of  26th 
Augast,  1842,  and  provided  for  in  the  classification  act 
of  3d  March,  1853,  being 250  00 

Making  the  total  annual  compensation  eighteen  hundred 

and  fifty  dollars 1,850  00 


Tour  petitioner  further  represents,  that  he  continued  to  receive 
compensation  at  the  rate  of  eighteen  hundred  and  fitty  dollars  per 
annum  down  to  the  thirty-first  day  of  March,  eighteen  hundred  and 
filtj-five ;  and  that  the  accounts  of  the  disbursing  clerk  of  the  Navy 
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Department  for  such  payments  were  audited,  revised  by  the  Comp- 
troller, and  allowed  by  the  accounting  oflScers  of  the  government 
down  to  the  said  date  of  thirty-first  day  of  March,  eighteen  hundred 
and  fifty-five.  But  your  petitioner  was  informed,  that  in  subsequent 
settlements  of  the  accounts  of  the  disbursing  clerk  of  the  Navy  De- 
partment, the  said  accounting  officers  re-opened  the  accounts  of  the 
disbursing  clerk  as  far  back  as  the  first  day  of  July,  eighteen  hun- 
dred' and  fifty-four,  and  disallowed  all  payments  made  by  him  to  the 
superintendent  of  the  southwest  executive  building  from  and  after 
that  date,  based  upon  an  adverse  decision  made  by  the  honorable 
Elisha  Whittlesey,  Comptroller,  in  the  case  of  Archibald  Campbell, 
esq  ,  chief  clerk  of  the  War  Department,  who  claimed,  in  addition 
to  his  salary  of  $2,200  (twenty-two  hundred  dollars)  per  annum,  the 
compensation  as  superintendent  of  the  nor^A-west  executive  buildiDg, 
during  the  year  ending  the  thirtieth  of  June,  eighteen  hundred  and 
fifty-five. 

Tour  petitioner  further  represents,  that  the  office  of  the  superintend- 
ent of  the  southwest  executive  building  has  not  been  abolished,  nor 
his  appointment  thereto  revoked;  that  the  duties  of  the  office  continue 
to  be  devolved  on  your  petitioner,  are  still  performed  by  him,  and  that 
he  cannot  find,  nor  does  he  believe  that  the  legalizing  act,  approved 
August  26,  1842^  establishing  the  office  and  fixing  the  salary  or  com- 
pensation, to  wit:  *'one  superintendent  of  the  southwest  executive 
Duilding  at  two  hundred  and  fifty  dollars,"  as  distinct  and  different 
from  that  of  clerk,  has  ever  been  repealed^  etther  expressly  or  by  in- 
evitable indication  ;  but,  on  the  contrary,  your  petitioner  finds  it  not 
only  recognized  and  provided  for  by  the  very  act  directing  a  classifica- 
tion of  clerks,  to  be  arranged  from  and  after  the  30th  of  June,  1853, 
thereby  making  separate  provision  for  the  offi  e  of  superintendent  for 
an  entire  year  after  the  classification  of  clerks  took  effect,  but  that  the 
prohibitory  enactment  of  September  30,  1850,  against  allowing  "  to 
one  individual  the  salaries  of  two  different  offices  on  account  of  having 
performed  the  duties  thereof  at  the  same  time,"  expressly  excludes 
from  its  prohibition  *Hhe  superintendents  of  the  executive  buildings;" 
and  also,  that  the  prohibition  found  in  the  18th  section  of  the  citil 
and  diplomatic  act,  approved  August  31,  1852,  extend^  only  to  per- 
sons ''  who  hold  or  shall  hold  any  office  under  the  government  of  the 
United  States^  whose  salary  or  annual  compensation  shall  amount  to 
the  sum  of  two  thousand  five  hundred  dollars."  And  your  petitioner 
begs  leave  further  to  refer  to  the  opinion  of  Mr.  Attorney  General 
Cashing,  of  the  18th  August,  1853,  in  the  case  of  L.  B.  Hardin,  who 
held  two  offices  in  the  Davy  Department,  one  as  clerk,  the  other  as 
raperintendent  of  the  southwest  executive  building. 

And  your  petition  states  ftir ther ,  that  u pon  hi s  bei  n  g  apprised  in  Novem- 
ber, 1865,  of  the  decision  of  the  Comptroller,  Mr.  Whittlesey,  disallow- 
ing the  payments  made  to  the  superintendent  of  the  southwest  executive 
building  for  four  quarters,  three  of  which  had  been  previously  re- 
ported upon  and  passed,  allowing  the  payments  therein  charged, 
ne  addressed  a  communication  to  the  Comptroller,  remonstrating  against 
hia  decision,  and  asking  his  forbearance  and  reconsideration  of  the 
matter  involved.    The  remonstrance  is  of  date  30th  November,  1855^ 
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a  copy  of  which  will  be  found  accompanying  the  memorial  of  your 
petitioner  to  Congress.  No  attention  was  given  to  the  remonstrance 
by  Mr.  Comptroller  Whittlesey,  as  far  as  your  petitioner  was  informed ; 
its  receipt  was  not  officially  acknowledged,  although  that  fact  was 
verbally  admitted  to  your  petitioner. 

And  your  petitioner  adds  further,  that  the  Comptroller's  report  of 
the  adjustment  of  the  accounts  of  the  disbursing  clerk  of  the  Navy 
Department,  for  the  quarter  ending  30th  September,  1856,  continues 
the  disallowances  of  payments  to  the  superintendent  of  the  southwest 
executive  building,  from  the  1st  of  July,  1854,  on  the  ground  that 
there  is  '*  no  appropriation  therefor."  Although  there  is  a  head  of 
appropriation  *'/or  the  general  purposes  of  the.  southwest  executive 
building^''  viz:  ^^  For  labor,  fud^  lights,  and  miscellaneous  items,'* 
which  specifies  no  particular  species  or  kind  of  labor,  fuel,  light,  or 
miscellaneous  item  for  which  provision  is  thus  made.  The  entire  ap- 
propriation being  under  the  supervision  and  control  of  the  Secretary 
of  the  Navy  for  the  purposes  indicated,  and  the  labors  of  the  superin- 
tendent being  of  a  diversified  and  miscellaneous  character,  such  as  the 
general  care  of  the  southwest  executive  building,  the  employment  of 
mechanics  and  laborers  for  repairs  of  the  same,  the  providing  of  fuel, 
lights,  &c.,  attending  to  its  security  against  danger  or  injury  by  fire, 
or  other  cause,  the  examination  of  the  accounts  for  disbursements',  &c., 
the  compensation  of  the  superintendent  for  miscellaneous  labor  was 
deemed  an  item  legitimately  falling  under  the  head  of  appropriation 
^*  for  the  general  purposes  of  the  southwest  executive  building."  It 
is  to  this  head  of  appropriation  the  payments  to  the  superintendent 
have  been  charged  in  the  accounts  of  the  disbursing  clerk,  and  to 
which  the  Comptroller  objects.  Tour  petitioner,  however,  claims  that 
he  is  legally  entitled  to  the  compensation  fixed  by  law  to  l)e  paid  to 
the  superintendent  of  the  southwest  executive  building,  from  the  Ist 
day  of  July,  1854,  until  the  office  shall  be  abolished,  or  until  he  shall 
cease  to  hold  it. 

Your  petitioner  further  adds  the  assurance  that  he  knows  of  no  other 
action  taken  in  his  case,  by  or  in  Congress,  except  the  reference  of  the 
memorial  and  papers  of  your  petitioner  to  the  honorable  the  Court  of 
Claims,  which  was  done  on  the  25th  of  June,  1856 ;  that  no  action 
has  been  had,  except  as  herein  stated,  by  any  department  of  the  gov- 
ernment^ and  that  no  person  or  persons,  except  your  petitioner,  is 
owner  in  part  or  in  whole,  or  interested  therein,  unless  it  be  an  in- 
direct interest  by  the  disbursing  clerk  of  the  Navy  Department,  in 
whose  accounts  the  disallowances  stand  charged. 

Your  petitioner  concludes  by  saying  he  does  not  deem  it  necessary 
to  appear  before  the  honorable  Court  of  Claims  by  counsel.  He  is 
willing  to  rest  his  case  upon  its  merits,  as  herein  set  forth,  and  per- 
haps more  fully  presented  in  his  memorial  to  Congress,  and  the  paper 
accompanying  it ;  invoking  the  honorable  Court  to  hear  and  deter- 
mine the  same  according  to  the  law  and  the  equity  of  his  claim. 

Your  petitioner,  as  in  duty  bound,  will  ever  pray,  &c. 

JOHN  ETHERIDGE. 

Washington,  D.  C,  December  30,  1856. 
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in  the  court  of  claims.- no.  795- 

John  Etheridgb  vs.  The  United  States. 

Solicitor's  Brief, 

It  appears  from  the  petition  and  papers  in  this  case  that  the  peti- 
tioner held  the  office  and  received  the  salary  (|250  per  annum)  of 
superintendent  of  the  southwest  executive  building,  (Navy  Depart- 
ment,) in  addition  to  his  office  and  salary  of  third  class  clerk,  (1,600 
per  annum.)  in  the  office  of  the  Secretary  of  the  Navy,  from  the  month 
of  August,  1863,  to  the  date  of  his  petition,  December  30,  1856. 

That  the  payments  made  to  him  for  his  salary  from  August,  1853, 
to  June  30,  1854,  were  allowed  by  the  Comptroller,  and  there  is  now 
no  question  respecting  the  amount  thereof. 

That  the  payments  made  to  him  from  July  1,  1854,  to  March  31, 
1855,  ($187  50,)  were  allowed  as  credits  to  the  disbursing  clerk,  but 
subsequentlv  the  account  was  opened,  and  the  amount  was  charged  to 
the  disbursing  clerk,  who  in  turn  demands  the  amount  from  the  peti- 
tioner. • 

That  the  payments  made  to  petitioner  for  his  salary  as  superin- 
tendent subsequent  to  March  31,  1855,  have  not  been  allowed  by  the 
accounting  officers  in  favor  of  the  disbursing  clerk. 

It  thus  appears  that  the  petitioner  has  no  legal  interest  in  this 
claim.  The  Treasury  Department  holds,  not  the  petitioner,  but  the 
disbursing  clerk  of  the  Navy  Department,  liable  for  the  sums  in  dis- 
pute, and  the  relief  sought  must,  if  accorded  by  the  Court,  be  in  the 
form  of  a  bill  to  relieve  the  disbursing  clerk  from  the  charges  against 
him  on  the  books  of  the  treasury.  But,  on  the  other  hand,  the  dis- 
bursing clerk  has  no  real  interest  in  the  claim.  By  the  well  settled 
practice  in  the  executive  departments,  if  any  payment  of  salary  be 
rejected  at  the  treasury  the  officer  who  receive^  it  is  bound  to  refund. 
The  disbursing  clerk  suspends  his  demand  upon  the  petitioner  to 
enable  the  latter  to  apply  to  Congress  through  this  Court,  and  the 
latter  is  therefore  the  real  party  in  interest. 

For  many  years  prior  to  the  year  1842,  there  was  in  each  of  the 
executive  departments  a  superintendent  of  the  building,  who  kept  it 
in  repair,  purchased  fuel,  supervised  the  laborers  in  their  daily  duties, 
&'c.,  &c.  The  superintendent  was  appointed  from  the  clerks,  and 
was  allowed  a  salary  of  $250,  in  addition  to  his  pay  as  clerk.  This 
sum  was  included  in  the  annual  estimates,  and  given  by  Congress  m 
the  general  appropriation  acts  ;  and  the  arrangement  had  no  sanction 
of  law  beyond  the  appropriation  of  an  annual  3um  for  the  salary  of 
the  superintendent  For  examples  of  which,  see  5  Statutes,  342,  374, 
424.  The  allowance  was  not  regarded  as  within  any  of  the  acts  pro- 
hibiting the  allowance  of  extra  compensation. 

In  the  first  session  of  Congress  under  the  new  administration,  which 
came  in  on  the  3d  March,  1841,  the  Committee  of  Ways  and  Means 
struck  out  from  the  annual  estimates,  and  omitted  in  the  annual 
appropriation  bill,  all  items  for  which  there  was  not  express  authority 
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of  law,  and  reported  for  these  a  separate  i)ill,  which  passed  as  the  act 
of  August  26, 1842,  (5  Stat.,  523,)  "  legalizing  and  making  appropria- 
tions for  such  necessary  objects  as  have  been  usually  included  in  the 
general  appropriation  bill  without  authority  of  law,"  &c.  This  act, 
in  sec.  1^  par.  4,  authorized  the  employment  of  a  superintendent  of  the 
Navy  Department,  or  southwest  executive  building;. 

The  provisions  of  this  act  were  limited  by  its  6th  section  to  the  20th 
of  July,  1844,  but  were  continued  in  force  by  annual  acts  until  June 
30,  1854.— (See  acts  June  17,  1844,  sec.  3,  5  Stat.,  694;  March  3, 
1845,  sec.  5,  id.,  764;  August  10,  1«46,  sec.  3,  9  Stat.,  96,  &c.  ; 
August  31,  1852,  sec.  9,  10  Stat.,  98  ;  March  3, 1853,  sec.  8,  id,,  212.) 

In  the  meantime,  a  proviso  in  the  general  appropriation  act  of  Sep- 
tember 30,  1850,  sec.  1,  (10  Stat.,  542,  543,)  prohibited  the  allowance 
to  any  one  person  of  the  salaries  of  two  offices,  but  from  this  prohibi- 
tion the  superintendents  of  the  executive  buildings  are  specially 
excepted. 

The  general  appropriation  act  of  March  1,  1843,  sec.  3,  (10  Stat., 
209,)  made  provision  for  classifying  the  clerks  and  other  employes  in 
the  executi/e  departments,  and  in  a  paragraph  at  p.  211,  it  enacted : 
'*  There  shall  be  a  disbursing  clerk  for  each  of  the  Departments  of 
War  and  Navy,  and  the  Post  Office  ;  not  mo^e  than  three  for  the 
Treasury  Department,  at  the  discretion  of  the  Secretary  thereof;  and 
not  more  than  three  for  the  Department  of  the  Interior,  at  the  discre- 
tion of  the  Secretary  thereof.  The  said  clerks  to  be  appointed  out  of 
class  four,  by  the  heads  of  the  respective  departments,  and  to  receive 
such  sum  in  addition  to  their  regular  salaries  as  may  amount  in  all  to 
two  thousand  dollars  per  annum.  But  it  shall  be  their  further  duty, 
when  designated  by  the  head  of  the  department  for  that  service,  to 
superintend  the  buildings,  and  they  shall  give  bonds  as  required  by 
the  independent  treasury  act,"  &c. 

This  classification  went  into  effect  on  the  1st  of  July,  1853,  and 
the  question  at  once  arose,  whether  the  disbursing  clerks  were  by  law 
required  absolutely  to»  perform  the  duties  of  superintendents  of  the 
buildings,  or  whether  they  were  required  to  do  so  only  in  the  event  of 
being  "  designated  by  the  head  of  the  department  for  that  service." 

The  decision  of  this  question  depended  upon  the  construction  to  be 
given  to  the  paragraph  just  cited,  viz:  wnether  designated'  for  that 
service  meant  designated  to  be  disbursing  clerks,  or  designated  to 
superintend  the  buildings. 

The  Secretaries  of  the  Navy  and  of  War  gave  it  the  latter  construc- 
tion, and,  declining  to  require  the  disbursing  clerks  to  superintend  the 
buildings,  appointed  in  either  department  a  superintendent.  As  the 
usual  appropriation  had  been  made  for  the  fiscal  year  ending  June 
30,  1854,  both  superintendents  were  paid  during  that  year.  The 
departments  estimated  as  usual  for  the  superintendents'  salaries  for 
the  next  year,  (July  1, 1854,  to  June  30,  1855,)  but  the  appropriatioa 
was  not  made  by  Congress.  In  the  Navy  Department  the  salary  was 
then  paid  out  of  the  appropriation  for  contingent  expenses,  and,  as 
above  stated,  allowed  by  the  Comptroller.  When,  however,  a  similar 
payment  was  made  to  the  superintendent  of  the  War  Department 
building,  and  presented  for  the  approval  of  the  Comptroller,  he  re- 
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▼iewed  the  question  and  rejected  the  claim  of  the  superintendent  of 
the  War  Department  building  ;  and  he  moreover  re-opened  the  account 
of  the  disbursing  clerk  of  the  Navy  Department  building,  and  re- 
charged to  him  the  amounts  he  had  paid  to  the  superintendent  of  that 
hailding. 

On  the  part  of  the  United  States  the  Solicitor  adopts  and  relies  upon 
the  elaborate  opinion  of  Mr.  Comptroller  Whittlesey,  rejecting  the 
claim  of  the  superintendent  of  the  War  Department  building,  which 
was  given  under  date  of  August  7,  1855,  and  is  among  the  papers  in 
this  cause,  in  which  he  cites  numerous  provisions  of  law,  embracing, 
no  doubt,  all  that  bear  upon  this  subject. 

JNO.  D.  Mcpherson, 

Deputy  SdicUor. 
Memorandum  of  papers  in  evidence. 

A.  Certificate  of  Secretary  of  the  Navy,  dated  March  3,  1857,  proving 
appointment  and  service. 

B.  Letter  of  Comptroller  of  July  2,  1855,  admitting  all  payments 
made  for  the  quarter  ending  the  31st  March,  1855. 

C.  Letter  of  Comptroller  of  November  20,  1855,  containing  notice  of 
recharge  of  salary  paid  to  March  31,  1855,  and  of  rejection  of  sub- 
sequent payments. 

D.  Letter  of  Comptroller  of  May  13,  1857,  persisting  in  rejection  of 
payments  as  above,  and  rejecting  subsequent  payments. 

E.  Opinion  of  Mr.  Comptroller  Whittlesey  of  August  7,  1855,  upon 
which  the  notice  of  November  20,  1855,  and  subsequent  notices 
were  based. 

J.  D.  McP. 


in  the  coubr  op  claims. 
John  Etheridge  v8.  The  United  States. 

ScABBAUGH,  J.,  delivered  the  opinion  ot  the  Court. 

In  the  month  of  August,  A.  D.  1853,  the  petitioner  was  appointed 
princiiml  corresponding  clerk,  in  class  three,  in  the  Navy  Department ; 
the  appointment  to  take  effect  on  the  first  day  of  September,  A.  D. 
1853  ;  and  at  tbe  Fame  time  he  was  appointed  superintendent  of  the 
southwest  executive  building.  He  contioned  to  hold  and  perform 
the  duties  of  the  place  of  superintendent  till  the  3lst  day  of  March, 
A.  D.  1857,  (see  the  certificate  of  J.  C.  Dobbin,  and  the  letter  of  the 
Comptroller  to  the  disbursing  clerk,  dated  May  13,  A.  D.  1857  ;)  but, 
under  a  decision  of  the  First  Comptroller  of  the  Treasury,  it  has  been 
held  that  compensation  therefor  was  not  due  him  after  the  1st  July, 
A.  D.  1854. 

The  petitioner  alleges  that  he  received  compensation  as  superintend- 
ent of  the  southwest  executive  building  till  March  31,  1855 ;  and 
that  the  accounts  of  the  disbursing  clerk  therefor  were  settled  and 
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allowed  by  the  accounting  officers  of  the  Treasury  Department,  but 
that  those  accounts  have  been  opened  by  those  officers,  and  the  pay- 
ments made  to  the  petitioner  since  the  first  day  of  July,  A.  D.  1854, 
disallowed.  The  evidence  on  this  point  is  a  letter  from  the  Comp- 
troller to  the  disbursing  clerk,  dated  November  20,  A.  D.  1855,  in 
which  it  is  stated  that  in  the  adjustment  of  his  accounts  for  the 
quarter  ending  on  the  30th  of  June,  A.  D.  1855,  there  was  found 
against  him  a  balance  of  $250,  which  was  produced  by  disallowing 
the  amounts  paid  by  him  to  John  Etheridge,  as  superintendent  of  the 
southwest  executive  building,  from  the  1st  July,  A.  D.  1854,  to  Slst 
March,  A.  D.  1855,  and  for  April,  May  and  June,  A.  D.  1855. 
There  is  also  on  file  a  letter,  dated  May  13,  A.  D.  1857,  from  the 
Comptroller  to  the  disbursing  clerk,  in  which  it  is  stated  that  similar 
payments  to  the  petitioner  for  similar  services  to  the  31st  day  of  March, 
A.  D.  1857,  had  been  disallowed. 

The  petitioner  claims  that,  as  the  superintendent  of  the  southwest 
executive  building,  he  is  entitled  to  a  salary  of  two  hundred  and  fifty 
dollars  a  year,  and  he  shows  by  the  evidence  that  he  has  regularly 
received  it  from  the  disbursing  clerk.  If,  then,  on  the  one  hand,  his 
view  of  the  law  be  correct,  he  has  already  received  all  that  he  is  en- 
titled to  ;  and  if,  on  the  other,  his  view  of  the  law  be  incorrect,  then 
surely  he  cannot  be  entitled  to  more.  It  seems  to  us,  therefore,  that 
his  case  presents  no  question  for  adjudication  by  this  Court. 

Our  opinion  is,  that  we  cannot  grant  the  petitioner  relief. 


35IIH  OoHQKBB,  )  HOUSE  OF  BEPBESENTATIVES.  (  Bspobi  G.  0. 
IttSataion.    ]  I     No.  163. 


ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


AsKUAmT  1,  1858. — Oommitted  to  a  Committee  of  the  Whol«  Hooae  and  ordered  to  be 

printed. 

The  Court  of  Claims  submitted  the  following 

REPORT. 

3b  Ae  hommMe  (he  fiSsno^e  and  House  of  Bepreaentatives  of  the  United 

SkUea  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

ILLINOIS  CENTRAL  RAILROAD  COMPANY 

THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Copies  of  documents  relating  to  the  case  transmitted  from  the 
War  Department^  and  now  transmitted  to  House  of  Representatives. 

3.  Letter  from  the  Secretary  of  War  to  J.  A.  Rockwell,  esq.,  trans- 
mitted to  House  of  Representatives. 

4.  Certified  copy  of  survey,  from  the  Interior  Department,  trans- 
mitted to  House  of  Representatives. 

5.  Claimant's  brief. 

6.  United  States  Solicitor's  brief. 

7.  Opinion  of  the  Court  adverse  to  the  claim. 

8.  Judge  Gilchrist's  dissenting  opinion. 

9.  Other  plans  and  surveys  connected  with  the  case,  transmitted  to 
House  of  Representatives  in  a  separate  envelope. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r-  ^  -,  seal  of  said  Court  at  Washington,  this  1st  day  of  February, 
^^  ^-J  A.  D.  1868. 

SAM'L  H.  HUNTINGTON, 
Ohitf  Clerk  Cawi  of  Claima. 
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united  states  court  of  claims. 
The  Illinois  Central  Eailroad  Company  vs.  The  Unitbd  States. 

To  the  Jionorable  the  Judges  of  the  United  States  Court  of  Claims : 

The  petition  of  the  Illinois  Central  Bailroad  Company,  a  corpora- 
tion duly  established  and  organized  under  the  laws  of  the  State  of 
Illinois,  respectfully  showeth : 

That  during  the  first  session  of  the  thirty-first  Congress  an  act  was 
passed  by  the  Congress  of  the  United  States,  and  approved  on  the  20th 
day  of  September,  A.D.  1850,  entitled  '*An  act  granting  the  right  of 
way,  and  making  a  grant  of  land  to  the  States  of  Illinois,  Mississippi, 
and  Alabama,  in  aia  of  the  construction  of  a  railroad  from  Chicago 
to  Mobile,"  by  which  said  act  the  right  of  way  through  the  public 
lands  was  granted  to  the  State  of  Illinois  for  the  construction  of  a 
railroad  from  the  southern  terminus  of  the  Illinois  and  Michigan 
Canal,  to  a  point  at  or  near  the  junction  of  the  Ohio  and  Mississippi 
rivers,  with  a  branch  of  the  same  to  Chicago,  on  Lake  Michigan,  and 
another  via  the  town  of  Galena,  in  said  Strte,  to  Dubuque,  in  the 
State  of  Iowa,  with  the  right  also  of  taking  necessary  materials  of 
earth,  stones,  timber,  &c.,  for  the  construction  thereof;  with  a  pro- 
viso, that  the  right  of  way  should  not  exceed  one  hundred  feet  on 
each  side  of  the  length  thereof.  And  by  said  act  a  further  grant  was 
made  to  said  State  of  Illinois  for  the  purpose  of  aiding  in  making 
said  railroad  and  branches,  every  alternate  section  of  land,  designated 
by  even  numbers,  for  six  sections  in  width  on  each  side  of  said  road 
and  branches ;  but,  in  case  it  should  appear  that  the  United  States 
had,  when  the  line  or  route  of  said  road  and  branches  was  definitely 
fixed  by  the  authority  specified  in  said  act,  sold  any  part  of  any  sec- 
tion thereby  granted,  or  that  the  right  of  pre-emption  had  attached 
to  the  same,  then  it  should  be  lawful  for  any  agent  or  agents,  to  be 
appointed  by  the  governor  of  said  State,  to  select,  subject  to  the  ap- 
proval aforesaid,  from  the  lands  of  the  United  States  most  contiguous 
to  the  tier  sections  above  specified,  so  much  land,  in  alternate  sections 
or  parts  of  sections,  as  should  be  equal  to  such  lands  as  the  United 
States  had  sold,  or  to  which  the  right  of  pre-emption  had  attached  as 
aforesaid  ;  which  lands,  being  equal  in  quantity  to  one-half  of  six 
sections  in  width  on  each  side  of  said  road  and  branches,  the  State  of 
Illinois  should  have  and  hold  to  and  for  the  use  and  purpose  afore- 
said ;  with  a  proviso,  among  other  things,  that  the  lands  to  be  so 
located  should  in  no  case  be  further  than  fifteen  miles  from  the  line  of 
the  road. 

To  all  the  provisions  of  which  said  act,  a  copy  of  which  is  hereto 
annexed,  marked  "  Exhibit  1,'*  your  petitioner  refers. 

Tour  petitioners  would  further  show  that  the  legislature  of  the 
State  of  Illinois  passed  an  act,  which  was  approved  on  the  10th  day 
of  February,  A.  D.  1851,  entitled  "An  act  to  incorporate  the  Illinois 
Central  Eailroad  Company,"  whereby  sundry  persons  therein  named, 
and  such  persons  as  should  hereafter  become  stockholderu  in  the  com- 
pany thereby  incorporated,  were  incorporated  as  a  body  politic  and 
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oorporate,  under  the  name  of  the  ^^  Illinois  Central  Railroad  Com- 
pany." And  the  said  corporation  Vas  thereby  authorized  and  em- 
powered to  survey,  locate,  construct,  c^implete,  alter,  maintain,  and 
operate  a  railroad,  with  one  or  more  tracks  or  lines  of  rails,  from  the 
southern  terminus  of  the  Illinois  and  Michigan  Canal  to  a  point  at 
the  city  of  Cairo,  with  a  branch  of  the  same  at  the  city  of  Chicago, 
on  Lake  Michigan ;  and  also  a  branch  via  the  city  of  Galena  to  a 
point  on  the  Mississippi  river  opposite  the  town  of  Dubuque,  in  the 
State  of  Iowa. 

And  it  was  also  thereby  enacted  that  said  corporation  should  have 
the  right  of  way  upon,  and  might  appropriate  to  its  sole  use  and  con- 
trol for  the  purposes  contemplated  therein,  land  not  exceeding  two 
hundred  feet  in  width  through  its  entire  length ;  that  they  might 
enter  upon  and  take  possession  of  and  use  all  and  singular  any  lands, 
streams,  and  materials  of  every  kind,  for  the  location  of  depots  and 
stopping  stages,  for  the  purpose  of  constructing  bridges,  dams,  em- 
bankment, excavations,  station  grounds,  spoil  banks,  turnouts,  en- 
gine houses,  shops,  and  other  buildings  necessary  for  the  construction, 
completing,  altering,  maintaining,  preserving,  and  complete  operation 
of  said  road.  And  that  all  such  lands,  waters,  materials,  and  privi- 
leges belonging  to  the  State  were  thereby  granted  to  said  corporation 
for  said  purposes. 

And  by  said  act  it  was  further  enacted  that,  for  the  purpose  of 
securing  the  construction  of  said  road  and  branches,  the  right  of  way 
and  all  the  lands  which  might  be  selected  along  the  line  of  said  road 
and  branches  within  said  State,  under  the  grant  made  by  the  govern- 
ment of  the  United  States  to  the  State  of  Illinois,  by  virtue  of  said 
act  of  Congress,  approved  on  the  20th  of  September,  1850  ;  knd  also 
the  right  of  which  the  State  of  Illinois  had  theretofore  obtained  alon^ 
and  on  the  line  of  said  railroad  and  branches,  as  theretofore  locatea 
and  surveyed  for  the  use  of  the  same,  as  well  as  the  lot  of  land  ob- 
tained by  the  said  State  in  the  city  of  Cairo,  for  a  depot,  and  all  the 
grading,  embankments,  excavations,  surveys,  materials,  personal 
property,  profiles,  plats,  and  papers,  constructed,  procured,  furnished, 
and  done  by  or  in  behalf  of  the  State  of  Illinois,  for  or  on  account  of 
said  road  and  branches  ;  also  the  right  of  way  over  and  through 
lands  owned  by  the  State  were  thereby  ceded  and  granted  to  said  cor- 
poration in  the  manner  and  on  the  terms  and  conditions  specified  in 
said  act  J  as  by  reference  to  said  act,  a  copy  of  which  is  hereto  annexed, 
marked  **  Exhibit  2,"  will  more  fully  appear,  and  to  all  the  provisions 
of  which  said  act  your  petitioner  refers  your  honors. 

And  your  petitioners  further  show  that,  on  the  22d  March,  A.  D. 
1851,  they  accepted  said  act  of  incorporation,  and,  on  the  4th  day  of 
April  in  said  year,  deposited,  in  pursuance  of  the  provisions  of  said  act, 
the  sum  of  $200,000  with  the  treasurer  of  said  State,  as  by  a  reference 
t3  "Exhibit  3"  and  '*  Exhibit  4,"  hereto  annexed,  will  appear. 

Tour  petitioners  further  show  that  another  act  was  passed  by  the 
ligislature  of  said  State,  and  approved  on  the  28th  February,  1854, 
entitled  "An  act  to  amend  the  act  incorporating  the  Illinois  Central 
Bailroad  Company,"  a  copy  of  which  is  hereto  annexed,  marked 
"Exhibit  5,"  to  which  your  petitioners  refer  your  honors. 
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Your  petitioners  would  further  show  that  having  in  all  re«pect» 
complied  with  the  terms  and  conditions  contained  in  said  act  of  the 
legislature  of  said  State  of  Illinois,  approved  February  10,  A.  D.  1851, 
the  governor  of  said  State,  in  pursuance  of  said  act,  on  the  24th  daj 
of  March,  A.  D.  1851,  executed  a  deed  in  fee  simple  to  your  peti- 
tioners of  all  the  lands  granted  by  the  government  of  the  United 
States,  under  the  act  of  Congress  aforesaid,  to  the  State  of  Illinois  ; 
also  the  lot  of  ground  obtained  by  the  State  of  Illinois  within  the  city 
of  Cairo  for  a  depot ;  also  the  right  of  way,  grading,  embankment, 
survey,  work,  materials,  profiles,  plat  and  papers,  described  in  said 
act  of  the  legislature  of  the  State  of  Illinois,  or  in  anywise  appertain* 
ing  to  said  railroad  and  branches. 

And  on  the  same  24th  day  of  March,  A.  D.  1851,  your  petitioners 
executed  to  Morris  Ketchum,  John  Moore  and  Samuel  D.  Lockwood, 
a  deed  of  trust,  to  which  and  to  said  deed  from  the  governor  of  Illi- 
nois to  your  petitioners  as  aforesaid,  (copies  of  which  are  hereto  an- 
nexed, marked,  respectively,  "Exhibit  6"  and  **Exhibit  7,")  your 
petitioners  ask  leave  to  refer  your  honors. 

Tour  petitioners  further  show  that  in  pursuance  of  said  act  they 
caused  a  copy  of  the  survey  of  said  road  and  branches  to  be  forwarded 
to  the  proper  local  land  officers,  respectively,  and  to  the  General  Land 
Office  in  the  city  of  Washington ;  and  also  caused  a  copy  of  said  loca- 
tion to  be  filed  in  the  office  of  register  of  deeds  of  the  several  counties 
through  which  said  road  and  its  branches  passed,  especially  of  the 
county  of  Cook,  in  said  State.  That  your  petitioners  complied  in  all 
respects  with  the  several  provisions  of  said  acts  of  Congress  and  of  the 
legislature  of  said  State  of  Illinois,  and  became  entitled  to  all  the 
rights  and  privileges  thereby  granted. 

That  the  survey  and  location  of  said  railroad  at  the  termination  of 
the  Chicago  branch  in  the  city  of  Chicago,  in  said  county  of  Cook, 
was  through  a  portion  of  section  10,  in  township  No.  39  north,  of 
range  No.  14  east,  of  the  third  principal  meridian,  in  the  said  State  of 
Illinois  ;  and  by  virtue  of  said  acts  of  Congress  the  said  Illinois  Cen- 
tral Railroad  Company  became  and  were  entitled  to  the  right  of  way 
for  their  said  railroad  through  said  land,  the  same  being  public  land 
of  the  United  States,  and  to  such  portion  of  said  land  necessary  for  the 
depots  of  said  railroad  at  said  termination  of  their  said  road  ;  also  to 
•the  fee  simple  title  to  such  part  of  said  land  embraced  in  said  section 
on  each  side  of  said  railroad  as  had  not  been  sold  by  the  United  States, 
or  was  not  at  the  date  of  said  grant  specially  appropriated  for  the  use 
of  the  United  States.  That  a  portion  of  said  section  had  formerly 
been  reserved  for  military  purposes,  and  Fort  Dearborn  had  been 
established  on  the  same,  but  that  prior  to  said  grant  the  same  had 
been  abandoned  as  a  military  station  ;  a  portion  ot  the  same  had  been 
la'ad  out  in  lots  and  streets  as  an  addition  to  the  city  of  Chicago,  and 
sold  at  public  auction  ;  that  a  portion  of  the  residue  had  been  appro- 
priated and  set  apart  for  a  light-house,  and  another  portion  for  a 
marine  hospital  and  its  appurtenances. 

Your  petitioners  further  show  that  they  made  repeated  applications 
to  the  proper  departments  of  the  government  of  the  Unit^  States, 
claiming  that  by  virtue  of  said  act  of  Congress  they  were  entitled  to 
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the  right  of  way  and  depot  grounds  aforesaid,  and  to  the  fee  simple  of 
6nch  portion  of  said  reservation  as  was  not  required  for  the  said  light- 
house and  marine  hospital  and  their  appurtenances  as  aforesaid,  but 
the  said  claims  of  your  petitioners  were  refused,  and  the  officers  of  the 
War  Department  of  the  United  States  refused  to  allow  your  petitioners 
to  use  and  occupy  any  of  said  land  for  any  purpose. 

Your  petitioners  would  farther  show  that  in  the  construction  of  their 
depot  at  Chicago  it  became  indispensable  for  them  to  occupy  a  por- 
tion of  said  land  to  which  they  claimed  they  were  entitled,  and  with- 
out which  the  very  large  expenditures  to  which  they  had  been  subjected 
would,  to  a  very  great  extent,  have  been  unavailable.  And  being  un- 
able to  contend  with  the  United  States,  and  to  submit  to  the  ruinous 
delays  attendant  upon  an  application  to  Congress,  they  proposed  to 

Purchase  the  said  tract  of  the  United  States  through  the  Secretary  of 
Tar,  and  it  was  mutually  understood  and  agreed  that  the  petitioners 
should  pay  for  the  same  such  sum  as  should  be  fixed  by  three  disinter- 
ested persons  to  be  selected  by  Lieutenant  J.  D  Webster,  United 
States  Engineer,  then  residing  at  Chicago.  That,  instead  of  comply- 
ing with  said  agreement  and  understanding,  the  said  Webster  called 
upon  nine  individuals  for  an  appraisal  of  said  property,  some  of  whom 
were  interested  in  giving  an  inflated  value  to  said  property,  and  in- 
stead of  giving  the  valuation  by  the  joint  action  of  the  nine,  or  any 
three  of  them,  the  separate  valuation  of  each  was  taken  and  forwarded 
to  the  Secretary  of  War,  and  the  highest  price  fixed  by  any  one  of  the 
nine — ^viz.,  the  sum  of  forty  five  thousand  dollars — was  demanded  for 
said  property ;  but  as  your  petitioners  were  under  the  necessity  of 
purchasing  what  they  regarded  as  their  own  property,  and  to  pay 
such  sum  as  was  demanded  of  them,  they  paid  the  said  sum  of  45,000 
dollars,  and  received  a  deed  of  said  tract  ot  land,  a  copy  of  which  said 
deed  is  hereto  annexed,  marked  (8.) 

That  when  said  purchase  was  made,  that  the  said  price  of  $45,000 
paid  for  said  land  exceeded  the*  fair  market  value  of  the  same,  as  the 
same  would  have  been  estimated  by  three  fair  disinterested  persons, 
by  from  $15,000  to  120,000. 

Your  petitioners  would  further  show,  that  by  an  act  of  Congress 
approved  August  4,  1852,  entitled  **  An  act  to  grant  the  right  of  way 
to  all  rail  and  plank  roads  and  macadamized  turnpikes  passing 
through  the  public  lands  belonging  to  the  United  States/'  it  was, 
among  other  things,  enacted,  that  the  right  of  way  shall  be,  and  is 
hereby,  granted  to  all  r^il  or  plank  road  or  macadamized  turnpike 
companies  that  are  now,  or  that  may  be,  chartered  within  ten  years 
hereafl«r,  over  and  through  any  of  the  public  lands  of  the  United 
States  over  which  any  rail  or  plank  road  or  macadamized  turnpikes 
are  or  may  be  authorized  by  an  act  of  the  legislature  of  the  respective 
States  in  which  public  lands  may  be  situated ;  and  the  said  company 
or  enmpanies  are  hereby  authorized  to  survey  and  mark  through  the 
said  public  lands  to  be  held  by  them  for  the  track  of  said  road  one 
himu'ed  feet  in  width :  "  Provided,  that  in  case  where  deep  excava- 
tion or  heavy  embankment  is  required  for  the  grade  of  such  road, 
then  a  greater  width  may  be  taken  by  such  company  if  necessary,  not 
exceeding  in  the  whole  two  hundred  feet/' 
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By  the  3d  nection  of  said  act  it  was  also  enacted,  ^^  That  there  shall 
be,  and  is  hereby,  granted  to  said  company  or  companies  all  necessary 
sites  for  watering  places,  depots,  and  workshops,  along  the  line  of 
said  road  or  roads,  so  far  as  the  places  convenient  for  the  same  may 
fall  upon  the  public  lands :  Provided,  that  no  one  depot  or  watering 
place  shall  contain  over  one  square  acre,  and  that  said  sites  shall  not 
be  nearer  to  each  other  than  ten  miles  along  the  line  or  lines  of  said 
road  or  roads." 

Your  petitioners  were  duly  incorporated  under  a  charter  from  the 
legislature  of  said  State  of  Illinois,  as  is  hereinbefore  set  forth,  and,  in 
accordance  with  the  provisions  of  said  act,  have  made  a  location  of 
their  said  railroad,  and  selected  the  sites  for  depots  on  the  line  of  said 
road,  and  have  transmitted  to  the  Commissioner  of  the  General  Land 
Office  a  correct  plat  of  the  survey  of  said  road,  and  in  all  other  respects 
have  complied  with  the  provisions  of  said  act,  in  order  to  entitle  them 
to  the  benefits  conferred  thereby. 

Your  petitioners,  therefore,  claim  that  they  were  clearly  entitled  by 
law  to  the  land  withheld  by  the  officers  of  the  United  States,  as  here- 
inbefore stated,  and  that  the  whole  sum  of  $45,000  paid  by  them  to 
the  United  States  should  be  repaid  to  them  with  the  interest  thereon  ; 
and  that  such  other  and  further  relief  should  be  afforded  to  them  as 
to  law  and  justice  shall  appertain. 

8. 


THE  UNITED  STATES  OF  AMERICA. 

To  all  to  whom  these  presents  shaM  come,  greeting : 

Whereas  the  military  site  of  Fort  Dearborn,  commonly  known  as 
the  Dearborn  reservation  at  Chicago,  in  Cook  county,  Illinois,  has 
been  useless  for  military  purposes,  and  the  part  thereof  hereinafter 
described  not  being  used  or  necessary  for  the  site  of  a  fort,  or  for  any 
other  authorized  purposes,  has  been  sold  by  the  Secretary  of  War, 
under  tne  sanction  of  the  President  of  the  United  States,  pursuant  to 
an  '^  Act  authorizing  the  sale  of  certain  military  sites,''  approved 
March  3,  1819,  and  ^^  An  act  in  addition  to  an  act  entitled  an  act  to 
provide  for  the  sale  of  lands  conveyed  to  the  United  States  in  certain 
cases,  and  for  other  purposes,  passed  the  26th  day  of  May  1824,"  ap- 
proved April  28,  1828,  for  the  sum  of  $45,000,  to  the  Illinois  Central 
Bailroad  Company,  and  the  said  sum  has  been  paid  into  the  Treasury 
of  the  United  States  : 

Now,  know  ye,  that  the  United  States  of  America,  in  consideration 
of  the  premises,  have  given  and  granted,  and  do  by  these  presents 
give  and  grant  unto  the  Illinois  Central  Bailroad  Company,  all  that 
portion  of  the  military  site  or  reservation  of  Fort  Dearborn,  bounded 
as  follows,  that  is  to  say  : 

First.  On  the  south  by  the  southern  boundary  of  said  reservation, 
designated  on  the  map  hereto  annexed  as  lying  between  the  points 
«1,"''6." 

Second.  On  the  west  by  a  line  commencing  at  a  point  marked  ''  1" 
on  the  said  map  in  the  said  southern  boundary,  distant  two  hundred  and 
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fifty  iSset  eastwardly  from  the  eaetern  line  of  Michigan  avenue,  and 
rnnniDg  thenoe  northward,  and  parallel  to  said  Michigan  avenue,  to 
the  piers  in  Chicago  river  forming  the  harhor  of  said  city,  at  a  point 
marked  ''2"  on  said  map. 

Third.  On  the  north  hy  a  line  running  with  said  piers  from  the 
termination  of  the  line  last  above  described,  at  the  said  point  marked 
^'2,"  eastward! y  to  low  water  mark  of  Lake  Michigan  ;  subject,  how- 
eyer,  to  the  right  of  the  city  of  Chicago  to  make  an  excavation  for 
improving  the  navigation  of  Chicago  river,  granted  by  an  ^^  Act  to 
anthorize  the  mayor  and  common  council  of  Chicago,  Illinois,  to  ex- 
cayate  a  portion  of  the  public  reservation  at  that  place,  with  a  view 
to  the  improvement  of  Chicago  river,"  approved  July  21,  1852,  with- 
out any  claim  for  indemnity  or  reimbursement  of  any  part  of  the  same 
aboye  mentioned,  in  consequence  of  such  excavation,  if  made. 

Fourth.  On  the  east  by  low  water  mark  of  Lake  Michigan,  together 
with  all  the  accretions  made  or  to  be  made  by  said  lake  and  river  in 
front  of  the  land  hereby  conveyed  ;  and  all  other  rights  and  privileges 
appertaining  to  the  United  States  as  owners  of  said  land. 

To  have  and  to  hold  the  hereinbefore  described  lot  or  parcel  of  land, 
with  the  appurtenances,  unto  the  said  Illinois  Central  Railroad  Com- 
pany, and  the  successors  and  assigns  of  said  company,  its  and  their 
proper  use,  forever. 

In  testimony  whereof,  the  Hon.  Charles  M.  Conrad,  Secretary  of 
War,  hath  hereunto  set  his  hand  and  the  seal  of  the  War  De- 
partment, this  fourteenth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-two. 

C.  M.  CONRAD, 

Secretary  of  War. 


[l.  s.] 


Office  UNrrfia)  States  Public  Wokks, 
ChicagOy  lUinoiSj  August  23,  1852. 

GoLONEL  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter 
of  the  14th  instant,  with  copies  of  communication  relative  to  setting 
off  a  portion  of  the  military  reservation  at  this  place  to  the  marine 
hospital,  and  selling  another  portion  to  the  Illinois  Central  Railroad 
Company. 

The  boundaries  proposed  by  the  Treasury  Department  for  the 
grounds  of  the  marine  hospital  seem  to  be  unobjectionable  and  proper, 
with  the  exception  of  their  extension  quite  to  the  river.  It  seems  to 
me  necessary  for  the  War  Department  to  retain  either  its  own  juris- 
diction or  lay  open  to  public  use  a  street  or  passage  way,  say  fifty  feet 
wide,  between  the  proposed  hospital  grounds  and  the  river,  otherwise 
the  War  Department  may  be  excluded  from  easy  access  to  the  pier.  I 
would,  then,  respectfully  submit  that  the  boundaries  to  be  assigned  to 
the  marine  hospital  grounds  be  stated  thus :  Beginning  at  the  point 
where  the  east  line  of  Michigan  avenue  intersects  the  south  line  of 
the  military  reservation  ;  thence  east  on  the  south  line  of  said  reserva- 
tion two  hundred  and  fifty  feet ;  thence  north  parallel  with  the  course 
of  Michigan  avenue,  to  a  point  fifty  feet  south  of  the  line  to  which  the 
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city  of  Chicago  is  authorized  to  excavate  the  river  bank  ;  (by  act  of 

Congress  of ;)  thence  running  west  parallel  to  said  line  to  the 

prolongation  of  the  east  line  of  Michigan  avenue  ;  thence  south  along 
said  east  line  to  the  place  of  beginning. 

I  enclose  an  affidavit  of  nine  of  the  most  respectable  citizens  and 
active  business  men  of  this  city^  giving  their  opinions  of  the  value  of 
the  lot  applied  for  by  the  Illinois  Central  Railroad  Company.  Two 
circumstances,  especially,  enhance  the  difficulty  of  fixing  this  valua- 
tion. One  is,  that  the  government  does  not  now  propose  an  arrange- 
ment of  streets,  so  as  to  make  the  property  by  land  accessible  by  land 
for  business  purposes.  The  want  of  assurance  of  easy  access  dimin- 
ishes its  value.  Again,  a  question  arises  as  to  tbe  right  of  direction 
and  extension  eastward  along  the  pier.  Will  the  United  States  convey 
all  such  rights  to  the  purchasers  ?  This  point  should  be  distinctly 
understood,  as  it  is  possible  the  company  contemplate  extending  their 
works  in  that  direction  in  case  they  acquire  the  property.  It  is  also 
said,  and  I  think  with  great  probability,  that  the  company  expect  by 
the  proposed  purchase  to  acquire  the  ownership  of  the  pier  in  front  of 
the  premises,  so  as  to  enable  them  to  cut  through  it  and  make  a  slip 
for  the  accommodation  of  vessels  along  their  grounds  southward. 

Such  an  arrangement  might  materially  obstruct  access  to  the  outer 
portion  of  the  pier,  and  might  also  have  an  injurious  effect  upon  the 
harbor  by  diminishing  the  current  occasionally  running  out,  to  pro- 
long which  against  the  bar  I  have  heretofore  recommended  the  exten- 
sion of  the  south  pier.  These  collateral  questions  I  do  not  propose 
now  to  consider  ;  I  only  mean  to  show  reason  why,  if  the  sale  is  made, 
the  rights  acquired  under  it  should  be  strictly  defined.  It  would  seem 
that  there  should  be  very  strong  reasons  shown  beforethe  government 
and  the  public  should  be  excluded  from  a  free  passage  to  and  along  the 
pier.  If  the  railroad  company  would  indicate  what  they  propose  to 
do,  and  what  rights  they  expect  to  acquire  by  the  proposed  purchase, 
it  if^ould  materially  facilitate  a  right  understanding  of  the  question. 
You  may  recollect  the  extensive  nature  of  the  claims  set  up  by  the  de- 
fendants in  the  suit  now  pending  in  reference  to  the  direction  on  the 
north  side  of  the  piers.  I  beg  leave  to  refer  to  my  letter  to  the  bureau 
dated  1st  of  July,  1850.  The  existence  of  the  above  suit  is  good 
reason  for  guarding  against  allowing  any  opening  for  analogous  claims 
to  be  set  upon  the  south  side. 

Another  very  obvious  consideration  is  that  the  proposed  sale  will 
not  leave  to  the  government  sufficient  ground  for  offices,  workshops, 
and  timber  yard,  for  the  prosecution  of  the  work  for  the  improvement 
and  maintenance  of  the  harbor.  Should  the  suit  pending,  in  reference 
to  the  direction  on  the  north  side,  be  decided  in  favor  of  the  United 
States,  that  tract  would  afford  ample  room  for  the  harbor  works,  and 
in  a  better  situation,  nerhaps,  than  that  now  occupied  for  the  purpose. 
In  that  case  it  would  oe  well  to  sell  the  lot  applied  for  by  the  railroad 
company. 

Possibly  some  arrangement  could  be  made  with  the  claimants  on 
the  north  side  whereby  the  United  States  might  be  sure  of  a  place 
there  whatever  might  be  the  result  of  the  suit.  Some  place  they  most 
have,  and  it  would  appear  to  be  exercising  only  proper  foresight  to 
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secure  a  suitable  tract  on  the  north  side  before  selling  out  on  the  south. 
If  this  case  be  effected^  then  the  proposed  sale,  with  the  proper  security 
and  understanding  on  the  points  I  Lave  deemed  it  my  duty  to  suggest 
above,  would  seem  to  be  only  a  proper  concession  on  the  part  ot  the 
govemment  to  the  advancing  spirit  of  enterprise  and  improvement, 
and  the  growing  wants  of  commerce. 

Very  respectftilly,  your  obedient  servant, 

J.  D.  WEBSTER, 
let  lAevAenant  Topographical  Engineers. 
CJolonel  J.  D.  Webster, 

Corps  Topographical  Engineers j  Washington. 


Office  of  United  States  Public  Works, 

Chicago  J  Illinois  ^  September  11, 1852. 

Colonel  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter 
of  the  4th  instant. 

I  enclose  herewith  notes  from  Messrs.  Chapin,  Bristol,  Bichmond, 
Newberry,  Rogers,  and  Ogden,  by  which  it  appears  that  they  took 
into  consideration,  in  their  appraisal  of  the  portion  of  the  reservation 
applied  for  by  the  Illinois  Central  Kailroad  Company,  the  effect  of 
accretion. 

My  own  opinion  of  the  value  of  the  lot  is,  that  it  is  worth  forty-five 
thousand  dollars,  (|45,000,)  and  that  it  would  readily  sell  for  that 
sum  or  more  at  public- auction. 

I  am,  very  respectftilly,  colonel,  your  most  obedient  servant, 

J.  D.  WEBSTER,  Lieutenant. 

Ciolonel  J.  J.  Abert, 

United  States  Topographical  Engineers. 


Chicago,  September  10, 1852. 

Deae  Sib  :  In  reply  to  your  note  of  this  morning,  I  would  state  that 
1  took  into  consideration  the  effects  of  accretion  in  the  valuation  I  fixed 
upon  a  portion  of  the  United  States  reservation  appraised  by  me  a  few 
days  since  at  your  request. 

Very  respectfully,  your  obedient  servant, 

E.  K.  ROGERS, 

Lieutenant  J.  D.  Webster. 


Chicago,  September  10, 1852. 

Sm:  In  reply  to  your  inquiries,  whether  I  took  into  consideration 
the  effects  oi  accretion  in  making  up  my  valuation  of  a  portion  of  the 
United  States  reservation,  I  state  that  I  did. 
Bespectfolly,  yours, 

R.  C.  BRISTOL. 
Lieutenant  J.  D.  Webster. 


10  ILLINOIS   CENTRAL   RAILROAD  CO. 


Chicago,  September  10,  1852. 

Dear  Sir  :  In  reply  to  your  note  of  this  morning,  addressed  to  me 
and  the  other  gentlemen  who  appraised  a  portion  oi  the  United  States 
reservation  a  short  time  since  at  your  request,  I  have  to  say  that  in 
that  estimate  I  took  into  consideration  the  accretion  which  would 
probably  accrue  hereafter,  and  but  for  that  should  have  put  the  value 
considerably  lower. 

Respectfully,  yours, 

JOHN  P.  CHAPIN. 

J.  D.  Webster, 

lAevievuirU  Topographical  Engineers. 


Chicago,  Sq>tefnber  11,  1862. 

Dear  Sir  :  I  have  to  say,  in  reply  to  yours  of  the  10th  instant,  that 
in  the  valuation  of  the  lands  belonging  to  the  United  States,  at  your 
solicitation,  lying  east  of  the  marine  hospital,  I  did  take  into  my  esti- 
mate the  benefits  of  accretion. 


I  am  yours,  respectfully, 
J.  D.  Webster,  Esq. 


THOMAS  RICHMOND. 


Chicago,  September  10,  1852. 

Dear  Sir  :  Yours  of  this  morning,  asking  whether  I  took  into  con- 
sideration the  effect  of  accretion  in  the  recent  valuation  I  made  of  a 
portion  of  the  United  States  reservation,  is  before  me.  In  reply  I 
have  to  say  that  I  did,  and  that  the  value  which  I  affixed  was  materi- 
ally affected  by  that  question. 
Yours,  very  truly, 

W.  B,  OGDEN. 
Lieutenant  J.  D.  Webster, 

United  States  Army. 


Chicago,  September  10,  1852. 

Dear  Sir  :  In  reply  to  your  note  of  to-day  I  would  remark ,  that  in 
estimating  the  value  of  the  portion  of  the  United  States  reservation 
referred  to,  I  took  into  account  everything  that  might  tend  to  give  it 
value,  including,  of  course,  any  benefit  it  might  derive  from  future 
accretion. 

Very  respectfully,  your  obedient  servant, 

W.  L.  NEWBERRY. 
Lieutenant  J.  D.  Webster, 

United  States  Topographical  Engineers. 
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Office  U.  S.  Public  Works,  Chicago,  Illinois, 

January  19,  1853. 

Colonel  :     I  have  the  honor  to  state,  that  on  yesterday,  the  chief  en- 

Sineer  of  the  Illinois  Central  Railroad  Company  sent  to  my  office  a 
eed  from  the  Hon.  Secretary  of  War  of  a  portion  of  this  military 
reservation  to  the  ahove  named  company  ;  of  this  portion  allowed,  this 
company,  through  their  engineer,  ask  possession.  I  am  somewhat 
embarrassed  as  to  my  duty  in  the  case,  as  I  have  no  orders  to  justify 
me  in  giving  such  possession,  and  I  respectfully  ask  instruction  in  the 
case. 

I  am,  very  respectfully,  colonel,  your  ohedient  servant, 

J.  D.  WEBSTER, 
First  Lieutenant^  T,  E. 

Colonel  J.  J.  Abbrt, 

Corps  Topographical  Engineers^   Washington^  D,  C. 

P.  S. — If  possession  is  to  he  given  to  the  railroad  company,  to 
what  place  shall  the  public  stable  and  timber,  scows  and  dredg- 
ing machine  pertaining  to  the  works  be  removed?  There  is  no 
room  on  the  south  side  of  the  river,  except  upon  lots  which  it  would 
be  very  expensive  to  have.  We  need  a  good  deal  of  ground  for  a 
timber  yard,  as  the  timber  has  to  be  spread  over  the  ground  in  order 
to  have  it  accessihle,  as  wanted  in  framing,  which  it  is  not  when  piled 
up. 

Very  respectfully,  J.  D.  W. 


BuRBAu  OF  Topographical  Enoinsers, 
Washington^  January  24,  1853. 

Sm :  Your  letter  of  the  19th  instant  has  been  received.     The  lot 
purchased  by   the  Illinois   Central  Railroad  Company  being  laid  off 
in  conformity  with  the  deed  from  the  War  Department,  you  will  give 
possession  thereof  to  the  agent  whenever  required. 
KespectfuUy,  your  obedient  servant, 

J.  J.  ABERT, 
Colonel  Corps  Topographical  Engineers. 

Lieutenant  J.  D.  Webstbr, 

Corps  Topographical  Engineers^  Chicago^  Illinois. 


Office  of  Public  Works,  Chicago,  Illinois, 

January  28,  1853. 

Colonel  :  The  Illinois  Central  Bailroad  Company  are  about  com- 
mencing this  morning  to  tear  away  a  portion  of  the  pier  in  front  of 
the  timber  yard.  The  contractor  who  was  about  to  do  this  came  to 
my  office  and  gave  notice  to  that  effect.  I  do  not  consider  myself  at 
all  authorized  to  consent  to  any  such  operation. 

The  deed  by  the  Secretary  of  War  to  the  company,  mentioned  in 
my  letter  of  the  19th  instant,  appears  to  me  to  give  no  right  of  this 
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kind,  unless  the  pier  be  considered  an  appurtenance  to  the  land  con- 
veyed. The  lines  on  the  map  describing  the  boundaries  of  the  lot 
(which  map  accompanied  and  made  part  of  the  deed)  do  not  cross  the 
pier,  but  stop  at  Its  south  side.  In  the  absence  of  all  orders  about 
this  matter,  and  of  any  authority  coming  in  any  regular  chan- 
nel, I  have  considered  that  it  would  be  wrong  for  me  to  permit  the 
destruction  of  any  part  of  a  work  in  my  official  charge.  It  will  be 
seen  that  my  position  is  an  embarrassing  one.  My  course  will  give 
rise  to  some  feeling  among  persons  who  cannot  appreciate  the  diffi- 
culties of  it.  I  am  anxious  to  have  the  line  of  my  duty  pointed  out 
to  me  with  exactness,  and  request  full  instructions. 

It  is  the  intention  of  the  above  mentioned  company  to  take  up  one 
hundred  and  eighty  feet  (180)  of  the  south  pier,  to  make  a  slip  of 
that  width  on  the  south  side  of  the  harbor.  The  position  of  the 
proposed  slip  is  beyond  the  shore  line.  Does  the  deed  before  men- 
tioned give  them  a  right  to  destroy  this  portion  of  the  pier  ?  I 
cannot  see  that  it  does^  and  I  shall  consider  it  my  duty,  unless  other- 
wise instructed,  to  forbid  any  such  proceedings,  as  such  an  opening 
would  be  injurious  to  the  harbor  by  diverting  a  portion  of  the  current 
at  times  of  freshet  away  from  the  bar.  I  have  notice  of  this  inten- 
tion on  the  part  of  the  company  from  their  chief  engineer. 

The  whole  difficulty  seems  to  have  arisen  from  the  ignorance  of  the 
officers  of  the  company  of  the  forms  under  which  the  duty  of  officers 
of  the  United  States,  in  charge  of  works,  is  necessarily  carried  on. 
The  thing  seems  now  to  have  come  to  a  point  where  it  is  necessary  to 
have  a  full  understanding. 

I  am,  very  respectfully,  colonel,  your  obedient  servant, 

J.  D.  WEBSTER, 
First  Lieutenant^  T,  E. 
Colonel  J.  J.  Abbrt, 

Corps  Topographical  Engineers, 

Washington^  D.  G. 

P.  S. — As  to  ground  for  the  use  of  the  works,  I  do  not  know  but  we 
could  do  tolerably  well  for  the  present.  If  the  city  could  be  induced 
to  postpone  cutting  off  the  land,  we  could  then  take  away  the  buildings 
on  the  east  side  of  the  parade,  and  so  gain  a  little  room.  By  the 
terms  of  the  law  I  believe  it  is  in  the  power  of  the  honorable  Secretary 
of  War  to  delay  the  action  of  the  city  in  this.  But  if  the  cutting  off 
is  to  be  done  at  once,  and  the  railroad  company  are  to  have  possession 
of  the  ground  they  aak  for,  we  shall  not  have  left  one  quarter  of  the 
ground  we  need. 

Very  respectfully,  J.  D.  W. 


Officb  U.  S.  Pubuc  Works, 
Chicago^  lUinoiSj  January  29,  1863. 

Colonel  :  I  have  the  honor  to  enclose  a  copy  of  a  telegraph  dispatch 
just  received. 

On  the  19th  instant  I  stated  to  the  chief  engineer  of  the  XllinoiB 
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Central  Railroad  C!ompany  that,  although  I  did  not  feel  justified  upon 
the  mere  presentation  of  the  deed  which  he  held  of  a  portion  of  the 
reservation,  in  giving  up  possession,  I  should  yet  make  no  objection 
to  his  placing  stone  and  timber  on  the  ground.  He  has  accordingly 
proceeded  with  that  part  of  his  operations. 

I  expressed,  at  the  same  time^  the  hope  that  I  should  be  in  possession 
of  full  instructions  before  any  occasion  would  arise  for  any  further 
action  in  the  matter.  This  hope  was  disappointed  by  the  proposal 
yesterday  to  tear  away  a  portion  of  the  soutn  pier,  which,  of  course,  I 
felt  bound  to  forbid. 

I  am,  very  respectfully,  colonel,  your  most  obedient  servant, 

J.  D.  WEBSTER, 

First  LieutenafU  T.  E. 

Colonel  J.  J.  AfiERT, 

Corps  Top.  Engineers^  Washington^  D.  C. 


[Telegrtphio  despatch  enclosed.     By  telegraph  from  Washington,  January  29  ;   received 

at  this  office  January  29, 1863.] 

Sir  :  If  it  can  be  done  without  injury  to  the  public  service,  you  will 
permit  the  Illinois  Central  Railroad  to  pass  over  and  deposit  the  mate- 
rials for  making  the  road  over  the  unoccupied  ground  of  Fort  Dear- 
born reservation. 
Very  respectftilly,  your  obedient  servant, 

0.  M.  CONRAD, 

Secretary  of  War. 
Captain  J.  D.  Wkbstbb. 


CmcAQO;  Illinois,  January  31,  1863. 

OoLOHEL :  I  have  the  honor  to  acknowledge  the  receipt  this  morning 

of  your  order  of  the  24th  instant,  directing  me  to  give  possession  to 

the  Ulinois  Central  Railroad  Company  of  the  portion  of  the  reservation 

recently  conveyed  to  said  company  by  the  honorable  Secretary  of  War. 

I  am,  very  respectfully,  colonel,  your  most  obedient  servant, 

J.  D.  WEBSTER, 

First  Lieutenant  T.  E. 
Colonel  J.  J.  Abert, 

OhitfTop.  Engineers^  Washington^  D.  C. 


BURBAU  OF  TOPOGRAPHIOAL  ENGtmSSRS, 

Washington^  February  4, 18534 

Sir:  Tour  letters  of  the  28th  and  29th  January  have  been  received. 

The  permission  of  the  Secretary  for  the  railroad  company  to  pass 
over  the  unoccupied  ground  is  on  the  condition  of  no  injury  to  the 
public  service. 

It  is  not  perceived  how  an  attention  to  this  condition  can  produce 
inoonvenience ;  moreover,  if  the  unoccupied  ground  left  open  as  a  street 
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southeast  of  the  hospital  lot,  in  the  instructions  from  the  oilice  of 
June  15,  1849,  should  he  allowed  for  this  purpose,  it  is  not  perceived 
that  any  inconvenience  would  result. 

In  reference  to  the  cut  into  the  pier,  this  depends  upon  the  deed  of 
sale.  If  the  deed  of  sale  gives  this  right,  it  cannot  he  opposed  ;  if 
not,  and  the  claim  is  of  equity  under  the  deed,  your  letters  are  not 
sufficient  to  enable  the  department  to  decide. 

You  will  please  to  state  precisely  what  is  wanted,  and  note  the  same 
on  a  drawing,  and  state  what  objections  exist  to  granting  the  desired 
permission. 

Respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Col.  Corps  Top.  Engineers. 

Lieutenant  J.  D.  Wsbstbr, 

Corps  Top.  Engineers f  Chic(igOj  Illinois. 


Thubsday  Morning,  February  17,  1853. 

Sir  :  I  am  informed  by  a  petition  to  Congress,  signed  by  a  large 
number  of  the  fof  warding  and  commission  merchants  of  Chicago,  that 
the  Illinois  Central  Railroad  Company  claim  the  right,  under  a 
deed  from  the  Secretary  of  War,  dated  October  last,  conveying  to  said 
company  a  portion  of  Fort  Dearborn  reservation,  to  take  away  and 
destroy  a  portion  of  the  south  pier  of  Chicago  harbor.  It  is  denied 
that  the  company  have  any  such  right  under  said  deed,  the  exercise  of 
which  would  ruin  our  harbor ;  and  will  you  not  order  a  telegraphic 
despatch  to  the  United  States  district  attorney  for  the  Chicago  dis- 
trict, directing  him  to  serve  an  injunction  on  said  company,  and  stay 
the  destruction  of  said  pier,  if  it  shall  be  attempted  by  the  company, 
and  thus  raise  the  question  of  right  for  the  decision  of  the  courts  ? 

I  would  suggest  that  your  order  to  the  district  attorney  should  be 
conditional — ^to  serve  the  injunction,  if  the  proceedings  of  the  company 
should  make  it  necessary  to  protect  the  public  property. 

Your  early  reply  to  this  will  much  oblige  your  humble  servant^  &c., 

R.  S.  MOLONY. 

His  Excellency  Millard  Fillmore, 

President  United  States. 


Bureau  op  Topographical  ENaiNSBBS, 

Washington,  September  4,  1852. 

You  will,  without  delay,  ascertain  from  all  or  as  many  as  you  can 
conveniently  of  those  who  entered  the  land  whether  they  took  into 
consideration  the  effects  of  accretions,  and  if  not,  that  they  would  do 
80  now.     Your  opinion  of  the  value  of  the  lot  is  also  required. 
Respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Cdond  Corps  of  Topographical  Engineers. 
Lieut.  Webster, 

(hrps  Topographical  Engineers.  Chicago.  Illinois. 
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War  Department, 
Washington^  February  19,  1853. 

Sir  :  The  President  has  referred  to  this  department  your  letter  of 
yesterday,  stating  that  the  Illinois  Central  Railroad  Company  claim, 
QDder  a  deed  from  this  department  conveying  to  them  a  portion  of  the 
Fort  Dearborn  reservation,  the  right  to  remove  a  portion  of  the 
southern  pier  forming  the  harbor  of  Chicago,  and  asking  that  measures 
be  taken  to  permit  such  removal. 

In  reply,  I  have  to  state  that  the  company  possess  no  such  rights 
under  the  deed  above  referred  to,  and  orders  have  been  despatched  to 
the  officer  in  charge  of  the  harbor  improvements  at  that  place  to  pre- 
vent any  injury  to  the  pier. 

Very  respectfully,  your  obedient  servant, 

C.  M.  CONRAD, 
Secretary  of  War, 

Hon.  B.  S.  MoLONT, 

House  of  Representatives. 


(Telegraphic  Dispatch,  dated  Chicago,  BlinoLs,  February  19,  1863 ;  received  February  19.] 

Sir  :  Your  despatch  in  reference  to  the  Illinois  Central  Bailroad  is 
received ;  I  have  given  the  construction  indicative  to  the  deed  and 
given  notice  accordingly,  though  there  is  no  danger  of  any  undue 
haste  on  the  part  of  the  company. 
Very  respectfully,  your  obedient  servant,  , 

J.  D.  WEBSTER,  />j 

lAeut.  Topographical  Engineers^  j 

Hon.  C.  M.  CoKRAD,  ^ 

Secretary  of  War.  \ 


Opficb  United  States  Public  Works, 
Chicago,  lUinoiSj  February  19, 1853, 

CoLONBL :  I  enclose  herewith  a  copy  of  a  telegraph  despatch  received 
this  morning,  and  of  my  reply  thereto.  The  officers  of  the  railroad 
company  are  absent  from  town  at  present.  They  have  within  a  few 
days  past  commenced  a  crib  work  extending  southward  from  a  point 
four  hnndred  feet  west  of  the  eastern  end  of  the  south  pier.  This 
seems  to  look  to  the  carrying  out  the  plan  of  which  the  opening 
through  the  pier  is  part,  though  I  can  hardly  think  they  will  proceed 
without  authority  to  destroy  the  pier. 

I  have  the  honor  to  be,  very  respectfully,  colonel,  your  most  obe- 
dient servant, 

J.  D.  WEBSTER, 

First  Lieutenant  Topographical  Engineers. 
Colonel  J.  J.  Abbbt, 

CoUmd  Topographical  Engineers. 
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[Telegraph  from  WashiDgton,  February  18 ;  reoeiyed  February  19.] 

This  department  is  informed  that  the  Illinois  Central  Bailroad  Com- 
pany threaten  to  destroy  a  portion  of  the  south  pier  of  Chicago 
harbor,  claiminjz  the  right  to  do  so  under  the  deed  from  this  depart- 
ment to  them  of  a  portion  of  the  military  reservation  at  that  point. 
If  such  be  the  fact,  you  will  inform  them  that  the  deed  conveys  no  such 
right,  and  if  they  attempt  it,  measures  will  be  taken  to  prevent  them. 

C.  M.  CONRAD, 

Secretary  of  War. 
Lieut.  J.  D.  Webster. 


Bureau  of  Topographical  ENannsERS, 

Washington^  August  31,  1862. 

Sir:  The  report  of  Lieutenant  Webster,  in  reference  to  the  lot 
wanted  for  the  railroad  purposes,  being  part  of  Old  Fort  Dearborn 
reservation,  was  received  on  the  28th  instant,  but  it  has  not  been  ia 
my  power  to  bring  it  to  your  notice  before  this  day. 

I  have  now  the  honor  to  submit  it  to  your  consideration. 

There  are  nine  distinct  valuations  of  the  lot  named : 

1.  Wm.  L.Newbury |30,000 

2.  B.  W.  Raymond 32,500 

3.  B.  C.  Bristol 40,000 

4.  E.  R.  Rogers 45,000 

6.  J.  K.  Kerosie 30,000 

6.  J.  C.  Chapin 37,000 

Y.  Thos.  Richmond 40,000 

8.  A.  S.  Shannan 35,000 

9.  W.  B.  Ogden 38,000 

Total  of  nine  valuations 322,600 

Average 35,833J 


In  order  the  easier  to  understand  the  question,  I  have  attached  a 
map  of  the  locality  to  the  report.  The  lines  which  include  the  present 
Fort  Dearborn  reservation  are  the  lines  a,  6,  c,  rf,  e,/,  gr,  dec. 

The  line  up  to  which  the  city  of  Chicago  proposes  to  excavate  will 
make  the  river  front  coincide  with  the  line  a,  /.  The  lot  which  the 
railroad  company  desires  to  possess  is  the  lot  marked  **  ground  ap- 
plied for  by  the  railroad  company,"  and  is  included  within  the  lines 
K,  L,  F,  E,  K  ;  namely,  K,  L,  240  feet,  eastern  boundary  of  marine 
hospital  yard,  in  conformity  with  the  demarcation  of  that  yard  by  the 
Treasury  Department ;  L,  K,  371  feet,  being  the  new  river  front  of 
Chicago  river ;  F,  E,  an  enclosed  line,  220  feet,  being  the  lake  shore 
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in  1852 ;  £,  K^  240  feet,  being  to  that  extent  the  present  southern 
boandary  of  the  Fort  Dearborn  reservation. 

According  to  these  metes  and  bounds,  the  lot  embraces  73,200 
.square  feet,  (being  one  acre  and  29.640.) 

Lieutenant  Webster  proposes  a  reservation  for  a  street  50  feet  wide, 
eaat  of  the  eastern  boundary  of  the  hospital  lot. 

I  think  a  reservation,  30  feet  wide,  for  a  street  from  Michigan 
avenue  to  the  lake,  north  of  the  boundary  line  D,  E,  would  be  better. 

Lieutenant  Webster's  proposed  street  would  take  12,000  square  feet 
uff  the  proposed  railroad  lot,  lessening  the  river  front  50  feet. 

The  street  along  the  line  D,  E,  would  not  lessen  the  river  front, 
but  would  reduce  the  depth  of  the  proposed  railroad  lot  30  feet,  and 
would  take  off  from  it  7,200  square  feet. 

£ttt  as  the  valuations  have  not  been  made  in  reference  to  any  re- 
duction of  either  of  these  streets,  if  either  be  reserved,  it  should  be 
the  one  that  makes  the  least  reduction.  As  the  hospital  lot  will  have 
a  riyer  front  of  250  feet,  the  street  along  the  line  K,  L,  is  not  neces- 
sary to  the  convenience  of  the  hospital. 

It  is  recommended  that  the  space  to  open  Michigan  avenue  to  the 
river  be  ceded  to  the  city  of  Chicago  as  soon  as  the  new  river  front  is 
complete,  and  also  that  the  lots  in  the  triangular)  space  a,  &,  c,  be 
sold  as  soon  as  the  light-house  on  the  end  of  the  north  pier  is  com- 
plete and  in  use. 

Respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Colonel  Corps  Topographical  Engineers, 

Hon.  C.  M.  Conrad,  I 

Secretary  of  War.  / 


Bureau  of  Topographical  Engineers, 

Washington^  February  21,  1855. 

Sir  :  In  a  letter  from  Lieutenant  Webster,  of  the  28th  of  January, 
he  reported  an  intention  on  the  part  of  the  railroad  company  to  make 
&Q  opening  in  the  southern  harbor  pier  at  Chicago,  to  which  he  had 
objected.  In  the  reply  from  this  office,  dated  the  4th  instant,  Lieuten- 
ant Webster  was  told  :  *'  In  reference  to  the  cut  into  the  pier,  this 
depends  upon  the  deed  of  sale.  If  the  deed  of  sale  gives  this  right, 
it  cannot  be  opposed ;  if  not,  and  the  claim  is  of  equity  under  the 
deed,  your  letters  are  sufficient  to  enable  the  department  to  decide." 

Yon  will  please  to  state  precisely  what  is  wanted ;  indicate  the  same 
in  a  drawing,  and  state  what  objections  exist  to  granting  the  desired 
penniasion. 

The  report  of  Lieutenant  Webster,  in  conformity  with  these  in- 
strnctions,  dated  the  10th  instant,  has  been  received,  and  is  herewith 
submitted. 

The  law  granting  rights  of  excavation  to  the  city  of  Chicago  allows 
that  city  to  excavate  all  north  of  the  line  "a,"  4,  c,  p,  and  to  throw 
Jack  the  wharf  or  pier  front  to  the  line  a,  i,  l^f. 

The  deed  to  the  railroad  company  is  subject  to  this  privilege  to  the 
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city,  and,  it  appears  to  me  that,  without  the  consent  of  the  city,  the 
railroad  company  could  not  make  the  excavation  proposed  at  the 
pointo  . 

The  part  of  the  pier  which  the  company  desire  to  remove  is  the  part 
marked  A,  B,  upon  the  enclosed  sketch.  This  would,  of  course,  depriye 
the  harbor  of  all  the  advantages  now  derived  from  the  use  of  this 
pier,  in  access  to  the  harbor,  and  sound  fears  are  entertained  that  the 
opening  would  seriously  injure  the  present  good  depth  of  entrance. 

It  is  therefore  respectfully  recommended,  before  any  decision  be  had 
upon  this  question,  that  Brevet  Colonel  TurnbuU  be  ordered  to  Chi- 
cago, in  order  to  investigate  the  matter,  and  that  he  be  directed  to 
report  fully  upon  the  same. 

Then  the  report  of  Colonel  Turnbull,  when  received,  could  be  sub- 
mitted to  a  final  revision  of  the  board  of  engineers  on  lake  harbors 
and  western  rivers. 

Respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Colonel  Corps  Topographical  Engineers, 

Hon.  C.  M.  Conrad, 

Secretary  of  War, 


Office  United  States  Public  Works, 

Chicago,  Illinois,  February  10,  1853. 

Colonel  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter 
of  the  4th  instant. 

To  enable  me  to  explain  as  succinctly  as  possible  the  matter  referred 
to  in  my  letters  of  the  28th  and  29th  ultimo,  I  enclose  a  copy  of  the 
deed  of  the  Secretary  of  War  to  the  Illinois  Central  Railroad  Company. 

1.  They  wish  to  take  away  a  portion  of  the  pier,  say  twenty  feet, 
at  about  the  point  marked  0  *  in  the  map  accompanying  the  deed, 
down  to  the  level  of  the  water,  thence  with  greater  facility  to  launch 
cribs,  with  which  they  propose  to  construct  certain  piers  in  the  lake 
south  of  the  harbor.  Looking  carefully  at  the  deed,  I  concluded  that 
it  conferred  no  right  over  the  pier,  and  acted  accordingly.  I  reasoned, 
that  the  deed,  in  its  preamble,  cedes  the  land,  because  it  has  ceased  to 
be  useful  for  military  purposes  ;  as  the  pier  was  not  constructed  for 
military  purposes,  and  is  as  necessary  now  as  ever  for  its  proper  uses, 
and  especially  as  the  lines  defining  the  cession  to  the  company  do  not 
cross  the  pier,  but  stop  at  its  south  line,  therefore  it  was  not  intended 
to  include  the  pier  in  the  grant. 

2.  The  company  wish  to  take  up  a  portion  of  the  pier,  one  hundred 
and  eighty  feet  long,  from  A  to  B,  (marked  in  pencil  on  the  map.) 
Through  this  opening  they  wish  to  make  a  channel  into  their  slip  on 
the  south.  They  are  making  active  preparations  to  commence  the 
slip. 

I  will  now  state  what  objections  exist  to  granting  the  desired  per- 
mission. 
■  I  ■ '       ■  ■■  II   I     ■■■.II       .  ..I..  ■  »i  . ■... ,     I  ■ 

*  In  pencil.     The  parts  in  ink  are  copies  of  the  original. 
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The  matter  first  noticed,  namely,  the  taking  away  a  portion  of  the 
pier  down  to  the  surface  of  the  water,  for  present  convenience  of  work- 
ing, is  of  minor  importance.  I  objected  to  its  being  done,  simply  be- 
cause it  is  my  duty  to  prevent  the  destruction  of  any  portion  of  the 
public  works  in  my  charge. 

As  to  the  very  important  project  of  taking  up  the  portion  of  the 

Eier  to  make  an  opening  through  it  of  one  hundred  and  eight  feet,  I 
ave  heretofore  remarked  that  it  would  divert  a  large  portion  of  the 
current  in  times  of  freshet,  &c.,  which  it  is  very  desirable  to  prolong 
as  fiu*  eastward  as  possible,  in  order  to  act  upon  the  centre  bar.  When 
I  first  mentioned  this  objection,  I  did  not  know  that  the  company  in- 
tended closing  their  slip  at  the  south  end.  This  would,  in  a  great 
measure,  meet  the  objection.  Still,  it  will  be  in  their  power  to  open 
it  on  the  south,  if  it  should  become  desirable  ;  and  it  is  a  question 
whether  we  had  not  better  keep  so  important  a  matter  in  our  own 
power,  or,  at  least,  bind  the  company  by  some  agreement  on  the  subject. 
Again,  it  is  to  be  noted  that  the  proposed  opening  would  prevent  that 
free  passage  along  the  pier  which  is  often  necessary,  particularly  for 
sailors  and  others  interested  in  navigation. 

It  is  often  necessary  for  sailors  to  pass  along  here,  in  hauling  ves- 
sels in  or  out,  or  going  to  and  from  vessels  waiting  for  a  wind,  and 
this  appears  to  be  one  of  the  necessary  and  proper  uses  of  the  pier — 
a  use  which  has  not  only  been  accorded,  but  distinctly  provided  for, 
by  arching  over  the  pier,  setting  up  ^^  snubbing  posts' '  upon  it,  and 
keeping  it  free  from  obstructions. 

This  right  of  passing  along  the  pier  is  not  merely  convenient.  In 
instances  within  my  knowledge  it  has  been  necessary  for  the  safety  of 

vessels. 

Again,  the  proposed  cut  seems  to  be  inconsistent  with  the  rights 
and  duties  of  the  United  States  in  reference  to  the  outer  portion  of  the 
pier,  inasmuch  as  it  will  obstruct  the  access  thereto  of  the  officers  or 
agents  of  the  government,  and  add  to  the  expense  of  repairs  or  other 
necessary  work. 

It  is  not  easy  to  see  on  what  grounds  the  company  expect  the  rights 
and  privileges  of  the  government,  and  of  those  interested  in  naviga- 
tion, to  yield  to  their  convenience.  They  have  ampl^  room  for  access 
to  their  works  on  their  eastern  water  front ;  and,  if  not  altogether  as 
the  proposed  cut,  it  is  still  quite  sufficient,  and  that  without  interfer- 
ing with  other  important  public  interests. 

1  have  the  honor  to  be,  colonel,  your  most  obedient  servant, 

J.  D.  WEBSTEB,  lieutenant  T.  E, 

Oolonel  J.  J.  Abbbt, 

Chief  Topographical  Engineers,  Wdakingtan. 


Officb  Public  Works, 
Chicago^  February  14,  1853. 

OoLOHKL :  This  matter  of  the  railroad  company  is  likely  to  excite 
conriderable  feeling  here,  and  is  of  great  importance.    In  the  report 
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herewith  Bubmitted  I  have  given,  after  full  consideration,  what  ap- 
pears to  me  a  fair  view  of  the  case. 

Still,  as  I  am  likely  soon  to  be  interested  in  an  appraisal  case  in 
reference  to  some  property  of  mine  which  the  company  wish  to  con- 
demn for  their  use,  I  submit  whether  it  would  not  be  advisable, 
before  a  decision  is  made,  to  have  the  subject  examined  on  the  spot  by 
some  officer  whose  action  can  be  in  no  danger  of  any  imputation  of 
unworthy  motives.  I  do  not  seek  to  shun  any  responsibility,  but  I 
think  it  better  that  such  a  circumstance  as  the  above  should  be  under- 
stood in  season  for  any  action  which  the  department  might  think  beat. 

Very  respectfully,  your  most  obedient  servant, 

J,  D.  WEBSTER,  Lieutenant  T.  E. 

Col,  J.  J,  Abert. 

P.  S. — I  have  shaded  with  pencil  on  the  map  accompanying  the 
deed,  herewith  forwarded,  the  amount  of  ground  on  the  reservation 
which  will  be  left  for  use  for  the  department.  It  is  only  about  one 
hundred  feet  square — an  amount  so  small  for  our  purposes  as  to  make 
it  hardly  worth  while  to  try  to  do  anything  with  it. 

I  anticipated  this  state  of  things  when  I  stated  in  my  report  of  23d 
of  August  last  that  the  proposed  sale  (to  the  railroad  company)  would 
not  leave  the  government  sufficient  ground  for  the  prosecution  of  the 
harbor  works. 

Very  respectfully,  J.  D.  W. 


THE  UNITED  STATES  OF  AMERICA. 

To  all  to  whom  these  presents  shaU  come,  greeting  : 

Whereas  the  military  site  of  Fort  Dearborn,  commonly  known  as 
Fort  Dearborn  reservation,  at  Chicago,  in  Cook  county,  Illinois,  has 
become  useless  for  military  purposes,  and  the  part  thereof  hereinafter 
described  not  being  used  or  necessary  for  the  site  of  a  fort^  or  for  any 
other  authorized  purpose,  has  been  sold  by  the  Secretary  of  War,  under 
the  direction  of  the  President  of  the  United  States^  pursuant  to  ^^An  act 
authorizing  the  sale  of  certain  military  sites, ' '  approved  March  3, 1819, 
and  ^'An  act  in  addition  to  an  act  entitled  'An  act  to  provide  for  the 
sale  of  lands  conveyed  to  the  United  States  in  certain  cases,  and  for 
other  purposes,' "  passed  the  26th  day  of  May,  1834,  approved  April 
28,  1828,  for  the  sum  of  forty-five  thousand  dollars,  to  the  Illinois 
Central  Railroad  Company,  and  the  said  sum  has  been  paid  into  the 
treasury  of  the  United  States : 

Now  know  ye,  that  the  United  States  of  America,  in  consideration 
of  the  premises,  have  given  and  granted,  and  do  by  these  presents  give 
and  grant,  unto  the  Illinois  Central  Railroad  Company  all  that  portion 
of  military  site  or  reservation  of  Fort  Dearborn,  bounded  as  follows, 
that  is  to  say: 

1st.  On  the  south  by  the  southern  boundary  of  said  reservation, 
designated  on  the  map  hereto  annexed  as  lying  between  the  points 
'<1"  "c."' 
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2d.  On  the  west  by  a  line  commencing  at  a  point  marked  ^'1 "  on 
the  said  map,  in  the  said  Bouthern  boundary,  distant  two  hundred  and 
fifty  feet  eastwardly  from  the  western  line  of  Michigan  avenue,  and 
ranning  thence  northward,  and  parallel  to  said  Michigan  avenue,  to 
the  pier  in  Chicago  river,  forming  the  harbor  of  said  city  at  a  point 
marked  ''2"  on  said  map. 

3d.  On  the  north  by  a  line  running  with  said  piers  from  the  termi- 
nation of  the  line  last  above  described,  at  the  said  point  marked  "2," 
eastwardly  to  low  water  mark  of  Lake  Michigan  ;  subject,  however, 
to  the  right  of  the  city  of  Chicago  to  make  an  excavation  for  improving 
the  navigation  of  Chicago  river,  granted  by  *' An  act  to  authorize  the 
mayor  and  common  council  of  Chicago,  Illinois,  to  excavate  a  portion 
of  the  public  reservation  at  that  place,  with  the  view  to  the  improve- 
ment of  the  navigation  of  Chicago  river,"  approved  July  21,  1852, 
withoat  any  daim  for  indemnity  or  reimbursement  of  any  part  of  the 
price  above  mentioned  in  consequence  of  such  excavation,  if  made. 

4th.  On  the  east  by  low  water  mark  of  Lake  Michigan:  together 
with  all  the  accretions  made  or  to  be  made  by  said  lake  and  river  in 
front  of  the  land  hereby  conveyed,  and  all  other  rights  and  privileges 
appertaining  to  the  United  States  as  owners  of  said  land. 

To  have  and  to  hold  the  hereinbefore  described  lot  or  parcel  of  land, 
with  the  appurtenances,  unto  the  Illinois  Central  Railroad  Companyi 
and  the  successors  and  assigns  of  said  company,  to  its  and  their  proper 
use  forever. 

In  testimony  whereof,  the  honorable  Charles  M.  Conrad,  Secretary 
of  War,  hath  hereunto  set  his  hand  and  the  seal  of  the  War  Depart- 
ment, this  fourteenth  day  of  October,  one  thousand  eight  hundred  and 
fifty-two. 

C.  M.  CONRAD, 

Secretary  of  War. 

[For  map,  sec  origiDal.] 


As  the  deed  from  this  department  to  the  Illinois  Central  Railroad 
Company  does  not,  as  I  consider,  confer  any  right  on  the  company  to 
interfere  with  the  pier  in  question,  and  as  the  pier  is  not  under  the 
control  of  this  department,  not  having  been  constructed  out  of  ItB 
funds  or  for  military  purposes^  and  not  being,  properly  speaking,  a  part 
of  the  military  reservation,  I  think  it  useless  to  examine  what  would 
be  the  effect  of  the  proposed  destruction  of  it,  and  therefore  do  not  at 
present  perceive  any  necessity  for  sending  Major  TurnbuU  to  investi- 
gate the  matter. 

C.  M.  CONRAD, 
Secretary  of  War. 

Fbbbuary  22,  1853. 

Departbibnt-of  War, 
September  30,  1824. 

Sir:  I  enclose  herewith  a  copy  of  a  letter  from  Dr.  Wolcott,  Indian 
agent  at  Chicago,  and  request  you  will  direct  a  reservation  to  be  made 
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for  the  use  of  the  Indian  department  at  that  post,  agreeably  to  his 
suggestions. 

I  have  the  honor  to  be,  &c., 

J.  C.  CALHOUN. 
Gborge  Graham,  Esq., 
Commiaaioner  of  the  General  Land  Office, 

Treasury  Department. 


Fort  Dearborn,  Chicago, 

September  2,  1824. 

Sir:  I  have  the  honor  to  suggest  to  your  consideration  the  pro- 
priety of  making  a  reservation  of  this  post,  and  the  fraction  on  which 
it  is  situated,  for  the  use  of  this  agency.  It  is  very  convenient  for  that 
purpose,  as  the  quarters  afford  sufficient  accommodation  for  all  the 
persons  in  the  employ  of  the  agency,  and  the  storehouses  are  safe  and 
commodious  places  for  the  provisions  and  other  property  that  may  be 
in  charge  of  the  agent.  The  buildings  and  other  property,  by  being 
in  possession  of  a  public  officer,  will  be  preserved  for  public  use,  should 
it  ever  be  necessary  to  occupy  them  again  with  a  military  force. 

As  to  the  size  of  the  fraction  I  am  not  certain,  but  I  think  it  con- 
tains about  sixty  acres ;  a  considerable  greater  tract  than  that  is  under 
fence;  but  that  would  be  abundanly  sufficient  for  the  use  of  the 
agency,  and  contains  all  the  buildings  attached  to  the  fort,  such  as  a 
mill,  barn,  stable,  &c.,  which  it  would  be  desirable  to  preserve. 

I  have  the  honor  to  be,  &c. , 

ALEXANDER  WOLCOTT,  Jr., 

Indian  Agent. 

Hon.  J.  C.  Calhoun, 

Secretary  of  War. 


General  Land  Office^ 

October  1,  1824. 

Sir  :  In  compliance  with  your  request,  I  have  directed  that  the  frac- 
tional section  10,  township  39  north,  range  14  east,  containing  57.50 
acres,  and  within  which  Fort  Dearborn  is  situated,  should  be  reserved 
from  sale  for  military  purposes. 

I  am,  &c.,  GEOKGE  GRAHAM. 

Hon.  J.  C.  Calhoun, 

Secretary  of  War. 


Department  of  War,  July  28,  1831. 

Sir  :  I  transmit  to  you  herewith  a  letter  from  T.  J.  Owen,  Indian 
agent,  stating  that  an  attempt  has  been  made  by  an  individual  to 
obtain  the  right  of  pre-emption  to  the  fraction  of  land  on  which  Fort 
Dearborn,  near  Chicago,  is  erected.     As  this  piece  of  ground  is  the 
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public  reservation,  vou  are  requested  to  take  such  measures  as  will 
secure  the  interest  of  the  United  States  in  reference  thereto. 

R.  B.  T. 

The  COMIOBSIONER  OF  THE  LaNB  OfFICE. 


Department  of  War,  February  13,  1832. 

Sir  :  In  answer  to  your  letter  of  the  9th  instant,  which  has  just 
reached  me,  I  beg  leave  to  inform  you  that,  until  the  northwestern 
Indians  shall  permanently  remove  beyond  the  Mississippi,  or  our  set- 
tlements in  the  northern  part  of  Illinois  shall  be  much  increased,  I 
consider  the  position  of  Fort  Dearborn  an  important  one  in  a  military 
point  of  view — so  much  so,  that  it  is  in  contemplation  to  occupy  it  as 
soon  as  the  spring  opens.  Of  course,  I  shall  consider  the  disposition 
of  the  reservation  injurious  to  the  public  interest.  * 

Hon.  WiLiiAM  R.  King,  Senate. 


April  23,  1839. 

Sir  :  Enclosed  you  will  receive  an  appointment  to  act  as  the  agent 
of  this  department  in  selling  the  military  reservation  at  Fort  Dear- 
born, and  which  confers  upon  you  authority  to  procure  and  execute 
the  necessary  survey  and  plat  thereof. 

Before  recording  the  plat,  you  will  reserve  the  light-house  andbuild- 
ings  connected  with  it,  and  such  quantity  of  land  as  you  may  think 
it  necessary  to  retain  for  the  use  of  the  light-house  ;  and  the  land  so 
reserved  will  be  designated  on  the  plat  and  withheld  from  sale. 

I  advise  that  you  make  an  estimate  of  the  value  of  each  lot  before  the 
sales  commence,  availing  yourself  for  this  purpose  of  the  best  infor- 
mation you  can  obtain  at  Chicago.  Should  bids  be  offered  at  a  price 
manifestly  inadequate,  you  are  authorized  to  decline  them.  Upon 
this  point  much  is  necessarily  left  to  your  discretion  ;  but  I  think  a 
hid  which  does  not  amount  to  one-fourth  the  cash  value  of  a  lot  should 
he  regarded  as  frivolous,  and  rejected  accordingly.  In  conducting  the 
«ale,  you  will  be  governed  generally  by  the  terms  of  the  advertise- 
ment. 

After  the  acceptance  of  a  proposal,  you  will  require  the  purchaser 
to  produce  a  certificat'C  from  the  cashier  of  the  bank  which,  on  con- 
sultation with  the  Secretary  of  the  Treasury,  you  may  deem  it  best  to 
select  as  the  depository  of  the  purchase  money,  that  the  money  to  be 
paid  down  has  been  specially  deposited  in  said  bank  to  the  credit  of 
the  Treasurer  of  the  United  States  ;  and  when  the  amount  so  deposited 
completes  the  payment,  you  will  issue  a  final  certificate.  In  cases 
where  a  credit  is  granted  for  a  part  of  the  consideration  to  be  paid, 
and  good  security  is  given  therefor,  you  will  issue  the  certificates  so 
as  to  correspond  with  the  facts.  It  is  not  expected  that  any  money 
will  lje  paid  into  your  hands. 

For  the  convenience  of  the  Treasury  Department,  you  will  return  to 
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the  bank  the  several  small  certificates  of  deposit,  and  receive  in  lien 
thereof  a  large  certificate  in  duplicate,  covering  the  aggregate  amount. 
One  of  these  you  will  forthwith  transmit  by  mail  to  this  department, 
and  the  other  you  will  brin^  with  you  on  your  return  to  this  city. 

Should  any  emergency  arise  which  will  prevent  the  sale  of  the  land 
taking  place  at  Chicago,  without  prejudice  to  the  public  interest,  you 
are  authorized  to  adjourn  it  to  Detroit,  or  to  the  city  of  New  York,  as 
you  may  deem  most  expedient  on  a  full  consideration  of  the  subject, 
and  to  such  a  period  as  you  may  judge  to  be  most  advantageous  to  the 
government. 

You  will  keep  this  department  advised  of  your  proceedings,  -and 
any  difficulties  you  may  encounter  after  your  arrival  at  Chicago. 

Nothing  can  be  allowed  you  for  your  services  beyond  your  salary  as 
solicitor  of  the  General  Land  Office ;  but  your  actual  travelling  and  other 
necessary  expenses,  while  engaged  in  this  business,  will  be  paid  on 
your  certificate  of  honor  that  they  were  actually  and  necessarily  in- 
curred. 

J.  R.  POINSETT. 

Mattubw  Birch ard,  Esq., 

Washington  City. 


Washington,  November  21,  1840. 

Sir  :  I  have  the  honor  to  transmit  herewith  a  report  of  my  pro- 
ceedings under  your  instructions  of  the  23d  of  April,  1839,  directing 
a  sale  of  the  military  site  of  Fort  Dearborn. 

On  the  25th  day  of  May,  1839,  I  arrived  at  Chicago,  examined  the 
records  of  Cook  county,  and  ascertained  that  a  survey  and  plat  were 
necessary.  The  city  and  county  surveyor,  who  by  a  law  of  Illinois 
could  alone  execute  the  plat,  was  unable,  from  sickness,  to  undertake 
the  field  work  in  person ;  therefore,  upon  his  recommendation,  Mr. 
Prescott  was  employed  as  his  deputy,  and  Capt.  J.  B.  F.  Russell  was 
engaged  to  assist  him. 

Some  increase  of  expense  was  caused  by  employing  two  surveyors  ; 
but  as  my  time  was  limited^  and  the  ground  covered  with  buildings 
and  timber,  rendering  a  survey  difficult,  it  became  evident  that  any 
serious  interruption  would  prevent  a  single  person  from  completing 
the  survey  and  platting  in  season  for  the  sale.  Besides,  the  feeling 
manifested  by  a  few  individuals,  who  were  avowedly  and  apparently 
determined  to  prevent  the  sale,  admonished  me  of  the  propriety  of 
omitting  no  proper  precautionary  means  of  accomplishing  the  objects 
of  my  mission. 

In  running  and  retracing  the  exterior  lines  of  the  fraction,  we  com- 
menced at  a  permanent  monument  established  by  the  canal  commis- 
sioners at  the  southwest  corner  of  the  section,  and  found  the  area,  in- 
cluding all  the  land  to  the  foot  of  the  high  bank  on  the  margin  of  the 
lake,  to  be  fifty-three  and  one-fourth  acres — being  four  and  one-fourth 
acres  less  than  the  contents  marked  upon  the  official  plat  of  1820,  and 
twenty-one  and  one-fourth  less  than  the  contents  of  the  certificate 
issued  to  J.  B.  Beaubien. 
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The  extent  of  this  difference,  the  value  of  the  land,  and  the  import- 
ance to  the  city  of  a  correct  survey^  induced  U8  to  retrace  the  west  and 
southern  lines  through  adjacent  sections,  in  order  to  discover  some  of 
the  corners  and  true  hearings  of  the  original  lines.  This  undertaking 
was  prosecuted  about  three  days,  until  I  became  entirely  satisfied  that 
the  monument  above  mentioned  was  placed  at  the  true  corner  of  the 
section,  and  that  the  variation  from  the  old  survey  in  the  contents  of 
the  tract  had  been  caused  by  the  action  of  the  waters  of  the  lake, 
which  had  gradually  abraded  the  bank  and  thus  diminished  the  area. 

Id  the  meantime  the  common  council  of  the  city  appointed  a  com- 
mittee to  make  known  their  wishes,  and  to  advise  with  me  as  to  the 
proper  manner  of  subdividing  the  tract  and  laying  out  the  streets  and 
alleys. 

This  committee  having  examined  the  ground,  presented  the  litho- 
graphed plat  enclosed,  (marked  A,)  and  requested  me  to  continue  the 
principal  streets  of  the  city  through  the  tract,  of  the  same  width  given 
to  them  in  the  surveys  of  the  adjoining  portion  of  the  city;  to  give  to 
State  street  the  width  originally  designed ;  to  reserve  a  public  square 
at  the  foot  of  Randolph  street,  and  to  leave  vacant  to  that  point  the 
margin  of  the  lake.  Concurring  in  the  propriety  of  their  views,  the 
plan,  as  will  be  seen  by  the  plat,  was  adopted. 

The  propriety  of  making  the  lots  of  a  size  suitable  to  the  business 
likely  to  be  prosecuted  upon  them  was  also  suggested,  as  a  matter 
worthy  of  consideration,  by  the  committee  from  the  common  council. 
In  other  business  parts  of  the  town  the  lots  generally  have  fronts  of 
eighty  feet,  and  the  owners  usually  subdivided  them  so  as  to  make 
four  building  lots  out  of  each.  Opinions  concerning  the  necessary 
front  for  such  purposes  were  quite  variant.  Some  considered  22,  some 
23, 24,  25,  or  even  30,  feet  in  front,  to  be  the  most  suitable  size,  while 
nearly  all  agreed  that  20  feet  was  inconvenient,  and  urged  the  making 
of  the  lots  the  proper  size  in  the  original  survey,  so  that  a  person 
desirous  of  accommodating  his  purchases  to  his  meauB  could  accom- 

{lish  the  object  without  buying  more  land  than  his  business  required, 
n  complying  with  these  wishes,  which  I  considered  reasonable,  the 
governing  object  was  to  give  to  each  business  lot  a  front  of  twenty- 
five  feet,  or  as  near  that  as  the  shape  and  size  of  the  blocks  would 
permit,  and  to  other  lots  double  the  same  width  in  front. 

Previous  to  and  at  the  time  of  my  arrival  at  Chicago,  sundry  per- 
sons were  actively  engaged  in  attempts  to  create  such  a  state  of  public 
feeling  as  would  effectually  prevent  all  my  proceedings.  Numerous 
and  various  representations  and  efforts  were  resorted  to  with  a  view  of 
accomplishing  this  object.  Happily,  they  had  no  influence  upon  a 
large  majority  of  the  people  of  Chicago,  who,  when  the  motive  became 
known  ultimately,  treated  their  conduct  according  to  its  merits. 

Among  the  means  used  to  deter  me  from  duty  was  a  notice  which 
was  served  hy  a  deputy  sheriff,  informing  me  that  an  injunction  had 
been  granted  against  one  of  the  officers  of  the  army,  to  which  I  paid 
no  attention,  not  being  a  party  to  the  suit  therein  mentioned^  and 
the  proceeding  being  according  to  the  principles  of  the  decision  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Wilcox  V8, 
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McConnell,  as  applicable  to  me,  wholly  without  the  jurisdiction  of  a 
State  court. 

A  few  days  afterwards  I  was  notified  that  the  Hon.  Theophilus  W. 
Smith,  one  of  the  judges  of  the  supreme  court  of  Illinois,  would  be 
applied  to  and  asked  to  grant  an  injunction  against  any  further  pro- 
ceedings on  my  part.  I  immediately  notified  Judge  Smith  of  my 
desire  and  readiness  to  resist  the  prayer  of  the  bill,  and  employed 
Messrs.  Butterfield  &  Collins,  who,  under  the  engagement  made  with 
the  Solicitor  of  the  Treasury,  had  possession  of  the  evidence  necessary 
to  enable  me  to  make  a  successful  resistance.  We  spent  more  than  a 
day  in  preparing  for  a  hearing,  and  attended  at  the  place  appointed 
for  that  purpose  on  the  two  different  days  assigned  for  a  hearing  of 
the  motion ;  but,  owing  to  sickness  in  his  family,  or  other  cause,  the 
judge  was  absent,  and  we  were  prevented  from  being  heard  in  public, 
which,  under  the  circumstances,  was  a  subject  of  regret,  as  I  felt  con- 
fident that  a  full  and  public  examination  of  the  law  and  evidence 
bearing  upon  the  case  would  have  proved  salutary,  and  would  have 
effectually  quieted  all  the  excitement  that  had  been  produced  by  the 
incorrect  reports  constantly  circulated  by  misinformed,  interested,  or 
evil-minded  men. 

The  application  was,  notwithstanding,  subsequently  made  at  the 
judge's  residence,  eight  miles  from  the  city,  late  on  the  Saturday  pre- 
vious to  the  commencement  of  the  sale,  in  our  absence,  and  without 
our  knowledge  of  the  movement.  It  was  refused,  and  with  the  refu- 
sal terminated  the  hopes  of  a  successful  resistance  and  much  of  the 
false  clamor  and  excitement  which  had  been  created. 

The  lots  were  offered  on  the  several  days  named  in  the  notices, 
copies  of  which  are  enclosed.  Transcript  B  is  a  register  of  the  highest 
bids,  showing  those  accepted,  the  rejections,  the  forfeited  bids,  and 
the  sales  and  the  amount  of  receipts. 

I  was  assisted  in  opening  and  accepting  proposals  by  Mr.  Ray- 
mond, mayor  of  the  city,  Mr.  Prescott,  one  of  the  aldermen,  and 
Captain  Leavenworth,  superintendent  of  public  works.  They  were 
men  commanding  the  general  confidence  of  the  citizen^,  and  of  strict 
integrity.  It  having  been  frequently  stated,  and  openly  charged  in 
the  columns  of  a  public  press,  that  the  design  of  the  government  was 
to  conduct  the  sale  with  favoritism,  fraud  and  unfairness,  I  considered 
it  due  alike  to  the  department  and  myself  to  conduct  it  in  this  behalf 
in  such  a  manner  as  to  furnish  the  people  of  Chicago  and  Illinois 
ample  evidence  of  the  falsity  of  all  the  unjust  insinuations  and  impu- 
tations with  which  their  atmosphere  had  been  poisoned.  To  this  end 
I  solicited  the  assistance  of  the  gentlemen  above  named,  and  have  the 
satisfaction  of  believing  that  the  precaution  accomplished  the  desired 
result. 

Previous  to  commencing  the  sale,  I  made  a  comparative  estimate  of 
the  value  of  each  lot,  availing  myself  for  this  purpose  of  all  the 
means  of  information  in  my  power,  and  in  the  acceptance  and  rejec- 
tion of  offers  was  governed  by  this  estimate  throughout  the  sale. 
The  discretion  given  me  for  this  purpose  burdened  me  with  a  respon- 
sibility more  unpleasant  than  any  other  portion  of  my  business.  An 
inspection  of  the  proposals  offered  will  show  that  the  discretion  was 
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necessary  and  useful.  Without  it  I  much  doubt  whether  the  sales 
would  have  amounted  to  one- fourth  the  sum  which  has  been  realized. 
It  was  the  only  means  that  I  possessed  of  preventing  combinations  to 
purchase  at  prices  merely  nominal. 

Many  complaints  were  made  against  the  plan  of  selling  by  sealed 
proposals,  and  many,  no  doubt,  fully  believe  that  the  reservation 
would  have  brought  a  much  larger  sum  at  auction.  In  my  judgment, 
it  would  either  have  brought  only  a  nominal  price,  or  it  would  have 
remained  unsold.  At  auction  one  person  could  have  bid  oflF  every 
tract  offered  during  a  day  at  a  price  much  above  the  real  value.  He, 
of  coarse,  would  have  forfeited  in  payment,  but  his  forfeiture  would 
only  have  prevented  his  bidding  in  future,  while«an  accomplice  might 
on  the  next  day  enact  over  the  same  scene,  and  so  have  continued  ad 
infinitum. 

Thus,  by  a  combination  of  only  twelve  out  of  the  hundred  purcha- 
sers from  Mr.  Beaubien,  a  sale  at  auction  might  have  been  defeated, 
and  in  all  probability  would,  and  the  two  weeks  would  have  expired 
without  disposing  of  a  single  lot,  to  the  manifest  injury  of  the  United 
States  as  well  as  the  city  of  Chicago.  On  the  other  hand,  at  auction 
those  opposed  to  a  sale,  by  combining  with  all  persons  willing  to  secure 
a  lot  at  a  nominal  price,  might  have  united  a  sufficient  force  to  have 
obstructed  all  fair  competition. 

Herewith  I  enclose  an  account  current,  with  the  accompanying  vouch- 
ers^ showing  the  amount  of  sales  to  be  $106,042,  and  that  the  credits 
to  which  I  am  entitled  balance  the  same.  Of  this  amount,  the  sum  of 
$96,035  99  was  deposited  to  the  credit  of  the  Treasurer  of  the  United 
States  at  the  branch  Bank  of  the  State  of  Illinois,  at  Chicago,  $538 
in  like  manner  at  the  Bank  of  the  Metropolis,  in  Washington;  and 
$8,498  was  returned  to  the  Secretary  of  War,  in  notes  payable  to  the 
Treasurer,  with  my  letter  of  the  27th  June  last;  making  in  all  the 
sum  of  $104,533  99,  which  has  been  and  will  be  paid  into  the  trea* 
sury  as  the  net  receipts  of  that  part  of  the  reservation  which  has  been 
disposed  of. 

By  the  official  plat,  herewith  enclosed,  it  will  be  seen  that  block  1, 
and  lots  8, 9  and  10,  in  block  2;  lots  1,  2,  3,  4,  5  and  6,  in  block  4;  and 
lots  1,  2,  3,  4  and  5,  in  block  5,  are  colored  blue.  These  were  reserved 
from  sale,  and  embrace  all  the  ground  occupied  by  the  light-house 
keeper's  dwelling,  and  fortress  of  Fort  Dearborn,  within  the  pickets, 
including  the  officers'  quarters  and  barracks.  This  ground  is  all 
very  valuable.  My  object  in  reserving  so  much  property  was  to  secure 
and  protect  the  light,  which  is  situate  on  lot  8  of  block  2,  from  ob- 
struction by  private  building,  which  might  otherwise  have  been  erected 
between  its  pi  esent  position  and  Lake  Michigan  ;  also  to  afford  room 
and  shops  for  the  superintendent  of  the  public  works  at  the  harbor. 
Ultimately,  it  may,  and  doubtless  will,  be  found  necessary  to  remove 
the  tower  for  the  light  on  to  higher  and  more  permanent  ground,  nearer 
to  the  entrance  to  the  harbor.  A  suitable  spot  for  this  purpose  will 
be  found  in  block  1,  which  should  have  been  retained  by  the  govern- 
ment for  this,  if  for  no  other  purpose.  The  property  thus  reserved, 
aside  from  the  buildings  and  other  structures  erected  upon  it,  would, 
at  the  rate  at  which  other  lots  sold,  have  brought  from  thirty  to  forty 
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thousand  dollars.  I  have  no  doubt  but  that  in  a  few  years  the  United 
States,  if  disposed  to  sell  it,  will  be  able  to  realize  from  it  twice  or 
thrice  that  amount. 

The  bound  book  contains  the  records  of  the  patents  that  have  been 
issued,  and  a  record  of  the  letters  transmitting  the  same.  Package  1 
contains  the  receipts  which  have  been  returned  to  me,  on  which  pat- 
ents have  been  delivered. 

The  certificates  numbered  88,  82,  83,  85,  12,  92,  84, 37,  40,  74,  59, 
49,  53,  55,  48,  63,  54,  169,  191,  190,  129,  187,  146,  188,  160,  142, 
194, 170,  177,  73,  60,  62,  64,  67,  are  yet  outstanding,  but  patents 
have  been  prepared,  which  are  also  herewith  transmitted,  ready  for  de- 
livery when  the  certificates  shall  be  presented. 

Package  2  contains  the  letters  received,  embracing  certificates 
surrendered  for  patents,  and  those  acknowledging  the  same. 

I  also  transmit  several  printed  blanks  for  patents  and  certificates. 

The  Secretary  of  War  will  much  oblige  me  by  submitting  ray  ac- 
count to  the  proper  Auditor,  in  order  that  it  may  be  finally  settled 
while  the  whole  transaction  is  fresh  in  my  memory,  and  further  expla- 
nation may  be  readily  given  without  difficulty,  should  such  be  needed. 

All  which  is  respectfully  submitted. 

M.  BIRCH  ARD. 

Hon.  J.  R.  Poinsett, 

Secretary  of  War, 


Bureau  of  Topographical  Engikbers, 

July  10,  1852. 

Colonel  :  In  answer  to  your  enquiry  of  the  '*  origin  and  history  of 
the  reservation  at  Chicago,"  I  have  the  honor  to  state,  that  I  have 
called  upon  the  officers  of  the  Quartermaster  General,  the  Commis- 
sioner of  the  General  Land  Office,  and  that  of  the  Secretary  of  War, 
but  that  I  have  failed  to  find  in  any  of  them  any  history  of  the  origin 
of  this  reservation.  In  looking  over  the  reports  of  the  Supreme 
Court  of  the  United  States,  I  find  that  this  military  site  has  been  the 
subject  ot  litigation,  from  which  I  get  the  following  facts:  That  it 
was  first  occupied  as  a  military  post  in  1804,  and  continued  in  that 
use  until  the  16th  of  August,  1812.  The  government  held  it  by  the 
cession  of  the  northwestern  territory,  and  it  was  occupied  for  military 
purposes  by  the  direction  of  the  President,  under  authority  of  three 
several  acts  of  Congress :  Ist.  The  act  of  May  3,  1798. — (United 
States  Statutes  at  Large,  p.  555.)  2d.  Act  of  21st  of  April,  1806, 
(vol.  3,  Laws  of  United  States,)  authorizing  trading  houses  and  posts 
at  discretion  of  the  President ;  and  by  act  of  June  14,  1809,  he 
could  continue  possession  as  being  necessary  for  frontier  defence. 

The  post  was  not  occupied,  after  the  massacre  of  1812,  until  1816, 
when  troops  again  garrisoned  it,  and  continued  in  occupancy  until 
1823,  when  it  was  evacuated,  but  left  in  charge  of  Dr.  A.  Wolcott, 
Indian  agent.  In  1828  it  was  again  garrisoned  for  military  purposes, 
and  occupied  until  1831,  when  the  troops  were  withdrawn,  and  it  was 
left  in  charge  of  another  agent,  Mr,  Oliver  Newbury.     In  1832,  Maj. 
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Whistler,  of  the  army,  once  more  took  possession  of  it  as  a  military 
station,  and  it  has  been  continued  in  the  occupuncy  of  troops  or  au- 
thorized agents  for  military  and  other  public  purposes  up  to  the  present 
date. 

Uji  to  1824  it  appears  to  have  been  occupied  by  virtue  of  the  au- 
thority in  the  three  acts  of  Congress  above  recited.  In  that  year  the 
Indian  agent,  then  in  charge  of  it,  applied  1o  the  Secretary  of  War  for 
a  special  reservation  for  military  purposes,  (see  his  letter  with  papers ;) 
and,  in  conformity  with  his  request,  Mr.  Calhoun,  then  Secretary, 
applied  to  the  Commissioner  of  the  General  Land  Office  for  the  res- 
ervation. That  officer,  in  conformity  with  the  request  of  the  Secre- 
tary, ordered  the  post  to  be  reserved  from  sale. — (See  their  letters  here- 
with.) The  land  reserved  was  '^  fractional  section  10,  township  39 
north,  range  14  east,  containing  57.50  acres."  In  April,  1839,  the 
Secretary  of  War,  J.  R.  Poinsett,  by  authority  of  act  of  March  3,  1819, 
appointed  M.  Birchard,  esq.,  agent  for  the  War  Office,  under  special 
instructions,  to  sell  a  portion  of  the  ^^  military  reservation  at  Fort 
Dearborn."  This  agent,  in  conformity  with  instructions,  surveyed  the 
entire  fractional  section,  styling  it  *'  Fort  Dearborn  addition  to  Chi- 
cago/' laying  it  off  into  lots  and  streets,  and  filing  the  map  in  the 
proper  office  in  Cook  county^  He  proceeded  to  sell  part  only  of  these 
lots,  reserving  from  sale  that  portion  now  used  for  convenience  of 
light-house,  and  marking  it  on  his  map  in  ^^  dotted  lines." 

The  corporation  of  the  city  of  Chicago  attempted,  upon  State  au- 
thority, to  run  streets  through  the  portion  reserved,  and  were  tem- 
porarily enjoined  from  so  doing  by  the  proper  court.  On  a  hearing 
tor  the  continuance  of  the  injunction,  the  judges  were  divided,  and  the 
case  was  properly  certified  to  the  Supreme  Court  of  the  United  States, 
and  at  the  January  term,  1849,  that  Court  made,  in  substance,  the  fol- 
lowing decision.*  An  agent  of  the  government,  although  he  lays  off 
ground  into  streets,  does  not  by  that  act  dedicate  them  to  public  use, 
or  divest  the  government,  of  its  control  and  property  in  them.  That 
land  held  by  the  United  States  as  the  original  proprietor,  and  re- 
served for  military  purposes,  vests  a  different  title  than  that  derived 
by  purchase  from  a  State.  This  opinion  was  unanimous.  Judge  Ca- 
tron dissented  only  on  the  ground  that  the  Court  had  no  jurisdiction, 
as  it  was  in  effect  assuming  original  jurisdiction  in  a  case  that  must 
come  up  on  appeal. 

This  decision  appears  conclusive  of  the  principle  that  the  State  of 
Illinois  had  no  control  whatever  over  the  reservation  of  Fort  Dear- 
born, and  that  the  corporate  powers  of  the  city  of  Chicago,  derived 
from  the  State,  do  not  give  them  the  right  to  run  roads  within  that 
location. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  S.  ROBERTS, 
Li&i'L  Gd.  U.  8,  Army. 

Col.  J.  J.  Abbbt, 

Topographical  Engineers. 

*ThAt  the  corporate  powers  of  the  city  of  Chicago  do  not  extend  to  opening  streeta 
throngh  land  belonging  to  the  United  States,  although  such  ground  had  been  laid  out  in 
loU  aod  streets  by  the  government ;  that  their  right  is  limited  to  such  land  as  by  sale  has 
become  priTale  property. 
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War  Department, 
Washington^  October  18,  1854. 

Sir:  I  received,  on  the  13th  instant,  your  letter  dated  the  9th 
ultimo,  in  behalf  of  the  Illinois  Central  Eailroad  Company,  claiming, 
under  the  act  of  September  20,  1850,  so  much  of  the  Fort  Dearborn 
reservation,  at  Chicago,  as  belonged  to  the  government  at  the  date  of 
that  act,  which  grants  to  the  State  of  Illinois  the  right  of  way  through 
the  public  lands,  and  every  alternate  section  of  land  designated  by 
even  numbers  for  six  sections  in  width  on  each  side  of  said  road  and 
branches.  The  unsold  portion  of  the  military  reserve  is  claimed  as 
part  of  one  of  those  even  numbered  sections. 

Ton  justly  observe  that  there  is  no  express  exclusion  from  the  grant 
of  military  reservations,  and  you  have  correctly  noticed  the  only  ex- 
ception made  in  the  act,  viz.,  the  land  reserved  to  the  United  States 
by  the  act  of  March  2,  1827,  granting  lands  to  aid  in  opening  a  canal 
to  connect  the  waters  of  Illinois  river  and  Lake  Michigan.  I  do  not, 
therefore,  see  why  you  lay  such  stress  upon  the  fact  that  before  the 
grant  was  made  Fort  Dearborn  had  been  abandoned  as  a  military 
station.  If  your  claim  be  well  founded,  it  would,  so  far  as  I  can 
judge,  cover  the  reserve,  being  an  even  numbered  section,  and  not  one 
of  those  retained  under  the  Illinois  canal  act,  even  if  it  were  held  as  a 
military  station  ;  and  would  equally  cover  the  light-house  and  marine 
hospital  located  on  it,  for  neither  light-houses,  nor  marine  hospitals, 
nor  military  stations,  whether  abandoned  or  occupied,  are  excepted 
from  the  grant. 

It  is,  however,  impossible  to  believe  that  Congress  intended  to  grant 
away  all  such  establifihments  as  are  located  upon  even  numbered 
sections  ;  and  the  only  reason  for  their  failure  to  except  them  must  be 
that  lands  thus  occupied  were  not  considered  to  be  within  the  general 
terms  of  the  grant,  and  that,  therefore,  no  exception  was  deemed 
necessary.  This  department  entertains  that  view,  and  does  not  con- 
sider any  lands  held  by  it  for  any  purpose  are  within  the  terms  of  the 
recent  acts  of  this  character,  or  have  been  therein  granted  away  by 
the  description  of  public  lands  of  the  United  States.  This  view  is 
confirmed  by  an  opinion  of  the  attorney  in  a  case  similar  to  that  under 
consideration,  and  by  the  judgment  of  the  Supreme  Court  in  the  case 
of  Wilson  V8,  Jackson,  cited  by  you,  which  involved  the  title  to  the 
reserve  now  in  question,  and  in  which  the  court  said :  ^^  That  when- 
soever a  tract  of  land  shall  have  once  been  legally  appropriated  to 
any  purpose,  from  that  moment  the  land  thus  appropriated  becomes 
severed  from  the  mass  of  public  lands,  and  that  no  subsequent  law, 
proclamation,  or  sale,  would  be  construed  to  embrace  it,  or  operate 
upon  it,  although  no  reservation  was  made  of  it."  You  say  this 
^^was,  at  best,  a  mere  obiter  dictum  of  the  judge,"  and  that  he  cer- 
tainly did  not  design  to  limit  the  power  of  Congress  to  make  a  grant 
of  any  land,  nor  to  require  that  the  grant  should  be  construed  to 
apply  only  to  lands  of  inferior  quality.  I  do  not  understand  that  the 
proposition  above  cited  was  a  mere  obiter  dictum.  The  point  was 
raised  and  argued  at  the  bar  as  bearing  upon  the  cause,  and  the  court, 
in  laying  down  this  doctrine,  sustained  it  by  an  argument  of  some 
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length  ;  nor  does  it  imply  any  limitation  upon  the  power  of  Congress^ 
but  18  iotended  as  a  guide  in  ascertaining  the  will  of  Congress.  The- 
Court  say^  in  effect,  that  lands  so  appropriated  are  not  part  of  ^^  the 
public  lands/'  and  that  Congress  does  not  mean  to  include  them  by 
that  description  in  making  grants  of  public  lands. 

Tour  principal  object  in  presenting  the  argument  at  the  present 
time  is  to  prevent  the  issue  of  a  patent  to  J.  B.  Beaubien  for  a  part 
of  the  reservation  granted  him  by  Congress  in  July  last.  The  patent 
to  him  is  to  be  issued  by  the  Department  of  the  Interior,  and  it  might 
have  been  sufficient  to  refer  your  papers  to  that  department ;  but  as 
your  claim  would  cover  other  parts  of  the  reserve  held  by  this  depart- 
ment, it  has  been  deemed  proper  to  express  my  views  fully  upon  it. 
Very  respectfully,  your  obedient  servant, 

JEFF'N  DAVIS. 

John  A.  Eockwell,  Esq., 

Norwich,  ConnectictU. 


General  Land  Office, 

OdoberlQ,  1855. 

I,  Joseph  S.  Wilson,  Acting  Commissioner  of  the  General  Land 
Office,  do  hereby  certify  that  the  annexed  map  is  a  true  and  literal 
exemplification  of  a  portion  of  the  Chicago  branch  "of  the  location 
of  the  Illinois  Central  railroad  and  its  branches,"  on  file  in  this 
office. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and 
-  1  caused  the  seal  of  this  office  to  be  affixed,  at  the  city  of  Wash- 
^  '  '-'  ington,  on  the  day  and  year  above  written. 

JOSEPH  S.  WILSON, 
Acting  Gommiaaumer  of  the  General  Land  Office, 

[For  map  I  see  original.] 


UNITED  STATES  COURT  OF  CLAIMS. 


Illinois  Central  Railroad  Company 

V8.  \  Brief. 

The  United  States. 

I.— The  plaintiffii  are  entitled  to  the  vacant  land  in  section  10,  at 
Chicago,  the  same  being  on  the  line  of  their  road  as  located,  and 
heing  an  even  numbered  section. 

1.  By  the  1st  section  of  the  act  of  Congress,  approved  September 
20,  1850,  (9  Stat.,  466,)  it  is  provided:  **That  the  right  of  way 
throagh  the  public  lands  be,  and  the  same  is  hereby,  granted  to  the 
State  of  Illinois,  for  the  construction  of  a  railroad,  &c. ,  with  the  right 
&ko  to  take  necessary  materials  of  earth,  stones,  timber,  &c.,  for  the 
construction  thereof  j  provided  the  right  of  way  shall  not  exceed  one 
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hundred  feet  on  each  side  of  the  length  thereof,  and  a  copy  of  the 
survey  of  said  road  and  branches,  made  under  the  direction  of  the 
legislature,  shall  be  forwarded  to  the  local  land  offices,  respectively, 
and  to  the  General  Land  Office,  at  Washington  city,  within  ninety 
days  after  the  completion  of  the  same." 

The  terms  of  the  proviso  were  strictly  complied  with. 

2.  By  the  2d  section  of  said  act  it  is  enacted  :  ^^  That  there  be,  and 
is  hereby,  granted  to  the  State  of  Illinois,  for  the  purpose  of  aiding  in 
making  the  railroad  and  branches  aforesaid,  every  alternate  section 
of  land  designated  by  even  numbers,  for  six  sections  in  width  on  each 
side  of  said  road  and  branches,"  &c. 

3.  To  the  second  section  there  is  a  proviso,  '*  that  any  and  all  lands 
reserved  to  the  United  States  by  the  act  entitled  ^  An  act  to  grant  a 
quantity  of  land  to  the  State  of  Illinois,  for  the  purpose  of  aiding  in 
opening  a  canal  to  connect  the  waters  of  the  Illinois  river  with  those 
of  Lake  Michigan/  approved  March  2,  1827,  be,  and  the  same  are 
hereby,  reserved  to  the  United  States  from  the  operation  of  this  act." 

4.  The  land  in  question  was  granted  in  positive  terms  ;  and  if  the 
express  words  of  the  grant  are  denied  their  plain  e£Eect  and  meaning, 
it  must  be  from  some  construction  given  to  them  arising  either  from 
the  act  itself,  or  the  subject-matter  of  the  grant. 

5.  There  is  nothing  in  the  language  of  the  act  giving  any  restric- 
tion to  these  general  words,  so  far  as  relates  to  the  land  in  question. 

6.  There  is  an  express  exception  of  the  canal  lands,  which  have 
been  raised  from  $1  25  to  $2  50  per  acre.  This  shows  that,  without 
this  express  exception,  these  would  also  have  been  included. 

T.  This  proviso  and  all  other  parts  of  the  act  show  that  it  was  not 
the  intention  to  confine  the  grant  to  lands  subject  to  entry  at  $1  25 
per  acre. 

8.  There  is  nothing  in  the  nature  or  subject-matter  of  the  grant 
limiting  or  controlling  the  general  language  ;  and — 

1.  The  purpose  was  to  aid  the  building  a  railroad  through  the  entire 
length  of  the  State — the  longest  railroad,  with  its  branches,  in  the 
United  States  or  any  other  country — over  700  miles  in  length ;  and 
the  object  was  not,  and  could  not  be,  to  grant  merely  the  lands  of 
inferior  value,  and  reserve  any  because  they  were  more  valuable. 

2.  The  grant  was  one  highly  beneficial  to  the  grantees  themselves. 
Of  all  the  land  swithin  six  miles  of  the  road  the  alternate  sections 
were  doubled  in  price — 12  50  instead  of  |1  25  per  acre ;  most  of 
these  lands  had  been  in  market  for  twenty  or  thirty  years,  and  not 
saleable  or  valuable,  and,  if  not  granted,  would  have  been  embraced 
under  the  graduation  act,  which  reduced  them  to  12^  cents  per  acre. 
These  lands  have  clU  been  sold  and  the  money  paid  into  the  treasury, 
go  that  more  than  four-fold — probably  more  than  six-fold — the  amount 
of  money  hcts  been  received  irom  the  alternate  sections  owned  by  the 
United  States  than  would  have  been  received  from  the  whole  if  the 
grant  had  not  been  made.  But,  in  addition  to  this,  by  the  4th  section 
of  the  act  (9  Stat.,  467)  it  is  provided  that  '^the  said  railroad  and 
branches  shall  be  and  remain  a  public  highway  for  the  use  of  the  gov- 
ernment of  the  United  States,  free  from  toll  or  other  charge  upon  the 
transportation  of  any  property  or  troops  of  the  United  States  ;"  and 
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br  the  6th  section,  '^  that  the  United  States  mail  shall  at  all  times  be 
transported  on  the  said  railroad,  under  the  direction  of  the  Post  Office 
Department,  at  such  price  as  Congress  may  by  law  direct." 

3d.  The  property  in  question  was  indispensable  for  the  railroad 
company,  for  the  tracks  of  the  road  and  for  the  depot  at  Chicago.  It 
has  been  used  solely  for  that  purpose,  and  the  expenditures  of  the 
company  on  that  property  and  other  land  adjoining,  purchased  by 
the  company,  in  buildings,  tracks,  &c.,  at  Chicago,  amount  to  near  a 
million  of  dollars. 

The  land  was  necessary — indispensable  for  the  use  of  the  road,  and 
was  wrongfully  and  illegally  witnheld. 

In  the  absence  of  express  terms  of  grant,  the  oonstrttction  of  the 
grant,  from  its  purpose  and  intention,  would  have  included  it.  Cer- 
tainly where  there  are  express  terms  granting  it,  there  is  no  argument 
or  construction  that  can  take  it  away. 

9.  The  argument  urged  by  the  United  States  that  the  property  in 
question  had  been  formerly  a  military  reservation,  does  not  prevent 
the  taking  effect  of  this  grant. 

Ist.  The  grant  to  the  railroad  company  makes  no  exception  of  this 
property,  and  the  whole  force  of  the  argument  of  the  United  States 
against  the  including,  by  general  words  in  the  grant,  this  property 
proceeds  on  the  ground  that  it  could  not  have  been  intended  by  Con- 
gress to  transfer  a  fort  or  other  property  actually  occupied  for  military 
purposes.  It  proceeds  upon  no  technical  ground  of  the  necessity  of  a 
formal  restoration  of  the  land  by  the  War  Department,  and  a  final 
abandonment  of  it  for  military  purpose.  If  the  property  was  not 
actually  needed  or  used  for  military  purposes^  the  whole  force  of  the 
argument  is  taken  away.  The  testimony  in  this  case,  and  the  facts 
as  shown  in  the  case  of  Wilcox  vs.  Jackson,  and  of  city  of  Chicago  vs. 
The  United  States^  show  that  it  was  actually  abandoned  as  a  fort 
before  1839.      ' 

2.  It  was  formally  abandoned  as  a  fort  by  the  War  Department  in 
1839.  They  at  that  time  determined  to  sell  the  entire  reservation, 
except  80  much  as  might  be  '^necessary  ibo  retain  for  the  use  of  the 
light-house."  The  sale  was  made  under  the  direction  of  Matthew 
Birchard,  acting  under  the  orders  of  the  Secretary  of  War.  The  in- 
structions to  Birchard  and  his  report  to  the  Secretary  of  War  are 
among  the  papers  furnished  by  the  department.  The  property  was 
laid  out  as  an  addition  to  the  city  of  Chicago,  and  called  '^  Fort  Dear- 
born addition  to  Chicago."  The  patents  from  the  United  States  to 
the  purchasers  of  the  property,  as  shown  by  the  printed  form  among 
the  papers  on  file  in  this  case  from  the  War  Department,  were  signed 
by  the  Secretary  of  War  and  the  President,  and  commenced  as  follows : 
^^The  United  States  of  America  to  all  to  whom  these  presents  shall 
come,  greeting :  Whereas  the  military  site  of  Fort  Dearborn,  belong- 
ing to  the  United  States,  situate  upon  the  southwest  fractional  quarter 
of  section  ten,  in  township  thirty-nine  north,  of  range  fourteen  east, 
of  the  third  principal  meridian,  in  the  State  of  Illinois,  having  ^  he- 
oowe  }»»tUs%  for  military  purposes^'  the  Secretary  of  War,  under  the 
direction  of  the  President  of  the  United  States,  appointed  and  author- 
ized Matthew  Birchard,  solicitor  of  the  General  Land  Office;  his  agent 
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to  sell  the  same  in  town  lots,  according  to  the  act  of  Congress  of  the 
3d  March,  1819,  entitled  'An  act  authorizing  the  sale  of  military 
sites ;'  and  said  agent  having  cansed  said  snrvey  to  he  made,  and  the 
plat  thereof/'  &c. 

Sales  were  made  to  varions  parties  of  the  lots  in  this  '^  addition," 
amounting,  as  appears  hy  the  report  of  Mr.  Birchard,  to  $106,042. 
All  these  papers,  together  with  the  manuscript  and  engraved  maps, 
furnished  to  the  Court  by  the  War  Department,  and  in  evidence,  show 
that  this  property  was,  in  1839,  formally  and  forever  abandoned  as  a 
military  post. 

2.  In  the  very  deed  of  the  land  to  the  Illinois  Central  Railroad 
Company,  there  is  a  recital  of  the  tact  of  an  abandonment,  and  that 
it  is  not  necessary  for  public  use,  via  :  "  Whereas  the  military  site  of 
Fort  Dearborn,  commonly  known  as  the  Dearborn  reservation  of 
Chicago,  in  Cook  county,  Illinois,  has  been  useless  for  military  pur- 
poses, and  the  part  thereof  hereinafter  described  not  being  used  or 
necessary  for  the  site  of  a  fort,  or  for  any  other  authorized  purpose, 
has  been  sold  by  the  Secretary  of  War,"  &c. 

3.  The  decision  of  Judge  McLean  in  the  Bock  Island  bridge  ease 
is  in  point.  The  United  States  vs.  The  Bailroad  Bridge  Company 
per  McLean,  J. :  ''  Was  Bock  Island  a  military  reserve  at  the  time 
the  alleged  trespass  was  committed  ?  That  it  was  reserved  for  mili- 
tary purposes  in  1826  is  clear.  The  Secretary  of  War,  acting  under 
the  President  and  by  his  authority,  reserved  it,  and  it  was  so  entered 
on  the  books  of  the  land  offices  at  Edwardsville  and  Galena ;  and  it 
was  occupied  as  such  until  the  year  1836,  when  it  was  abandoned  as 
a  military  post ;  the  troops  were  withdrawn,  and,  some  time  after* 
wards,  the  building  was  sold." 

'^  The  abandonment  of  Bock  Island  as  a  military  post,  and  for  all 
public  purposes,  was  as  complete  as  its  reservation  had  been,  by  all 
the  public  authorities  by  whom  it  was  selected  or  used.^' 

^<  Under  the  circumstances  stated  Bock  Island  cannot  be  considered 
as  a  military  reserve.  The  possession  oi  it  was  abandoned,  and  the 
right  of  government  released  through  the  same  authority  by  which  it 
was  appropriated^  and  no  act  has  been  done  by  the  government  by 
which  a  new  appropriation  of  the  ground  for  military  or  other  public 
purposes  is  shown,  or  can  be  presumed.  The  building  had  been  sold 
oy  the  government.  The  sale  of  the  reserve  was  suspended,  it  is  pre- 
sumed, because  there  was  no  power  to  sell  by  the  War  Department 
under  the  act  of  1819.  That  the  suspension  of  the  sale  was  in  no 
respect  influenced  by  a  desire  to  retain  Bock  Island  for  any  public 
purpose,  appears  by  the  subsequent  action  of  the  War  Department/' 
iSot  only  was  the  abandonment  in  this  case  as  final  as  in  that,  but  no 
e£Pbrt  was  subsequently  made  to  restore  it  to  its  former  position  as  a 
military  reservation. 

4.  The  practice  of  the  government  has  been  in  accordance  with  the 
claim  now  made  in  cases  less  clear  and  less  meritorious. 

A  series  of  acts  of  Congress  were  passed,  confirming  to  certain  set- 
tlers at  Green  Bay  their  claims  for  land  as  settlers  under  certain  con- 
ditions.—(See  acts  11th  May,  1820,  ch.  85;  act  21  February,  1823,  ch. 
lOj  &o.) 
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By  the  third  section  of  the  act  of  1823,  (3  Stat.,  T24,)  it  is  provided 
'^  That  patents  shall  and  thej  are  hereby  directed  to  be  issued,  in  the 
mode  pointed  oat  by  law  in  other  cases,  by  persons  whose  claims  to 
lands,  town  or  village  lots,  ha/e  been  regularly  filed  with  the  com- 
missioners appointed  by  an  act  entitled  'An  act  to  revise  the  powers 
of  the  commissioners  for  ascertaining  and  deciding  on  claims  to  land 
in  the  district  of  Detroit,  and  settling  the  claims  to  land  at  Green  Bay 
and  Prairie  du  Ohien,  in  the  Territory  of  Michigan,'  passed  on  the 
11th  of  May,  1820,  and  whose  claims  are  contained  in  the  report  trans- 
mitted to  the  Secretary  of  the  Treasury,  and  which  have  been  reported 
favorably  on  by  said  commissioners,  and  such  persons  are  hereby  con- 
firmed in  their  claims,  agreeably  to  any  surveys  heretofore  made,  or 
the  lines  and  boundaries  established  by  the  claimants  respectively: 
Provided,  That  such  confirmations  shall  only  amount  to  a  relinquish- 
ment forever  on  the  part  of  the  United  States,  and  that  not  more  than 
six  hundred  and  forty  acres  shall  be  confirmed  by  virtue  of  any  one 
claim,  nor  shall  more  be  confirmed  in  any  case  than  the  quantity 
claimed  ;  nor  shall  any  claim  extend  in  width  more  than  forty,  nor  in 
depth  more  than  eighty,  arpens ;  nor  to  land  heretofore  and  now  re- 
Hrved  by  the  United  States  for  fmbltc  purposes.*' 

Under  this  third  section  the  claim  of  James  Portier  was  entitled  to 
confirmation,  except  that  it  included  land  which  at  the  time  was  a  part 
of  the  Fort  Armstrong  reservation  at  Green  Bay,  and  all  land  '^  reserved 
for  public  purposes"  was  expressly  excepted.  Mr.  Spencer,  however. 
Secretary  of  War,  on  the  9th  of  February,  1842,  expressly  reported 
the  lot  as  ''  no  longer  necessary  for  militarv  purposes,"  and  therefore 
*'the  confirmatory  act  of  1823  was  held  to  be  fully  operative  upon  the 
grant  in  this  case  under  the  acts  of  1820  and  1823,  and  it  was  accord* 
ingly  carried  into  the  patent."  That  was  the  opinion  of  the  Secretary 
of  War,  to  which  effect  was  given  by  the  act  of  the  Commissioner  of 
the  Land  OflBoe,  under  the  supervision  of  the  Secretary  of  the  Treasury, 
and  confirmed  by  a  patent  issued  by  the  President ;  thus  deciding 
that,  atbough  there  was  an  express  exception  in  the  act  of  Congress 
of  ^'  lands  reserved  for  public  purposes,"  and  these  lands  were,  at  the 
time  of  the  original  possession  of  the  act  of  the  commissioners  and  the 
act  of  Congress,  so  reserved,  yet,  as  the  Secretary  of  War  subsequently 
declared  this  portion  of  the  land  "  no  longer  necessary  for  military 
purposes"  the  claim  was  confirmed ^nd  the  patent  issued. 

In  that  case  the  act  was  a  gratuity  by  Congress  ;  in  the  present  case 
a  grant  for  valuable  consideration.  In  that  case  there  was  an  express 
reservation  ;  in  this  none  whatever. 

II. — ^The  grant  of  the  right  of  way  by  the  first  section  of  the  act 
was  clear  and  explicit. 

1.  The  exception  in  relation  to  the  canal  lands  was  only  to  the 
grant  of  the  lands,  and  did  not  include  the  right  of  way.  The  same 
provision  in  other  grants,  as  to  the  $2  50  lands,  is  merely  to  prevent 
one  company  claiming  the  right  to  the  lands  benefitted  and  raised  in 
price  by  another  improvemeut.  The  construction  of  the  road  might 
be  wholly  prevented  if  this  were  so,  by  the  very  act  which  purports  to 
give  the  right. 
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2.  There  is  also  an  exception  as  to  lands  claimed  by  pre-emption. 
Can  it  be  doubted  that  the  right  of  way  was  given  by  the  grant 
through  such  lands  ? 

3.  The  first  section,  granting  the  right  of  way,  is  wholly  distinct 
from  the  second,  granting  the  land  ;  the  grant  of  the  right  of  way  is 
without  restriction,  limitation,  or  reserve. 

4.  If  the  right  of  way  were  not  granted,  the  whole  object  and  pur- 
pose of  the  grant  might  be  defeated.  They  were  by  the  grant  reqmred 
to  commence  the  road  at  the  termination  of  the  Illinois  and  Michigan 
canal ;  and  yet,  although  the  right  of  way  is  expressly  given,  they 
could  not,  as  is  claimed,  pass  through  the  land  owned  by  the  United 
States  on  the  borders  of  the  canal  itself.  They  are  expected  and  re- 
quired to  form  a  connexion  with  Lake  Michigan  at  Chicago,  and.  yet 
they  are  to  be  prevented  from  passing  over  the  land  of  the  United 
States  to  do  so.  Therefore,  a  grant  made  to  them  to  build  the  greatest 
road  in  the  world,  and  the  right  of  way  expressly  given,  yet  the  con- 
struction given  might  so  operate  that  they  could  not  build  the  road  at 
all  under  the  terms  of  the  grant. 

5.  By  the  act  of  Congress  of  August  4,  1852,  the  right  of  way  was 
given  to  railroads,  &c. ,  through  the  public  lands  of  the  United  States, 
with  this  proviso,  '*  that  none  of  the  foregoing  provisions  of  this  act 
shall  apply  to  or  authorize  any  rights  in  any  lands  of  the  United 
States  other  than  such  as  are  held  for  private  entry  or  sale,  and  such 
as  are  unsurveyed  and  not  held  for  public  use  by  erection  or  im- 
provement thereon . " 

Whatever  may  be  the  efiect  of  this  proviso,  the  fact  that  there  is  no 
such  proviso  in  the  act  for  aiding  this  road,  shows  that  the  legislature 
did  not  mean  to  interpose  any  such  limitation,  and  that,  without  this 
proviso,  no  such  limitation  would  exist. 

III.— The  effect  of  the  act  of  August  4,  1852 : 

See  act  of  1st  session  32d  Congress,  ch.  80,  10  Stat.,  28. 

See  Opinion  of  Judge  McLean  in  the  Bock  Island  Bridge  case,  p.  4. 

The  nrst  section  provides  for  the  right  of  way  one  hundred  feet  in 
width. 

The  second  section  for  the  materials  to  be  taken  from  the  public 
land. 

The  third  section  for  grants,  ^'all  necessary  sites  for  watering 
places,  depots,  and  workshops,"  &c. 

The  proviso  is :  ^*  That  none  of  the  foregoing  provisions  of  this  act 
shall  apply  to  or  authorize  any  rights  in  any  lands  of  the  United 
States  other  than  such  as  are  held  for  private  entry  or  sale,  and  such 
as  are  unsurveyed  and  not  held  for  public  use  by  erection  or  improve- 
ment thereon." 

1.  Were  these  lands  "held"  "for  sale?"  It  is  evident  that  the 
government  so  regarded  them,  as  they  were  a  portion  of  those  sold  in 
1839  by  Birchard  under  direction  of  the  Secretary  of  War,  and  the 
very  land  in  question  was  conveyed  to  the  railroad  company. 

2.  If,  as  Judge  McLean  contends,  the  Secretary  of  War  had  no 
power  of  selling  under  the  act  of  1819,  the  money  certainly  should  be 
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refiinded,  and  the  property  conveyed  be  regarded  as  held  by  the  rail- 
road company  under  their  grant  of  September  20,  1850. 

3.  They  were  '^  not  held  for  public  use  by  erection  or  improvements 
thereon."  They  had  been  al)andoned  for  military  purposes  before 
1839,  and  other  portions  of  the  tract  are  occupied  by  a  li^ht-house  and 
marine  hospital ;  but  the  land  now  in  question  had  not  been  occupied 
in  any  such  manner,  as  is  conclusively  shown  by  the  very  deed  in 
question. — (See  the  deed.) 

IV. — ^The  State  of  Illinois,  under  its  right  of  eminent  domain' 
authorized  the  appropriation  of  this  land  for  track  of  the  road  and  for 
depot  purposes. 

The  third  section  of  the  act  of  Illinois,  approved  February  10, 1851, 
(p.  9  of  Pamphlet,)  provides,  '^  that  the  said  corporation  shall  have 
right  of  away  upon,  and  may  appropriate  to  its  sole  use  and  control, 
for  the  purposes  contemplated  herein,  land  not  exceeding  two  hundred 
feet  in  width  through  its  entire  length ;  may  enter  upon  and  take 
possession  of  and  use  all  and  singular  any  landsy  streams  and  materials 
of  every  kind,  for  the  loccUion  of  depots  and  stopping  stages y  for  the 
purpose  of  constructing  bridges,  draws,  embankments,  excavations, 
station  grounds,  spoil  banks,  turn  outs,  engine  houses,  shops,  and 
other  buildings  necessary  for  the  construction,  completing,  altering, 
maintaining,  pursuing,  and  complete  operation  of  said  road,"  &c. 

1.  This  power  of  laying  out  roads  through  the  lands  of  the  United 
States,  and  appropriating  the  land  of  the  United  States  to  that  pur- 
pose, has  been  exercised  in  all  the  new  States  in  hundreds  of  instances 
trom  the  very  origin  of  the  government,  both  by  the  acts  of  the  legis- 
lature and  the  local  authorities  of  the  counties  and  towns,  and  the  only 
compensation  received  by  the  government  has  been  the  benefit  derived 
by  them  as  great  land  holders. 

2.  Although  the  general  government,  in  the  sale  of  their  lands, 
never  reserve  those  highways,  they  have  universally  been  regarded  as 
legal  highways;  and  no  one  can  contend,  or  ever  has  contended,  that 
because  a  grantee  of  the  government,  he  could  shut  up  such  highway. 

3.  The  two  important  powers  under  the  right  of  eminent  domain  in 
the  State  are  taxation  and  the  condemnation  of  property  for  roads  and 
other  public  uses.  They  are  somewhat  similar ;  but  the  latter,  in  re- 
lation to  the  property  of  the  United  States,  is  far  more  certain  and 
unquestionable. 

The  legislation  of  Congress  and  the  compact  with  the  States  in  re- 
lation to  taxing  the  lands  of  the  United  States,  rather  sustain  than 
impugn  the  right  of  eminent  domain  in  the  States. 

Ordinance  of  1787,  art.  4.,  1  Stat.,  52,  note. 

Act  establishing  Illinois  Territory,  2  Stat.,  516,  sec.  2  ;  act  to  form 
the  State  government  by  Illinois,  April  18,  1818,  3  Stat.,  430,  sec.  4. 

McCuUoch  vs.  Maryland,  4  Wheat.,  316,  436,  marg.  note : 

''This  principle  does  not  extend  to  a  tax  paid  by  the  real  property 
of  the  Bank  of  the  United  States,  in  common  with  the  other  real  prop- 
erty in  a  particular  State.' ' 

United  States  t».  Bevans,  3  Wheat.  Rep.,  386 — per  Marshall,  Ch.  J.: 

''  What  then  is  the  extent  of  jurisdiction  which  a  State  possesses?" 
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'^  We  answer  without  hesitation,  the  jurisdiction  of  a  State  is  oo-exten- 
si ve  with  its  territory — co-extensive  with  its  legislative  power, "    "  The 

J  lace  described  is  unquestionably  within  the  original  territory  of 
[assachusetts.     It  is  then  within  the  jurisdiction  of  MassachuBetts, 
unless  that  jurisdiction  has  been  ceded  to  the  United  States." 

Weston  et  al.  V8,  city  of  Charleston,  2  Peters,  449,  marg,  note  : 

'*  A  tax  imposed  by  law  of  any  State  of  the  United  States,  or  under 
the  authority  of  such  a  law,  on  stock  issued  for  loans  made  to  the 
United  States,  is  unconstitutional." 

'*  It  is  not  the  want  of  original  power  in  an  independent  sovereign 
State  to  prohibit  loans  to  a  foreign  government,  which  restrains  the 
State  legislature  from  direct  opposition  to  those  made  by  the  United 
States.  The  restraint  is  imposed  by  our  C!onstitution.  The  American 
people  have  conferred  the  power  of  borrowing  money  on  the  govern- 
ment ;  and,  by  making  that  government  supreme,  have  shielded  its 
action  in  the  exercise  of  that  power  from  the  action  of  the  local  gov- 
ernments. The  grant  of  the  power  and  declaration  of  supremacy,  is 
a  declaration  that  no  such  restraining  or  controlling  power  shall  be 
exercised." — (Per  Marsh.  Ch.  J.,  p.  468.) 

Osborne  vs.  United  States  Bank,  9  Wheat.,  marg.,  note: 

'^  A  State  cannot  tax  a  bank  of  the  United  States ;  and  any  attempt 
on  the  part  of  its  agents  and  officers  to  enforce  the  collection  of  such 
tax  against  the  property  oi  the  bank,  may  be  restrained  by  injunction 
from  the  circuit  court." 

Per  Marshall,  Ch.  J.,  p.  867 : 

''  It  is  true  that  the  property  of  the  contractor  may  be  taxed  as  the 
property  of  other  citizens,  and  so  may  the  local  property  of  the  bank." 

Dobbins  vs.  Commissioners  of  Erie  county,  16  Pet.,  436 : 

''  A  captain  of  the  United  States  revenue  cutter  on  the  Erie  station 
in  Pennsylvania,  was  rated  and  assessed  for  county  taxes,  as  an  officer 
of  the  United  States,  for  his  office.  Held  that  he  was  not  liable  to 
be  rated  and  assessed  for  his  office  under  the  United  States  for  county 
rates  and  taxes."     Marg.  note.     (Seethe  case.) 

Carroll  V8.  SaflFord,  How.,  441 : 

'^  Where  the  purchaser  of  land  irom  the  United  States  has  paid  for 
it,  and  received  a  final  certificate,  it  is  taxable  property  according  to 
the  statutes  of  Michigan,  although  a  patent  has  not  yet  been  issued." 
(Marg.  note.) 

Nathan  vs.  Louisiana,  8  Howard,  73 : 

''  A  tax  imposed  by  a  State  upon  all  money  or  exchange  brokers,  is 
not  void  for  repugnance  to  the  constitutional  power  of  Congress  to 
regulate  commerce." — (Marg.  note.) 

Per  McLean,  J,,  in  op.  of  court,  p.  82 : 

''The  taxing  power  of  a  State  is  one  of  its  attributes  of  sovereignty  ; 
and  where  there  has  been  no  compact  with  the  federal  government,  or 
cession  of  jurisdiction  for  the  purposes  specified  in  the  constitution,  this 
power  reaches  all  the  property  and  business  within  the  State  which  are 
not  properly  denominated  the  means  of  the  general  government,  and 
as  laid  down  by  this  court,  it  may  be  exercised  at  the  discretion  of  the 
State."  *  *  *  ''But  State  power  does  not  rest  on  a  basis  so  unde- 
finable.    Whatever  exists  within  its  territorial  limits  in  the  form  of 
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property,  real  or  pm*8onal,  with  the  exceptions  stated,  is  sahject  to  its 
laws  ;  and  also  the  numberless  enterprises  in  which  its  citizens  may  be 
eagaged.  These  are  subjects  of  State  legislation  and  State  taxation, 
and  there  is  no  federal  power  under  the  Constitution  which  can  impair 
the  exercise  of  that  soyereignty." 

Mills  et  al.  w.  St.  Clair  county  et  al.,  8  How.  669. — Per  Catron,  J., 
op.  of  ct.  586 : 

''  To  the  width  of  needful  roads  and  ferry  landings  property  can 
ondoabtedly  be  taken  for  the  purposes  of  such  easements,  and  neces- 
sarily the  State  authorities  must  decide  (as  a  general  rule)  how  much 
land  the  public  convenience  requires." 

Philadelphia  and  Wilmington  B.  B.  Co.  V8.  Maryland,  10How,,377, 
marg.  note :)  ^ 

''This  court  holds,  as  it  has  on  several  other  occasions  held,  that 
the  taxing  power  of  a  State  should  never  be  presumed  to  be  relin- 
quished, unless  the  intention  is  declared  in  clear  and  untimbiguous 
terms."— (See  per  Taney,  Ch.  J.,  p.  393.) 

Briscoe  vs.  The  Bk.  of  the  Commonwealth  of  Ky.,  11  Peters,  268^ 
marg.  note : 

'I  A  uniform  course  of  action,  involving  the  right  to  the  exercise  of 
an  important  power  by  the  State  government  for  half  a  century,  and 
this  almost  without  question,  is  no  unsatisfactory  evidence  that  the 
power  is  rightftiUy  exercised." — (McLean,  J.,  op.  of  ct.,  318.) 

City  of  New  York  vs,  Miln,  11  Peters,  103,  marg.  note: 

'^  A  State  has  the  same  undeniable  and  unlimited  jurisdiction  over 
til  persons  and  things  within  its  territorial  limits  as  any  foreign  na- 
tion, when  that  jurisdiction  is  not  surrendered  or  restrained  by  the 
Constitution  of  the  United  States." 

Barbour,  J.,  op.  of  court,  p.  139  : 

"  We  choose  rather  to  plant  ourselves  on  what  we  consider  impreg- 
nable positions.  They  are  these :  That  a  State  has  the  same  undeni- 
able and  unlimited  jurisdiction  on  all  persons  and  things  within  its 
territorial  limits  as  any  foreign  nation,  when  that  jurisdiction  is  not 
sorrendered  or  restrained  by  the  Constitution  of  the  United  States. 

"  That  by  virtue  of  this,  it  is  not  only  the  right,  but  the  bounden 
and  solemn  duty  of  a  State  to  advance  the  safety,  happiness  and  pros- 
perity of  its  people,  and  to  provide  for  its  general  welfare  by  any  and 
erery  act  of  legislation  which  it  may  deem  to  be  conducive  to  these 
ends,  when  the  power  over  the  particular  subject,  or  the  manner  of 
its  exercise,  is  not  surrendered  or  restrained  in  the  manner  just  stated. 
That  all  those  powers  which  relate  to  merely  municipal  legislation,  or 
what  may  perhaps  more  properly  be  called  interned  police,  are  not  thus 
surrendered  or  restrained  ;  and  that  consequently,  in  relation  to  those, 
the  authority  of  a  State  is  complete,  unqualified  and  exclusive." — 
(See  opinion.) 

The  West  River  Bridge  Co.  vs.  Ditt  et  al.,  6  Howard  632.— Per 
Daniel,  J.,  op.  of  ct.,  p.  632 : 

^'This  power,  denominated  the  eminent  domain  of  the  State,  is,  as 
its  name  imports,  paramount  to  all  private  rights  vested  under  the 
gOTernment ;  and  these  last  are,  by  necessary  implication,  held  in  sub- 
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ordination  to  this  power,  and  must  yield  in  every  instance  to  its  proper 
exercise.  • 

'*  The  Constitution  of  the  United  States,  although  adopted  by  the 
sovereign  States  of  this  Union,  and  proclaimed  in  its  own  language  to 
be  the  supreme  law  for  their  government,  can  by  no  rational  interpre- 
tation be  brought  to  conflict  with  this  attribute  in  the  States.  There 
is  no  express  delegation  ot  it  hy  the  Constitution,  and  it  would  imply 
an  incredible  fatuity  in  the  States  to  ascribe  to  them  the  intention  to 
relinquish  the  power  of  self-government  and  self-preservation." 

United  States  vs.  Chicago,  7  How.  185,  (see  the  case.)— Per  Wood- 
bury, J.,  op.  of  ct.,  p.  194: 

'*  It  is  not  questioned  that  land  within  a  State  purchased  by  the 
United  States  as  a  new  proprietor,  and  not  reserved  or  ^propriated  to 
any  special  purpose,  may  be  liable  to  condemnation  for  streets  or  high- 
ways, like  tne  land  of  other  proprietors,  under  the  rights  of  eminent 
domain. "-^(See  precise  points  decided.) 

Commonwealth  vs.  Torey,  sup.  ct.  of  Penn.,  Sept.  1818 ;  1  Journal  of 
Jurisprudence ;  1  Wharton's  Dig.,  279,  280,  6th  ed. : 

''The  juris  iction  over  lands  purchased  by  the  United  States  lying 
within  the  limits  of  a  State  remains  in  the  State,  unless  the  consent 
of  the  State  be  given  according  to  the  8th  sec.  of  art.  1  of  the  Consti- 
tution. 

'*  Therefore,  where  land  had  been  conveyed  to  the  United  States  by 
the  late  proprietary  of  Penn.,  without  any  cession  by  the  legislature, 
was  sold  by  order  of  the  President  at  public  auction  within  the  State, 
by  a  person  not  licensed  by  the  governor,  according  to  the  law  of  the 
State,  the  proceeding  was  held  to  be  illegal,  and  the  auctioneer  liable 
to  the  penalty  imposed  by  the  act." 

In  the  following  cases  the  Supreme  Court  was  equally  divided,  and 
the  judgment  below  was  affirmed  : 
The  United  States  vs.  The  Inhabitants  of  Portland. — Circuit  Court 

Maine  district.  May  term,  1846  ;  Supreme  Court  of  the  United 

States,  December  term,  1845. — No.  123. 

Extracts  from  statement  of  facts  agreed. 

'^  The  moneys  in  the  schedule  specified  were  paid  by  the  United 
States  for  taxes  assessed  by  the  city  of  Portland.upon  the  land^  wharf, 
and  building,  owned  by  the  United  States,  situated  in  the  city  of  Port- 
land. The  building  upon  said  land  and  wharf  was  erected  by  the 
United  States  for  a  custom-house  within  and  for  the  collection  district 
of  Portland  and  Falmouth,  and  has  always  been  occupied  and  used 
for  that  purpose  and  no  other. 

'*  The  tax  for  1842  w€w  paid  by  the  collector  of  said  district  of 
Portland  and  Falmouth,  under  protest,  by  direction  of  the  Treasury 
Department.  A  copy  of  said  protest  is  annexed,  marked  C.  The 
residue  of  said  taxes  was  paid  without  protest  or  objection  to  the 
assessment  or  payment  of  the  same ;  but  none  of  said  taxes  were  paid 
until  after  warrants  for  the  collection  thereof  had  been  committed  to 
the  collector,  as  before  stated  ;  and  no  assent  was  given  to  such  assess^ 
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ment,  other  than  auch  aa  might  be  inferred  from  the  fact  of  payment, 
under  the  circumstances  before  stated. 

^'The  land  on  which  said  bnilding  stands,  and  the  wharf  connected 
therewith,  are  within  the  legislative  jurisdiction  of  the  State  of  Maine, 
and  have  always  been  so,  not  having  been  purchased  by  the  United 
States  with  the  consent  of  the  legislature  of  the  State  within  which 
the  same  are  situated. 

'*  This  cause  came  up  for  hearing  upon  a  statement  of  facts  agreed 
by  the  parties,  whereupon  the  following  questions  occurred : 

^'  Ist.  Whether  the  custom-house  building,  land,  and  wharf,  owned 
and  occupied  by  the  United  States  in  the  manner  specified  in  said 
statement,  were  legally  liable  to  taxation  ? 

"2d.  Whether  if  said  custom-house  building,  land,  and  wharf, 
were  not  then  liable,  the  plaintiffs  are  entitled  to  recover  in  this  action 
from  the  defendants  the  whole  amount  of  moneys  paid  by  the  plaintiffs 
as  taxes,  as  appears  by  schedule  A,  annexed  to  said  statement? 

"  3d.  Whether  the  plaintiffs  are  entitled  to  recover  in  this  action 
from  the  defendants  any  portion,  and  what  portion  of  the  moneys  by 
the  plaintiffs  paid  as  taxes  as  aforesaid  ? 

**  4th.  Whether  if  said  property  was  not  liable  to  taxation,  and 
the  plaintiffs  could  otherwise  have  a  right  to  recover  back  the  moneys 
80  paid,  any  part  of  said  claim  is  barred  by  the  operation  of  the 
statutes  of  the  State  of  Maine  for  the  limitation  of  personal  actions  ? 

"  Judges  divided  in  opinion,  and,  on  motion  of  United  States  district 
attorney,  division  ordered  to  be  certified." 


Isaac  Boach,  treasurer  of  the ' 
Mint  of  the  United  States  of 
America,  plaintiff  in  error, 
vs. 

The  County  op  Philadslphu. 


Appeal  from  judgment  of  Supreme 
Court  of  Pennsylvania  that  the 
mint  can  be  taxed. 


Extract  from  special  verdict. 

''  These  taxes  have  been  assessed  upon  a  certain  marble  building 
and  lot  of  ground  upon  which  the  same  is  erected,  situate  in  Chestnut 
street,  between  13tn  and  Broad  streets,  in  the  city  of  Philadelphia, 
being  160  feet  on  Chestnut  street,  and  extending  250  feet  on  Juniper 
street  to  Olive  street.  The  house  and  lot  aforesaid  is  the  property  of 
the  United  States  of  Americp,  and  the  same  has  been  erecteii  and  used 
by  the  United  States  from  the  time  of  its  completion,  under  the  Con- 
stitution and  laws  of  the  United  States,  as  a  mint  for  coining  money, 
regulating  the  value  thereof,  and  of  foreign  coin,  and  for  fixing  the 
standards  of  weights  and  measures,  and  is  now  used  for  that  purpose. 
And  the  question  is,  whether  the  estate  belonging  as  aforesaid  is  sub- 
ject to  the  assessment  and  payment  of  taxes  as  aforesaid  ? 

"$930  awarded  by  jury— $12  costs." 

J.  Bonaparte  vs.  Camden  and  Amboy  Railroad  Company,  1  BaM- 
win  Rep.,  226.— Per  Baldwin,  J.,  p.  226  : 

"  It  is  not  intended  to  lay  down  the  broad  proposition  that  it  is 
indispensable  that  the  law  should  contain  a  provision  for  compensa- 
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tion,  or  prescribe  the  mode  of  making  it.  Though  the  law  be  silent 
on  this  subject,  jet,  if  compensation  is  actually  made  in  any  way^  or, 
if  the  legislature  should,  by  a  subsequent  law,  direct  it  to  be  done, 
the  law  would  be  valid." 

Harris  vs.  Thompson,  9  Barb.  Sup.  Ct.  Rep.,  360: 

'^  It  belongs  to  the  sovereign  power  to  determine  the  necessity  and 
expediency  of  appropriating  private  property  to  public  purposes,  and 
the  courts  have  no  power  to  review  the  determination." 

The  United  States  vs.  Bock  Island  Bridge  Company  et  oil.,  by  Judge 
McLean. 

V.  The  three  preceding  grounds  for  relief  are  not  only  in  them- 
selves severally  independent  and  sufficient,  but  greatly  strengthen 
the  construction  claimed  for  the  grant  of  the  20th  September,  1850. 

1st.  They  show,  that  Arom  the  nature  of  the  subject  matter^  the 
acts  of  Congress,  the  decisions  of  the  courts,  and  the  practice  of  the 
government,  the  manifest  intention,  as  well  as  the  express  language 
of  Congress  in  the  grant,  included  the  property  in  question. 

2d.  That  the  only  limitation  or  restriction  that  can  be  presumed, 
is  in  relation  to  property  required  and  used  by  the  United  States  under 
the  powers  pertaining  to  the  government  of  the  United  States  under 
the  Constitution,  such  as  the  mint,  forts  and  arsenals,  custom- 
houses, &c. 

Objections  of  the  Solicitor  for  the  United  States,  viz : 

^^  1st.  There  is  no  evidence  that  the  land  in  question  is  on  the  line 
or  terminus  of  the  road,  as  surveyed  under  the  authority  of  Illinois^ 
in  pursuance  of  the  act  of  20th  September,  1850." 

Ans.  This  appears  from  the  map  furnished  by  the  General  Land 
Office  giving  a  copy  of  the  survey  and  location  of  the  railroad,  as 
filed  in  that  office^  which  shows  distinctly  that  the  land  in  question 
is  on  the  line  and  at  the  terminus  of  the  railroad.  It  is,  also,  recog- 
nised and  acknowledged  to  be  so  in  the  correspondence  with  the  See* 
retaries  of  War  and  of  the  Interior  in  their  letters. 

2d.  The  objection  that  the  petitioner  is  estopped  from  denying  the 
validity  of  the  title  acquired  from  the  United  States  is  untenable. 

The  question  simply  is,  whether  the  grantee  is  estopped  from  dis- 

futing  the  title  of  his  grantor.  No  sudi  doctrine  has  ever  been  held. 
f  the  grantor  could  never  show  fraud  or  .want  of  consideration  in  the 
Srantee,  he  could  not  even  bring  a  suit  on  the  covenants  of  title  in  his 
eed  against  the  party  making  the  covenants. 

If  the  grantee,  accepting  a  deed  and  taking  possession  under  it,  is 
estopped  from  disputing  the  validity  of  the  title  of  the  grantor,  as  be* 
tween  the  grantor  and  himself,  volumes  of  decided  cases  and  elemen- 
tary treatises  as  to  the  covenant  in  deeds,  fraud,  want  of  consideration, 
&c.,  are  wholly  useless,  and  have  been  entirely  wrong. 

The  cases  cited  from  the  New  Fork  reports  sustain  no  such  doctrine. 
The  principle  of  those  cases  is  different,  and  even  that  principle  is  not 
the  law. — (Blight's  lessee  et  al.  vs.  Rochester,  T  Wheat,  535.) 

3d.  '^  But  for  the  purposes  of  this  case,  it  is  immaterial  whether  the 
title  was  good  or  not.  The  government  had  the  possession,  with  claim 
of  title,  and  the  claimants  got  this,  and  the  advantage  of  it  to  them 
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was  worth,  as  evinoed  by  the  best  evidenoe— their  own  act  and  pre^nt 
admiision-aU  the  money  they  paid."  ^ 

This  argument  is  manifestly  unsound.  It  is  this :  That^  assuming 
a  party  to  be  in  possession  of  property  without  any  legal  title  what- 
ever, or  any  right  to  the  possession,  such  party  may,  by  deed,  sell  and 
convey  the  property ;  and  if,  on  trial,  it  appears  that  he  had  no  title, 
instead  of  returning  the  purchase  money,  he  may  claim  to  be  compen- 
sated for  having  deliverea  up  the  possession,  to  which  he  had  no  right, 
to  the  owner  of  the  property,  who  was  before  entitled  to  it ;  and,  be- 
cause the  withholding  by  the  wrong  doer  from  the  rightful  owner  of 
property  the  possession  to  which  such  owner  was  entitled  would  be  of 
greater  damage  than  the  value  of  the  property,  therefore  the  real 
owner  of  the  property  is  bound  to  pay  to  the  wrong  doer  the  full 
amount  of  the  purchase  money. 

If  the  title  to  the  property  in  question  was  not  vested  in  the  Illinois 
Central  Bailroad  Company  according  to  law,  of  course  they  have  no 
case ;  but  if  it  was  so  vested,  and  was  their  property,  it  of  course  fol- 
lows that  if  the  possession  was  wroagfvllLy  withheld,  and  is  transferred 
to  the  company  by  the  party  holding  it  wrongfully,  he  is  surely  entitled 
to  no  compensation  for  so  doing. 

The  fact  that  the  government  of  the  United  States  is  a  party  cannot 
certainly  make  such  a  principle  as  this  either  law  or  justice,  which  no 
one,  as  between  individuals,  ever  supposed  to  be  either. 

It  is  objected  that  the  case  of  Wilcox  v%.  Jackson  (13  Pet.,  513) 
conflicts  with  the  construction  claimed  in  this  case,  and  that  the  court 
said :  ^'  But  we  go  further,  and  say,  that  whensoever  a  tract  of  land 
shall  have  once  been  legally  appropriated  to  any  purpose,  from  that 
moment  the  land  thus  appropriated  becomes  severed  from  the  mass  of 
pablic  lands,  and  that  no  subsequent  law,  or  proclamation,  or  sale 
shall  be  construed  to  embrace  it  or  operate  upon  it,  although  no  reser- 
vation were  made  of  it. ' ' 

The  question  arising  and  decided  in  the  case  of  Wilcox  v%,  Jackson 
is  entirely  different  from  that  in  this  case.  Beaubien,  the  grantor  of 
McConnell,  the  real  party  in  that  case,  claimed  to  hold  the  property 
under  the  pre-emption  laws  of  the  United  States,  in  which  is  the  fol- 
lowing provision  :  '^  That  no  entry  or  sale  of  any  land  shall  be  made 
nnder  the  provisions  of  the  act  which  shall  have  been  reserved  for  the 
use  of  the  United  States  or  either  of  the  several  States,  or  which  is 
reserved  from  sale  by  act  of  Congress  or  by  order  of  the  President,  or 
which  may  have  been  appropriate  for  any  purpose  whatsoever. ' '  This 
iBqnoted  and  made  the  ground  of  decision  of  the  case. — (13  Pet.,  511.) 
That  case  clearly  came  within  the  provisions  of  the  pre-emption  laws. 
It  forther  appears,  from  the  opinion  of  the  court,  (13  Pet.,  509,)  that 
"  it  was  again  occupied  by  the  troops  of  the  government  in  June, 
1832,  under  command  of  an  officer  of  the  army  of  the  United  States. 
It  has  been  occupied  by  the  troops,  and  was  generally  known  at  Chi- 
cago to  be  so  occupied  from  that  time  up  to  the  commencement  of  the 
suit,  and  was  at  the  time  of  the  trial  still  used  for  that  purpose." 

Both  the  law  and  the/octo  in  these  two  cases  are,  therefore,  entirely 
different.  If,  however,  the  utmost  force  and  effect  were  to  be  given  to 
this  o6iW  dictwoi  of  the  judge,  no  one  can  understand  the  court  to  say 
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that  Congress  cannot  by  law  grant  this  or  any  other  property ;  and 
that  when  any  such  law  has  been  passed  by  Congress,  the  old  and 
long  settled  principles  of  the  constraction  of  statutes  are  not  to  be 
applied  to  ascertain  the  meaning  of  the  law. 

Judge  McLean,  in  the  Bock  Island  bridge  case,  did  not  give  any 
such  construction  to  thi^  decision. 

6.  The  Solicitor  also  relies  upon  the  case  of  the  United  States  vs. 
Chicago,  (7  How.,  193.) 

There  was  no  point  decided  in  that  case  in  the  least  degree  conflict- 
ing with  the  claim  now  made  by  the  petitioners.  The  matters  decided 
were  expressly  limited  to  the  then  questions  upon  which  the  court  were 
dirided.  After  discussing  the  question  of  the  authority  to  seize  and 
condemn  land  of  the  United  States,  he  says  :  ^'  But  the  correctness  of 
this  proposition  being  open  to  some  debate^  is  not  further  explained, 
nor  is  it  decided  here,  because  not  necessary  to  the  disposition  of  the 
case." 

The  principal  ground  of  the  decision  was,  that  the  power  to  lay  out 
roads  in  Fort  Dearborn  did  not  exist,  because  it  was  expressly  excluded 
from  the  charter  by  the  act  of  the  legislature  incorporating  that  city, 
there  being  a  provision  expressly  <'  excepting  the  southwest  fractional 
quarter  of  section  ten,  occupied  as  a  military  post,  mntil  the  same  shall 
become  private  property,"  &c. 

It  is,  however,  expressly  stated  by  Judge  Woodbury,  (7  How.,  194:) 
'^  It  is  not  questioned  that  land  within  a  State  purchased  by  the  United 
States  as  a  mere  proprietor,  and  not  reserved  or  appropriated  to  any 
special  purpose,  may  oe  liable  to  condemnation  for  streets  or  highways, 
like  the  land  of  other  proprietors  under  the  right  of  eminent  domain/ ' 

The  Solicitor  objects,  in  relation  to  the  point  as  to  the  appropriation 
of  this  property  by  the  legislature,  that  no  compensation  was  made  to 
the  United  States. 

1.  The  provision  in  the  amendment  to  the  Constitution,  that  ^'pri- 
vate property  shall  not  be  taken  for  public  use  without  just  compensa- 
tion," certainly  was  never  designed  to  have  application  to  the  case  of 
the  United  States,  in  the  few  ce^es  which  might  arise  in  which  a  road 
might  be  made  under  the  authority  of  a  State  through  lands  of  the 
United  States. 

2.  If  it  is  claimed  that  the  principle  of  this  article  of  the  Constitu- 
tion should  be  applied  to  the  United  States,  not  an  instance  has  been 
or  can  be  cited  where  any  such  compensation  has  been  made.  On  the 
contrary,  from  the  origin  of  the  government  to  the  present  time,  in  all 
the  new  States,  the  land  of  the  United  States  has  been  appropriated 
to  roads.  In  all  those  States  roads  have  been  laid  out  over  many 
hundreds,  many  thousands  of  tracts — no  compensation  was  ever  made. 
There  was  no  distinction  as  to  good  or  bad,  cheap  or  dear  lands. 

3.  The  government  of  the  United  States,  not  only  by  their  silent 
acquiescence  in  the  exercise  of  this  right,  and  abstaining  from  all 
claim  of  compensation,  but  by  express  legislation,  has  encouraged 
and  sanctioned  this  right.  They  provided,  on  the  admission  of  the 
new  States  into  the  Union,  for  the  appropriation  of  two  per  cent,  of 
the  proceeds  of  the  sales  of  the  public  lands  in  each  for  the  building 
of  roads  within  the  State,  under  the  direction  and  authority  of  the 
State,  and  that  two  per  cent,  fund  has  been  so  applied.     This  further 
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shows  that  Oongresfl  considered  not  only  that  they  had  an  ample  com- 
pensation in  the  improvement  of  theirland  for  the  small  amount  taken, 
but  that  this  two  per  cent,  should  be  an  additional  compensation. 
Every  one  knows,  that  as  the  United  States  were  subjected  to  no  taxes 
in  the  8t<ate  for  the  building  of  roads,  and  were  expressly  exempted  by 
compact,  that  the  benefit  to  the  United  States,  as  a  great  landholder, 
by  bnildiing  the  roads  would  be  twenty  fold — a  hundred  fold — for  any 
damage  from  the  taking  the  land. 

As  the  State  cannot  assess  the  benefits,  and  oblige  the  United  States 
to  pay  in  that  form  for  the  advantage  of  laying  out  roads,  as  in  the 
case  of  individuals,  there  is  reason  why  they  should  not  be  allowed 
compensation. 

It  may  be  safely  said,  that  of  the  roads  of  any  considerable  length 
laid  oat  in  the  new  States  for  more  than  sixty  years  past,  if  not  every 
one,  certainly  ninety-nine  out  of  every  hundred  were  laid  out  and 
opened  over  lands  of  the  United  States,  under  the  authority  of  the 
State.  It  does  not  follow  that  the  government  would  in  every  case 
gain  by  the  la)  ing  out  of  the  ro»'vd,  but,  on  the  whole  they  were  most 
amply  compensated,  and  it  is  rather  late  in  the  day  to  adopt  any  new 
or  more  narrow  or  restricted  mode  of  ascertaining  that  compensation. 

4.  The  decision  of  Judge  McLean  on  this  question  is  precisely  in 
point.  This  very  point  was  distinctly  made  and  argued  by  the  Attor- 
ney Greneral  in  the  Bock  Island  Bridge  case.  The  following  is  an  ex- 
tract from  his  supplemental  brief: 

Page  12:  ''The  power  of  eminent  domain  does  not  authorize  the 
State  to  take  the  property  of  a  superior  power,  held  for  constitutional 
and  authorized  purposes.  Military  sites  are  necessary  for  the  uses  of 
the  government,  whose  laws  when  made  in  pursuance  of  the  Consti- 
tution, are  supreme,  and  such  sites  are^  therefore,  not  liable  to  any 
interference  of  the  State  government." 

''2.  The  State  can  take  private  property  only  for  State  uses,  and 
upon  making  just  com penstion.  Illinois  has  not  taken  the  property 
in  question  for  public  or  State  purposes,  or  for  any  purpose  whatever  ; 
Dor  has  she  made^  nor  does  she  propose  to  make,  any  compensation 
for  the  property  in  question  ;"  &c.,  &c.,  &c. 

6.  The  objections  stated  in  relation  to  the  act  of  20th  Sept.  1850, 
are  wholly  unfounded.  The  idea  that  when  part  of  a  section  of  land 
had  been  sold,  &c.,  that  the  State  were  either  required  or  authorized  to 
omit  to  take  the  other  and  unsold  part,  and  to  select  other  lands,  is 
wholly  unsostained  by  the  act,  and  contrary  to  the  uniform  construc- 
tion given  by  all  the  officers  of  the  United  States  in  all  similar  grants. 
The  grant  is  of  all  unsold  lands  belonging  to  the  government  in  the 
even  nnmbered  sections  within  six  miles  of  the  line  of  the  railroad,  and 
it  is  only  to  supply  the  deficiency  arising  from  the  sale  of  a  j>ar^  of  the 
land  in  the  even  numbered  sections  within  six  miles,  that  the  act  au- 
thorized a  selection  from  land  outside  of  it.  The  rq^eated  and  uniform 
decisions  of  the  Supreme  Court  of  the  United  States  are,  that  a  grant 
of  land  by  Congress  by  words,  in  presenti,  conveys  a  perfect  title  with- 
out the  necessity  of  any  patent  or  writing  of  any  kind,  and  the  act  of 
Congress^  proprio  vigare^  vests  the  title  in  the  grantee. 

JOHN  A.  ROCKWELL, 

Cf  Oounsd  for  Petitioner. 
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IK  THE  COUIT  07  CLAIMS. 

On  the  PffrrnoH  of  the  Illenoib  Central  Bailroab  Company. 

BrUf  of  the  Solicitor  of  the  United  States. 

This  is  a  claim  for  $45,000,  paid  the  United  States  for  a  conyeyance 
hy  deed  made  hy  the  Secretary  of  War,  dated  October  14,  1852,  of  a 
part  of  the  Fort  Dearborn  military  reservation,  situated  in  the  city 
of  Chicago.  It  is  contended  that  the  company  was  entitled  to  the  land  in 
virtue  of  two  previous  legislative  grants ;  one  by  act,  dated  September 
20,  1850,  (9  Stat.,  p.  466,)  entitled  ''An  act  granting  the  right  of 
way  and  making  a  grant  of  land  to  the  States  of  Illinois,  Mississippi 
and  Alabama,  in  aid  of  the  construction  of  a  railroad  from  Chicago 
to  Mobile,"  and  the  other  by  act  of  August  4,  1852,  entitled  ''  An 
act  to  grant  the  right  of  way  to  all  rail  and  plank  roads,  and 
macadamized  turnpikes,  passing  through  the  public  lands  belonging 
to  the  United  States."— (10  Stat.,  p.  28.) 

It  is  alleged  that  the  company  made  claim,  in  due  form  and  to  the 
proper  public  officer,  for  the  land  in  virtue  of  one  of  these  grants, 
but  it  was  rejected  ;  and  as  the  land  was  necessary  to  them,  and  the 
delay  attendant  on  procuring  it  from  Congress  could  not  be  submitted 
to,  they  proposed  to  purchase^  which  was  acceded  to,  and  the  deed 
given  and  accepted,  and  possession  taken. 

There  is  no  evidence  that  the  land  in  question  is  on  the  line  or  ter- 
minus of  the  road,  as  surveyed  under  the  authority  of  Illinois,  in  pur- 
suance of  the  act  of  20th  September,  1860. 

There  is  no  proof  that  any  such  claim  was  ever  heretofore  made. 
If  made,  however,  it  was  abandoned,  and  the  deed  accepted  and  pos- 
session taken  under  it,  which  estops  them  from  denying  the  validity 
of  the  title  so  acquired. — (Brown  w.  Hinman,  14  I.  R.,  292;  7  ib., 
157;  6ib.,  34;  1  Caine,  444.) 

But.  for  the  purposes  of  this  case,  it  is  immaterial  whether  the 
title  was  good  or  not.  The  government  had  the  possession  with  claim 
of  title,  and  the  claimants  got  this  ;  and  the  advantage  of  it  to  them 
was  worth — as  evinced  by  the  best  evidence,  their  own  act  and  present 
admission — all  the  money  they  paid. 

It  would  be  easy  to  show,  if  tne  question  were  open,  that  the  grant 
of  the  right  of  way  through  the  public  lands,  and  the  grant  of  alter- 
nate sections  for  the  purpose  of  constructing  railroads,  and  also  for 
sites  for  watering-places  and  depots  on  public  lands,  made  by  the  acts 
referred  to,  did  not  apply  to  those  parcels  of  ground  which  had  been 
set  apart  or  appropriated  by  proper  authority  to  the  special  use  of  any 
department  or  branch  of  public  service.  The  term  "public  lands" 
does  not  apply  to  all  land  owned  by  the  United  States.  iSo  one  would 
include  the  grounds  of  the  Capitol  or  those  about  the  President's 
mansion,  at  the  Washington  arsenal  and  navy  yard,  or  other  public 

{ grounds  and  squares  in  this  city,  in  a  provision  respecting  public 
ands  ;  and  yet  in  one  sense  they  are  pubnc  lands,  being  the  property 
of  the  government  or  the  public.     The  term  applies  only  to  lands 
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tnibject  to  sale  and  entry,  or  which  will  be  subject  to  sale  and  entry  at 
the  land  oiBKces,  and  not  to  those  tracts  or  parcels  which  have  been 
purchased  or  reserved  for  public  use,  in  connexion  with  forts,  arsenals, 
magaeines,  hospitals,  or  other  public  buildings. 

And  it  is  remarkable  that  this  principle  has  already  been  applied 
by  the  Supreme  Court  of  the  United  States  to  save  this  property  from 
other  speculators,  who,  in  like  manner,  attempted  to  grasp  it  by 
bringing  themselves  within  the  language  of  a  law  relating  to  the 

?nblic  lands.  The  case  referred  to  is  that  of  Wilcox  vs.  Jackson,  (13 
^eters,  513.)  The  land  was  entered  under  the  pre-emption  laws  by 
one  Beaubien,  an  army  Qontractor,  who  had  been  suffered  to  reside  on 
it,  and  who  had  assigned  his  claim  to  Murray  McConnell.  McConnell 
claimed  that  the  entry  was  legalized  by  the  fourth  section  of  act  of 
26th  of  June,  1334,  authorizing  the  sale  of  all  public  lands  in  that 
district,  without  any  reservation  in  the  law  which  would  embrace  and 
save  the  Fort  Dearborn  reservation.  The  Supreme  Court  say :  **  In 
the  first  place,  we  remark  that  we  do  not  consider  this  law  as  applying 
at  all  to  the  case."  '*  But  we  go  further,  and  say,  that  whensoever 
a  tract  of  land  shall  have  once  been  legally  appropriated  to  any  pur- 
pose, from  that  moment  the  land  thus  appropriated  becomes  severed 
Irom  the  mass  of  public  lands,  and  that  no  subsequent  law  or  procla- 
mation or  sale  would  be  construed  to  embrace  it  or  to  operate  upon  it, 
although  no  reservation  were  made  of  it."  The  Court  then  proceeded 
to  consider  the  results  to  which  a  contrary  doctrine  would  lead  in  the 
appropriation  of  the  fort  and  public  buildings,  which  had  cost  hun- 
dreds of  thousands,  by  a  person  who  had  paid  the  government  $94  61, 
and  concluded  by  saying  that  a  principle  which  leads  to  such  startling 
consequences  cannot  be  a  sound  one. 

In  the  case  of  the  United  States  V8.  Chicago,  (T  Howard,  193,)  the 
Court,  referring  to  the  case  of  Wilcox  va.  Jackson,  say:  *'In  that 
case,  this  Court  decided  that  this  was  a  legal  appropriation  of  that 
quarter  section  of  land  to  a  public  purpose,  and  exempted  it  from  the 
rules  as  to  the  mass  of  public  lands  and  their  usual  liabilities." 

The  Court,  in  the  language  already  quoted,  say  distinctly  that  no 
saving  (although  such  exceptions  are  very  often  inserted  out  of 
abundant  caution)  is  required  in  an  act  making  grants  of  public  land, 
to  protect  lands  previously  appropriated  from  the  operation  of  such 
acts.  Such  exceptions  are  entirely  unnecessary,  and,  therefore,  they 
proceeded  to  say  that  the  Fort  Dearborn  reservation  is  exactly  on  the 
footing  with  the  grants  to  individuals  and  to  the  State  of  Illinois, 
which  are  expressly  excepted  in  the  act  of  1834  ;  and,  therefore,  the 
proviso  of  the  act  of  August  4,  1852,  p.  28,  vol.  x,  not  noted  by  the 
claimant,  although  it  is  contained  in  one  of  the  acts  relied  on  by  him 
expressly  saving  fi^m  its  operation  any  lands  not  subject  to  private 
entry,  and  those  reserved  where  lands  are  not  surveyed,  was,  like  the 
saving  in  the  act  of  1834,  and  various  similar  provisions  in  other  acts 
relating  to  the  public  lands,  wholly  useless. 

The  claimants  betray  a  consciousness  of  this,  and  endeavor  to  present 
a  case  differing  from  McConnell's,  by  alleging  that  the  Fort  Dearborn 
r^ervation,  or  at  least  that  part  of  it  sought  by  the  railroad  company^ 
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had  been  abandoned  as  a  military  station  at  the  time  the  act  of  1850 
became  a  law. 

The  allegation  is  unsupported  by  proof.  But  if  the  fact  was  proved 
that  the  fort  was  no  longer  garrisoned,  and  had  not  been  for  several 
years,  and  the  part  sought  by  the  railroad  company  not  used  for  any 
public  purpose,  it  would  not  help  the  claim. 

The  Court  say,  in  the  language  above  quoted,  that  when  such  reser- 
vations are  once  made,  the  land  is  severed  from  the  mass  of  public 
lands,  and  is  exempt  from  the  operation  of  acts  of  the  character  of 
that  of  1850,  without  any  further  reservation.  This  land  was  reserved 
in  1824,  and  it  appears  by  the  case  in  13  Peters  to  have  been  in  the 
possession  of  the  United  States  and  their  officers  down  to  the  time  of 
the  trial  of  that  case  ;  and  it  appears  by  the  petition  here  to  have  been 
in  the  possession  of  the  officers  of  the  United  States,  and  by  the  plat 
accompanying  the  deed  from  the  Secretary  of  War  to  the  railroad 
company,  that  the  public  stable  was  situated  on  that  part  of  the  land 
here  claimed. 

It  is  not  pretended  that  there  was  ever  any  formal  reassignment  of 
this  property  to  the  land  department  by  the  War  Department ;  but  it 
is  assumed  that  mere  non-user  by  the  War  Department  of  the  property 
lor  a  military  post  for  some  years,  together  with  the  sale  by  the  Secre- 
tary of  War,  under  orders  of  the  President  of  a  part  of  the  reservation , 
under  authority  of  the  acts  of  3d  March,  1819,  (3  Stat.,  p.  520,)  26th 
May,  1824,  (4  lb.,  51,)  28th  April,  1838,  (4  lb.,  264,)  subjected  the 
part  in  question  to  appropriation  under  the  general  acts  referred  to, 
as  if  the  reservation  had  been  removed  or  had  never  existed. 

Whether  the  acts  quoted  apply  or  not,  is  immaterial  as  effects  this 

Juestion.  It  appears  by  the  opinion  of  Judge  McLean,  in  Bock  Island 
bridge  case,  (6  McLean's  Rep.,  517,)  that  doubts  have  existed  as  to 
the  operation  of  these  acts,  and  whether,  under  them,  the  War  De- 
partment, by  direction  of  the  President,  we^  authorized  to  dispose  of 
the  sites  of  such  forts  as  should  become  useless  as  forts  after  the  date 
of  the  act  of  1819  ;  and  the  judge  is  of  the  opinion  that  the  act  was 
not  prospective ;  but  he  is  equally  clear,  that  land  once  reserved  for 
any  public  use,  and  set  over  by  the  Land  Department  to  another  de- 
partment for  such  objects,  does  not  revert  to  the  Land  Department  till 
it  is  formally  turned  over,  as  was  done  in  the  case  of  Fort  Armstrong. 
(See  the  letter  of  the  Secretary  of  War  to  the  Secretary  of  the  Trea- 
sury, then  the  head  of  the  Land  Department,  dated  lllh  February, 
1848,  by  which  the  site  of  Fort  Armstrong  **  is  hereby  relinquished, 
and  placed  at  the  disposal  of  the  department  which  has  charge  of  the 
public  lands.") 

The  judge  thinks  that  lands  retroceded  in  this  way,  and  then  adver- 
tised, become  afterwards  subject  to  private  entry,  aad  then  are  subject 
to  be  condemned  and  appropriated  for  the  public  uses,  as  for  roads, 
&c.,  under  State  authority.  The  mere  ownership  of  land  by  the  gene- 
ral government  does  not  exempt  it  from  condemnation  for  such  pur- 
poses, he  decides,  but  he  distinctly  allows  that  a  reservation  unrecalled 
m  the  manner  that  at  Fort  Armstrong  had  been,  would  prevent  the 
condemnation  of  the  property  under  State  laws.  And  this  is  declared 
with  equal  distinctness  in  the  case  of  United  States  vs.  Chicago,  where 
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the  qaeetion  was,  whether  streets  could  be  opened  within  the  unsold 
reservations,  when  it  was  decided  that  the  reservations  unsold  could 
not  be  touched  under  such  authority^  because,  among  other  reasons, 
the  government  had  not  parted  with  the  title,  and  because  it  had  been 
set  apart  for  public  use,  &c. — (See  7  Howard,  p.  194.) 

This  was  in  1849.  Judge  McLean,  in  the  opinion  given  last  winter, 
in  the  Bock  Island  Bridge  case,  says,  (p.  4  of  pamphlet  ed.,)  '*  the  pos- 
session of  it  (the  Port  Dearborn  reserve)  for  public  purposes  has  never 
been  abandoned ;"  whereas  he  says  of  the  Rock  Island  reserve,  '*  the 
possession  of  it  was  abandoned,  and  the  right  of  the  government 
released  through  the  same  authority  by  which  it  was  appropriated." 

The  'Rock  Island  case  was  an  injunction  brought  by  the  United 
States  against  the  construction  of  the  bridge,  on  the  idea  that  it  was  an 
obstruction  to  the  navigation  of  the  Upper  Mississippi ;  and  the  attempt 
was  made  to  interpose  the  Fort  Armstrong  reserve  to  maintain  the 
injunction — Congress  not  having  legislated,  under  its  power,  to  regu- 
late commerce  so  as  to  authorize  the  courts  to  declare  the  bridge  a 
a  violation  of  any  statute  law  on  that  subject. 

As  already  seen,  the  Court  decided  that  the  reserve,  having  been 
abandoned,  could  not  be  made  available ;  and  the  ground  was  then 
taken,  that,  although  abandoned  as  a  military  post,  it  was  property  of 
the  United  States,  not  subject  to  be  condemned  for  railroad  purposes 
under  laws  of  Illinois.  This  is  also  overruled  by  Judge  McLean, 
because  the  reserve  was  abandoned,  and  he  declares  it  had  thereby 
become  subject  to  condemnation. 

It  was  argued  that  the  tract  here  was  subject  to  condemnation,  and 
this  opinion  of  Judge  McLean  quoted  as  authority,  although,  on  the 
face  of  the  opinion,  the  judge  expressly  distinguishes  between  the  con- 
dition of  the  Fort  Dearborn  reservation  and  that  of  Fort  Armstrong. 

Bat  if  the  land  in  question  had  ever  been  subject  to  condemnation, 
there  was  never  an  effort  made  to  have  it  condemned  by  the  railroad 
company  ;  and  no  allegation  is  made  in  the  petition  to  that  effect, 
and  no  claim  based  on  such  grounds.  All  right  of  that  kind  must  be 
based  on  the  provisions  of  the  3d  section  of  the  charter,  and  that 
authorizes  proceedings  against  any  property  for  condemnation,  only 
in  the  event  that  the  owner  will  not  voluntarily  make  terms  which  are 
accept  ed.  Here  terms  were  voluntarily  offered,  which  were  accepted. 
The  claimant's  counsel  argues  that  no  such  proceedings  are  required 
with  respect  to  property  ol'  the  United  States,  because  that  point  was 
not  made  against  the  company  in  the  bridge  case.  That  proceeding 
was  to  pull  down  a  bridge  already  constructed,  as  an  obstruction  to 
navigation.  * 

But  in  the  case  of  The  United  States  vs,  Chicago,  amorfg  other  rea- 
sons for  the  injunction  granted,  the  Court  say^  ''  nor  was  any  com- 
pensation proposed  or  made,  as  in  other  cases,  for  condemning  this 
land  and  damaging  the  buildings  thereon." — (Page  195.) 

What  is  said  in  the  petition  about  the  price  is  not  true.  No  one  of 
tha%e  to  whom  Lieutenant  Webster  referred  the  question  estimated  the 
value  at  less  than  $30,000.  Webster  himself  was  of  the  opinion  that 
it  was  worth  $90,000,  and  would  have  brought  that  sum,  and  perhaps 

Rep.  C.  C.  163 4 
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more,  at  the  time  of  the  sale,  if  the  street  were  opened  and  the  land 
offered  at  puhlic  auction. — (See  his  letters.) 

A  proviso  in  the  act  of  August  4,  1852,  (10  Stat.,  p.  28,)  is  ''that 
none  of  the  foregoing  provisions  shall  apply  to  or  authorize  any  rights 
on  any  lands  other  than  such  as  are  held  for  private  entry  and  sale, 
and  such  as  are  unsurveyed  and  not  held  for  puhlic  use  hy  erection  or 
improvements  thereon . ' ' 

This  was  not  subject  to  private  entry  and  sale. 

It  had  been  surveyed. 

It  was  held  for  public  use  by  erection  and  improvements  thereon . 

Nor  does  the  act  of  20th  September,  1850,  apply,  because,  by  its 
terms,  when  any  part  of  any  of  the  sections  designated  by  even  num- 
bers .shall  have  been  sold,  the  railroad  company  may  enter  other  sec- 
tions. Here  part  of  a  section  had  been  sold  by  the  United  States. 
Now,  whether  the  act  required  in  such  cases  the  selection  of  other  land 
in  lieu,  or  merely  gave  the  liberty  of  doing  so,  is  immaterial.  If  it 
was  a  right  to  elect,  no  doubt  they  have  elected  to  take  other  land. 
At  all  events,  there  is  no  evidence  that  they  elected  to  take  what  re- 
mained of  the  10th  section.  Besides,  the  grant  of  way  extends  only 
to  the  city,  not  into  it^  and  the  alternate  sections  extend  no  further  ; 
and,  therefore,  the  company  had  no  claim  either  by  the  grant  of  way 
or  of  sections. 

The  6th  section  of  the  act  of  20th  September,  1850,  vol.  9,  page 
466,  enacts  ''that  the  lands  hereby  granted  to  the  State  shall  be  sub- 
ject to  the  disposal  of  the  legislature  thereof  for  the  purpose  aforesaid, 
and  no  other." 

The  second  section  also  provides  that  these  lands  ''  shall  be  disposed 
of  only  as  the  work  progresses,  and  shall  be  applied  to  no  other  pur- 
pose whatever." 

The  ^rant  of  the  lands  and  rights  made  by  the  State  of  Illinois, 
under  the  act  of  10th  of  February,  1851,  was  not  in  conformity  to 
these  and  other  requirements  of  the  act  of  1850,  and  was  therefoie 
invalid. 

M.  BLAIR. 


IN  THE  COURT  OF  CLAIMS 

The  Illinois  Central  Railroad  Company  vs.  The  Unttbd  States. 

ScARBURQH,  J.,  delivered  the  opinion  of  the  Court : 

I  fiy  the  ^pt  of  Congress  approved  September  20,  A.  D.  1850, 
(9  Stat.  at^Large,  p.  466,  ch.  61,)  the  right  of  way  through  the  public 
lands  was  granted  to  the  State  of  Illinois  for  the  construction  of  a 
railroad  from  the  southern  terqiinus  of  the  Illinois  and  Michigan 
canal  to  a  point  at  or  near  the  junction  of  the  Ohio  and  Mississippi 
rivers,  witn  a  branch  of  the  same  to  Chicago,  on  Lake  Michigan, 
with  the  right  to  take  necessary  materials  of  earth,  stones,  timber, 
&c.,  for  the  construction  thereof.  That  act  also  granted  to  the  State 
of  Illinois,  for  the  purpose  of  aiding  in  making  the  railroad  and 
branches,  every  alternate  section  of  land,  designated  by  even  numbers, 
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for  six  sections  in  width  on  each  side  of  the  road  and  branches,  sahject 
to  certain  limitations  mentioned  in  the  act,  and  to  the  reservation  of 
any  and  all  lands  reserved  to  the  United  States  by  the  act  approved 
March  2,  A.  D.  1827.— (4  Stat,  at  Large,  ch.  51,  ]p.  234.) 

By  aa  act  of  the  legislature  of  Illinois,  approved  February  10, 
A.  D.  1851,  the  petitioners  were  created  a  body  politic  and  corporate, 
by  the  name  and  style  of  the  '^  Illinois  Central  Railroad  Company." 
In  pursuance  of  that  act  the  governor  of  Illinois,  by  an  indenture 
dated  the  24th  day  of  March,  A.  D.  1851,  conveyed  to  the  petitioners 
all  the  lands  granted  by  the  United  States  to  that  State  by  the  act  of 
Congress  of  September  20,  A.  D.  1850  ;  also  the  lot  of  ground 
obtained  by  the  State  of  Illinois  within  the  city  of  Cairo  for  a  depot ; 
also  the  right  of  way,  grading,  embankments,  excavations,  survey, 
work,  materials,  profiles,  plats,  and  papers  described  in  the  act  of  the 
legislature  of  Illinois,  or  in  anywise  appertaining  to  the  railroad  and 
braDches. 

By  the  act  of  August  4,  A.  D.  1852,  (10  Stat,  at  Large,  p.  28, 
ch.  80^)  Congress  granted  to  all  railroad  companies  that  were  then  or 
might  within  ten  years  thereafter  be  chartered,  the  right  of  way  over 
and  through  any  of  the  public  lands  of  the  United  States,  over  which 
any  railroad  was  or  migut  be  authorized  by  an  act  of  the  legislature 
of  the  respective  States  in  which  public  lands  may  be  situated,  and 
also  all  necessary  sites  for  watering  places,  depots,  and  workshops 
along  the  line  of  such  road,  so  far  as  the  places  convenient  for  the 
same  may  fall  upon  the  public  lands,  but  subject  to  certain  limitations 
specified  in  the  act. 

The  survey  and  location  of  the  branch  of  the  Illinois  Central  rail- 
road, terminating  at  Chicago,  passed  through  a  portion  of  section  10, 
in  township  39  north,  of  range  14  east,  of  the  third  principal  meridian, 
in  the  county  of  Cook,  in  the  State  of  Illinois. 

A  portion  of  this  section,  containing  67.5  acres,  was,  on  the  1st 
day  of  October,  A.  D.  1824,  at  the  request  of  the  Secretary  of  War, 
reserved  from  sale  for  military  purposes  by  the  Commissioner  of  the 
General  Land  Office,  who  then  colored  and  marked  it  on  the  map  as 
reserved  from  sale  for  those  purposes. — (13  Peters'  Rep.,  512  )  The 
land  so  reserved  embraced  the  military  post  called  Port  Dearborn, 
which  was  established  in  the  year  1804,  and  was  occasionally  occupied 
by  the  troops  of  the  United  States,  and  for  the  purposes  of  an  Indian 
agency,  from  that  time  till  the  year  1839.  Also,  before  the  Ist  day 
of  May,  1834,  the  United  States  built  a  light-house  thereon.  In  the 
year  1839  the  Secretary  of  War,  with  the  approbation  of  the  President, 
made  sale  of  a  portion  of  the  reservation.  By  a  survey  then  made, 
the  whole  reservation  was  found  to  contain  only  53.25  acres,  being 
123  acres  less  thaa  the  quantity  marked  upon  the  original  official 
plat— the  quantity  having  been  diminished,  it  was  supposed,  by 
abrasions  caused  by  the  action  of  the  waters  of  Lake  Michigan.  The 
part  sold  was,  before  the  sale,  divided  into  lots,  and  designated  on 
the  plat,  by  the  agent  who  made  the  sale,  as  the  *'Fort  Dearborn 
addition  to  Chicago."  The  evidence  before  us  does  not  show  what 
was  the  precise  quantity  sold,  but  the  part  withheld  from  sale 
included  the  light-house  and  the  buildings  connected  with  it,  and 
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was  separated  from  the  part  sold  by  a  boundary  plainly  laid  down 
and  marked  out  on  th^  plat.  Since  the  3d  day  of  August,  A.  D.  1848, 
the  United  States  have  built  a  marine  hospital  on  the  land  withheld 
from  sale. 

The  survey  and  location  of  the  Chicago  branch  of  the  Illinois 
railroad  passed  through  the  land  withheld  from  sale  in  1839,  and 
the  Secretary  of  War,  with  the  approbation  of  the  President,  sold  a 
portion  of  it,  including  the  line  of  the  railroad,  to  the  petitioners,  at 
the  price  of  |45,000.  This  sum  was  paid  into  the  treasury  of  the 
United  States,  and  the  Secretary  of  War  made  a  conveyance  to  the 

Setitioners  on  the  14th  day  of  October,  A.  D.  1852,  by  deed  of  that 
ate,  in  which  the  premises  sold  and  thereby  conveyed  are  particularly 
described. 

The  patents  granted  by  the  United  States  to  the  purchasers  of  the 
land  sold  in  1839,  respectively,  contain  this  recital:  **  Whereas  the 
military  site  of  Fort  Dearborn  belonging  to  the  United  States  *  * 
having  '  become  useless  for  military  purposes,'  the  Secretary  of  War," 
&c.  The  instructions  then  given  by  the  Secretary  of  War  to  the  agent 
who  made  the  sale  were,  to  "  reserve  the  light-house  and  buildings 
connected  with  it,  and  such  quantity  of  land  as  you  may  think  it 
necessary  to  retain  for  the  use  of  the  light-house." 

The  deed  from  the  Secretary  of  War  to  the  petitioners  contains  this 
recital:  "Whereas  the  military  site  of  Fort  Dearborn,  commonly 
known  as  Fort  Dearborn  reservation,  at  Chicago,  in  Cook  county, 
Illinois,  has  become  useless  for  military  purposes,  and  the  part  thereof 
hereinafter  described  not  being  used  or  necessary  for  the  site  of  a  fort, 
or  for  any  other  authorized  purpose,  has  been  sold  by  the  Secretary  of 
War,"  &c. 

The  Secretary  of  War,  in  making  the  sales,  in  1839,  professed  to 
act  in  pursuance  of  the  act  of  Congress,  entitled  ^^  An  act  authorizing 
the  sale  of  certain  military  sites,"  approved  March  3,  A.  D.  1819,  (3 
Stat,  at  L.,  p.  520,  ch.  88;)  and,  in  making  the  sale  to  the  petitioners, 
he  professed  to  act  in  pursuance  of  the  act  last  mentioned,  and  of  the 
act  entitled  ^^  An  act  in  addition  to  the  act  entitled  ^  An  act  to  provide 
for  the  sale  of  lands  conveyed  to  the  United  States  in  certain  cases,  and 
for  other  purposes,'  passed  the  twenty-sixth  day  of  May,  eighteen  hun- 
dred and  twenty-four,"  approved  April  28,  A.  D.  1828:— (4  Stat,  at 
L.,  p.  264,  ch.  41.) 

The  petitioners  claim  that,  under  the  acts  of  Congress  of  September 
20,  A.  D.  1850,  and  of  August  4,  A.  D.  1852,  they  became  entitled 
to  the  right  of  way  through  the  portion  of  section  ten  through  which 
their  road  was  surveyed  and  located,  and  to  such  portion  thereof  as 
was  necessary  for  their  depot  at  the  termination  of  the  road  in  Chicago, 
and  also  in  fee  to  such  part  of  it,  on  each  side  of  their  road,  as  had  not 
been  sold  by  the  United  States,  or  was  not,  at  the  date  of  the  grant  to 
them,  specially  appropriated  for  the  use  of  the  United  States.  They 
allege  that  their  just  rights  in  the  premises  ^ere  denied  them,  and 
that  they,  being  unable  to  contend  with  the  United  States,  or  to  sub- 
mit to  the  ruinous  delays  attendant  upon  an  application  to  Congress, 
proposed  to  make  and  did  make  the  purchase  above  mentioned. 

There  is  no  evidence  before  us  in  relation  to  what  transpired  be- 
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tween  the  Secretary  of  War  and  the  petitioners  concerning  the  sale 
made  by  him  to  them,  except  to  the  extent  already  noticed. 

The  petitioners  claim  *^that  the  whole  sum  of  |45,000,  paid  by 
them  to  the  United  States,  should  be  repaid  to  them,  with  the  interest 
thereon." 

The  petitioners,  as  we  un'^erstand  them,  insist  upon  these  two  pro- 
positionfl :  (1)  That  the  land  conveyed  to  them  by  the  Secretary  of 
War,  at  the  time  of  the  passage  of  the  act  of  Congress  of  September 
20,  A.  D.  1850,  constituted  a  part  of  the  ptiblic  kinds  of  the  United 
States,  and  was  embraced  by  that  act ;  and  (2)  that  if  the  land  so  con- 
veyed did  not  at  that  time  constitute  a  part  of  the  public  lands  of  the 
United  States,  still  **  the  State  of  Illinois,  under  its  right  of  eminent 
domiain,  authorized  the  appropriation  of  this  land  for  the  track  of  this 
road,  and  for  depot  purposes,"  by  the  3d  section  of  the  act  of  the 
legifilatare  of  that  State,  approved  February  10,  A.  D.  1851.  We 
will  consider  these  two  propositions  in  their  order. 

(1.)  The  words  "public  lands,"  when  used  in  an  act  of  Congress, 
may,  with  propriety,  be  regarded  as  technical  in  their  character. 
When  so  used,  they  apply  only  to  the  unappropriated  lands  of  the 
United  States.  Hence,  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Wilcox  vs.  Jackson,  (13  Peters'  R.,  498,  613,)  lay  it  down  as 
a  general  proposition,  that  whensoever  a  tract  of  land  shall  have  been 
once  legally  appropriated  to  any  purpose,  from  that  moment  the  land 
thus  appropriated  becomes  severed  from  the  mass  of  public  lands ; 
and  that  no  subsequent  law,  or  proclamation,  or  sale,  will  be  con- 
strued to  embrace  it,  or  to  operate  upon  it,  although  no  other  reserva- 
tion were  made  of  it.  When  so  appropriated,  therefore,  although  it 
is  the  land  of  the  United  States,  it  is  not  a  part  of  ^'  the  public  lands" 
of  the  United  States. 

In  the  case  of  Wilcox  vs.  Jackson,  the  validity  of  the  Fort  Dearborn 
reservation  was  the  very  matter  involved  in  controversy.  The  Supreme 
Court  held  that  an  appropriation  of  land  by  the  government  is  nothing 
more  or  less  than  setting  it  apart  for  some  particular  use ;  and  that, 
in  the  case  before  them,  the  land  had  been  appropriated  by  lawful 
authority  for  three  several  purposes :  1st,  for  a  military  post ;  2d,  for 
an  Indian  agency ;  and  3d,  for  the  erection  of  a  light-house. 

The  appropriation  for  the  first  two  purposes  was  made  by  the  Presi- 
dent under  the  authority  of  acts  of  Congress,  and  for  the  last,  directly 
by  an  act  of  Congress.— (10  Peters'  R.,  512.)  But  the  Court  con- 
sidered that,  where  the  designation  of  the  place  is  left  by  statute  to 
the  discretion  of  the  President,  and  he  makes  the  designation,  it  is 
precisely  the  same  thing  as  if  it  had  been  made  in  the  statute  itself; 
and,  therefore,  that  each  appropriation  was  of  the  same  character. 
The  Court  also  held  that  the  precise  limits  of  the  appropriation  were 
ascertained  and  determined  by  the  Commissioner  of  the  General  Land 
Office  in  the  reservation  made  by  him  in  1824. 

The  case  of  Wilcox  vs.  Jackson  was  commenced  in  February,  A.  D. 
1836.  We  consider,  then,  that  we  have  the  authority  of  the  Supreme 
Court  for  saying  that  at  that  time  the  land  in  question  in  this  case 
did  not  constitute  a  part  of  "  the  public  lands"  of  the  United  States. 

The  case  of  Wilcox  vs.  Jackson,  however,  not  only  arose,  but  was 
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finally  decided  before  the  sales  made  by  the  Secretary  of  War,  in  1839* 
But  the  case  of  United  States  V8,  Chicago,  (7  How.  R.,  185,)  in  which 
the  character  of  the  title  of  the  United  States  to  the  Fort  Dearborn 
rr  ervation  was  also  involved,  was  commenced  in  April,  A.  D.  1845. 
That  was  an  application  by  the  United  States  for  an  injunction  to  re- 
strain the  city  of  Chicago  from  opening  streets  through  the  land  which 
was  withheld  from  sale  by  the  Secretary  of  War  in  the  year  1839.  The 
action  of  the  Secretary  of  War,  as  well  in  regard  to  the  sales  then  made 
as  to  the  land  withheld  from  sale,  was  stated  in  the  bill  and  commented 
upon  by  the  Court.  The  Court,  in  considering  the  extent  and  character 
ot  the  rights  of  the  United  States  in  the  place  where  the  new  streets 
were  proposed  to  be  opened,  expressly  held,  (1)  that  the  place  was 
where  the  title  of  the  government  had  never  been  parted  with  after 
the  original  cession ;  and  (2)  that  it  was  where  the  land  had  been  appro- 
priated and  legally  set  apart  for  a  special  public  vse. — (7  How.  K.,  194.) 

It  is  plain,  therefore,  that,  according  to  the  decision  in  the  case  of 
The  United  States  vs  Chicago,  the  land  in  question  in  this  case  con- 
tinued appropriated  to  a  special  public  u^e  up  to  the  month  of  April, 
A.  D.  1845,  and  for  that  reason  was  not  at  that  time  a  part  of  the 
'*  public  lands"  of  the  United  States. 

The  only  circumstances  which  have  since  occurred  are,  (1)  that 
the  United  States  have  built  a  marine  hospital  on  the  land  withheld 
from  sale  in  1839,  and  (2)  a  portion  of  it  has  been  sold  by  the  Secre- 
tary of  War  to  the  petitioners.  If  we  give  to  the  firs-,  circumstance 
the  effect  given  by  the  Supreme  Court  to  the  building  of  a  light-house 
upon  the  same  premises,  we  n)ust  regard  it  as  but  an  appropriation 
thereof  by  Congress  to  another  public  use.  Such,  it  seems  to  us,  is 
its  proper  legal  efiect.  And  it  would  be  difficult,  we  think,  to  de- 
duce from  the  second  circumstance  the  conclusion  that  those  premises 
had  previously  become,  or  were  thereby  made,  a  part  of  the  '*  public 
lands,"  for  the  Secretary  of*  War  is  not  authorized  bylaw  to  sell 
**  public  lands." 

The  petitioners,  however,  insist  that  before  the  passage  of  the  act 
of  Congress  of  September  20,  A.  D.  1850,  the  land  in  question  was 
useless  for  any  autnorized  purpose,  and  so  continued  till  the  sale  and 
conveyance  thereof  to  them.  But  the  only  evidence  before  us  tending 
in  any  degree  to  show  these  facts  is,  (1)  the  mere  circumstance  of 
the  sale  to  the  petitioners,  and  (2)  the  recital  in  the  deed  by  which 
the  conveyance  was  made  to  them. 

In  regard  to  this  evidence  we  remark,  that  the  conveyance  to  the 
petitioners  was  made  after  the  passage  of  both  the  acts  of  Congress 
under  which  they  claim,  and,  therefore,  that  proof  that  the  land  con- 
veyed to  them  was  useless  for  any  authorized  purpose  at  the  time  of 
the  conveyance  would  not  necessarily  show  that  it  was  so  before  the 
passage  of  either  the  one  or  the  other  of  those  acts.  How  or  when  it 
became  useless  for  any  authorized  purpose,  or  whether  it  had  never 
been  used  or  necessary  for  any  such  purpose,  the  evidence  does  not 
enable  us  to  determine. 

But  this  is  not  the  onlv  difficulty  in  regard  to  this  evidence.  If 
the  land  in  question  was,  before  the  passage  of  either  of  the  two  acts 
of  Congress  last  referred  to,  a  part  of  the  "  public  lands,"  the  Secre- 
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tary  of  War,  for  that  very  reason  had  no  authority  over  them,  and 
consequently  any  act  done  or  any  admission  made  hy  him  would  not 
be  admissihle  in  evidence  for  any  purpose  against,  or  he  obligatory 
upon,  the  United  States.  Such  l^ind  could  continue  subject  to  the 
authority  of  the  Secretary  of  War  only  so  long  as  it  remained  appro- 
priated to  some  special  public  use  committed  to  his  department.  If 
it  should  be  again  made  a  part  of  the  ''  public  lands,"  it  would  no 
longer  remain  subject  to  his  authority,  but  immediately  become  sub- 
ject to  the  authority  of  the  department  which  has  charge  of  the 
*' public  lands." 

But  this  is  not  all.  The  facts  which  this  evidence  has  been  ad- 
duced to  prove  are  wholly  insufficient  to  sustain  the  conclusion  drawn 
from  them  by  the  petitioners.  It  seems  to  us  that  if  it  be  conceded 
that  the  land  in  question  was  useless  for  any  authorized  purpose  at 
the  time  of  the  passage  of  the  act  of  September  10,  A .  D.  1850, 
and  80  continued  till  the  conveyance  made  to  the  petitioners,  it  would 
by  no  means  follow  that  it  was  a  part  of  the  *'  public  lands."  It  was 
appropriated  by  lawful  authority  to  a  special  public  use,  and,  in  our 
opinion,  it  could  not  be  restored  to  its  original  condition  as  a  part  of 
the  **  public  lands"  otherwise  than  by  the  same  authority.  Congress 
alone  has  the  power  to  authorize  the  appropriation  of  any  part  of  the 
"public  lands"  to  a  particular  public  purpose  ;  and  when  it  is  once 
80  appropriated  it  cannot  be  diverted  from  that  purpose  but  by  the 
same  authority.  This  is  so  manifestly  the  correct  view  of  this  sub- 
ject, that  it  cannot  be  necessary  to  offer  an  argument  in  support  of  it. 

We  are  aware  that  in  the  case  of  The  United  States  V8.  The 
Railroad  Bridge  Company  (6  McLean  R.,  517)  it  was  held,  that 
where  land  has  been  reserved  under  the  authority  of  an  act  of  Con- 
gress for  military  purposes,  but  afterwards  becomes  useless  for  those 
purposes,  and  is  abandoned  by  the  Department  of  War,  and  formally 
placed  by  that  departmest  at  the  disposal  of  the  department  which 
haa  charge  of  the  ''public  lands,"  the  reserve  falls  back  into  the 
mass  of  those  lands,  and  becomes  subject  to  be  sold  under  the  general 
law.  But  if  this  be  the  true  doctrine,  and  we  do  not  mean  here  to 
question  it,  the  power  of  the  War  Department  must  be  implied  from 
the  acts  of  Congress  under  which  the  appropriation  was  made.  Those 
acts  are  referred  to  by  the  Court  in  the  case  of  Wilcox  vs.  Jackson, 
(13Peter8'R.,512.) 

By  the  act  of  May  3,  A.  D.  1798,  (1  Stat,  at  Large,  pp.  54  and  55, 
cli.  37,  §  1^)  an  appropriation  was  made  to  enable  the  President  to 
erect  fortifications  in  such  places  as  the  public  safety  should,  in  his 
opinion,  require ;  and  he  was  authorized  to  cause  them  to  be  erected 
under  his  direction,  from  time  to  time,  as  he  should  judge  necessary. 
And  by  the  act  of  May  30,  A.  D.  1809,  (2  Stat,  at  Large,  p.  547,  ch. 
^2,)  the  President  was  authorized  to  erect  such  fortifications  as  might, 
m  his  opinion,  be  deemed  necessary  for  the  protection  of  the  northern 
and  western  frontiers.  It  was  under  and  by  virtue  of  these  statutes 
that  the  Fort  Dearborn  reservation  was  made  ;  and  the  Supreme  Court 
held  that,  though  the  designation  of  the  place  was  left  to  the  discre- 
tion of  the  President,  it  was  the  same  thing,  in  effect,  as  if  it  had  been 
named  in  the  law  itself.     But  inasmuch  as  this  discretion  was  vested 
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in  the  President,  and  the  power  was  given  him  to  erect  such  fortifica- 
tions as  he  might  deem  necessary,  it  may  he  the  proper  oonstrtiction 
of  the  acts  of  Congress  that  they,  by  implication,  confer  on  him  the 
power  also,  when  the  place  designated  and  reserved  becomes  no  longer 
necessary  for  the  purposes  of  the  reservation,  to  direct  its  abandon- 
ment by  the  War  Department,  and  its  transfer  by  the  latter  to  the 
department  which  has  charge  of  the  "public  lands."  If,  however, 
he  has  this  power,  it  is  nevertheless  necessary  that  he  should  exercise 
it  before  the  thing  which  it  authorizes  him  to  do  can  he  considered  as 
done.  If,  when  a  state  of  facts  exists  which  would  authorize  him,  in 
the  exercise  of  the  discretion  vested  in  him  by  law,  to  restore  the 
reserve  to  the  "  public  lands,"  it  must  be  considered  as  restored,  and, 
in  fact  and  in  law  is  so  restored,  its  restoration  is  effected  not  by  the 
act  of  the  President  done  in  the  exercise  of  that  discretion,  but  by  the 
mere  operation  of  the  law  itself.  No  such  doctrine  as  this  is  sanc- 
tioned by  the  case  of  The  United  States  vs.  The  Railroad  Bridge 
Company.  On  the  contrary,  whilst  in  that  case  the  power  is  held  to 
be  vested  in  the  President,  the  act  by  which  its  exercise  was  evidenced 
was  express  and  unequivocal.  The  Secretary  of  War,  in  a  formal 
communication  to  the  Secretary  of  the  Treasury,  said:  **  The  site  of 
Fort  Armstrong  is  no  longer  required  for  military  purposes,  and  it 
is,  therefore,  hereby  relinquished  and  placed  at  the  disposal  of  the 
department  which  has  charge  of  the  public  lands."  And  Mr.  Justice 
McLean,  in  delivering  his  opinion  in  that  case,  said :  '^  The  abandon- 
ment of  Bock  Island  as  a  military  post^  and  for  all  public  purposes, 
was  as  complete  as  its  reservation  had  been  by  all  the  public  authori- 
ties by  whom  it  was  selected  or  used." 

It  seems  to  us,  therefore,  that,  though  it  be  true  that  before  the 
passage  of  the  act  of  September  20,  A.  D.  1850,  the  land  in  question 
had  become  useless  for  any  authorized  purpose,  and  so  continued  till 
the  sale  and  conveyance  thereof  to  the  petitioners,  yet  something 
more  was  necessary  to  restore  it  to  the  mass  of  **  public  lands." 

It  will  not  be  contended,  we  suppose,  that  the  legal  operation  and 
effect  of  the  conveyance  made  by  the  Secretary  of  War  to  the  petition- 
ers was,  not  to  transfer  the  land  in  question  to  them,  but  to  transfer  it 
to  the  department  which  has  charge  of  the  '*  public  lands,"  and 
thereby  restore  it  to  the  mass  of  those  lands.  That  conveyance  was 
either  valid  or  invalid.  If  valid,  it  gave  to  the  petitioners  a  good 
title  to  the  land  conveyed.  If  invalid,  it  was  a  mere  nullity.  And 
though  it  may  be  true  that  the  Secretary  of  War  had  the  power  to 
restore  the  land  to  the  mass  of  '' public  lands,"  yet  an  act  done  by 
him  having  in  contemplation  and  designed  to  accomplish  a  wholly 
different  o^ect  cannot  be  regarded  as  an  exercise  of  that  power,  or 
allowed  to  produce  an  effect  which  was  not  at  all  intended. 

In  the  case  of  The  United  States  vs.  The  Railroad  Bridge  Company, 
Mr.  Justice  McLean  expresses  the  opinion  that  the  act  of  March  8, 
A.  D.  1819,  (3  Statutes  at  Large,  page  520,  chapter  88,)  only  au- 
thorized the  sale  of  such  military  sites  as  had  ai  that  time  been  found, 
or  had  ai  thai  time  become,  useless  for  military  purposes.  The  execu- 
tive branch  of  the  government  has,  it  is  manifest,  adopted  and  acted 
upon  a  different  construction ;  for  the  sales  of  1839,  as  well  as  that  to 
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tbe  petitioners,  were  made  under  the  act  of  1819,  and  in  neither  case 
had  the  milit-ary  site  become  useless  for  military  purposes  before  the 
passage  of  that  act.  Very  important  interests,  therefore,  are  depen- 
dent npon  the  latter  construction,  and  it  ought  not  to  be  lightly  dis- 
turbed. If  the  former  be  the  correct  construction,  then  the  sale  made 
to  the  petitioners  may  not  be  valid.  But  they  have  not  urged  this 
objection  to  the  action  of  the  Secretary  of  War.  Should  they  do  so, 
they  might,  with  some  plausibility  claim  either  that  their  title  should 
he  confirmed,  or  that  the  purchase  money  should  be  repaid  to  them. 
They  could  not^  however,  we  suppose,  claim  the  latter  unless  the 
former  was  denied  them  ;  at  all  events,  it  would  be  a  condition  prece- 
dent to  the  repayment  of  the  money,  that  they  should  redeliver  the 
possession  of  the  land  to  the  United  States.  But  they  have  not  placed 
their  claim  on  this  ground,  and,  therefore,  we  are  not  called  upon  to 
consider  the  construction  of  the  act  of  1819. 

We  are  of  the  opinion  that  the  land  conveyed  by  the  Secretary  of 
War  to  the  petitioners  was  not  embraced  by  either  the  act  of  Septem- 
ber 20,  A.  D.  1850,  or  the  act  of  August  4,  A.  D.  1852.  It  did  not, 
at  the  time  of  the  passage  of  either  of  those  acts,  constitute  a  part  of 
the  "public  lands." 

2.  The  second  proposition  insisted  upon  by  the  petitioners   may 
he  true,  and  still  their  claim  not  well  founded.  The  question  whether 
the  right  of  eminent  domain  in  the  State  of  Illinois  extended  over  the 
land  in  question  does  not  arise  in   this  case ;  nor  does  the  question 
whether  the  third  section  of  the  Illinois  statute  of  February  10,  A.  D. 
1851,  was  applicable  to  it.     That  section  is  as  follows  :     '^  The  said 
corporation  shall  have  right  of  way  upon,  and  may  appropriate  to  its 
sole  use  and  control  for  the  purposes  contemplated  herein,  land  not 
exceeding  two  hundred  feet  in  width  through  its  entire  length  ;  may 
enter  upon  and  take  possession  of,  and  use,  all  and  singular,  any 
land,  streams,  and  materials  of  every  kind,  for  the  location  of  depots. 
«    *    «    *     jic     *     j^Yl  guch  lands,  waters,  materials,  and  privileges 
heloDging  to  the  State,  are  hereby  granted  to  said  corporation  for  said 
purposes  ;  but  when  otoned  or  belonging  to  any  person  y  company  j  or  cor- 
porationy  and  cannot  be  chtained  by  voluntary  grant  or  rdease,  the  same 
flwy  be  taken  and  paid  for,  if  any  damages  are  awarded,  in  the  manner 
provided  in  ^  An  act  to  provide  for  a  general  system  of  railroad  incor- 
porations,' approved  November  5, 1849."        ***** 
The  only  lands  embraced  by  this  act  are  those  which  belong  to  the 
State  of  Illinois,  and  those  which  belong  to  any  person,  company, 
or  corporation.     If,  therefore,  the  land  in  question  were  not  the  land 
of  that  State,  or  of  a  person,  company,  or  corporation,  this  act  did  not 
*pply  to  it.     It  is  not  pretended  by  the  petitioners  that  they  have 
undertaken  to  avail  themselves  of  the  benent  of  this  act  as  against  the 
United  States ;  and  it  is  plain  that  they  could  not  have  obtained  the 
l^enefit  of  it,  except  on  the  terms  prescribed  by  it.     It  authorizes  land 
to  he  taken  by  the  petitioners,  but  it  expressly  requires  that  when  so 
taken  it  shall  be  paid  for,  if  any  damages  are  awarded,  in  the  manner 
directed  by  it.     The  petitioners  therefore,  under  this  act  could  only 
have  taken  the  land  conveyed  to  them  by  the  Secretary  of  War,  if  at 
•U,  on  these  terms.  But  they  never  attempted  it.    They  chose  rather 
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to  obtain  it  by  grant  from  the  Secretary  of  War.  Hence  it  is  obvious 
that  we  are  not  called  upon  to  inquire  whether  the  lUinoifi  act  applied 
to  this  land,  or  whether,  if  it  did,  it  was  in  that  sense  and  to  that 
extent  a  legitimate  exercise  of  the  right  of  eminent  domain  by  the 
State  of  Illinois. 

Our  opinion  is,  that  the  petitioners  are  not  entitled  to  relief. 


IN  THE  COURT  OP  CLAIMS. 

Thb  Illinois  Central  Bailroai)  vs.  The  Unitsd  States. 

Gilchrist,  Chief  Justice. 

My  opinion  in  this  case  is  as  follows : 

The  first  question  in  the  case  is,  whether  the  land  out  of  which  this 
controversy  has  arisen  was  a  part  of  the  '^public  lands"  at  the  time 
of  the  passage  of  the  act  of  Congress  of  September  20,^850. 

There  is  no  doubt  that  the  land  in  question,  constituting  part  of 
section  10,  was  reserved  from  sale,  and  was  legally  appropriated  to 
the  use  of  the  United  States,  and  occupied  by  the  government  as  a 
military  post  down  to  a  comparatively  recent  period.  It  is  unneces- 
sary to  state  the  various  acts  by  which  parts  of  the  public  lands  may 
be  reserved  from  sale,  or  the  manner  in  which  this  land  became  so 
reserved.  How  long  it  continued  to  be  a  military  reservation  is  the 
material  point  to  be  determined^  and  presents  a  question  which  it 
requires  some  examination  to  answer. 

It  appears  that  as  long  ago  as  the  year  1839,  eighteen  years  since, 
the  land  was  considered  by  the  War  Department  as  being  entirely 
useless  for  military  purposes.  On  the  23d  of  April,  1839,  Mr.  Poin- 
sett, the  then  Secretary  of  War,  appointed  Mr.  Matthew  Birchard  the 
agent  of  the  department  "  to  sell  the  military  reservation  at  Fort 
Dearborn."  On  the  21st  day  of  November,  1840,  Mr.  Birchard  made 
an  elaborate  report  of  his  doings  to  the  department.  He  had  been 
instructed  to  ^*  reserve  the  light- house  and  buildings  connected  with 
it,  and  such  quantity  of  land  as  you  may  think  necessary  to  retain 
for  the  use  of  the  light-house,  and  the  land  so  reserved  will  be  desig- 
nated on  the  plat,  and  withheld  from  sale. ' '  In  his  report  he  specifies 
the  land  reserved^  and  says  they  are  colored  blue  in  the  official  plat. 
He  states  his  reason  for  reserving  so  much  to  be  to  protect  the  light 
from  obstruction  by  private  buildings,  which  might  otherwise  have 
been  erected  between  it  and  Lake  Michigan.  Every  preparation  was 
made  for  the  sale.  Printed  blanks  were  prepared,  in  which  Birchard's 
name  appears  as  the  agent  of  the  department.  The  recital  in  the 
deeds  is  as  follows  :  **  Whereas  the  military  site  of  Fort  Dearborn, 
belonging  to  the  United  States,  situate  upon  the  southwest  fractional 
quarter  of  section  ten,  in  township  thirty-nine  north,  of  range  four- 
teen east,  of  the  third  principal  meridian,  in  the  State  of  Illinois, 
having  *  become  useless  for  military  purposes,'  the  Secretary  of  War, 
under  the  direction  of  the  President  of  the  United  States,  appoiated 
and  authorized  Matthew  Birchard,  solicitor  of  the  General  Land 
Office,  his  agent  to  sell  and  survey  the  same  in  town  lots,  according 
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to  an  act  of  Congress  of  the  3d  of  March,  1819,  entitled  ^  An  act 
authorizing  the  sale  of  certain  military  sites/  "  &c. 

These  various  facts  render  it  perfectly  clear  that  in  the  years   1839 
and  1840  the  Fort  Dearborn  reservation  had  become  useless  for  mili- 
tary purposes.     All  the  lots  constituting  part  of  what  Mr.  Birchard 
called  **  the  Fort  Deaborn  addition  to  Chicago'*  were  to  be,  and  most 
of  them  were  sold,  reserving  from  sale  only  so  much  as,  in  his  opinion, 
would  be  for  the  convenience  of  the  light-house.     It  is  difficult  to 
conceive  of  any  more  conclusive  evidence  that  the  site  was  abandoned 
for  military  purposes  than  that  contained  in  the  recital  in  the  deeds 
executed  in  1840.     In  the  caseof  Wilcox v«.  Jackson,  (13  Pet.,  513,) 
the  Court,  in  speaking  of  the  Fort  Dearborn  reservation,  say  :  **  Now, 
although  the  immediate  agent  in   requiring  this  reservation  was  the 
Secretary  of  War,  yet  we  feel  justified  in  presuming  that  it  was  done 
by  the  approbation  and  direction  of  the  President.     The  President 
speaks  and  acts  through  the  heads  of  the  several  departments  in  rela- 
tion to  subjects  which  appertain  to  their  respective  duties.     Both 
military  posts  and  Indian  affairs,  including  agencies,  belong  to  the 
War  Department.     Hence  we  consider  the  act  of  the  War  Depart- 
ment in  requiring  this  reservation  to  be  made,  as  being,  in  legal  con- 
templation, the  act  of  the  President ;  and,  consequently,  that  the 
reservation   thus  made  was,  in  legal  effect,  a  reservation  made  by 
order  of  the  President,  within  the  terms  of  the  act  of  Congress."     It 
follows,  then,  that  the  recital  in  the  deeds,  stating  that  the  land  had 
become  useless  for  military  purposes,  made  by  the  Secretary  of  War, 
must  be  considered  as  the  act  of  the  President.     The  abandonment 
of  the  site  for  all  public  purposes,  excepting  the  part  reserved  for  the 
light-house,  as  to  which  no  question  is  made,  was  as  perfect  as  its 
reservation  bad  been.     It  was  reserved  from  sale  by  the  President, 
acting  through  the  War  Department,  and  it  was  abandoned  by  him 
through  the  same  instrumentality.     Mr.  Justice  McLean  says,  in  the 
case  of  The  United  States  va.  The  Railroad  Bridge  Company,  '*  when 
he  (the  President)  finds  the  place  no  longer  useful  as  a  military  post, 
or  lor  any  other  public  purpose,  he  has  a  right  to  abandon  it,  and 
notify  the  land  offices  where  the  reservation  was  efltered.     The  entry 
on  the  books  of  the  land  offices  within  which  the  reserved  site  is  sit- 
Tiated,  and  the  occupancy  of  the  place  by  the  government,  are  the  only 
evidence  of  the  reservation.     And  when  this  evidence  is  withdrawn, 
and  the  site  is  abandoned,  the  reserve  falls  back  into  the  mass  of  the 
public  lands  subject  to  be  sold  under  the  general  law."     There  is 
nothing  in  this  opinion  which  renders  it  necessary  that  any  particular 
formality  should  attend  the  act  of  abandonment.     In  the  case  of  the 
Fort  Armstrong  reservation,  there  was  a  resolution  of  the  Senate 
calling  on  the  Secretary  of  War  for  information,  whether  the  site  was 
required  for  military  purposes.     The  Secretary,  in  answer,  trans- 
mitted reports  from  the  Adjutant  General  and  the   Quartermaster 
General,  both  stating  that  the  reserve  was  no  longer  necessary  for 
military  purposes,  and  said  that  it  was  no  longer  thus  necessary,  and 
that  "it  is  hereby  relinquished,  and  placed  at  the  disposal  of  the 
department  which  has  charge  of  the  puolic  lands."     Upon  this  state 
of  facts,  Mr.  Justice  McLean  says  that  when  the  President  finds  the 
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place  no  longer  useful,  &c.,  he  has  a  right  to  abandon  it,  and  the 
reserve  falls  back  into  the  mass  of  public  lands.  But  he  does  not  say, 
nor  intimate,  that  it  was  necessary  for  the  War  Department  formally 
to  place  the  site  at  the  disposal  of  the  department  having  charge  of 
Ihe  public  lands.  When  a  site  has  been  actually  and  permanently 
abandoned  by  competent  authority,  to  require  that  a  formal  letter 
should  be  written  by  one  department  to  another,  is  to  sacrifice  the 
sense  to  the  sound,  the  substance  to  the  form.  The  President,  in  pur- 
suance of  his  legal  authority,  abandons  a  certain  military  reservation. 
What  more  can  he  do  ?  When  one  department  makes  an  official  com- 
munication to  another,  it  is  the  President  who  speaks.  When  the 
President  htus  abandoned  a  military  reserve,  he  can,  as  the  head  of 
the  War  Department,  write  to  the  President  as  the  head  of  the  De- 

fartment  of  the  Interior,  communicating  the  fact  of  the  abandonment, 
t  is  supposed  that  something  more  than  the  mere  abandonment  is 
necessary^  before  the  reserve  can  become  a  part  of  the  public  lands. 
It  is  difficult  to  see  what  this  can  be,  unless  there  be  some  not  very 
obvious  virtue  in  his  informing  himself  as  chief  of  the  Department  of 
the  Interior,  what  he  has  done  as  chief  of  the  Department  of  War. 

Mr.  Justice  McLean  was  trying  a  case  in  which,  in  addition  to  the 
fact  of  abandonment  by  the  President,  through  the  War  Department, 
there  had  been  a  formal  statement  placing  it  at  the  disposal  of  the  De* 
partment  of  the  Interior.  The  learned  judge  very  truly  says  that  the 
abandonment  was  as  complete  as  the  reservation  by  all  the  authorities 
by  whom  it  was  selected  or  used.  But  he  does  not  say  that  anything 
more  than  an  abandonment,  without  a  formal  transfer,  was  necessary. 
Suppose  the  Secretary  of  War  had  contented  himself  with  saying  to  the 
Secretary  of  the  Treasury,  upon  enclosing  to  him  the  reports  of  the 
officers,  that  the  site  of  Fort  Armstrong  was  no  longer  necessary  for 
military  purposes,  and  had  said  nothing  about  placing  it  at  the  disposal 
of  any  other  department,  would  it  still,  notwithstanding,  be  a  mili- 
tary reservation  ?  It  must  be  so,  unless  his  placing  it  formally  at 
the  disposal  of  another  department  be  that  which  gives  the  abandon- 
ment all  its  validity^- 

On  the  14th  of  October,  1852,  Mr.  Conrad,  the  Secretary  of  War, 
executed  a  deed  of  the  portions  of  the  reservation  desired  by  the  Illi- 
nois Central  railroad  to  the  corporation,  in  pursuance  of  a  previous 
negotiation.  The  recital  in  the  deed  is  as  follows :  *'  Whereas  the 
military  site  of  Fort  Dearborn,  commonly  known  as  Fort  Dearborn 
reservation,  at  Chicago,  in  Cook  county,  Illinois,  has  become  useless 
for  military  purposes,  and  the  part  thereof  hereinafter  described  not 
being  used  or  necessary  for  the  site  of  a  fort  or  for  any  other  author- 
ized purpose,  has  been  sold  by  the  Secretary  of  War,  under  the  direc- 
tion of  the  President  of  the  United  States,  pursuant  to  an  act,  &c." 
The  deed  then  proceeds  to  state  that  the  United  States  give  and  grant 
to  the  railroad  company  all  that  portion  of  the  military  site  or  reser- 
vation of  Fort  Dearborn,  bounded  as  follows,  &c.  Here,  then,  is  the 
act  and  declaration  of  the  President,  by  whom  the  tract  was  reserved, 
through  the  War  Department,  in  the  exercise  of  his  undoubted  author- 
ity, that  the  land  conveyed  was  useless  for  military  purposes,  for  the 
site  of  a  fort^  or  for  any  other  authorized  purpose.     In  this  state  of 
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things  the  remarks  of  Mr.  Justice  McLean,  in  speaking  of  the  Fort 
Armstrong  reserve,  are  applicable.     He  says:  ''The  possession  of  it 
was  abandoned  and  the  right  of  government  released  through  the  same 
authority  by  whicb  it  was  appropriated,  and  no  act  has  been  done  by  the 
government  by  which  a  new  appropriation  of  the  ground  for  military 
or  other  public  purposes  is  shown  or  can  be  presumed.     The  building 
had  been  sold  by  the  government.     The  sale  of  the  reserve  was  sus- 
pended, it  is  presumed,  because  there  was  no  power  to  sell  by  the  War 
Department  under  the  act  of  1819.     That  the  suspension  of  the  sale 
was  in  no  respect  influenced  by  a  desire  to  retain  Bock  Island  for  any 
public  purpose,  appears  by  the  subsequent  action  of  the  War  Depart- 
ment."    In  the  present  case,  in  the  year  1840,  the  greater  part  of  the 
Fort  Dearborn  reservation  was  sold.     A  part  was  reserved  for  a  light- 
house, and  a  marine  hospital  has  been  built  on  a  part.     The  whole 
traet  has  been  declared  to  be  useless  for  military  purposes.     A  certain 
part,  not  included  in  the  light-house  tract,  remained  unsold,  and  was 
conveyed  to  the  railroad  company.     If,  after  all  the  declarations  made 
by  the  authorities,  the  tract  still  remained  a  military  reserve,  no  reason 
isperoeived  why  it  should  not  always  remain  in  that  condition,  not  to  be 
a%cted  by  anything  short  of  an  act  of  Congress.     But  these  declara- 
tions and  acts  were  undoubtedly  sufficient  to  cause  it  to  lose  its  char- 
acter as  a  reservation,  and  to  fall  into  the  mass  of  public  lands.    There 
seems  to  be  nothing  in  the  case  of  The  United  States  vs,  Chicago,  (7 
Howard,  185,)  at  all  inconsistent  with  the  rights  claimed  by  the  peti- 
tioners.    Mr.  Justice  Woodbury,  in  delivering  the  opinion  of  the 
Court,  after  stating  that  the  Secretary  of  War  thought  that  a  portion 
of  the  reservation  might  be  sold,  goes  on  to  say :  ^'  He  did  this  by  an 
agent  who  first  made  a  plan  of  the  whole  quarter  section,  calling  it 
Fort  Dearborn  addition  to  Chicago,  and  laying  it  down  in  lots  with- 
out exhibiting  on  it  any  buildings  or  reservations.     But  he  did  not 
sell  the  whole,  the  government  not  then  concluding  to  part  with  the 
fort  or  land  and  buildings  immediately  contiguous.     On  that  plan 
oertain  streets  were  also  laid  down  running  into  the  whole  quarter 
section.     The  sales,  however,  being  made  only  of  the  lots  and  land 
outside  of  what  was  reserved,  the  United  States  allowed  the  proposed 
streets,  only  so  far  as  there  laid  down,  to  be  opened  by  the  city  of  ^ 
Chicago,  and  used  by  the  adjoining  owners  in  conformity  to  the  plan. 
And  when  the  city  undertook  to  open  the  streets  within  the  line  of 
reservation,  and  where  no  sales  of  land  had  been  made,  and  where 
opening  them  would  prostrate  some  of  the  public  buildings,  and  ma- 
terially injure  and  impair  the  public  uses  of  the  station,  the  United 
States  applied  for  the  injunction  before  named." 

The  judge  goes  on  to  say  **the  whole  of  them,  (that  is,  the  three 
questions  certified)  in  substance,  depend  upon  the  extent  and  charac- 
ter of  the  rights  of  the  United  States  in  the  place  where  the  new 
streets  were  proposed  to  be  opened.  What,  then,  were  those  rights  ? 
1.  The  place  was  where  the  title  of  the  government  had  never  been 
parted  with  after  the  original  cession.  2.  It  was  where  the  land  had 
been  appropriated  and  legally  set  apart  for  a  special  public  use.  3. 
It  was  where  the  opening  of  these  streets  would  essentially  impair,  if 
not  destroy,  that  public  use."    Now,  it  is  very  clear,  from  the  report  of 
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the  case,  that  the  reservation  spoken  of  by  Judge  Woodbury  was  the 
reservation  of  the  land  for  a  light-house,  which  was  colored  Uite  in  the 
official  plat  made  by  Birchard.  Now,  the  claimants  here  set  up  no 
right  to  that  part  of  section  10,  about  which  there  is  no  controversy 
whatever  now,  whatever  there  might  have  been  between  the  United 
States  and  Chicago.  If  the  claimants  were  now  seeking  to  make  the 
land  reserved  for  the  light-housea  part  of  the  public  lands,  the  deci- 
sion in  The  United  States  V8.  Chicago  might  have  some  relevancy. 
Moreover,  Judge  Woodbury  expressely  avoids  deciding  the  question 
how  far  the  land  of  the  United  States  may  be  appropriated  by  the 
States  for  local  though  public  objects,  because,  he  sayB,  the  proposi- 
tion *^  being  open  to  some  debate  is  not  further  explained,  nor  is  it 
decided  here,  because  not  necessary  to  a  disposition  of  the  case."  The 
point  of  that  case  was,  that  the  light-house  reservation  and  buildings 
could  not  be  encroached  upon  by  the  city  for  the  purpose  of  making 
roads.  The  question  in  the  present  case,  whether  an  abandonment 
of  a  reserve,  which  has  become  useless  for  military  purposes,  makes  it 
a  part  of  the  public  lands,  did  not  arise,  and  no  allusion  is  made  to  it. 

The  land,  then,  being  a  part  of  the  '*  public  lands,"  in  the  strictest 
sense  of  the  phrase,  the  allegation  of  the  claimants  is,  that  they  were 
entitled  to  the  vacant  land  in  section  10,  as  it  was  on  the  line  of  their 
road  as  located^  and  was  an  even  numbered  section. 

It  then  becomes  necessary  to  inquire  into  the  rights  conferred  upon 
the  company  by  the  acts  of  Congress. 

The  first  section  of  the  act  of  September  20,  1850,  (9  Stat.,  466,) 
grants  to  the  State  of  Illinois  the  right  of  way  through  the  public 
lands  for  the  construction  of  a  railroad,  one  hundred  feet  in  width. 

The  second  section  grants  to  the  State,  for  the  purpose  of  aiding  in 
making  the  railroad,  every  alternate  section  of  land  designated  by  even 
numbers,  &c. 

Thus  the  right  of  way  through  the  public  lands  was  granted,  and 
the  land  in  question  was  a  part  of  the  public  lands. 

The  alternate  sections  designated  by  even  numbers  were  granted, 
and  the  land  in  question  is  a  part  of  section  ten. 

Now,  if  any  words  in  an  act  of  Congress  can  convey  lands,  it  is  diffi- 
cult to  see  why  this  land  was  not  granted.  In  the  firnt  place,  it  had 
for  years  been  abandoned  as  useless  for  military  purposes  ;  and  Con- 
gress must  be  supposed  to  have  known  that  fact.  But  even  if  it  be 
assumed,  for  the  purpose  of  the  argument,  that  it  was  still  a  military 
reservation,  the  case  will  not  be  altered.  The  power  of  the  President 
to  reserve  lands  for  military  purposes  depends  upon,  and  is  given  by, 
acts  of  Congress.  As  an  act  of  Congress  has  given  him  the  power,  an 
act  of  Congress  may  take  it  away,  either  wholly  or  in  part.  It  will 
hardly  be  contended  that  the  President  possesses  a  power  in  such  cases 
which  an  act  of  Congress  cannot  take  away,  or  even  modify.  It  is 
hardly  safe  to  argue  against  the  existence  of  such  a  power  in  Congress 
because  it  might  be  abused,  because,  for  instance.  Congress  might 
pass  a  law  conveying  the  Capitol  to  an  individual,  or  conveying  any 
military  reservation  on  which  were  important  public  buildings,  with- 
out an  adequate  consideration.  The  power  is  as  safe  in  their  hands  as 
in  those  of  the  President  for  the  time  being ;  and  if  it  is  attempted  to 
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be  exercised  in  an  improper  manner^  it  is  always  in  the  power  of  the 
President  to  interpose  his  veto.  If,  after  a  veto,  it  should  be  passed  by 
the  constitutional  majority,  it  will  then  stand  like  any  other  law,  and 
no  higher  position  can  be  claimed  for  it.  In  the  present  case,  an  act 
of  Congress  conveyed  section  ten  to  the  State  of  Illinois;  and  whether 
it  were  or  were  not  a  military  reservation,  the  act  was  approved  by 
the  President,  and  the  State  acquired  a  perfect  title  to  the  land  for 
the  purposes  contemplated  by  the  act.  This  title  the  State  conveyed 
to  the  claimants  by  the  act  of  February  10,  1851,  incorporating  the 
Illinois  Central  Bailroad  Company,  and  the  claimants  had,  on  the 
14th  of  October,  1852,  the  date  of  their  deed  from  the  War  Depart- 
ment, a  perfect  title  to  the  land  in  question,  to  which  the  deed  from 
the  department  could  give  no  additional  validity. 

Now  the  United  States  were  in  possession  of  section  ten.     It  was  a 
matter  of  absolute  necessity  that  the  claimants  should  have  possession 
of  it,  undisturbed  by  the  United  States,  in  order  that  the  objects  for 
which  they  were  incorporated  should  be  accomplished.     How  were  they 
to  obtain  possession  ?    They  surely  were  not  to  attempt  it  with  the 
strong  band?    They  could  not  contend  with  the  troops  of  the  United 
States  who  might  have  been  called  upon  to  resist  them?    In  such  a  con- 
test, they,  as  the  weaker  party,  must  inevitably  go  to  the  wall.     Were 
they  to  delay  all  the  operations  of  the  railroad,  to  suffer  all  the  capital 
embarked  in  the  longest  railroad  in  the  world  to  remain  stagnant,  by 
instituting  proceedings  in  some  court  for  the  purpose  of  trying  titles 
with  the  United   States,  and  at  the  end  of  some  indefinite  period  pro- 
caring  an  adjudication  that  they  were  entitled  to  the  land,  when,  per- 
haps, by  that  time  they  would  have  become  bankrupt  by  the  delay  ? 
They  chose  the  more  judicious  course.     They  determined  to  pay  the 
United  States  the  sum  of  $45,000  for  something  which  the  United  States 
did  not  possess  and  could  not  then  convey  to  them.     They  paid  this 
ram  without  receiving  any  consideration  for  it,  for  land  to  which  the 
United  States  had  no  title,  and  they  paid  it  simply  because  the  United 
States  were  the  stronger  party,  and  they  could  not  construct  their 
railroad  without  obtaining  possession  of  the  land.     This  payment 
cannot  be  considered,  without  an  abuse  of  language,  as  a  voluntary 
payment.     Consent,  free  and  untrammelled,  is  of  the  essence  of  a 
contract ;  and  when  a  coatract  is  not  voluntary,  it  is  void,  because  it 
is  founded  on  wrong.     This  was  the  leading  idea  of  Mr.  Baron  Parke 
in  the  case  of  Atlee  V8.  Backhouse,  (3  M.  and  W.,  650,)  where  he  says: 
"There  is  no  doubt  of  the  proposition  laid  down  by  Mr.  Erie,  that  if 
goods  are  wrongfully  taken,  and  a  sum  of  money  is  paid  simply  for 
the  purpose  of  obtaining  possession  of  those  goods  again,  without  any 
af^reement  at  all,  especially  if  it  be  paid  under  protest,  that  money 
can  be  recovered  back  ;  not  on  the  ground  of  duress,  because  I  think 
that  the  law  is  clear,  ♦        ♦        ♦   but  the  ground  is,  that  it  is  not  a 
voluntary  payment.     If  my  goods  have  been  wrongfully  detained  and 
1  pay  money  simply  to  obtain  them  again,  that  being  paid  under  a 
species  of  duress  or  constraint,  may  be  recovered  back."     In  the  case 
of  Collins  V8,  Westbury,  (2  Bay,  211,)  the  law  was  thus  stated  by  the 
court:  "So  cautiously  does  the  law  watch  over  all  contracts,  that  it 
will  not  permit  any  to  be  binding  but  such  as  are  made  by  persons 
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perfectly  free  and  at  full  liberty  to  make  or  refuse  such  contracts,  and 
that  not  only  with  respect  to  their  persons,  but  in  regard  to  their 
goods  and  chattels  also.  Contracts  to  be  binding  must  not  be  made 
under  any  restraint  or  fear  of  their  persons,  otherwise  they  are  void. 
*  *  *  So,  in  like  manner,  duress  of  goods  will  avoid  a  contract 
where  an  unjust  and  unreasonable  advantage  is  taken  of  a  man's  ne- 
cessities by  getting  his  goods  into  his  possession,  and  there  is  no  other 
speedy  means  left  of  getting  them  back  again  but  by  giving  a  note 
or  bond^  or  where  a  man's  necessities  may  be  so  great  as  not  to  admit 
of  the  ordinary  process  of  law  to  afford  him  relief,  as  was  determined 
in  this  Court  after  solemn  argument  in  the  case  of  Susportas  V8,  Jen- 
nings, (1  Bay,  470  ;)  also  in  the  case  of  Astley  w.  Reynolds,  (Strange 
915.)"  In  the  present  case  the  necessities  of  the  company  were  so  great 
that  most  certainly  the  ordinary  process  of  law  would  not  afford  them 
relief.  The  payment  of  the  purchase  money  was  not  a  voluntary  pay- 
ment, and  they  are  entitled  ti  recover  it  of  the  United  States. 

It  may  be  remarked,  in  regard  to  the  conclusive  effect  as  evidence  of 
facts  recited  in  a  deed,  that  admissions  under  seal  are  entitled  to  great 
weight  on  account  of  the  deliberation  implied  by  the  nature  of  the  in- 
strument, if  they  do  not  even  exclude  any  contrary  statement.  Be- 
tween the  parties  to  the  deed,  at  least,  they  may  be  pleaded  by  way 
of  estoppel,  and  though  not  so  pleaded  would  generally,  as  between 
such  parties,  have  the  effect  of  an  estoppel. — (1  rh.  Evid.,367.)  Here, 
the  recital  of  the  fact  that  the  land  was  useless  for  military  purposes 
was  made  on  the  part  of  the  United  States  with  a  perfect  knowledge 
of  everything  that  had  been  done  in  relation  to  the  land ;  and  not  only 
so,  but  the  President,  acting  through  the  War  Department,  was  the 
person  who,  of  all  others,  was  bound  to  know  everything  that  had 
Deen  done,  and  what  was  required  by  the  United  States.  If,  there- 
fore, there  be  any  case  where  the  recital  of  a  fact  by  a  grantor  in  a 
deed  of  which  he  possesses  peculiar  means  of  information  can  be  re- 
ceived as  conclusive  evidence  of  such  fact,  the  present  is  a  case  of  that 
description. 

But  there  is  another  and  independent  ground  on  which  the  claim- 
ant's case  may  be  rested,  and  that  is  the  right  of  eminent  domain 
which  the  State  of  Illinois  possesses,  like  the  ouier  States  of  the  Union. 
The  third  section  of  the  Illinois  statute  of  February  10,  1851,  in- 
corporating the  company,  gives  to  the  corporation  a  right  of  way  two 
hundred  feet  in  width  throughout  its  entire  length,  upon  land  which 
they  may  appropriate  to  their  sole  use,  and  authorizes  them  to  ''enter 
upon  and  take  possession  of  and  use  all  and  singular  any  land, 
streams,  and  materials  of  e^ery  kind,  for  the  location  of  depots  and 
stopping  stages,  for  the  purpose  of  constructing  bridges,  &c.,  &c. 

If  the  State  of  Illinois,  in  virtue  of  her  sovereign  authority,  may  not 
authorize  the  construction  of  railroads  through  the  public  lands  of 
the  United  States,  then  any  grantee  of  the  United  States,  after  the 
construction  of  a  railroad,  could  legally  put  a  stop  to  it  and  destroy 
its  existence.  But  this  right  has  never  been  contended  for,  or  even 
supposed  to  exist. 

The  3d  section  of  the  charter  provides  that  when  lands  owned  (by)  or 
belonging  to  bluj  person,  company ,  or  corporation^  cannot  be  obtained 
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bj  Tolnntary  grant  or  releaee,  they  may  be  taken  and  paid  for,  if  any 
damages  are  awarded,  in  the  manner  provided  in  an  act  to  provide  for 
a  general  system  of  railroad  incorporations,  approved  November  6, 
1849.    It  is  immaterial  and  irrelevant  now  to  inquire  what  steps  are 
necessary  to  be  taken  by  the  statute  law  of  Illinois,  before  a  railroad 
can  be  legally  oonstrncted.    It  is  sufficient  for  the  present  purpose  to 
saj,  that  it  does  not  appear  that  the  United  States  have  ever  objected 
that  all  the  necessary  steps  were  not  taken  by  the  corporation.     And 
it  is  farther  obvious  that  the  United  States  do  not  constitute  such  a 
fenoUj  company y  or  corporation^  as  the  statute  of  Illinois  contemplates. 
That  statute  intends  by  a  person,  an  individual ;  by  a  company ,  an 
association  of  individuals ;  and  by  a  corporation^  a  number  of  indi* 
▼idoals  with  certain  powers,  privileges,  and  liabilities  specified  and 
defined  by  the  laws  of  the  State.     The  United  States  do  not  come 
within  either  of  these  categories.   They  do  not  constitute  an  individual, 
nor  are  they  an  association  of  individuals,  nor  are  they  an  incorporated 
company,  in  the  obvious  and  usual  meaning  of  those  words.     The 
United  States  constitute  a  government  with  certain  specified  powers 
delegated  to  it  by  the  Constitution.   They  are  no  more  a  person,  com- 
pany, or  corporation,  thati  either  one  of  these  three  is  a  government, 
and  although  certain  attributes  of  government  belong  alike  to  all 
natoral  and  artificial  persons  and  certain  attributes  of  the  latter  belong 
to  all  governments,  yet  the  term  proper  to  convev  the  idea  of  one  class 
cannot  be  used  to  express  the  idea  of  the  other  class,  without  a  confii- 
sioQ  of  language,     we  must  suppose  that  the  legislature  of  Illinois 
had  a  distinct  idea  which  they  intended  to  express,  and  that  they  used 
the  proper  words  to  convey  their  ideas.    If  they  had  meant  to  include 
the  United  States  in  their  classification  of  owners  of  property,  they 
woold  have  used  more  appropriate  language.     But  apart  from  any 
critical  examination  of  the  meaning  of  terms,  it  is  very  clear  that  they 
had  no  reference  to  the  United  States ;  for  at  no  time,  nor  under  any 
ciicamstances,  nor  in  any  of  the  numerous  descriptions  of  roads  which 
hare  at  various  times  been  made  by  the  several  States  through  the 
pnblic  lands,  have  damages  or  compensation  ever  been  demanded  by 
the  United  States,  or  paid  to  them.     Ample  compensation  has  always 
been  found  in  the  facts  that  no  taxes  are  assessed  on  the  United  States, 
and  that  the  value  of  the  alternate  sections  of  land  retained  by  them 
has  been  increased,  almost  to  a  fabulous  amount,  by  the  location  of 
railroads  through  the  public  domain. 

It  is  not  necessary  to  raise  the  question  whether,  under  any  circum- 
stances, the  right  of  eminent  domain  possessed  by  a  State  extends  to 
bnd  reserved  and  actually  occupied  by  the  United  States  for  some 
public  pnrpose.  That  question  cannot  arise  here,  because  the  land  in 
controversy  is  independent  of  the  tract  occupied  for  the  light-house 
and  hospital,  and  the  United  States  have  actually  conveyed  it.  It  must 
therefore  be  considered  simply  as  land  owned  by  the  United  States 
vithin  the  limits  of  a  State. 

In  the  case  of  the  City  of  New  York  V8.  Miln.,  11  Peters,  139,  the 
Supreme  Court  uses  the  following  language :  '*  We  choose  rather  to 
plant  ourselves  on  what  we  consider  impregnable  positions.  They  ure 
these :  That  a  State  has  the  same  undeniable  and  unlimited  jurit&dic- 
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tion  over  all  persons  and  things  within  its  territorial  limits  as  anj 
foreign  nation,  where  that  jurisdiction  is  not  surrendered  or  restrained 
by  the  Constitution  of  the  United  States.  That,  by  virtue  of  this^  it 
is  not  only  the  right,  but  the  bounden  and  solemn  duty  of  a  State  to 
advance  the  safety,  happiness,  and  prosperity  of  its  people,  and  to 
provide  for  its  general  welfare,  by  any  and  every  act  of  legislation 
which  it  may  deem  conducive  to  those  ends,  where  the  power  over  the 
particular  subject  or  the  manner  of  its  exercise  is  not  surrendered  or 
restrained  in  the  manner  just  stated.  That  all  those  powers  which 
relate  to  merely  municipal  legislation,  or  what  may,  perhaps,  more 
properly  be  called  internal  police,  are  not  thus  surrendered  or  re- 
strained ;  and  that,  consequently,  in  relation  to  these,  the  authority 
of  a  State  is  complete,  unqualified,  and  exclusive.  We  are  aware  that 
it  is  difficult  at  all  times  to  define  any  subject  with  proper  precision 
and  accuracy.  If  this  be  so  in  general,  it  is  emphatically  so  in  relation 
to  a  subject  so  diversified  and  multifarious  as  the  one  which  we  are 
now  considering.  If  we  were  to  attempt  it,  we  should  say  that  every 
law  came  within  this  description  which  concerned  the  welfare  of  the 
whole  people  of  a  State,  or  any  individual  within  it ;  whether  it  re- 
lated to  their  rights  or  their  duties  ;  whether  it  respected  them  as  men 
or  as  citizens  of  the  State ;  whether  in  their  public  or  private  rela- 
tions ;  whether  it  related  to  the  rights  of  persons  or  of  property,  of 
the  whole  people  of  a  State,  or  of  any  individual  within  it,  and  whose 
operation  was  within  the  territorial  limits  of  the  State,  and  upon  the 
persons  and  things  within  its  jurisdiction."  In  the  case  of  The  West 
Biver  Bridge  Company  V8,  Dix,  6  Howard,  531,  Mr.  Justice  Daniel 
says :  *^  It  cannot  be  justly  disputed  that  in  every  political  sovereign 
community  there  inheres  necessarily  the  right  and  the  duty  of  guard- 
ing its  own  existence,  and  of  protecting  and  promoting  the  interests 
and  welfare  of  the  community  at  large."  This  power,  he  says,  "  is 
denominated  the  eminent  domain  of  the  State,"  and  he  adds,  '^the 
Constitution  of  the  United  States,  although  adopted  by  the  sovereign 
States  of  this  Union,  and  proclaimed  in  its  own  language  to  be  the 
supreme  law  for  their  government,  can  by  no  rational  interpretation 
be  brought  to  conflict  with  this  attribute  in  the  States ;  there  is  no 
express  delegation  of  it  by  the  Constitution,  and  it  wovld  imply  an 
incredible  fatuity  in  the  States  to  ascribe  to  them  the  intention  to  re- 
linquish the  power  of  self-government  and  self-preservation."  Mr. 
Justice  McLean  speaks  of  the  ^^  eminent  domain,  which  belongs  to 
their  sovereignties,  as  essential  for  the  advancement  of  internal  im- 

Srovement,  and  acts  only  upon  property  within  their  respective  juris- 
ictions."  Mr.  Justice  Woodbury  says  that  the  eminent  domain  has 
*^  never  been  granted  to  the  general  government,  so  far  as  respects  the 
public  highways  of  a  State,  and  that  it  extends  to  the  taking  for  public 
use  for  a  road  any  property  in  the  State,  suitable  and  necessary  for 
it."  ^'  Though  the  right  of  eminent  domain  exists  in  some  cases,  it 
does  not  exist  in  all,  nor  as  to  all  property,  but  probably  as  to  such 
property  only  as  from  its  locality  and  fitness  is  necessary  to  the  public 
use."  ^^The  doctrine  that  the  right  of  eminent  domain  exists  for 
every  kind  of  public  use,  or  for  such  a  use  when  merely  convenient, 
though  not  necessary,  does  not  seem  to  me  by  any  means  clearly  main- 
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tamable.  It  is  too  broad,  too  open  to  abuse.  Where  the  public  use 
is  one  general  and  pressing,  like  that  often  in  war  for  sites  of  batte- 
ries, or  for  provisions,  little  doubt  would  exist  as  to  the  right." 
Scitispopuli  guprema  est  lex.  So  as  to  a  road,  if  really  demanded  in 
particular  forms  and  places  to  accommodate  a  growing  and  changing 
community^  and  to  keep  up  with  the  wants  and  improvements  of  the 
age,  such  as  its  pressing  demands  for  easier  and  social  intercourse, 
quicker  political  communication,  or  better  internal  trade^  and  ad- 
vancing with  the  public  necessities  from  blazed  trees  to  bridle  paths, 
and  thence  to  wheelroads,  turnpikes,  and  railroads."  It  is  not  under- 
stood that  such  doctrines  as  the  above  extracts  contain,  are  open  to 
any  serious  doubt  or  comment.  Authorities  might  be  accumulated 
npon  them,  but  it  is  sufficient  to  refer  to  the  opinion  of  Mr.  Justice 
KcLean  in  the  Beck  Island  Bridge  case,  before  cited.  Upon  this 
subject  the  learned  judge  expresses  himself  as  follows : 

''  That  the  State  of  Illinois  had  power  to  grant  the  charters  for  the 
road  and  the  bridge,  has  not  been  questioned.  A  doubt  might  once 
liave  been  entertained  whether  a  State  could,  under  the  power  of  emi- 
nent domain,  confer  the  power  of  appropriation  to  private  companies  ; 
bat  this  power  has  been  so  long  exercised  and  acquiesced  in  that  it  is 
now,  probably,  too  late  to  question  it. 

^'Whether  a  State  has  power  by  an  act  of  incorporation  or  other- 
wise, to  authorize  a  rail  or  turnpike  road  through  the  lands  of  the 
United  States,  has  not,  it  is  believed,  been  raised  or  judicially  decided. 
The  first  impression  would  be,  probably,  that  a  State  can  exercise  no 
SQch  power.  But  first  impressions  are  rarely  to  be  followed  on  con- 
stitntional  questions.  They  should  be  deliberately  and  deeply  con- 
sidered, in  relation  to  their  bearing  on  the  federal  and  State  powers. 
That  the  federal  government  is  one  of  enumerated  powers,  is  not  con- 
troverted ;  nor  that  the  States  reserved  to  themselves  all  powers  not 
conferred  on  the  general  government  absolutely  or  by  necessary 
implication. 

^'  In  the  admission  of  the  new  States  into  the  Union,  compacts  were 
entered  into  with  the  federal  government,  that  they  would  not  tax  the 
lands  of  the  United  States.  This  implies  that  the  States  had  power 
to  tax  such  lands,  if  unrestrained  by  compact. 

^*  The  proprietary  right  to  lands  in  a  State  held  by  the  federal  gov- 
ernment is,  in  many  respects,  similar  to  that  of  an  individual.  A  com- 
pact may  exempt  the  lands  of  either  from  taxation.  An  action  may  be 
brought  by  either  for  an  injury  done  the  soil  or  timber.  A  convey- 
ance of  the  title  is  made  by  the  federal  government  under  its  own 
laws ;  and  by  the  individual  under  the  laws  of  the  State.  The  prin- 
cipal distinction  between  the  two  proprietorships  is,  that  the  govern- 
ment makes  the  conveyance  under  its  own  laws,  and  sues  in  its  own 
oonrts,  whilst  an  individual  proprietor  conveys  under  the  laws  of  the 
State,  and  prosecutes  under  those  laws  for  an  injury  done.  But  the 
important  inquiry  is,  whether  the  public  lands  are  subject  to  the 
lOTerei^ty  of  the  State  in  which  they  are  situated. 

'*  It  IS  a  fair  implication,  that  if  the  State  were  not  restrained  by 
compact,  it  could  tax  such  lands.     In  many  instances  the  States  have 
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taxed  the  lands  on  which  our  custom-houses  and  other  pahlic  bnild- 
ings  have  been  constructed,  and  such  taxes  have  been  paid  by  the 
federal  government.  This  applies  only  to  the  lands  owned  by  the 
government,  as  a  proprietor,  the  jurisdiction  never  having  been  ceded 
by  the  State. 

"  The  proprietorship  of  land  in  a  State  by  the  general  government 
cannot,  it  would  seem,  enlarge  its  sovereignty,  or  restrict  the  sover- 
eignty of  the  State.  This  sovereignty  extends  to  the  State  limits 
over  the  territory  of  the  State,  subject  only  to  the  proprietary  right 
of  the  lands  owned  by  the  federal  government,  and  the  right  to  die- 

Sose  of  such  lands  and  protect  them  under  such  regulation  as  it  may 
eem  proper. 
'^  Tne  State  organizes  its  territory  into  counties  and  townships,  and 
regulates  its  process  throughout  its  limits.  And  in  the  discharge  of 
its  ordinary  functions  of  sovereignty  a  State  has  a  right  to  provide  for 
an  intercourse  between  its  citizens,  commercial  and  otherwise,  in  every 
part  of  the  State,  by  the  establishment  of  easements,  whether  they 
may  be  common  roads,  turnpike,  plank,  or  railroads.  The  kind  of 
easement  must  depend  upon  the  discretion  of  the  legislature.  And 
this  power  extends  as  well  over  the  lands  owned  by  the  United  States 
as  those  owned  by  individuals. 

"  This  power,  it  is  believed,  has  been  exercised  by  all  the  States  in 
which  the  public  lands  have  been  situated.  It  is  a  power  which 
belongs  to  the  State,  and  the  exercise  of  which  is  essential  to  the 
prosperity  and  advancement  of  the  country.  State  and  county  roads 
have  been  established  and  constructed  over  the  public  lands  in  a  State 
under  the  laws  of  the  State,  without  any  doubt  of  its  power,  and  with 
the  acquiescence  of  the  federal  government.  In  this  respect  the  lands 
of  the  public  have  been  treated  and  appropriated  by  the  State  as  the 
lands  of  individuals.  These  easements  have  so  manifestly  conduced 
to  the  public  interest  that  no  objection,  from  any  quarter,  has  hitherto 
been  made.  And  it  is  believed  that  this  power  belongs  to  the  States. 
''It  is  difficult  to  perceive  on  what  principle  the  mere  ownership 
of  land  by  the  general  government  within  a  State  should  prohibit  the 
exercise  of  the  sovereign  power  of  the  State  in  so  important  a  matter 
as  the  easements  named.  In  no  point  of  view  are  these  improvements 
prejudicial  to  the  general  interest ;  on  the  contrary,  they  greatly  pro- 
mote it.  They  encourage  ]>opulation,  and  increase  the  value  of  land. 
In  no  respect  is  the  exercise  of  this  power  by  the  State  inconsistent 
with  a  fair  construction  of  the  constitutional  power  of  Congress  over 
the  public  lands.  It  does  not  interfere  with  the  disposition  of  the 
lands,  and,  instead  of  lessening,  enhances  their  value. 

"  Where  lands  are  reserved  or  held  by  the  general  government  for 
specified  and  national  purposes,  it  may  be  admitted  that  a  State 
cannot  construct  an  easement  which  shall,  in  any  degree,  affect  such 
purposes  injuriously.  No  one  can  question  the  right  of  the  federal 
government  to  select  the  sites  for  its  forts,  arsenals,  and  other  public 
Duildings.  The  right  claimed  for  the  State  has  no  reference  to  lands 
specially  appropriated,  but  to  those  held  as  general  proprietor  by  the 
government,  whether  surveyed  or  not. 
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''  The  right  of  eminent  domain  appertains  to  a  State  sovereignty, 
and  it  is  exercised  free  from  the  restraints  of  the  federal  Constitntion. 
The  property  of  individuals  is  sabject  to  this  right,  and  no  reason  is 
perceived  why  the  aggregate  property  in  a  State  of  the  individnals  of 
thA  Union  should  not  also  be  subject  to  it.  The  principle  is  the  same, 
and  the  beneficial  result  to  the  proprietors  is  the  same  in  proportion 
to  their  interests.  These  easements  have  their  source  in  State  power, 
and  do  not  befong  to  federal  action.     They  are  necessary  ror  the 

Snblic  at  large,  and  essential  to  the  interests  of  the  people  of  the 
tate. 

^^  The  powers  of  a  State  to  construct  a  road  necessarily  implies  the 
right  not  only  to  appropriate  the  line  of  the  road,  but  the  materials 
necessary  for  its  construction  and  use. 

'' Whether  we  look  to  principle,  or  the  structure  of  the  federal  and 
State  governments,  or  the  uniform  practice  of  the  new  States,  there 
would  seem  to  be  no  doubt  that  a  State  has  the  power  to  construct  a 
pablic  road  through  the  public  lands. 

'^  A  grant  to  this  effect  is  sometimes  made  by  Congress,  as  in  the 
act  of  1852  ;  but  this  does  not  show  the  necessity  of  such  a  grant. 
Generally,  Congress  appropriates  to  the  road  a  large  amount  of  lands. 
The  positions  are  believed  to  be  irrefragable — first,  that  the  right  of 
eminent  domain  is  in  the  State ;  and,  secondly,  that  the  exercise  of 
this  right  by  a  State  is  nowhere  inhibited,  expressly  or  impliedly,  in 
the  federal  Constitution,  or  in  the  powers  over  the  public  lands  by 
that  instrument,  in  Congress." 

These  views  are  unquestionably  sound.  They  bear  the  marks  of 
mnch  and  careful  reflection  upon  the  subject,  and  are  consistent  both 
with  the  theory  of  the  Constitution  and  with  the  language  by  which 
its  powers  are  delegated  to  the  general  government.  Tney  have  a 
peculiar  application  here,  as  the  case  is  so  similar  in  several  aspects 
to  that  which  called  them  forth. 

The  results  to  which  my  examination  of  this  case  has  led  me  are 
as  follows :  The  Fort  Dearborn  reservation  had  become  useless  and 
ahandoned  for  military  purposes  as  long  ago  as  the  year  1840,  and 
also  for  any  public  purposes,  except  as  to  that  part  reserved  from  sale 
by  Birchard,  and  used  for  a  light-house  and  marine  hospital.  It  was 
then  a  part  of  the  *^  public  lands,"  and  was  embraced  by  the  act  of 
Congress  of  September,  1850. 

But  even  taking  it  for  granted  that  it  was  not,  technically  speaking, 
a  part  of  the  '^  public  lands,"  it  was  land  owned  by  the  United  States, 
ftnd  the  part  conveyed  to  the  company  was  not  used  by  the  United 
States  for  any  purpose  whatever,  and,  being  an  even  numbered  sec- 
tion, was  granted  in  terms  by  the  act. 

Further,  the  State  of  Illinois  had  the  ri^ht  of  eminent  domain  over 
the  land,  and  her  exercise  of  it  did  not  interfere  with  any  right  re- 
served by  the  United  States  to  use  the  tract  conveyed  to  the  company 
fer  any  pnblic  purpose. 

The  land,  then,  was  the  property  of  the  company  at  the  date  of  the 
deed  from  the  Secretary  of  War,  in  October,  1852.  The  payment  of 
the  purchase-money,  $45|000,  by  the  company  cannot  be  regarded  as 
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a  Yoluntary  payment  under  the  circumstances.  It  was  monej  received 
by  the  United  States  without  consideration^  and  it  should  therefore 
be  repaid  to  the  claimants. 


35th  Conctbss,  )  HOUSE  OF  REPRESENTATIVES.  (  Report  C-  C. 
Id  Session,     )  \     No.  154. 


CHARLES  D,  ARFWEDSON, 


Km  4, 1SS8. — ^Repoited  from  the  Oonrt  of  CUhns,  and  oommitted  to  a  Committee  of  the 

WluAe  House  to-morrow. 


The  Court  of  Cladis  submits  the  following 

REPORT. 

To  the  honorable  the  Senate  and  Souae  of  BepresentaUves  of  the  United 

States  in  Congress  assemlded: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
« tke  report  in  the  case  of 

CHARLES  D-  ARPWBDSON  vs,  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

1  Certified  copies  of  papers  from  the  State  Department,  transmitted 
to  the  House  of  Representatives. 

3.  Certified  copies  of  papers  from  the  Treasury  Department,  trans- 
mitted to  the  House  of  Representatives. 

4.  Opinion  of  the  Court,  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  heretinto  set  my  hand  and  affixed  the 
rwif  1  8®^  ^f  ®^^  Court,  at  Washington,  this  fourth  day  of  March, 

I.5AAL.J    ^^  jj^  1857. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims^ 


To  the  honcmMe  the  Judges  of  the  Court  of  Clcdms: 

The  petition  of  Charles  D.  Arfwedson  respectfully  shows :  That  in 
the  year  1849,  while  he  was  United  States  consul  at  Stockholm,  in 
Sweden,  Mr.  Ellsworth,  the  United  States  charge  d'aflFaires  at  the  same 
court,  was  recalled,  and  the  legation  placed  in  his  charge,  on  the  24th 
July,  1849,  and,  in  conformity  with  repeated  instructions  from  the 
Department  of  State,  he  corresponded  with  the  Swedish  government 
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and  with  that  department  upon  diplomatic  subjects  of  a  delicate  nature, 
(and  in  a  manner  entirely  satisfactory  to  the  United  States  govern- 
ment,) until  the  22d  April,  1850,  when  Mr.  Schroeder  entered  upon  the 
functions  of  the  office.  That  for  these  services  he  asked  the  salary  of 
a  chargfc  d'affaires  for  the  period  he  discharged  the  duties,  {[under  the 
direction  of  the  State  Department,)  and  the  Department  of  State  de- 
cided that  there  was  no  authority  to  pay  without  special  legislation. 
He,  therefore,  through  his  agent,  Francis  A.  Dickins,  petitioned  Con- 
gress. During  the  Ist  session  31st  Congress,  Mr.  Foot  introduced  into 
the  Senate  bill  No.  378,  to  pay  his  demand  in  full,  but  it  was  not 
finally  acted  upon  by  that  body.  Again,  during  the  1st  session  32d 
Congress,  he  presented  a  memorial  to  each  House  of  Congress,  and  an 
amendment  was  made  to  the  general  civil  and  deplomatic  bill  to  pay 
one  half  the  salary,  amounting  to  $1,681  25,  which  he  received  by  his 
attorney  and  agent.  That  again,  1st  session  33d  Congress,  he  pre- 
sented a  memorial  to  each  House,  asking  to  be  paid  the  other  half  of 
the  salary.  In  the  Senate  the  Committee  of  Foreign  Relations  made 
a  favorable  report,  (No.  366,)  accompanied  by  bill  No.  372,  which  was 
passed  and  sent  to  the  House  of  Representatives.  That,  in  the  House 
of  Representatives,  the  Committee  on  Foreign  Affairs  directed  their 
chairman  to  report  an  amendment  to  the  general  appropriation  bill  to 
pay  the  claim.  That  when  the  amendment  was  offered,  it  was  decided 
to  be  out  of  order,  and,  consequently,  lost.  That  the  chairman  of  the 
Committee  on  Foreign  Affairs  of  the  House  of  Representatives  then 
took  the  memorial  and  papers,  which  had  originally  been  presented 
to  the  House  of  Representatives,  and  requested  Mr.  Mason,  the  chair- 
man of  the  Committee  on  Foreign  Relations  in  the  Senate,  to  move  an 
amendment  to  the  appropriation  bill  there,  (the  Senate  having  already 
passed  a  bill,  which  was  then  in  the  House  of  Representatives,  to  pay 
the  same,)  but  instead  of  doing  so  he  presented  them,  including  the 
eld  memorial,  which  belonged  to  the  House  of  Representatives  and 
had  been  inadvertantly  sent,  to  the  Senate,  and  had  them  referred  to 
the  Committee  on  Foreign  Relations,  and  afterwards  made  a  report, 
No.  389,  asking  to  be  discharged  from  the  further  consideration  of  the 
subject.  That  your  petitioner  knew  nothing  of  this  until  after  Congress 
had  adjourned.  That  in  the  House  of  Representatives  the  Senate  bill, 
report,  and  papers  were  mislaid,  and,  consequently,  not  reported  to 
the  House  when  they  should  have  been.  Wherefore  your  petitioner 
(who  is  sole  owner  of  the  claim)  asks  the  favorable  consideration  of 
the  Court  in  the  premises. 

CHARLES  D.  ARFWEDSON, 
By  his  agent  and  attorney, 
FRANCIS  A.  DICKINS. 

County  op  Washington,  ) 
District  of  Cclumbia,     J 

Personally  appeared  before  me,  this  20th  October,  1855,  Francis  A. 
Dickins,  who,  being  duly  sworn,  says  that  he  believes  the  foregoing 
particulars  to  be  true. 

JOHN  D.  CLARK,  J.  P. 


CHABLES  D.   ABFWEDSON. 


[No.  11708,]  Treasury  Department, 

Fifth  Auditor's  Office,  Nov.  1,  1852. 

I  hereby  certify  that,  in  pursuance  of  the  act  of  Congress  of  Slst 
Attgttst,  1852,  making  appropriations  for  the  civil  and  diplomatic 
expenses  of  the  government,  I  have  examined  and  adjusted  an  account 
between  the  United  States  and  Charles  D.  Arfwedson,  their  consul  at 
Stockholm  in  Sweden,  and  find  that  the  sum  of  one  thousand  six 
hundred  and  eighty-one  dollars  and  twenty-five  cents  is  due  from  the 
said  States  unto  Francis  A.  Dickens,  attorney  of  the  said  Charles  D. 
Arfwedson,  for  his  diplomatic  services  at  Stockholm,  as  acting  charg^ 
d'a&irea,  between  24th  July,  1849,  and  22d  April,  1850,  after  the 
departure  of  Mr.  Ellsworth  and  arrival  of  Mr.  Schroeder,  eight  months 
and  twenty-nine  days,  in  full  for  all  such  services  for  the  period  named, 
per  account  and  power  of  attorney  herewith,  $1,681  25,  as  appears 
from  the  statement  and  vouchers  herewith  transmitted  for  the  decision 
of  the  Comptroller  of  the  Treasury  thereon 

STEPHEN  PLEASONTON,  Auditor. 

EusHA  Whittlesey,  Esq., 

OamptroUcr  <f  the  Treasury  of  the  TJmied  StoAes. 

Tbeasubt  Depabtmbnt, 

Comptroller^ 8  Office, 

I  admit  and  certify  the  above  balcmce,  this  Ist  day  of  November, 
1852. 

K  WHITTLESEY,  Comptroller. 
To  the  Begistbb. 


The  UnTBD  9rAns, 

To  Charles  D.  ABFWEnsoN, 

Their  oonstd  at  Stodcholm,  in  Sweden,    Db. 

For  this  sum  allowed  under  the  act  of  Congress  of  Slst  August, 
1852,  making  appropriations  for  the  civil  and  diplomatic  expenses  of 
^e  government,  for  his  diplomatic  services  at  Stockholm,  as  acting 
charge  d'affaires,  between  24th  February,  1849,  and  22d  April,  1860, 
after  the  departure  of  Mr.  Ellsworth  and  arrival  of  Mr.  Schroeder,  is 
eight  months  and  twenty-nine  days,  in  full  of  for  all  such  services  for 
the  period  named,  $1,681  25. 

Tbeasubt  Depabtment, 
Fifth  Auditor's  Office,  November  1,  1852. 

THOS.  MUSTIN. 

Coicptbolleb's  Office, 

November  1,  1852. 

WM.  ANDERSON. 
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Know  all  men  by  these  presents,  I,  G.  D.  Arfwedson,  consul  of  the 
United  States  of  America  at  Stockholm,  and  late  charge  d'affaires  ad 
interim  of  the  United  States,  near  the  government  of  Sweden  and 
Norway,  do  hereby  constitute  and  appoint  Francis  A.  Dickins  my 
attorney,  to  collect  from  the  proper  officer  of  the  United  States 
Treasury  all  salary  or  compensation  (being  $1,681  25)  allowed  to  me 
by  an  act,  entitled  ^*An  act  making  appropriations  for  the  civil  and 
diplomatic  expenses  of  the  government,  for  the  year  ending  30th  June, 
1853,  and  for  other  purposes,"  approved  31st  August,  1852.  And  I 
do  hereby  authorize  my  said  attorney  to  give  all  proper  receipts  and 
do  all  such  acts  as  he  may  lawfully  do  in  the  premises. 

Witness  my  hand  and  seal,  this  first  day  of  October,  in  the  year 
1852. 

C.  D,  AEPWEDSON.    [bealJ 

Signed  and  sealed  in  presence  of — 

Louis  GUILLBTENAT, 

Alexis  Nobino. 

Legation  of  the  United  States, 

Stockholm,  October  2, 1852. 

F.  SCHROEDER. 


The  United  States  of  America, 

To  Charles  D.  Arfwedson,    Dr. 

For  his  compensation  while  acting  as  United  States  charge  d'affaires 
at  Stockholm,  from  the  24th  July,  1849,  to  22d  April,  1850,  being  the 
compensation  allowed  by  the  act  of  Congress  of  ilie  31st  August^ 
1852,  $1,681  25. 

FRANCIS  A.  DICKINS,  Attorney  of 
CHARLES  D.  ARFWEDSON. 

NOTElfBER  1,  1852. 


warrant.  Treasury  department. 


TREASURY.  To  John  Shane f  Treasurer  of  the  United  States^ 

Chreeting: 

No.  8108.  Pay  to  Francis  A.  Dickins,  attorney    of 

Charles  D.  Arfwedson,  U.  S.  consul  at  Stock- 

APPROPRIATION.  holm,  in  Sweden,  or  order,  out  of  the  appro* 

<  priation  named  in  the  margin,  sixteen  hiin- 
For  compensation  of  dred  and  eighty  one  dollars  and  twenty-five 
.Charles  D.  Arfwedson,  cents,  for  his  diplomatic  services  at  Stock- 
consul  of  U.  S.  at  Stock-  holm,  as  acting  charg6  de  affaires,  between 
hohn,  Sweden,  for  diplo-  24th  July,  1849,  and  22d  April,  1850,  after 
matic  services  rendered  the  departure  of  Mr.  Ellsworth  and  arrival 
as  charg^  d'affaires  at  of  Mr.  Schroeder,  8  months  and  29  days,  in 
that  place,  by  the  in-  full  for  all  such  services  for  the  period 
stmction  of  the  Secre-  named, 
tary  of  State,  from  the  Agreeably  to  a  certificate  of  the  Gomp- 
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recall  of  Mr.  Ellsworth    troller  of  the  Treasury,  No.  11708,  dated  Ist 
to  the  arrival  of  Mr.    November,  1852,  recorded  by  the  Register. 
Schroeder.    Appointed        For  so  doing  this  shall  be  your  warrant, 
charge  d'affaires    from  Given  under  my  hand  and  the  seal  of 

the  24th  July,  1849,  to  the  Treasury,  this  first  day  of  No- 

22dApril,  1850,  &c.,  per     [seal.]     vember,  in  the  year  one  thousand 
act  August  31,  1852.  eight  hundred  and  fifty-two,  and  of 

independence  the  seventy-seventh. 
A.  L.  E.  W.  T.  HODGE, 

Acting  Secretary  of  the  Treasury, 
$1,681  25 

Countersigned,  E.  WHITTLESEY, 

Comptroller. 
Becorded,  R  <fe  E  Ist, 

N.  SERGEANT,  Begister. 

Beceived  for  the  above  warrant  draft  No.  3108  on  A.  T.,  New  York. 

FRANCIS  A.  DICKINS,  Attorney. 


No.  3108.  Tbeasuby  Warrant,  No.  8108. 

TREASURY  OF  THE  UNriED  STATES, 

♦1,681  25  Washington,  November  1, 1862. 

At  sight,  pay  to  Francis  A.  Dickins,  attorney,  Ac,  or  order,  one 
thousand  six  hundred  and  eighty-one  dollars  and  twenty-five  cents. 

i         CANCELLED         \  J.    SLOANE, 

LoTHEK  BuS^ua,  AMt  Tr.  J  TreosurcT  of  the  United  States. 

No.  3108.  Registered  November  1, 1852.  $1,681  25 

N.  SARGENT, 
Begister  of  the  Treasv/ry. 
Assistant  Treasurer,  U.  S., 

Nefw  York. 

Endorsed^-''  Francis  A.  Dickins."  "  Pay  E.  W.  Clark,  Dodge  &  Co. 
or  order,  Chnbb  Brother."  "  E.  W.  Clark,  Dodge  &  Co."  "  Received 
payment,  J.  Anthony."    "  Paid,  Nov.  3,  '52." 


Treasury  Department, 
Begister^s  Office,  December  4,  1857. 

I  do  hereby  certify  that  the  annexed  report,  statement,  and  vouchers 
of  the  account  of  Charles  D.  Arfwedson,  as  acting  charge  d'affaires  at 
Stockholm,  under  the  act  of  Congress  of  August  31,  1852,  treasury 
warrant,  and  draft,  are  true  transcripts  of  the  originals  now  on  file  in 
this  office. 

F.  BIGGER,  Begister. 
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Be  it  remembered  that  Pinley  Bigger,  esq.,  who  certified  the  an- 
nexed transcripts,  is  now,  and  was  at  the  time  of  doing  so,  Register  of 
the  Treasury  of  the  United  States,  and  that  full  faith  and  credit  are 
due  to  his  official  attestations. 

In   testimony  whereof,  I,  Howell  Cobb,   Secretary  of  the 
Treasury  of  the  United  States,  have  hereunto  subscribed 
[SEAL.]         my  name,  and  caused  to  be  affixed  the  seal  of  this  depart- 
ment, at  the  city  of  Washington,  this  fourth  day  of  De- 
cember, in  the  year  of  our  Lord  1867. 

HOWELL  COBB, 

Secretary  of  the  Treasury. 

Department  op  State, 
Wdshingtonj  December  3,  1857. 

Sir  :  In  reply  to  your  communication  of  the  30th  ultimo,  enclosing 
an  order  of  the  Court  of  Claims  for  certain  evidence  to  be  used  in 
the  case  of  Charles  D.  Arfwedson  V8,  The  United  States,  I  have  the 
honor  to  transmit  a  copy  of  a  letter  from  the  Department  of  State, 
dated  January  27, 1852,  to  the  Hon.  John  L.  Taylor,  of  the  Committee 
on  Foreign  Relations  of  the  House  of  Representatives,  embracing  all 
the  evidence  desired  by  the  Court  which  is  on  the  files  of  this 
department. 

I  am,  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS. 

Samuel  H.  Huntinobon,  Esq., 

Chief  Clerk  of  the  Court  of  Claims,  Waahingtcn. 


Department  op  State, 
Washington,  January  27,  1852. 

Sir  :  In  answer  to  the  inquiry  contained  in  your  letter  of  the  26th 
instant,  respecting  the  services  of  Mr.  Arfwedson,  United  States 
consul  at  Stockholm  during  the  interval  between  the  suspension  of 
Mr.  Ellsworth  and  the  appointment  of  Mr.  Schroeder,  as  charg^ 
d'affaires  to  Sweden,  I  have  the  honor  to  acquaint  you,  for  the 
information  of  the  Committee  on  Foreign  Ajffairs,  that  the  correspon- 
dence of  this  department  with  Mr.  A.  concerning  the  affairs  of  the 
legation  commenced  with  a  despatch  addressed  to  him  on  the  17th  of 
March,  1849,  covering  a  duplicate  of  instructions  to  Mr.  Ellsworth  of 
the  13th  of  that  month  recalling  the  charge,  and  directing  him  to 

Elace  the  legation  in  the  consul's  hands.  This  transfer  was  not  made, 
owever^'  till  the  24th  of  July,  1849 ;  but,  in  conformity  with  repeated 
instructions  from  this  department,  Mr.  Arfwedson  continued  to  cor- 
respond with  the  Swedish  government  and  with  his  own  upon  diplo- 
matic subjects  of  a  delicate  nature,  (and  in  a  manner  entirely  satis* 
factory  to  his  government,)  until  the  22d  of  April,  1850,  the  period 
when  Mr.  Schroeder  entered  upon  the  functions  of  the  oflSce.  In  a 
despatch  to  Mr.  Ellsworth,  dated  the  11th  of  June,  1849,  he  was 
coHimanded  to  yield  up,  immediately,  the  charge  of  the  legation  to 
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Mr.  A.,  and  the  latter  was  made  acquainted  with  this  order  in  a 
despatch  of  the  same  date. 

It  will  afford  me  pleasure  to  submit,  in  confidence^  for  your  perusal 
or  that  of  any  number  of  the  Committee  on  Foreign  AflFairs,  the  whole 
of  the  correspondence  referred  to,  by  which  a  judgment  may  be  made 
of  the  extent  and  value  of  the  diplomatic  services  rendered  by  Mr.  A.; 
but  the  question  of  a  just  compensation  for  those  services  is  one  whieh 
Congress  alone  is  competent  to  decide. 

The  memorial  of  the  attorney  of  Mr.  A,  which  accompanied  your 
ktter,  is,  by  your  desire,  herewith  returned. 
I  have  the  honor  to  be,  sir,  &g., 

DANIEL  WEBSTEE. 
Hon.  J.  L.  Taylob, 

Committee  on  Foreign  Affairs,  House  of  Bypresentatives. 


TJNTrED  STATES  OF  AMEEICA, 


Depabtment  op  State. 
To  aU  to  whom  these  presents  shall  come^  greeting : 

I  certify  that  Mr.  Charles  D.  Arfwedson  was  appointed  charge 
d'affaires,  ad  irUerim,  of  the  United  States  at  Stockholm,  Sweden,  in 
the  place  of  Mr.  Ellsworth,  on  the  11th  of  June,  1849,  and  that  the 
affairs  of  the  legation  remained  in  his  charge  until  the  arrival  of  Mr. 
Schrooder,  who  succeeded  Mr.  Ellsworth  in  that  mission.  During  the 
period  adverted  to  Mr.  Arfwedson  corresponded  with  the  government 
of  Sweden  and  with  this  department. 

In  testimony  whereof,  I,  W.  L.  Marcy,  Secretary  of  State  of  the 
r^    1  United  States,  have  hereunto  subscribed  my  name,  and  caused 
'^  the  seal  of  the  Department  of  State  to  be  aiBSxed. 

Done  at  the  city  of  Washington  this  28th  day  of  May,  A.  D.  1866, 
said  of  the  independence  of  the  United  States  of  America  the 
eightieth. 

W.  L.  MARCY. 


IN  THOE  C50URT  OF  CLAIMS. 

Chables  D.  ABFWEnsoN  VS.  The  Unfted  States. 

Scaeburqh,  J.,  delivered  the  opinion  of  the  Court : 

Mr.  Ellsworth,  late  charg6  d'affaires  of  the  United  States  at  Stock' 
liolm,  Sweden,  was  recalled,  and  on  his  recall,  by  the  direction  of 
the  Secretary  of  State,  placed  the  legation  in  the  hands  of  the  peti- 
tioner. The  despatch  from  the  State  Department  recalling  Mr.  Ells* 
worth,  and  directing  him  to  transfer  the  legation  to  the  petitioner, 
l)earg  date  on  the  13th  day  of  March,  A.  D.  1849,  and  the  transfer 
was  made  on  the  24th  day  of  July,  in  that  year.  The  petitioner  was 
^  at  that  time  the  consul  of  the  United  States  at  Stockholm. 
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The  petitioner  contined  to  act  as  charg6  d'affaires  ad  interim  until 
the  22d  day  of  April,  A.  D.  1850,  when  Mr.  Schroeder,  the  snccessor 
of  Mr.  Ellsworth,  entered  upon  the  duties  of  his  office.  During  that 
time,  under  repeated  instructions  from  the  State  Department,  he  cor- 
responded with  this  government  and  that  of  Sweden  upon  diplomatic 
subjects  of  a  delicate  nature,  in  a  manner  entirely  satisfactory  to  thie 
government. 

By  the  act  approved  August  Slst,  A.  D.  1852,  ch.  108,  an  appro- 
priation of  sixteen  hundred  and  eighty-one  dollars  and  twenty-five 
cents  was  made  "  for  compensation  of  Charles  D.  Arfwedson,  consul 
of  the  United  States  at  Stockholm,  Sweden,  for  diplomatic  services 
rendered  as  charge  d'affaires  at  that  place,  by  the  instruction  of  the 
Secretary  of  State,  from  the  recall  of  Mr.  Ellsworth  to  the  arrival  of 
Mr.  Schroeder,  appointed  charge  d'affaires  from  the  twenty-fourth 
July,  eighteen  hundred  and  forty-nine,  to  the  twenty-second  day  of 
April,  eighteen  hundred  and  fifty,  a  period  of  eight  months  and 
twenty-nine  days,  being  one-half  of  the  salary  of  a  charge  d^qffaires^ 
and  in  full  for  such  service  for  the  period  named." — (10  Stat,  at  L.,  p.  89.) 

At  the  first  session  of  the  33d  Congress  the  petitioner  presented  a 
memorial  to  each  House  asking  to  be  paid  the  other  half  of  the 
salary.  In  the  Senate,  the  Committee  on  Foreign  Relations  made  a 
favorable  report,  accompanied  by  a  bill,  which  was  passed  and  sent 
to  the  House  of  Representatives.  In  the  House  of  Representatives 
the  Committee  on  Foreign  Affairs,  the  petitioner  states,  directed 
their  chairman  to  report  an  amendment  to  the  general  appropriation 
bill  to  pay  the  claim.  The  amendment  was  offered,  but  rejected, 
because  it  was  out  of  order.  Afterwards  the  Committee  on  Foreign 
Relations,  in  the  Senate,  made  a  report,  asking  to  be  discharged  from 
the  further  consideration  of  the  subject. 

The  petitioner  asks  the  favorable  consideration  of  this  Court  in  the 
premises. 

The  act  of  Congress  approved  May  1,  A.  D.  1810,  which  was  in 
force  when  the  services  for  which  compensation  is  now  claimed  were 
rendered,  provides,  "  that  the  President  of  the  United  States  shall  not 
allow  to  any  *****  charge  d'affaires  a  greater  sum  than 
at  the  rate  of  four  thousand  five  hundred  dollars  per  annum,  as  a  com- 
pensation for  all  his  personal  services  and  expenses." — (2  Stat,  at  L., 
p.  608,  ch.  44,  §  1.)  In  this  case  Congress  allowed  to  the  petitioner 
compensation  at  the  rate  of  one  half  of  the  maodmum  authorized  by 
the  act  of  1810,  and  declared  that  it  should  be  in  full  for  the  services 
rendered  by  him.  The  compensation  to  which  the  petitioner  was 
entitled  could  not  exceed  the  rate  of  $4,500  per  annum  ;  but  it  might, 
in  the  discretion  of  the  President,  be  less.  The  President  not  making 
any  allowance,  the  matter  was  referred  to  Congress,  and  Congress 
allowe'd  less.  This  is  conclusive  against  the  petitioner.  He  has  n<» 
legal  right  to  any  greater  compensation. 

The  Committee  on  Foreign  Relations,  in  the  Senate,  in  their  report 
made  on  the  15th  day  of  May,  A.  D.  1854,  say:  "The  memorialigt 
acted  as  charg^  d'affaires  for  a  period  of  eight  months  and  twenty- 
nine  days ;  for  which  his  compensation,  at  the  usual  rate  of  $4,500  per 
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annumj  would  amount  to  the  sum  of  $3,362  50.  In  the  general  civil 
2U)d  diplomatic  appropriation  act  of  August  31,  1852,  provision  was 
made  for  the  payment  of  half  that  sum  to  the  memorialist,  leaving 
$1,681  25  still  due,  for  which  he  now  appeals  to  Congress. 

"  When  this  application  was  before  this  committee  during  the  last 
Congress,  it  was  believed  that  the  consul  fees,  together  with  the 
amount  then  allowed,  would  be  equivalent  to  the  full  compensation  of 
a  charge,  and  hence  the  whole  was  not  then  allowed.  But  it  now 
appears  from  a  certificate  of  the  memorialist,  filed  with  the  present 
application,  that  the  whole  amount  of  consular  fees  received  by  him 
from  the  1st  of  April,  1849,  to  the  1st  of  April,  1860,  was  but  $89  75, 
a  sum  believed  to  be  barely  adequate  to  cover  the  expenses  of  the 
consular  office  itself. 

"Under  these  circumstances  the  committee  see  no  reason  why  a 
discrimination  should  be  made  against  this  particidar  claimant,  whilst 
it  has  been  usual  to  allow  full  compensation  for  such  services  in  other 
similar  cases.  They  therefore  report  a  bill  for  the  amount  of  the 
balance  above  stated,  and  recommend  its  passage." 

If  Congress  acted  under  the  mistake  stated  by  the  committee,  in 
making  the  appropriation  of  1852,  they  doubtless  can  afibrd  relief. 
Bat  this  Court  is  not  authorized  to  inquire  into  that  matter.  Congress 
had  full  power  to  ascertain  and  determine  the  value  of  the  petitioner's 
services.  They  did  so.  Their  act  is  law  to  this  Court.  We  cannot 
gainsay  it.  We  are  obliged,  therefore,  to  say,  that  the  petitioner  has 
DO  legcd  title  to  relief. 


Eop.  C.  C.  154- 


35th  Cokqrks,  >  HOUSE  OF  REPRESENTATIVES.  C  Report  C.  0. 
Ui  SesaioH.     )  {     No.  166. 


N.  &  B.  GODDARD,  EXECUTORS  OF  NATHANIEL  GODDARD. 


Habch  i,  1868. — fieported  from  the  Court  of  Claims  and  committed  to  a  Committee  of 

the  Whole  House  to-morrow. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

Te  the  Jumarable  the  SencUe  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled: 

The  Coart  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

S,  &  B.  GODDARD,  EXECUTORS  OF  NATHANIEL  GODDARD 

vs.  THE  UNITED  STATES, 

1.  The  petition  of  the  claimant. 

2.  Solicitor's  brief. 

3.  Opinion  of  the  Coart  adverse  to  the  claim. 

4.  Numerous  papers  in  this  case  referred  by  the  House  of  Repre- 
sentatives to  the  Court  of  Claims,  and  returned  to  that  House  in  a 
separate  package. 

By  order  of  the  Court  of  Claims. 

la  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
UP  IT  1     8^*1  of  said  Court  at  Washington,  this  fourth  day  of  March, 

,8EiL.J       ^    p     jggg^ 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  TEffi  UNITED  STATES  COURT  OF  CLAIMS. 

To  the  honorcMe  the  Judges  of  the  Court  of  Claims  : 

The  petition  of  Nathaniel  Goddard  and  Benjamin  Goddard,  execu- 
tors of  the  last  will  and  testament  of  Nathaniel  Goddard,  late  of  the 
city  of  Boston,  owner  of  the  ship  Ariadne,  in  behalf  of  themselves 
and  William  Parsons,  Thomas  C.  Amory  &  Co.,  Samuel  G.  Perkins 
&  Co.,  James  and  Thomas  H.  Perkins,  Thomas  Parsons,  and  Samuel 
Hay,  all  of  said  city,  and  together  with  said  Nathaniel  Qoddard, 
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owners  of  her  oargo,  or   their  legal    representatives;  respectAilIf 
showeth : 

That  in  the  month  of  September,  1812,  the  said  ship  Ariadne  sailed 
from  Alexandria,  then  in  the  District  of  Columbia,  for  Cadiz  in  Spain, 
a  nentral  port,  with  a  cargo  of  flour,  consigned  to  a  mercantile  hoase 
in  said  Cadiz  composed  of  native  American  citizens.     That  on  her 
direct  voyage  thither,  and  on  the  15th  October,  1812,  she  was  cap- 
tured by  the  United  States  brig-of-war  Argus,  and  brought  into  the 
district  of  Pennsylvania,  and  there  libelled  in  the  district  court  by 
the  captors  as  prize  of  war  ;  that  the  sole  cause  of  her  capture,  and 
of  her  condemnation  as  hereinafter  mentioned,*  was,  that  she  had  on 
board  at  the  time  of  her  capture  a  British  license  ;  that  the  petitioners 
gave  bonds,   on  the  delivery  of  the  vessel  and  cargo  to  them,  in 
the  usual  form^  and  the  Ariadne  again  proceeded  on  and  performed 
her  original  voyage,  and  arrived  at  her  port  of  destination  in  Feb- 
ruary, 1813  ;  that  the  libel  was  heard  and  tried  in  the  district  court 
of  the  district  of  Pennsylvania,  when,  after  a  full  hearing,  the  trans- 
action was  pronounced  innocent,  and  the  vessel  and  cargo  ordered  to 
be  restored  to  the  petitionerH,  and  the  captors  to  pay  damages.     From 
this  decree  the  captors  appealed  to  the  circuit  court,  where  the  decree 
of  the  district  court  was  reversed ;  and  from  this  decree  the  petitioners 
appealed  to   the  Supreme  Court  of  the  United  States,  where,  at 
the  term  of  that  court  in  1817,  the  decision  of  the  circuit  court  was 
affirmed,   and  a  final  decree  of  condemnation  passed  on  the  vessel 
and  cargo ;  whereupon  the  petitioners  and  their  sureties  paid  the 
amount  of  their  bonds,  to  the  end  that  distribution  might  be  made  to 
the  United  States  and  the  captors  according  to  law.     That  there  was 
no  suggestion  or  suspicion  that  the  property  belonged  to  the  enemy, 
or  of  its  having  been  shipped  with  intention  of  promoting  his  views 
or  object ;  that  the  whole  offence,  if  any  there  was,  consisted  in  bar- 
ing said  license  on  board  said  vessel ;  that  they  had  no  intention  of 
violating  any  law  of  their  country,  nor  did  they  know  or  believe  that 
having  on  board  said  vessel  said  license  was  in  violation  of  the  law  of 
the  land  or  any  principle  of  public  or  private  duty  ;  that  this  opinion 
was  entertained  in  common  with  other  citizens,  and  particularly  ex- 
pressed by  the  most  distinguished  functionaries  of  the  government^ 
the  then  President  and  Attorney  General  of  the  United  States ;  that 
if  they  erred  it  was  unintentional,  and  the  penalty  of  sequestration  of 
their  property  was  too  severe  an  infliction  for  the  violation  of  an  un- 
written rule  of  conduct,  at  that  time  never  promulgated  by  the  gov- 
ernment or  known  to  the  citizen. 

'  .  That  after  her  capture  as  aforesaid  by  the  Argus,  a  prize  master 
was  put  on  board  of  the  Ariadne,  with  orders  to  take  her  into  the 
first  poft  she  could  make  in  the  United  States ;  and  on  the  passage 
she  fell  in  with  two  British  cruisers,  viz :  the  sloop-of-war  Tartarus 
and  the  brig  Calibre,  and  escaped  from  them  after  a  strict  examina- 
tion, by  liiaking  use  of  the  very  license  for  having  on  board  which 
ehe  was  seized  and  condemned.  Your  petitioners  therefore  pray  the 
judgment  of  this  honorable  Court  for  the  portion  of  the  proceeds  of 
said  ship  and  cargo  which  was  paid  into  the  Treasury  of  the  United 
States.     Your  petitioners  are  the  sole  owners  of  said  claim,  which 
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was  broQglit  before  Congress  soon  after  the  decree  was  passed ;  and  in 
1818,  Mr.  Lowndes,  of  ^nth  Carolina,  chairman  of  Ways  and  Means, 
after  having  received  the  opinion  of  Mr.  Crawford,  Secretary  of  the 
Treasury,  made  a  favorable  report  thereon,  but  no  bill  was  passed.  In 
1824  the  petition  was  again  presented  and  referred^  bat  no  further 
action  was  had.  In  1837  a  favorable  report  was  made  in  the  House 
of  Bepresentatires,  but  the  bill  reported  did  not  pass.  In  1846 
another  favorable  report  was  made,  and  the  bill  for  relief  passed  the 
Senate.  In  1854  a  favorable  report  was  made  in  the  House  of  Repre- 
sentatives, but  the  bill  not  having  been  reached,  it  was  by  the  resolu- 
tion of  the  House  referred  to  this  honorable  Court. 

A.  H.  LAWRENCE, 
Attorney  for  Petitioners. 

District  of  Columbia, 
Washington  County. 

On  this  fifth  day  of  July,  A.  D.  1855,  before  me,  a  justice  of  the 
peace  in  and  for  said  county,  personally  appeared  James  Toung,  the 
agent  of  the  within  named  petitioners,  and  made  oath  that  the  facts 
stated  in  the  foregoing  petition  are  true,  to  the  best  of  his  knowledge 
and  helief. 

J.  H.  GODDARD,  J.  P. 


m  THE  COURT  OF  CLAIM8.— No.  86. 

Thb  Exboutobs  of  Nathan  Goddabd  vs.  Thb  ITnitbd  Statbs. 

SoUoUor'sbrief. 

States  that  the  Ariadne  sailed  from  Alexandria  in  September,  1812, 
to  Cadiz,  in  Spain,  and  was  captured  by  the  United  States  brig  Argus  ; 
vaa  libelled,  &c.  Decree  of  the  Supreme  Court  in  1817  ;  condemned 
because  she  had  a  British  license.  States  owners  had  no  intention  of 
violating  the  law  of  the  country,  and  did  not  know  or  believe  that 
luiving  said  license  was  in  violation  of  the  law  or  any  principle  of 
public  policy.  This  opinion  is  entertained  by  many  citizens,  particu* 
l^lj  by  the  President  and  Attorney  General.  After  the  Ariadne  was 
captured,  petition  to  Congress  and  report  of  Mr.  Lowndes,  in  1818.  In 
1837,  favorable  report  of  the  House  of  Representatives,  and  bill  did 
not  pass.  In  1846,  another  favorable  report,  and  a  bill  for  relief  * 
PUfled  the  Senate.    In  1864,  another  fiEivorable  report. 


This  case  baa  already  been  decided  in  the  Supreme  Court. — (See 
Ariadne,  2  Wheaton^  143  ;  see  page  144,  chief  justice  calls  for  further 
^f  to  distinguish  this  from  former  cases  of  license ;  see  Justice 
Wtthington's  opinion,  page  14'7-'48.)  This  dedsion  covers  every 
point  on  the  question  of  legality  or  illegality  attempted  to  be  made  by 
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the  petitioners. — (See  argument  of  Mr.  Pinkney,  in  the  case  of  the 
Aurora,  8  Cranch,  213,  who  shows  that  the  principle  on  which  the 
Supreme  Court  decided  the  case  of  the  Ariadne  was  sanctioned  hj  the 
British  admiralty  courts  as  far  back  as  1704  and  1707  ;  see  also  the 
Julia,  8  Cranch,  ^  181  ;  Aurora,  203  ;  Hiram,  444,  and  1  Wheaton, 
440  ;  the  Caledonia,  4  Wheaton,  page  100  ;  the  Hoop,  1  C.  Bohinson, 
196  to  201 ;  1  C.  Bobinson,  11,  13  ;  4C.  Eobinson,  83,  84.) 

2.  As  to  the  allegation  that  this  law  was  unknown  to  the  adven- 
turers for  this  ship  :   Ignorantia  juris,  &c. 

3.  Even  if  the  individuals  filling  the  offices  of  President  and  Attor- 
ney General  held  the  opinions  charged  in  the  petition,  yet  this  gives 
no  color  of  claim  against  the  United  States,  for  it  is  not  alleged  those 
officers  did  any  official  act,  or  had  authority  to  do  any  official  act, 
which  could  bind  the  United  States  to  indemnify  the  adventurers  for 
loss  sustained  by  embarking  in  this  illegal  trade.  The  trade  was  not 
engaged  in  for  the  benefit  of  the  United  States,  but  at  the  private 
speculation  of  the  parties,  who  took  all  the  profits  to  their  own  use, 
and  who  should  take  all  the  hazard. 

DAN'L  EATCLIFFE, 
Assistant  Solicitor  Court  of  Claims. 


in  the  coubt  of  claims. 

Nathaniel  and  Benjamin  Goddabd, 

Executors  of  Nathaniel  Goddard,  late  of  the  city  of  Boston,  owner  of 
the  ship  Ariadne,  on  behalf  of  themselves  and  others,  all  of  said 
city,  and,  together  with  said  Nathaniel  Goddard,  owners  of  her 
cargo,  or  their  legal  representatives,  vs.  The  United  Statbs. 

Judge  Blacefobd  delivered  the  opinion  of  the  Court : 

This  cause  was  referred  to  this  Court  by  the  House  of  Uepresentati?e». 

The  petition,  so  far  as  it  need  be  stated,  is  as  follows :  That  in 
September,  1812,  (war  then  existing  between  the  United  States  and 
Great  Britain,)  the  ship  Ariadne  sailed  from  Alexandria,  then  in  the 
District  of  Columbia,  for  Cadiz,  a  neutral  port,  in  Spain,  with  a  cargo 
of  flour  ;  that  on  the  15th  of  October,  1812,  the  ship  was  captured  by 
the  United  States  brig-of-war  Ar^us,  and  taken  into  the  district  of 
Pennsylvania,  and  there  libelled  m  the  district  court  of  the  United 
States  ;  that  the  vessel  and  cargo  were  ordered  to  be  restored  by  said 
court,  but  the  circuit  court  in  said  district  reversed  the  degree,  and 
the  vessel  and  cargo  were  condemned  ;  that  the  decree  of  the  circuit 
court  «is  affirmed  by  the  Supreme  Court  of  the  United  States  ;  that 
in  conHquence  of  said  decree  of  condemnation,  certain  bonds,  which 
had  previously  been  given  by  the  claimants  upon  the  delivery  to  them 
of  the  vessel  and  cargo^  were  paid,  to  the  end  that  distribution  might 
be  made  to  the  United  States  and  the  captors  according  to  law.  The 
petition  also  states  that  the  sole  cause  of  the  capture  and  condemna- 
tion was,  that  the  ship  had  on  board,  at  the  time  of  her  capture,  a 
British  license. 
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The  prayer  of  the  petition  is  for  a  judgment  for  the  portion  of  the 
proceeds  of  said  ship  and  cargo  which  were  paid  into  the  treasury  of 
the  UDited  States. 

It  is  very  clear,  upon  the  face  of  the  petition,  that  the  claimants 
have  no  remedy  in  this  Court.  The  said  decree  of  condemnation  of 
the  ship  and  cargo  was  affirmed  by  the  Supreme  Court  of  the  United 
States,  on  the  ground  that  the  ship,  at  the  time  of  her  capture,  was 
sailing  under  a  license  of  the  enemy. — (The  Ariadne,  2  Wheaton,  143.) 

The  money  paid  into  the  treasury  of  the  United  States,  in  conse- 
quence of  said  decree  of  condemnation,  must  be  considered  as  legally 
belonging  to  the  United  States. 

We  cannot  go  behind  the  degree  of  a  court  of  competent  jurisdiction* 

This  case  is,  therefore,  reported  to  Congress  as  one  in  which,  on 
the  face  of  the  petition,  the  claimants  have  no  legal  demand  against 
the  United  States.  The  case  is  one  that  addresses  itself  entirely  to 
the  discretion  of  Congress. 


To  Hit  Senate  amd  House  of  Bepresentatives  of  the  United  StcUes  in 

Congress  assembled: 

The  petition  of  Nathaniel  Goddard,  owner  of  the  ship  Ariadne,  and 
part  of  herj  cargo,  of  William  Parsons,  Thomas  C.  Amory  &  Co., 
Samuel  G.  Perkins  &  Co.,  James  and  Thomas  H.  Perkins,  Thomas 
Parsons,  and  Samuel  May,  all  of  Boston,  severally  owners  of  other 
parts  of  her  cargo,  humbly  sheweth : 

That  the  said  ship  and  cargo  have  been  condemned  in  the  Supreme 
Court  of  the  United  States,  having  been  captured  by  the  United  States 
brig  Argus,  on  the  16th  October,  1812.  The  ground  of  the  condem- 
nation was,  that  the  Ariadne,  at  the  time  of  her  capture,  had  on  board 
a  British  license.  Such  are  the  circumslances  attending  this  case  that 
the  petitioners  have  thought  it  their  duty  to  present  it  to  the  considera- 
tion of  government,  and  to  pray  their  interposition  of  its  authority  so 
far  as  to  remit  that  portion  condemned  which  would  accrue  to  the 
United  States.  If  the  petitioners  had  knowingly  violated  any  law  of 
their  country,  they  would  have  abstained  from  this  application ;  but 
they  have  fallen  victims  to  a  law,  or  to  a  construction  of  law,  of  the 
existence  of  which  they  had  no  knowledge,  and  of  which  they  hope  to 
show  many  of  the  tribunals  of  government,  its  greatest  law  officer,  and 
e?en  the  legislature  itself,  were  as  ignorant  as  themselves.  The  Ariadne 
sailed  from  Alexandria,  in  September,  1812,  with  a  cargo  of  flour, 
bound  to  Cadiz.  She  was  owned  by  Nathaniel  Goddard,  and  loaded 
bj  him  and  the  other  petitioners,  on  their  own  account,  ^  before 
stated ;  she  was  captured  by  the  Argus  on  the  16th  October,  l8l2,  and 
brought  into  the  district  of  Pennsylvania,  The  petitioners  gave  bonds 
on  the  delivery  of  the  vessel  and  cargo  to  them,,  in  the  usual  form,  and 
tbe  vessel  again  proceeded  on,  and  performed  her  original  voyage. 
The  libel  was  heard  and  tried  in  the  district  court  for  the  district  of 
Pennsylvania.  The  cause  of  condemnation  on  which  the  captors 
relied  was  the  possession  of  the  license  alone.     There  was  nO  suspicion 
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of  the  property  belonging  to  the  enemy,  or  of  its  being  shipped  with 
any  intention  of  promoting  his  views  or  objects.  The  whole  offence, 
if  any,  consisted  simply  in  the  having  such  a  paper  on  board.  The 
allied  armies  were  not,  at  that  time,  in  the  neighborhood  of  Cadiz, 
and  did  not  draw  their  supplies  from  that  quarter.  After  a  full  hear- 
ing in  the  district^ourt,  the  judge  pronounced  in  favor  of  the  innoceDoe 
of  the  transaction,  and  ordered  the  property  to  be  restored,  and  the 
captors  to  pay  damages.  The  captors  appealed  to  the  circuit  court, 
where  the  decree  of  the  district  judge  was  reversed.  From  this  decree 
the  claimants  appealed  to  the  Supreme  Court  of  the  United  States, 
and  at  the  last  term  of  that  Court  a  final  decree  of  condemnation 
passed  on  vessel  and  cargo,  and  the  petitioners  and  their  sureties  have 
since  been  called  on  to  pay,  and  have  paid,  the  amount  of  their  bonds, 
to  the  end  that  it  might  be  distributed  to  the  United  States  and  to  the 
captors,  according  to  law.  The  grounds  on  which  the  petitioners  apply 
for  the  interference  of  legislative  authority  is,  that  their  error,  if  any, 
was  unintentional,  although  ignorance  of  the  law  is  no  excuse  which 
the  law  itself  can  admit,  there  are  yet,  it  is  conceived,  cases,  in  which 
parties  may  hope  for  a  remission  of  penalties  incurred  under  a  new 
construction  of  law,  or  at  least  a  new  promulgation  of  such  constrac- 
tion,  where  their  own  conduct  has  been  in  no  degree  immoral,  nor  has 
violated  any  known  principle  of  public  or  private  duty.  Such,  the 
petitioners  submit,  is  their  case — they  had  no  belief,  nor,  as  they 
think,  any  reason  to  believe,  that  a  voyage,  lawful  in  itself,  would 
become  unlawful  by  the  forbearance  of  an  enemy  to  capture.  This 
forbearance  was  all  which  the  license  purported.  It  i^as  well  known 
to  the  American  government  that  a  trade  in  flour  was  carried  on  be- 
tween the  United  States  and  the  Peninsula — it  did  not  see  fit  to 
prohibit  that  trade.  It  was  probably  equally  well  known  to  the 
government  that  this  trade  was  prosecuted  under  British  licenses,  and 
vet,  subsequently  to  the  capture  of  the  Ariadne,  the  subject  being 
before  Congress,  Congress  declined  for  that  time  to  pass  an  act  pro- 
hibiting the  use  of  such  licenses.  It  is  understooa  to  have  been 
treated  in  Congress  as  a  question  of  policy,  depending  on  the  relative 
circumstances  of  the  two  countries  at  war,  and  their  respective  means 
of  annoyance  and  defence,  and  on  these  grounds  the  bill  was  at  that 
time  rejected.  Events  afterwards  convinced  the  legislature  of  the 
impolicy  of  permitting  the  existing  state  of  things,  and,  at  a  later 
period,  an  act  passed  making  the  use  of  such  licenses  unlawful,  which 
act  itself  has  been  repealed  since  the  peace.  The  petitioners  submit, 
that  the  history  of  legislative  proceedings  clearly  shows  that  the 
legislature  itself  did  not  entertain  the  opinion  that,  without  some 
legislative  act  upon  the  subject,  the  use  of  these  licenses  was  illegal. 
Many  q|  the  judicial  tribunals  of  the  country,  established  under  the 
general  and  State  governments,  have  pronounced  in  favor  of  the 
innocence  of  the  use  of  such  licenses,  and  the  Attorney  General  him- 
self gave  professional  opinions,  which  were  published,  to  the  same 
effect.  The  petitioners  have  always  been  ready  to  show  the  entire 
innocence  of  the  voyage,  in  its  true  and  real  character  ;  but  the  ground 
on  which  the  condemnation  was  decreed  would  have  equally  caused 
condemnation  if  the  vessel,  instead  of  Cadiz,  had  been  bound  to  New 
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York  or  Boston.  Conscious  of  the  rectitude  and  purity  of  their  inten- 
tions, the  petitioners  cannot  but  hope  that  Congress,  in  the  exercise  of 
it«  wisdom  and  justice,  will  relieve  them  as  far  as  may  be  in  the  power 
of  government.  That  portion  of  the  property  which  has  been  con- 
demned to  the  captors  the  petitioners  must  submit  to  lose,  but  thej 
humbly  trust  that  the  part  accruing  to  the  treasury  may  be  remitted, 
and  as  in  duty  bound  will  ever  pray. 

NATHANIEL  GK)DDARD, 
For  himaelf  and  the  other  petitioners, 
WiSHiNGTON,  January  15,  1818. 


c 


To  ike  konoraile  (he  Senate  and  House  of  Representaiives  of  the  United 

States  of  America  in  Congress  assembled: 

The  petition  of  Nathaniel  and  Benjamin  G-oddard,  sons  and  executors 
of  Nathaniel  Goddard,  deceased,  late  of  Boston,  in  the  State  of  Mas- 
sachusetts, by  the  undersigned,  their  duly  authorized  agent,  respect- 
folly  represents :  That  the  deceased  was  the  owner  of  a  certain  vessel 
called  the  ship  Ariadne,  which,  with  her  cargo  of  flour,  shipped  in 
the  port  of  Alexandria,  D.  C,  in  the  year  1812,  and  bound  from  that 

ft  to  Cadiz,  in  Spain,  was  seized  and  captured  on  her  direct  voyage 

f  the  United  States  brig  Argus,  and  condemned  as  lawful  prize 
under  circumstances  set  forth  in  Senate  Report,  No.  39,  herewith  sub- 
mitted. 

Your  petitioners  would  further  represent  that  this  claim  for  restora- 
tion of  the  money  that  passed  into  the  treasury  of  the  United  States 
from  the  sale  of  said  vessel  and  cargo  was  made  and  presented  to  Con- 
gress shortly  after  the  decision  of  the  Supreme  Court ;  and,  in  the  House 
of  Representatives,  referred  to  the  Committee  of  Ways  and  Means, 
ot  which  the  Hon.  William  Lownds,  of  South  Carolina,  was  chair- 
man, whose  honesty  and  intelligence  was  not  only  proverbial,  but  a 
gnarantee  against  corrupt  or  erroneous  proceedings,  and  who  made  a 
farorable  report  thereon,  accompanied  with  the  opinion  of  the  Hon. 
Wm.  H.  Crawford,  then  Secretary  of  the  Treasury,  in  which  he  says 
that  if  the  facts  set  forth  in  the  petitition  are  legally  proved,  and  the 
case  within  his  jurisdiction,  the  penalty  should  be  remitted  upon 
the  principle  of  law  authorizing  the  Secretary  of  the  Treasury  to  re- 
mit penalties  incurred  under  the  revenue  laws  in  certain  cases. — (See 
his  opinion  in  the  Appendix  to  Senate  Report,  No.  39,  1st  session 
29th  Congress,  hereinbefore  mentioned.) 

This  report,  made  February  10,  1818,  was  accompanied  with  a  bill 
for  the  relief  of  the  deceased  petitioner,  founded  upon  the  entire  con- 
viction of  the  committee,  as  appears  by  their  said  report,  that  the 
petitioner  was  not  aware  that  the  use  of  a  British  license  in  such  a 
voyage  as  was  then  undertaken  was  in  violation  of  any  law  of  the 
Tnitei  States  known ^^  the  petitioner,  or  to  the  legal  profession,  so 
&r  as  consulted,  and  that  therefore  he  was  innocent  of  any  intended 
fraud  or  violation  of  law. 

This  claim  has  often  been  favorably  reported  on  by  the  committee 
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to  which  it  had  been  referred,  and  has  passed  the  Senate  after  a  full 
and  ample  investigation  and  debate  on  the  floor  of  that  House,  bat 
was  unmvorably  reported  on  at  the  very  close  of  the  session  by  the 
Hon.  Mr.  Daniel^  chairman  of  the  Committee  of  Claims  in  the  HoDse 
of  Representatives,  which  report  (No.  808, 1st  session  2dth  Congress) 
is  herewith  submitted. 

The  only  reason  given  in  that  report  for  the  rejection  of  the  claim 
is  that  said  vessel  had  on  board  a  British  license,  and  that  the  Supreme 
Court  of  the  United  States  had  decided  in  this  very  case  that  the  fact 
of  having  a  British  license  on  board,  however  innocent  the  purpose, 
was  in  itself  a  violation  of  law,  and  sufficient  cause  for  the  forfeiture 
of  the  vessel  and  cargo,  and  that  to  grant  the  claim  would  be  a  legis- 
lative reversal  of  the  decision  of  the  said  Court ;  and  then  asks  ''  can 
Congress,  in  time  of  war,  like  the  present,  (viz.  the  Mexican  war,) 
reverse  this  doctrine,'* 

Your  petitioners  would  most  respectfully  submit  that  the  allowaDce 
of  this  claim  for  the  reasons  and  upon  the  ground  on  which  it  is  sought 
would  not  be,  in  fact,  nor  ought  it  by  any  implication  to  be  construed 
as  a  reversal  of  the  decision  of  the  Supreme  Court,  nor  even  the  ex- 

fression  of  an  opinion  against  the  law  as  laid  down  by  that  Court. 
t  is  asked  on  the  ground  that  Congress  has  the  power  to  relieve  from 
the  consequence  of  innocent  or  unintentional  violation  of  law,  and 
have  exercised  it  so  frequently  in  favor  of  individuals  as  to  give  the 
practice  the  force  of  law,  without  at  all  being  liable  to  the  charge  of 
reversing  or  interfering  even  with  the  right  oi  the  courts  to  give  judg- 
ment against  individuals  for  violation  of  the  spirit  or  letter  of  the 
law,  any  more  than  the  exercise  of  the  pardoning  power  by  the  Execu- 
tive of  the  nation.  Your  petitioner,  therefore,  without  denying  that 
the  law  is  as  the  Supreme  Court  has  laid  it  down,  would  nevertheless 
humbly  submit  that  there  are  circumstances  in  this  case  which  ought 
to  relieve  them  from  the  forfeiture  incurred* 

That  your  petitioners'  father  was  not  guilty  of  any  intentional  vio- 
lation of  law.  That  his  objects  were  not  improper,  and  his  conduct 
knowingly  and  wilfully  wrong  and  against  law,  are  facts  which  have 
been  taken  for  granted,  as  well  by  the  Supreme  Court  as  by  every 
committee  oi'  either  House  of  Congress  who  have  considered  the  case. 
That  he  used  every  precaution,  took  the  legal  advice  of  some  of  the 
most  distinguished  jurists  of  the  land,  (one  of  whom,  Mr.  Pinkney, 
has  always  been  considered  the  first  prize  lawyer  of  his  day,)  and  sent 
his  vessel  from  the  United  States,  with  a  full  conviction  that  she  was 
pursuing  a  lawful  voyage  in  a  lawful  manner,  are  facts  which  suffi- 
ciently appear  from  the  documents  appended  to  Senate  report.  No.  39, 
hereinbefore  mentioned,  as  papers  in  this  case.  That  the  law,  as  ex- 
pounded by  the  Supreme  Court  in  the  case  of  the  Ariadne,  was  not 
generally  supposed  to  be  so  at  the  time  she  sailed  for  Cadiz,  is  suffi- 
ciently attested  by  the  fact  that  two  such  eminent  lawyers  as  Judge 
Furviance  and  Mr.  Pinkney  gave  a  written  opinion  that  a  voyage  with 
a  British  license  on  board  to  a  port  not  within  the  British  domiDions 
did  not  come  within  the  act  of  Congress  prohibiting  voyages  under 
British  license  to  British  dominions.  But  your  petitioners  report  that 
their  object  is  not  to  show  that  the  decision  of  the  Supreme  Court  is 
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not  law,  but  only  to  set  forth  the  fact  that  at  the  time  when  this  voyage 
was  undertaken  it  was  not  known  to  he  law.  It  is  not  to  impugn 
either  the  doctrine  of  the  Coart  or  its  policy  or  expediency  ;  hat  that^ 
taking  it  for  granted  that  the  doctrine  of  the  Supreme  Court  is  sound 
law,  and  that  expediency  and  policy  requires  that  it  should  in  every 
way  be  supported  and  upheld  as  such,  still  the  remission  of  the  for- 
feiture in  your  petitioner8'  case  can  in  no  wise  operate  as  a  reversal  of 
that  doctrine.  No  case  of  the  same  character  can  have  arisen  since 
the  decision  of  the  Supreme  Court,  or  can  again  arise,  in  which  igno- 
raoce  of  the  law  can  properly  he  alleged.  It  can  never  be  again 
doubted  by  the  profession  (until  the  law  is  altered)  that  sailing  with 
an  eneoay's  license  to  any  port  is  a  violation  of  the  laws  of  the  United 
States.  The  law  is  now  settled.  Still  your  petitioners  would  respect- 
fully submit  whether,  as  the  evidence  in  this  case  shows  most  conclu- 
sively that  the  deceased  was  innocent  of  any  intencion,  in  forming  the 
voyage  before  mentioned,  of  violating  any  known  law  of  the  United 
States,  it  does  not  bring  his  claim  clearly  within  the  principles  of  the 
United  States  law  authorizing  the  Secretary  of  the  Treasury  to  remit 
fines  and  penalties  incurred  by  persons  under  the  revenue  laws  while 
innocent  of  any  wrong  intention,  or  from  ignorance  of  their  provisions. 
This  humane  but  just  policy  seems  to  have  governed  the  United  States 
government  in  all  its  conduct  towards  its  commercial  citizens. — (See 
liMt  of  cases  oi  remission  of  fines  and  penalties,  marked  C,  in  the  Ap- 
pendix of  Senate  report  No.  39,  before  referred  to.  And  it  is  not  easy 
to  see  why  its  application  has  been  withheld  from  the  deceased,  who, 
as  a  merchant  of  his  day,  has  stood  well  in  the  community  in  which 
he  lived,  and  who,  in  the  pursuit  of  honorable  and  fair  trade,  has 
contributed  largely  to  the  revenues  of  his  country,  while  the  with- 
drawal of  the  value  of  this  vessel  and  cargo  from  the  capital  or  means 
of  the  deceased  at  a  time  when  the  mercantile  class  of  our  citizens 
were  suffering  more  and  making  greater  sacrifices  than  any  other  class 
during  the  war  of  1812  has  had  the  effect  of  crippling  his  efforts 
tliroogh  life.  Yet  your  petitioners,  while  laboring  under  the  effect  of 
their  father's  losses,  caused  as  before  stated  only,  ask  to  have  remitted 
to  them  that  part  of  the  proceeds  of  the  sale  of  said  vessel  and  cargo  that 
has  gone  into  the  United  States  treasury,  of  which  it  has  had  the  use 
until  the  interest  has  amounted  to  nearly  three  times  the  amount  of 
the  principal.  This  amount,  however,  would  be  of  importance  to 
jour  petitioners,  while  it  can  be  of  but  little  consideration  to  a  nation 
rich  and  prosperous  as  that  of  the  United  States.  Under  all  the  cir- 
cumstances of  this  case,  your  petitioners  would  most  respectftiUy  sub- 
mit whether  ic  is  compatible  with  the  honor  and  dignity  of  the  United 
States  government,  and  that  protection  of  life,  liberty,  and  property, 
which,  as  iJie  government  of  the  people,  it  owes  to  its  citizens,  and  espe- 
cially the  mercantile  class  thereof,  to  take  advantage  of  a  technical  de- 
cision of  court,  under  an  obscure  rule  of  law,  by  which  the  deceased  has 
been  deprived  of  his  property,  and  to  retain  one  moiety  of  that  property 
for  nearly  forty  years,  contrary  to  the  uniform,  just,  and  humane  policy 
pursued  by  this  government  in  remitting  all  fines  and  forfeitures  in- 
curred wherever  the  innocence  of  the  persons  offending  has  been  estab- 
liahed. 
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Your  petitioners  would,  therefore,  hope  and  humbly  pray  that  this 
case  may  not  be  made  an  exception  of,  and  that  a  bill  may  be  intro- 
duced and  passed  authorizing  the  Secretary  of  the  Treasury  to  pay 
to  your  petitioners,  or  their  order,  such  part  of  the  proceeds  of  the 
sale  of  the  ship  Ariadne  and  cargo  as  has  passed  into  the  United  States 
Treasury. 

And,  as  in  duty  bound,  your  petitioners  will  ever  pray. 

NATHANIEL  &  BENJAMIN  GODDARD. 

By  their  agent : 

JAMES  YOUNO. 


To  the  Senate  and  House  of  Sepresentatives  of  the  United  Staiea  in 

Congress  assembled: 

The  petition  of  Nathaniel  Goddard,  owner  of  the  ship  Ariadne  and 
part  of  her  cargo,  of  William  Parsons,  Thomas  C.  Amory  &  Co., 
Damuel  G.  Perkins  &  Co  ,  James  and  Thomas  H.  Perkins,  Thomas 
Parsons,  and  Samuel  May,  all  of  Boston,  severally  owners  of  other 
portions  of  her  cargo,  humbly  showeth : 

That  the  said  ship  and  cargo  have  been  condemned  in  the  Supreme 
Court  of  the  United  States,  having  been  captured  by  the  United  States 
brig  Argus,  on  the  15th  of  October,  1812.  The  ground  of  the  con- 
demnation was,  that  the  Ariadne,  at  the  time  of  her  capture,  had  on 
board  a  British  license. 

Such  are  the  circumstances  attending  this  case,  that  the  petitioners 
have  thought  it  their  duty  to  present  it  to  the  consideration  of  govern- 
ment, and  to  pray  the  interposition  of  its  authority  so  far  as  to  remit 
that  portion  of  the  property  condemned  which  would  enure  to  the 
United  States. 

If  the  petitioners  had  knowingly  violated  any  law  of  their  country, 
they  would  have  abstained  from  this  application.  But  they  have 
fallen  victims  to  a  law,  or  to  a  construction  of  law,  of  the  existence  of 
which  they  had  no  knowledge,  and  of  which  they  hope  to  show  many 
of  the  tribunals  of  government,  its  greatest  law  officers,  and  even  the 
legislature  itself,  were  as  ignorant  as  themselves 

The  Ariadne  sailed  from  Alexandria  in  September,  1812,  with  a 
cargo  of  flour,  bound  to  Cadiz.  She  was  owned  by  Nathaniel  God- 
dard, and  loaded  by  him  and  the  other  petitioners  on  their  own  ac- 
count. As  before  stated,  she  was  captured  by  the  Argus,  on  the  15th 
October,  1812,  and  brought  into  the  district  of  Pennsylvania.  The 
petitioners  gave  bonds,  on  the  delivery  of  the  vessel  and  cargo  to  them, 
in  the  usual  form,  and  the  vessel  again  proceeded  on  and  performed 
her  original  voyage.  The  libel  was  heard  and  tried  in  the  district 
court  for  the  district  of  Pennsylvania.  The  cause  of  condemnation  on 
which  the  captors  relied  was  the  possession  of  the  license  alone. 
There  was  no  suspicion  of  the  property  belonging  to  the  enemy,  or  of 
its  being  shipped  with  any  intention  or  design  of  promoting  his  views 
or  objects.  The  whole  offence,  if  any,  consisted  simply  in  the  having 
of  such  a  paper  on  board.  The  allied  armies,  at  that  time,  were  not  in  the 
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neighborbood  of  Cadiz,  and  did  not  draw  tbeir  supplies  from  that 
quarter.  After  a  fall  hearing  in  the  district  court,  the  judge  pro- 
nounced in  favor  of  the  innocence  of  the  transaction,  and  ordered  the 
property  to  be  restored,  and  the  captors  to  pay  damages.  The  captors 
appealed  to  the  circuit  court,  where  the  decree  of  the  district  judge 
was  reversed.  From  this  decree  the  claimants  appealed  to  the 
Supreme  Court  of  the  United  States,  and,  at  the  last  term  of  that 
court,  a  final  decree  of  condemnation  passed  on  the  vessel  and  cargo ; 
and  the  petitioners  and  their  sureties  have  since  been  called  on  to  pay, 
and  have  paid,  the  amount  of  their  bonds,  to  the  end  that  it  might 
be  distributed  to  the  United  States  and  the  captors,  according  to  law. 

The  ground  on  which  the  petitioners  apply  for  the  interference  of 
legislative  authority  is  that  their  error,  if  any,  was  unintentional. 
Although  ignorance  of  the  law  is  no  excuse  which  the  law  itself  can 
admit,  there  are  yet,  it  is  conceived,  cases  in  which  parties  may  hope 
for  a  remission  of  penalties  incurred  under  a  new  construction  of  law, 
or  at  least  a  new  promulgation  of  such  construction^  where  their  own 
conduct  has  been  in  no  degree  immoral,  nor  has  violated  any  known 
principal  of  public  or  private  duty.  Such,  the  petitioners  submit,  is 
their  case.  They  had  no  belief,  nor,  as  they  think,  any  reason  to  be- 
lieve that  a  voyage,  lawful  in  itself,  would  become  unlawful  by  the 
forbearance  of  the  enemy  to  capture.  This  forbearance  was  all  which 
the  license  purported.  It  was  well  known  to  the  American  govern- 
meot  that  a  trade  in  flour  was  carried  on  between  the  United  States 
and  the  Peninsula.  It  did  not  see  fit  to  prohibit  that  trade.  It  was 
probably  equally  well  known  to  the  government  that  this  trade  was 
prosecuted  under  British  licenses.  And  yet,  subsequently  to  the  cap- 
ture of  the  Ariadne,  the  subject  being  before  Congress,  Congress  de- 
clined for  that  time  to  pass  an  act  prohibiting  the  use  of  such  licenses. 
It  is  understood  to  have  been  treated  in  Congress  as  a  question  of 
policy,  depending  on  the  relative  circumstances  of  the  two  countries 
at  war,  and  their  respective  means  of  annoyance  and  defence ;  and  on 
this  ground  the  bill  was,  at  that  time,  rejected.  Events  afterwards 
convinced  the  legislature  of  the  impolicy  of  permitting  the  existing 
state  of  things,  and,  at  a  later  period,  an  act  passed  making  the  use 
of  such  licenses  unlawful,  which  act  itself  has  been  repealed  since  the 
peace.  The  petitioners  submit  that  this  history  of  legislative  pro- 
ceedings clearly  shows  that  the  legislature  itself  did  not  entertain  the 
opinion  that,  without  some  legislative  act  on  the  subject,  the  use  of 
these  licenses  was  illegal.  Many  of  the  judicial  tribunals  of  the  coun- 
try, established  under  the  general  and  State  governments,  have  pro- 
nounced in  favor  of  the  innocence  of  the  use  of  such  licenses,  and  the 
Attorney  General  himself  gave  a  professional  opinion,  which  was  pub- 
lished, to  the  same  effect. 

The  petitioners  hope  that  they  shall  not  be  deemed  in  fault  for 
holding  opinions  on  such  a  subject,  in  common  not  only  with  others 
of  their  fellow-citizens,  but  with  many  of  the  judicial  tribunals  of 
their  country,  the  highest  law  officer  of  the  government,  and  the  mem- 
bers of  the  national  legislature.  The  petitioners  have  always  been 
ready,  and  are  now  ready,  to  show  the  entire  innocence  of  the  voyage 
in  its  true  and  real  character ;  but  the  ground  on  which  condemnation 
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was  decreed  would  have  equally  caused  condemnation,  if  the  vessel, 
instead  of  Cadiz,  had  heen  hound  to  New  York  or  Boston.  Conscious 
of  the  rectitude  and  purity  of  their  intentions,  the  petitioners  cannot 
hut  hope  that  Congress,  in  the  exercise  of  its  wisdom  and  justice,  will 
relieve  them,  as  far  as  may  he  in  the  power  of  government. 

That  portion  of  their  property  which  has  heen  condemned  to  the 
captors  the  petitioners  must  submit  to  lose.  But  they  humbly  trust 
that  the  part  accruing  to  the  treasury  may  he  remitted. 

And^  as  in  duty  bound,  will  ever  pray. 

NATHANIEL  (JODDARI), 
For  himsdf  and  the  other  petitionera. 


To  the  Senate  and  Bouse  of  Representaiivea  of  the  United  States  in  Con- 
gress assembled : 

The  petition  of  Nathaniel  Goddard,  owner  of  the  ship  Ariadne  and 
part  of  her  cargo,  of  William  Parsons,  Thomas  0.  Amory  &  Co., 
Samuel  G-.  Perkins  &  Co.,  James  and  Thomas  H.  Perkins,  Thomas 
Parsons  and  Samuel  May,  all  of  Boston,  severally  owners  of  other 
parts  of  her  cargo,  humbly  showeth  :  That  the  said  ship  and  cargo 
have  been  condemned  in  the  Supreme  Court  of  the  United  States, 
having  been  captured  by  the  United  States  brig  Argus  on  the  15th  of 
October,  1812.  The  ground  of  the  condemnation  was,  that  the 
Ariadne,  at  the  time  of  her  capture,  had  on  board  a  British  license. 
Such  are  the  circumstances  attending  this  case,  that  the  petitioners 
have  thought  it  their  duty  to  present  it  to  the  consideration  of  gov- 
ernment, and  to  pray  the  interposition  of  its  authority  so  far  as  to 
remit  that  portion  condemned  which  would  accrue  to  the  United 
States.  If  the  petitioners  had  knowingly  violated  any  law  of  their 
country,  they  would  have  abstained  from  this  application  ;  but  they 
have  fallen  victims  to  a  law,  or  to  a  construction  of  law,  of  the  exist- 
ence of  which  they  had  no  knowledge,  and  of  which  they  hope  to 
show  many  of  the  tribunals  of  government,  its  greatest  law  officer, 
and  even  the  legislature  itself,  were  as  ignorant  as  themselves.  The 
Ariadne  sailed  from  Alexandria  in  September,  1812,  with  a  cargo  of 
flour,  bound  to  Cadiz.  She  was  owned  by  Nathaniel  Qoddard,  and 
loaded  by  him  and  the  other  petitioners,  on  their  own  account,  as  be- 
fore stated.  She  was  captured  by  the  Argus  on  the  15th  of  October^ 
1812,  and  brought  into  the  district  of  Pennsylvania.  The  petitioners 
gave  bond  on  the  delivery  of  the  vessel  and  cargo  to  them,  in  the 
usual  form,  and  the  vessel  again  proceeded  on  and  performed  her 
original  voyage.  The  libel  was  heard  and  tried  in  the  district  court 
for  the  district  of  Pennsylvania.  The  cause  of  condemnation  on 
which  the  captors  relied  was  the  possession  of  the  license  alone. 
There  was  no  suspicion  of  the  property  belonging  to  the  enemy,  or  of 
its  being  shipped  with  any  intention  of  promoting  his  views  or  ob- 
jects. The  whole  offence,  if  any,  consisted  simply  in  the  having  such 
a  paper  on  board.     The  allied  armies  were  not  at  that  time  in  the 
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neighborhood  of  Cadiz,  and  did  not  draw  their  supplies  from  that 
quarter.     After  a  full  hearing  in  the  district  court,  the  judge  pro- 
nounced in  favor  of  the  innocence  of  the  transaction,  and  ordered  the 
property  to  be  restored  and  the  captors  to  pay  damages.     The  captors 
appealed  to  the  circuit  court,  where  the  decree  of  tue  district  judge 
was  reversed.     From  this  decree  the  claimants  appealed  to  the  Su- 
preme Court  of  the  United  States ;  and  at  the  term  of  that  court,  in 
1817,  a  final  decree  of  condemnation  passed  on  vessel  and  cargo,  and 
the  petitioners  and  their  sureties  have  since  been  called  on  to  pay, 
and  have  paid,  the  amount  of  their  bonds,  to  the  end  that  it  might 
be  distributed  to  the  United  States  and  to  the  captors,  according  to 
law.     The  grounds  on  which  the  petitioners  apply  for  the  interference 
of  legislative  authority  is,  that  their  error,  if  any,  was  unintentional. 
Although  ignorance  of  the  law  is  no  excuse  which  the  law  itself  can 
admit,  there  are  yet,  it  is  conceived,  cases  in  which  parties  may  hope 
for  a  remission  of  penalties  incurred  under  a  new  construction  of  law, 
or  at  least  a  new  promulgation  of  such  construction,  where  their  own 
conduct  has  been  in  no  degree  immoral,  nor  has  violated  any  known 
principle  of  public  or  private  duty.     Such  the  petitioners  submit  is 
their  case.     They  had  no  belief,  nor,  as  they  think,  any  reason  to 
believe  that  a  voyage,  lawful  in  itself,  would  become  unlawful  by 
the  forbearance  of  an  enemy  to  capture.     This  forbearance  was  all 
which  the  license  purported.     It  was  well  known  to  the  American 
government  that  a  trade  in  flour  was  carried  on  between  the  United 
States  and  the  Peninsula ;  it  did  not  see  fit  to  prohibit  that  trade.     It 
was  probably  equally  well  known  to  the  government  that  this  trade 
was  prosecuted  under  British  licenses  ;  and  yet,  subsequently  to  the 
eaptare  of  the  Ariadne,  the  subject  being  before  Congress,  Congress 
declined  for  that  time  to  pass  an  act  prohibiting  the  use  of  such 
licenses.     It  is  understood  to  have  been  treated  in  Congress  as  a  ques- 
tion of  policy  depending  on  the  relative  circumstances  of  the  two 
oonntries  at  war,  and  their  respective  means  of  annoyance  and  defence, 
and  on  these  grounds  the  bill  was  at  that  time  rejected.     Events  after- 
wards convinced  the  legislature  of  the  impolicy  of  permitting  the  ex- 
isting state  of  things  ;  and  at  a  later  period  an  act  passed  making  the 
nfie  of  such  licenses  unlawful,  which  act  itself  has  been  repeated  since 
the  peace.     The  petitioners  submit  that  the  history  of  legislative  pro- 
ceedings clearly  shows  that  the  legislature  itself  did  not  entertain  the 
opinion  that,  without  some  legislative  act  upon  the  subject,  the  use  of 
these  licenses  was  illegal.     Many  of  the  judicial  tribunals  of  the 
oonntry  established  under  the  general  and  State  governments  have 
pronounced  in  favor  of  the  innocence  of  the  use  of  such  licenses,  and 
the  Attorney  General  himself  gave  professional  opinions,  which  were 
pablished,  to  the  same  efiect.     The  petitioners  have  always  been 
ready  to  show  the  entire  innocence  of  the  voyage  in  its  true  and  real 
character ;  but  the  ground  on  which  the  condemnation  was  decreed 
wonld  have  equally  caused  condemnation  if  the  vessel,  instead  of 
Cadiz,  had  been  bound  to  New  York  or  Boston.     Conscious  of  the 
rectitude  and  purity  of  their  intentions,  the  petitioners  cannot  but 
hope  that  Congress,  in  the  exercise  of  its  wisdom  and  justice,  will 
relieve  them  as  far  as  may  be  in  the  power  of  government.     That 


14  N.   iL  B.   QODDABD. 

portion  of  tlie  property  which  has  been  condemned  to  the  captors  the 
petitioners  must  submit  to  lose;  but  they  humbly  trust  that  the  part 
accruing  to  the  treasury  may  be  remitted;  and,  as  in  duty  bound,  will 
ever  pray. 

NATHANIEL  aODDARD, 
For  himsdf  and  the  other  petitioners. 


In  the  House  of  Representatives,  June  10, 1854. 

Mr.  Tappan  Went  worth,  from  the  Committee  on  Commerce,  re- 
ported the  following  bill : 

A  BILL  for  the  relief  of  Nathaniel  Goddard  and  others. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  there  be  repaid, 
without  interest,  to  Nathaniel  G-oddard,  William  Parsons,  Thomas 
C.  Amory  and  Company,  Samuel  G.  Perkins  and  Company,  James 
and  Thomas  H.  Perkins,  Thomas  Parsons,  and  Samuel  May,  owners 
of  the  ship  Ariadne  and  her  cargo,  or  to  their  legal  representatives, 
out  of  any  money  in  the  treasury  not  otherwise  appropriated,  the 
amount  of  the  proceeds  of  said  ship  and  cargo,  which  has  been  paid 
to  the  Treasurer  of  the  United  States,  for  the  use  of  the  United  States. 


Philadelphia,  November  11,  1812. 

SiE  :  I  have  the  honor  to  inform  you  that  I  arrived  here  last  even- 
ing in  the  ship  Ariadne,  of  Boston  ;  cleared  from  Alexandria  for 
Cadiz,  with  a  cargo  of  about  5,000  barrels  of  flour,  but  detained  by 
the  United  States  orig  Argus,  Captain  Sinclair,  for  being  under  British 
license. 

The  Argus  fell  in  with  her  on  the  15th  ult.,  in  latitude  35  deg.  45 
m.,  longitude  56  deg.  56  m.,  and  by  b  >arding  under  British  colors 
obtained  possession  of  her  passports.  I  was  ordered  to  take  charge 
of  her,  and  bring  her  into  the  nrst  port  I  could  make  in  the  United 
States. 

On  the  passage  I  fell  in  with  two  British  cruisers,  viz  :  the  sloop 
of  war  Tartarus  and  brig  Colibri,  and  was  strictly  examined  by  each ; 
but,  by  making  use  of  the  license,  and  a  little  finesse,  we  escaped  cap- 
ture. The  Tartarus  even  put  on  board  of  us  nine  American  seamen, 
prisoners,  to  assist  in  working  the  ship.  All  the  papers  found  on 
board  I  have  submitted  to  Mr.  Dallas,  district  attorney ;  but  as  yet 
he  has  not  given  me  a  decided  opinion  relative  to  the  case. 

The  Argus  separated  from  the  squadron  on  the  13th ult.,  and  when 
I  left  her  she  had  fallen  in  with  nothing  but  the  Ariadne. 

I  have  the  honor  to  be,  most  respectfully,  sir,  your  obedient  servant, 

HENRY  DENNISON. 
Hon.  Paul  Hamilton. 
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(hpiea  o/bUU  of  lading  of  flour  on  hoard  the  ship  Ariadney  1812. 

Shipped,  in  food  order  and  well  conditioned,  by  Lawroson  &  Fowle, 
on  aooonnt  ana  risk  of  Thomas  Parsons,  esq.,  in  and  npon  the  ship 
called  the  Ariadne,  whereof  is  master,  for  this  present  voyage,  Bart- 
lett  Holmes,  now  in  the  harbor  of  Alexandria,  and  bound  for  Cadiz, 
to  say,  five  hundred  barrels  of  flour,  being  marked  and  numbered  as 
in  the  margin,  and  are  to  be  delivered  in  like  good  order  and  well 
conditioned  at  the  aforesaid  port  of  Cadiz  (the  danger  of  the  seas 
only  excepted)  unto  Mr.  W.  Faris,  or  to  his  assigns,  he  or  they  pay- 
ing freight  for  the  said  goods,  (two  dollars  and  fifty  cents  per  barrel, 
with  five  per  cent,  primage  and  average.)  In  witness  whereof,  the 
master  of  the  said  ship  hath  afiSrmed  to  three  bills  of  lading  of  this 
tenor  and  date,  one  or  which  being  accomplished,  the  other  two  to 
stand  void. 

Doied  in  Alexandria^  September  26,  1812. 

Shipped,  in  good  order  and  well  conditioned,  by  Lawrason  &  Fowle, 
on  account  and  risk  of  Samuel  May,  esq.,  in  and  upon  the  ship  called 
the  Ariadne,  whereof  is  master,  for  this  present  voyage,  bartlett 
Holmes,  now  in  the  harbor  of  Alexandria,  and  bound  for  Cadiz,  to 
say,  five  hundred  barrels  of  flour,  being  marked  and  numbered  as  in 
the  margin,  and  are  to  be  delivered  in  like  good  order  and  well  con- 
ditioned at  the  aforesaid  port  of  Cadiz  (the  danger  of  the  seas  only 
excepted)  unto  Mr.  W.  Faris,  or  to  his  assigns,  he  or  they  paying 
freight  for  the  said  goods,  (two  dollars  and  a  half  per  barrel,  with 
five  per  cent,  primage  and  average  )  In  witness  whereof  the  master 
of  the  said  ship  hath  affirmed  to  three  bills  of  lading  of  this  tenor 
and  date,  one  of  which  being  accomplished,  the  other  two  to  stand 
void. 

Dated  in  Alexandria,  September  26,  1812. 

Shipped,  in  good  order  and  well  conditioned,  by  Lawrason  &  Fowle, 
on  account  and  risk  of  Nathaniel  Goddard,  esq.,  in  and  upon  the  ship 
called  the  Ariadne,  whereof  is  mHster,  for  this  present  voyage,  Bart- 
lett  Holmes,  now  in  the  harbor  of  Alexandria,  and  bound  for  Cadiz, 
to  say,  two  hundred  and  forty-three  barrels,  and  five  hundred  and  fifty 
half  barrels  of  flour,  being  marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  like  good  order  and  well  conditioned  at  the 
aforesaid  port  of  Cadiz  (the  danger  of  the  seas  only  excepted^  unto 
Mr.  W.  Faris,  or  to  his  assigns,  he  or  they  paying  freight  tor  the 
said  goods — nothing  being  owners'  property,  without  primage  and 
average.  In  witness  whereof,  the  master  of  the  said  ship  hath  affirmed 
to  three  bills  of  lading  of  this  tenor  and  date,  one  of  which  being 
woomplished,  the  other  two  to  stand  void. 

Dated  in  Alexandria j  September  26,  1812. 
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James  Madison^  President  des  Eiaia  Unis  d'Ameriqae^  a  tans  ceux  qui 

les  presented  Verroni: 

Soit  notoire,  qae  faculte  et  permission  a  ^te  accord^e  a  Bartlett 
Holmes  maitre  ou  commandant  du  navire  appelle  Ariadne,  de  la  ville 
de  Boston,  de  la  capacity  382  2-95th8  tonneaux  ou  environ  se  trovant 
presentement  dans  le  port  et  havre  de  Alexandria,  et  destine  pour 
Cadiz,  charge  de  flour  qu'apes  que  son  nayire  a  ete  visits,  et,  avant 
son  depart,  il  pr§tera  serment  entre  les  mains  des  officiers,  autorises  a 
cet  effet,  que  le  dit  navire  appartient,  &  un  ou  plusieurs  citoyens  dee 
Etats  Unis  d'Amerique  dont  Tacte  sera  mis  a  la  fin  des  presentes ; 
de  meme  qu'il  gardera  et  fera  garder  par  son  equipage  les  ordonnances 
et  reglements  maratimes,  et  remettra  une  liste  signee,  et  confirmee 
ar  temoins,  contenant  les  noms  et  surnoms,  les  lieux  de  naissance  et 
a  demeure  des  personnes  composant  Tequipage  de  son  navire,  et  de 
tous  ceux  qui  s'y  embarqueront,  lesquels  il  ne  recevra  pas  a  bord  sans 
la  connaissance  et  la  permission  des  officiers  autorises  4  oe ;  et  dans 
chaque  port  ou  havre  ou  il  entrera  avec  son  navire,  il  montrera  la 
presente  permission  aux  officiers  autorises  a  ce,  et  leur  fera  un  rapport 
fidele  de  ce  qui  s'est  passe  durant  son  voyage,  et  il  portera  les  cou- 
leurs,  armes  et  ensignes  des  Etats  Unis,  durant  son  dit  voyage. 
En  Temoin  de  quoi,  nous  avons  signe  les  presentes  et  y  avons  fait 

a  poser  le  sceau  des  Etats  Unis,  es  avons  fait  contresigner  par  Charles 
Simms,  de'y  coll.  4  Alexandria,  le  twenty-eighth  jour  de  Septem- 
ber, de  Tan  de  grace  le  1812. 


I 


James  Madison^  President  de  los  Estados  Unidos  de  America^  a  todos 

los  que  la  presente  Vieren: 

Sea  notqrio,  hemes  concedido  facultad  y  permiso  a  Bartlett  Holmes, 
capitan  6  comandante  del  navio  llamado  Ariadne,  de  la  ciudad  de 
Boston,  y  de  la  capacidad  de  382  2-96ths  toneladas,  sobre  poco  mas  o 
menos,  hallandose  actualmente  en  el  puerto  de  Alexandria  y  destinado 
para  Cadiz,  cargado  de  flour,  que  despues  que  su  navio  haya  side  visi- 
tado,  y  antes  de  su  salida,  prestari  juramento  entre  las  manos  de  los 
oficiales  autorisados  para  el  efecto  de  que  el  dicho  navio  pertenece  & 
uno  6  muchos  ciudadanos  de  los  Estados  Unidos  de  la  America,  cuio 
acto  se  pondra  al  fin  de  la  presente  ;  que  igualmente  guardara  y  hara 
guardar  por  su  tripulacion  las  ordonanzas,  y  reglamentos  maritimos, 
entregara  una  lista  firmada,  y  confirmada  por  testigos.  que  contenga 
los  nombres  y  apellidos,  lugares  de  nacimiento,  y  residencia  de  las 
personas  que  oompongan  la  tripulacion  de  su  navio,  y  de  todos  los  que 
se  embarcarsen  en  el,  los  quales  no  seran  recividos  abordo  sin  el 
conocimento  y  permiso  de  los  oficiales  autorisados  para  ello ;  y  en  cada 
puerto  adonde  entrare  con  su  navio  montrara  el  presente  permiso  a  los 
oficiales  autorisados,  y  les  har4  una  relacion  fiel  de  lo  ocurrido  durante 
su  viage,  llevando  la  bandera,  armas,  d  insignias  de  los  Estados  Uni- 
4I0S  durante  su  navegacion. 
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Eq  testimonio  de  lo  qual  hemos  firmado  las  presentes,  penlendo 
elsello  de  los  Estados  Unidos,  y  la  hemos  hecho  refrendor  por  Charles 
H.  Simins,  d'y  coll.,  4  Alexandria,  oy  dia  twenty-eighth  de  Septem- 
ber, del  ano  de  S^nor,  1812. 


James  Madison,  President  of  the  United  States  of  America^  to  oH  who 

shall  see  these  presents  j  greeting  : 

Be  it  known,  that  leave  and  permission  are  hereby  given  to  Bartlett 
Holmes,  master  or  commander  of  the  ship  called  Ariadne,  of  Boston,  of 
the  burden  of  382^  tons,  or  thereabouts,  lying  at  present  in  the  port  of 
Alexandria,  bound  for  Cadiz,  and  laden  with  flour,  to  depart  and  pro- 
ceed with  his  said  ship  on  his  said  voyage — such  ship  having  been  visi- 
ted, and  the  said  B.  Holmes  having  made  oath  oefore  the  proper 
officer  that  the  said  ship  belongs  to  one  or  more  of  the  citizens  of  the 
United  States  of  America,  and  to  him  or  them  only. 
In  witness  whereof,  I  have  subscribed  my  name  to  these  presents, 
FsbalI  ^^^  affixed  the  seal  of  the  United  States  of  America  thereto, 
•-       J  and  caused  the  same  to  be  countersigned  by  Charles  H. 
Simms,  deputy  collector  of  the  customs  at  Alexandria,  the  26th  day 
of  September,  in  the  year  of  our  Lord  Christ  one  thousand  eight 
hundred  and  twelve^l812. 

JAMES  MADISON. 
By  the  President : 

Jahbs  Monrob, 

Secretary  of  State. 

Countersigned  by—  C,  H.  SIMMS, 

Deputy  Collector. 


James  Madisonj  President  van  de  Vereenigde  Staaten  van  America^ 
Aan  aUe  de  geenen  die  deeze  teegen  woordige  sullen  sien  sdltU: 

Doen  te  weeten  dat  by  deezen  vryheiden  permissie  gegeeven  werd  aen 
Bartlett  Holmes,  sohipper  en  Bevelhebber  van  het  schip  (of  vaartuig,) 
genaamt  Ariadne  van  de  port  van  Boston,  groot  382/^  Tonnen  of 
daar  omtrent,  leggende  teesenswoordig  in  de  Uaaven  van  Alexandria 
gedestineert  naar  Cadiz,  en  beladen  met  flour,  omte  vertrekken,  en  met 
zyn  Toornoemd  schip  of  vartuig  daszells  gemelde  reize  voort  te  zetten, 
zodanig  ship  of  Vaartuig  gevisiteertzynde,  en  de  voornoemde  schipper 
of  Be?elhebber  onder  Eede,  voor  den  daar  toe  gestelden  officier  verk- 
l&art  hebbende  dat  het  gemelde  schip  of  vartuig  aan  een  or  meerder 
onderdanen,  volk,  of  Ingezeetenen  van  de  Vereenigde  Staaten  van 
America,  toebehoort,  en  aan  hem  (of  bun;)  alleen. 

In  getuigenis  waar  van  ik  deeze  teegenswoordige  met  myne  naam 
hebbe  onderteekent,  en  het  Zeegel  van  onse  Vereenigde  Staaten  van 
America  daar  aan  gehegt,  en  het  Zelve  doen  contrasigneeren  door 
Charles  H.  Simms,  deputy  collector,  tot  Alexandria,  den  28th  dog  van 
^ptember,  in  bet  yaar  van  onzes  Heeren  Christi,  1812.  ^ 
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Serenissimes,  Puissants,  Hants,  Illustres,  Nobles,  Honorables,  Ven- 
crables,  Sages,  et  prudent  Seigneurs,  Empereurs,  Republiques, 
Princes,  Dues,  Comtes,  Barons,  Seigneurs,  Bourguemaitres,  Echevins, 
Counseillers,  comme  auss)  juges,  Officiers^  Maires,  Municipaux,  Justi- 
ciers,  et  Begents  de  toutes  les  bonnes  villes  et  endroits,  soit  ecclesiaa- 
tiques  ou  seculiers,  qui  verront  ou  entendront  lire  ces  lettres  patentes. 
Nous,  Cleon  Moore,  notary  public,  savoir  saisons,  que  le  Capitaine  du 
sbip  Ariadne,  ajant  comparu  devant  nous,  a  declare  sous  serment,  que 
le  navire  nomme  le  Ariadne,  du  port  d'environ  382fV  tonneaux,  qu'il 
commande  actuellemente,  est  un  bfitiment  des  Etats  Unis  Amerique,  et 
qu'aucun  citoyen  ou  sujet  des  puissances  presentement,  en  guerre  n'j  a 
aucun  part  ou  interet  soit  directement  ou  indirectement,  et  ainsi  que 
Dieu  lui  soit  en  aide.  Et  comme  nous  desirerions  voir  prosperer  el  il  Capi- 
taine dans  ses  affaires  legitimes,  vous  prions  et  requerons,  vous  tons  et 
cbacun  de  vous  separ^ment,  dans  les  lieux  ou  le  dit  Capitaine  pourra 
arriver  avec  son  b&timent  et  sa  cargaison^  de  vouloir  bien  le  recevoir 
avec  bonte  et  de  le  traiter  de  la  manidre  qu'il  convient,  luipermett^int, 
en  payant  lest  droits  et  frais  d' usage  de  passer,  repasser,  naviguer  et  fre* 
quenter  les  ports,  passages  et  territoires,  a  les  affaires,  ou  et  de  la  ma- 
niSrequ'l  jugara  convenable :  De  quoi  nous  serous  volontiers  redevables. 

En  temoignage  de  qui  nouns  apposons  aux  presentes  le  Sceau  de 
me,  Notary,  &c. 

Serensimos,  Poderosos,  Altos,  lUustres,  Nobles,  Honorables,  Venera- 
bles,  Sabios,  y  prudentes  Senores,  Emperadores,  Reyes,  Bepublicas, 
Principes,  Duques,  Condes,  Barones,  Senores,  Bourgomaestres,  Regi- 
dores,  Consejeros,  como  igualmante  Jueces,  Oficiales,  Corregidores, 
Municipales  y  Regentes  de  todas  las  buenas  ciudades  y  lugares,  asi 
ecclesiasticos  como  seglares,  que  viesen  6  oyesen  Ider  los  presentes. 
Nos^  Cleon  Moore,  notary  public,  hecemos  saber  que  el  Capitan  de  ship 
Ariadne,  haviendo  comparecido  delantede  nosotros^  ha  declarado,  bajo 
de  juramento,  que  el  navio  llamado  Ariadne,  del  pnerto  de  Boston,  de 
cerca  de  382  9^^  toneladas,  que  manda  actualmente,  es  un  buque  de 
los  Estados  Unidos  de  America,  y  que  ninguu  ciudadano  6  vasallo  de 
las  potencias  actualmente  en  guerra  no  tienen  directa  6  indirectamente 
en  el,  lamenor  parte,  y  que  asi  Dios  le  ayude;  y  como  deseamos  ver 
prosperar  al  citado  Capitan  en  sus  negocios  legitimes,  Os  pedimos  y 
requirimos  &  todos  en  general,  y  a  cada  uno  en  particular  en  el  parage 
adonde  el  dicho  Capitan  pueda  arribar  con  su  Buque  y  carga,  tengais 
k  bien  recivirle  con  benevolencia,  y  tratarle  del  modo  que  conbiene, 
permitiendole,  pagando  los  deiechos  y  gastos  de  costumbre^  pasar  y 
repasar,  navegar  y  frequentar  los  puertos,  pasages,  y  territories,  asin 
de  evacuar  sus  negocios  donde  y  como  le  paresca  conveniente.  De  lo 
que  Os  quedaremos  reconocidos. 

En  testimonio  de  lo  qual  fixamos  aqui  el  Sello  de  me,  notary  &c. 

Most  serene,  serene,  most  puissant,  puissant,  high,  illustrious, 
noble,  honorable,  venerable,  wise  and  prudent,  lords,  emperors,  kings, 
republics,  princes,  dukes,  earls,  barons,  lords,  burgomasters,  schepens, 
counsellors,  as  also  judges,  officers,  justiciaries  and  regents  of  all  the 
good  cities  and  places,  whether  ecclesiastical  or  secular,  who  shall  see 
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these  patents,  or  hear  them  read :  We,  Cleon  Moore,  notary  public,  make 
known,  that  the  master  of  the  ship  Ariadne,  appearing  before  us,  has 
declared,  upon  oath,  that  the  vessel  called  the  Ariadne,  of  the  burden 
of  about  382/5  tons,  which  he  at  present  navigates,  is  of  the  United 
States  of  America,  and  that  no  subjects  of  the  present  belligerent 
powers  have  any  part  or  portion  therein,  directly  nor  indirectly,  so 
may  God  Almighty  help  him.  And,  as  we  wish  to  see  the  said  master 
prosper  in  his  lawful  affairs,  our  prayer  is,  to  all  the  before  mentioned, 
and  to  each  of  them  separately,  where  the  said  master  shall  arrive 
with  his  vessel  and  cargo,  that  they  may  please  to  receive  the  said 
master  with  goodness,  and  to  treat  him  in  a  becoming  manner,  per- 
mitting him,  upon  the  usual  tolls  and  expenses  in  passing  and  re- 
passing, to  pass,  navigate,  and  frequent  the  ports,  passes,  and  terri- 
tories, to  the  end  to  transact  his  business,  where,  and  in  what  manner 
he  shall  judge  proper  :  Whereof  we  shall  be  willingly  indebted. 

In  witness  and  for  cause  whereof,  we  affix  hereto  the  seal  of  my 
office,  this  28th  September,  1812.  CLEON  MOORE, 

Notary  Public. 

Alder  doorluchtigste,  doorluchti^ste,  doorluchtige,  grootmachtigste, 
grootmachtige,  hoogh  ende  welgeboorne,  wel  edele,  erehtseste,  acht- 
haare,  wyze,  voorsienige,  heeren  keizeren,  koningen,  republiquen, 
princen,  ftirsten,  hertogen,  graeven  baronnen,  heeren,  burgemeesteren, 
scheepenen,  raden,  mitsgaders,  rechteren,  officieren,  justicieren  ende 
regenten  aller  goede  steeden  en  plaatzen,  bet  zy  geestelyke  of  waereld- 
lyke  die  deeze  opene  letteren  zuUen  sien  oste  hooren  leezen :  Cleon 
Moore,  notary  public,  te  weeten  dat  schipper  Bartlett  Holmes,  van 
Boston,  (voor  ons  compareerende)  by  solemneelen  Eede  verkhart  heest, 
dat  het  schip  genaama  Ariadne,  groot  omtrent  191^  lasten  t'welk  by 
thaos  voert  in  de  Yerenidge  Staaten  van  America  t'huys  behoord^  en 
dat  geen  onderdaanen  van  den  teegenwoordige  oorlogende  moogend- 
heeden  daar  in  direct  of  indirect  eenig  deel  of  gadeelte  hebben :  Soo 
vaarlyk  helpen  hem  God  Almagtig  :  En  terwyl  wy  den  voors  schipper 
gaarne  gevorderd  zagen  in  zyne  wettigen  zaake  zoo  is  ons  verzoek, 
aan  alle  voornoemde  en  een  yder  in't  byzonder  alwaar  den  voornoemde 
sdiipper,  met  zyn  schip  en  lading  aankomen  zal  hem  alle  bystand 
gelieven  te  verleenen,  enbehoorlyk  te  behandelen  vergunnende  hem 
op  het  hetaalen  der  gewoonlyke  Tollen  en  ongelden  in  het  been  en 
weeder  vaaren  der  havenen  stroomen  en  gebied  te  laaten  passeeren 
vaaren  en  frequenteeren,  omme  zyn  handel  te  dryven  alwaar  en  in 
▼at  manner  hy  zigzal  geraadenvinden  en  best  oordeelen  zal,  war  aan 
wy  ons  gaarne  willen  schuldigag  ten. 

Des  t'oirconde  hebben  het  zelve  bekragtigt  met  het  zetgel  van  den. 
me,  notary,  Ac, 

District  and  Port  of  Philadelphia, 

December  16,  1812. 

We  do  certify  that  Abraham  Williams  is  at  present  mastes  of  the* 
within  named  vessel,  in  lieu  of  Bartlett  Holmes,  late  master. 

THOMAS  WILSON, 

Dqputy  CcUedor, 
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Messrs.  Lawraaon  dk  Fowle'a  invoice  and  bill  of  lading  of  flcner  in  dtip 

Ariadne^  September j  1812. 

Shipped  in  good  order  and  well  conditioned,  by  Lawrason  &  Fowle^ 
on  account  and  risk  of  Nathaniel  Goddard^  esq.,  of  Boston,  in  and  upon 
the  ship  called  the  Ariadne,  whereof  is  master,  for  the  present  voyage, 
Bartlett  Holmes,  now  in  the  harbor  of  Alexander,  and  bound  for 
Cadiz — to  say :  two  hundred  and  forty-three  barrels,  and  five  hun- 
dred and  fifty  half  barrels  of  flour,  being  marked  and  numbered  as  in 
the  margin,  and  are  to  be  delivered,  in  like  good  order  and  well  con- 
ditioned, at  the  aforesaid  port  of  Cadiz,  (the  danger  of  the  seas  only 
eK^epted,)  unto  Mr.  William  Farris,  or  to  his  assigns,  he  or  they  pay- 
ing freight  for  the  said  goods,  nothing  being  owner's  property,  with 
a  primage  and  average. 

In  witness  whereof,  the  master  of  the  said  ship  hath  affirmed  to 
thi:ee  bills  of  lading  of  this  tenor  and  date — one  of  which  being 
^Mscomplished,  the  other  two  to  stand  void. 

Dated  in  Alexandria,  September  26, 1812. 

BABTLETT  HOLMES. 

Philadelphia,  December  17, 1812. 

As  master  of  the  «hip  Ariadne,  I  hereby  promise  to  be  accountable 
to  Nathaniel  Goddard  for  the  quantity  of  nour  expressed  in  this  bill 
of  lading  ;  also,  for  one  thousand  and  ten  barrels  more,  shipped  by 
A.  A.  Williams,  at  Baltimore,  dated  at  the  said  place,  and  signed  by 
Bartlett  Holmes,  stating  the  same  to  be  on  board  said  ship,  provided 
the  same  is  found  on  board.  AB'M  WILLIAMS. 


Invoice  of  flour  shipped  on  hoard  ship  Ariadne^  Barilett  Holmes  mastery 
bound  for  Gadizj  per  order  ^  on  account  and  risk  of  Nathaniel  God- 
dard,  esq.^  of  Boston j  and  consigned  to  Mr^  William  Farris j  on 
board^  for  sales  and  returns. 

153  barrels  of  superfine  flour,  at  |7  60 • $1,162  80 

76  barrels  of  flue  flour,  at  |7  10 539  60 

650  half  barrels  of  superfine  flour,  |4  05 2,227  60 

U  barrels  extra  flour,  at|6  60 92  40 

4,022  30 
Charges. 

Drayage $10  24 

Wharfage 10  36 

Lining.. 23  79 

Proportion  of  consular  and  notarial  certifi- 
cates   1  67 

Commission,  2^  per  cent 100  65 

150  61 


|4,172  91 


Errors  excepted.  LAWRASON  &  FOWLE. 

Alexandria,  Sqfftember  26, 1812. 
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Invoice  of  Jlotir  shipped  by  Amos  A.  WiUiams,  on  board  of  the  ship 
Ariadne^  BarUett  Holmes,  master  /or  Alexandria,  by  order  and  for 
account  and  risk  of  Mr.  Nathaniel  Ooddard^  merdianty  Boston. 

100  barrels  superfine  flour,  at  $9  00  |900  00 

450     do.  do.         at    9  124 4,106  25 

$5,006  26 

560 

60     do.  do.  at  1  50 STS  00 

200     do.  do.  at  8  00 1,600  00 

200     do.  do.  at  8  25 1,650  00 

20  half  barrels  do.  at  4  50  each 90  00 

3,715  00 

1,020  

8,721  26 

$5,006  25  cash,  28th  May. 
4,082  86  cash^  25th  August. 

9,089  11 

Charges,  viz : 

Three  months'  storage  on  550  barrels,  at 

4 cents  per  barrel  per  month,  12  cents... $66  00 
Drayage  of  1,000  barrels,  at  3d.  per  barrel, 

y$33  33,  and  of  barrels  at  50  cents 33  83 

Lining  1,000  barrels,  at  3  cents  per  barrel  30  00 

SoowBge,  at  2  cents  per  barrel 20  00 

149  83 

Commission,  at  21  per  cent 218  03 

367  86 

9,089  11 

Errors  excepted. 

AMOS  A.  WILLIAMS. 

Balumobb,  September  16,  1812. 


Abjtract  of  thb  teansgbipt  in  came  of  Abiadnb. 

1.  Citation  to  the  United  States y  libeUants. 
2«  lAbdy  viz :  The  United  States  vs.  The  ship  Ariadne,  her  tackle^  dkc. , 

cargo  J  a/nd  all  persons  in  general, 

1.  Article  proposing  to  set  forth  the  declaration  of  war,  does  not. 

2.  Alleges  the  capture  as  property  of  subjects  of  Great  Britain 
ftod  territory ;  and  as  such,  or  otherwise,  liable  to  confiscation  and 
condemnation  as  lawful  prize,  according  to  law. 

3.  Alleges  the  premises  to  be  true  and  notorious,  &c.,  and  prays 
condemnation. 
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3.  Affidavit  of  H.  Dennison,  taken  12tli  November,  1812,  before 
Brackenridge,  says  that  he  was  purser  of  the  United  States  brig 
Argus.  On  her  cruise,  on  15th  October,  1812,  when  was  captured 
the  Ariadne.  Deponent  present  at  the  capture,  and  ordered  to  take 
charge  of  her  as  prize.  That  Captain  Holmes  delivered  to  Captain 
St.  Clair  all  his  papers,  and  St.  Clair  delivered  all  of  them  to  the 
depoaent,  and  deponent  produces  them  all,  without  addition  or  sub- 
traction, &c.,  numbered  from  1  to  19,  inclusive. 

4.  Another  affidavit  of  Dennison,  taken  16th  Norember,  1812, 
before  Douglas  Alden,  says  that,  on  examining  his  papers,  he  finds  he 
had  omitted  to  deposit  three  letters  and  a  passport,  numbered  from 
20  to  23,  and  now  lodged  with  the  clerk,  as  received,  without  addition 
or  subtraction. 

Exhibit  No.  1,  H.  Dennison.     Permanent,  No.  10. 

5.  Begister  and  endorsements  of  successive  captains.  Captain 
Holmes'  endorsement  or  certificate  of  captaincy,  the  8th  September, 
1812,  at  Baltimore. 

6.  Exhibit  No.  2,  permission  to  depart.  This  under  the  seal  of  the 
United  States,  signed  by  the  President  and  Secretary  ;  and  the  desti- 
nation of  the  vessel  expressed  to  be  to  Cadiz,  with  a  cargo  of  flour. 

7.  Sea  letter.  No.  3. 

8.  No.  4,  clearance  at  Alexandria. 

9.  No.  5,  list  of  the  crew. 

10.  No.  6,  shipping  paper. 

11.  No.  7,  bill  of  lading  for  400  barrels  of  flour ;  shipped  at  Alex- 
andria by  Thos.  Parsons,  to  be  delivered  at  Cadiz  to  Wm.  Farris,  &c. ; 
dated  26th  September,  1812. 

Bill  of  lading  for  500  barrels  of  flour,  shipped  at  the  same  time, 
and  place  for  Sietm'!  May ;  to  be  delivered,  on  arrival  at  Cadiz,  to 
Wm.  Farris. 

Bill  for  243  barrels  and  550  half  barrels  for  account  of  N.  6od- 
dard ;  same  date  and  tenor,  except  as  to  freight. 

12.  Exhibit  No.  8,  bill  of  health. 

13.  Exhibit  No.  9,  letter  of  instructions  from  N.  Goddard  to  Captain 
Holmes^  dated  14th  September,  1812,  (copy  in  Goddard's  possession.) 

14.  Exhibit  No.  10,  invoice  of  flour  shipped  at  Baltimore  by  Amos 
A.  Williams  for  account  of  N.  Goddard : 

1,010  barrels  of  flour,  at  |9 |9,090  00 

Charges — Of  drayage  and  wharfage 50 

Commission 277  25 


9,367  75 


Invoice  of  flour  shipped  for  account  of  N.  Goddard,  S.  May,  Wm. 
&  T.  Parsons,  consigned  to  Farris,  on  board  the  Ariadne,  and  bound 
for  Cadiz,  viz : 

2,243  barrels  of  flour,  at  |9 |20,187  00 

550  half  barrels,  at  |4  75 2,612  60 

22,799  60 
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Brought  forward |22,799  50 

Charges  and  commission 784  67 


23,584  17 


LAWRASON  &  FOWLE. 
AhJOiAJsmBXky  September  26, 1812. 

Bill  of  lading  of  the  above,  conformable  in  names  and  tenor,  dated 
at  Alexandria,  26th  September,  1812;  signed  hj  B.  Holmes. 

Oath  of  Lawrason  &  Fowle,  that  the  above,  truly  shipped  for 
account  and  risk  of  the  persons  mentioned,  by  themselves,  except 
1,000  barrels  shipped  at  Baltimore  by  A.  A.  Williams  for  N.  God- 
dard;  and  that  no  subject  of  any  belligerent  power  has  interest 
therein. 

Certificate  of  Spanish  consul  that  the  certifying  officer  of  the  above 
is  notary. 

15.  Exhibit  No.  11,  invoice  of  1,500  barrels  of  flour,  shipped  by 
Catlett  for  account  and  risk  of  Jas.  &  Thos.  H.  Perkins  &  Sam'l  G. 
Perkins,  viz : 

1,500  barrels  of  superfine  flour,  at  |9.\ $13,500  00 

Charges,  &c.,  &c 459  17 


13,959  17 


CHARLES  J,  CATLETT. 
AuxANDRiA,  September  24,  1812. 

Bill  of  lading,  conformable  to  above,  by  Holmes,  to  be  delivered  to 
Wm.  Farrifl,  on  board,  at  Cadiz. 

Oath  of  Catlett  of  ownership,  &c.,  of  citizenship,  &c. ;  and  certificate 
of  Spanish  consul  that  Moore,  who  receives  this  oath,  is  notary. 

16.  No.  12,  bill  of  lading  of  1,010  barrels  of  flour,  shipped  at  Bal- 
timore for  account  of  N.  Qoddard ;  to  be  delivered  at  Cadiz  to  Wm, 
Farris;  dated  at  Alexandria,  26th  September,  1812. 

17.  No.  13,  letter  of  N.  Goddard  to  Wm.  Farris,  dated  9th  Sep- 
tember, 1812,  (copy  in  Goddard's  possession.) 

18.  No.  14,  letter  of  Thos.  Parsons  to  Wm.  Farris,  dated  5th  Sep- 
tember, 1812 : 

DsAR  Sir  :  I  have  ordered  purchased,  and  to  be  shipped  on  board 
the  Ariadne,  by  Messrs.  Lawrason  &  !l^owle,  five  hundred  barrels  of 
floar  on  my  account  and  risk  for  Cadiz,  which  I  wish  you  to  take 
charge  of,  and  dispose  of  it  to  the  best  advantage,  and  remit  the  net 
prooaeds  to  Samuel  Williams,  esq.,  London,  subject  to  my  order  ;  and 
for  yonr  services,  I  agree  to  allow  you  five  per  cent,  on  the  sales  of 
the  flour,  you  paying  all  merchants'  and  brokers'  commission. 

Wishing  you  a  prosperous  voyage,  I  am  your  friend, 

THOMAS  PARSONS. 
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19.  Exhibit  No.  15,  letter  from  J.  &  T.  H.  Perkins  to  Wm.  Farris, 
dated  9th  September,  1812  : 

Capt.  Wm.  Farris  :  We  have  ordered  our  friend  C.  J.  Catlett,  of 
Alexandria,  to  ship  on  board  the  ship  in  which  you  go  supercargo, 
1,500  barrels  of  flour  to  your  address,  and  which  we  request  you  will 
dispose  of  on  your  arrival  at  Cadiz,  and  remit  proceeds,  after  deduct- 
ing freight  and  commission,  to  Samuel  Williams,  esq. — one-half  for 
account  of  Samuel  G.  Perkins,  and  the  other  half  for  account  of 

J.  &  T.  H.  PERKINS. 

Exhibit  No.  16,  letter  from  Samuel  May  to  Wm.  Farris,  8th  Sep- 
tember, 1812,  says :  The  net  proceeds  of  two  hundred  barrels  flour, 
which  you  have  of  mine  in  your  consignment,  you  will  please  to  have 
realized;  remit  to  Henry  Bromfield,  esq.,  London,  for  my  account, 
in  such  mode  as  you  may  judge  more  for  my  interest. 
Tour  obedient  servant, 

SAMUEL  MAY. 

20.  Exhibit  No.  17,  letter  to  the  same  from  Wm.  Parsons : 

Dbab  Snt :  As  you  are  going  supercargo  of  the  ship  Ariadne,  Bart- 
lett  Holmes  master,  from  Alexandria,  I  have  agreed  to  ship  one 
thousand  barrels  of  flour  in  her  consigne<l  to  you.  The  flour  will 
be  shipped  by  Mr.  John  Wheelwright,  of  Georgetown,  District  of 
Columbia,  to  whom  you  have  a  letter.  The  ship  will  proceed  for 
Cadiz.  Should  you  arrive  there  safe,  I  wish  you  to  dispose  of  the 
flour  in  the  best  manner  you  can,  and  remit  the  net  proceeds  to 
Samuel  Williams,  esq.,  London,  on  my  account.  I  agree  to  allow 
you  five  per  cent,  on  the  sales  in  lull  for  all  commission  and 
brokerage. 

Wishmg  you  a  safe  and  prosperous  voyage,  I  am  your  friend, 

WM.  PARSONS. 

P.  S. — ^Please  to  write  me  as  often  as  you  may  have  a  convenient 
opportunity.  My  intention  is,  that  you  shall  receive  a  merchant's 
commission,  after  paying  what  you  must  necessarily  pay. 

21 .  Exhibit  No.  18,  memorandum  of  the  cargo  on  board  the  ship 
Ariadne : 

By  whom  shipped.  BUb.     H'f  bbls.  Aooonnt  of. 

A.  A.  Williams 1,010  /  xt  4.v     •  i  n  jj    j 

Lawrason  &  Fowle 243    550  j  Nathaniel  Goddard. 

Do.  do.  500  Thos.  Parsons. 

Do.  do.  500  Samuel  May. 

John  Wheelwright 1,000  Wm.  Parsons,  6  bbls.  in  dispute. 

C.  J.  Catlett 1,500  As  per  bill  of  lading. 

4,753    550 
550  half  barrels  is 275 

6,028  in  all. 


^ 
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22.  Exhibit  No.  19,  passport,  or  license,  of  which  copy  separate, 
in  Goddard's  possession. 

23.  Exhibit  No.  20,  (mentioned  in  Dennison's  second's  affidavit,) 
a  letter,  snperscribed  "  Richard  J.  Hackley,  esq.,  consul  of  the  United 
States  of  America,  per  Wm.  Farris,  esq.,  Cadiz." 

No.  21,  superscribed  "Mr.  Hugh  Lindsay;  W.  Farris,  esq., 
Cadiz." 

No.  22,  superscribed  ''Fontaine  Maury,  esq.;  W.  Farris,  esq., 
Lisbon." 

N,  B. — These  letters,  Nos.  20,  21  and  22,  are  unopened. 

24  Exhibit  No.  23,  passport  of  the  Secretary  of  State  for  Wm. 
Farris. 

25.  Claim  by  Jas.  Perkins,  in  district  court,  in  behalf  of  S.  Gt. 
Perkins,  Wm.  Parsons,  Samuel  May,  and  Thomas,  as  well  as  for 
himself,  and  Thos.  U.  Perkins. 

Claim  by  N.  Goddard  for  the  ship  and  his  portion  of  the  cargo. 
Affidavits  to  the  same  respecting  the  shipment  of  the  cargo,  the 
ownership  of  claimants^  and  their  citizenship. 

26.  On  motion  of  claimants,  redelivery  to  the  claimants  ordered 
on  their  giving  stipulation  ;  whereupon  appraisers  are  appointed,  and 
they  report  the  value,  as  follows : 

Ship  at $10,750 

1,243  barrels  and  570  half  barrels,  ttoddard's 13,370 

500  barrels.  May 4,375 

1,000  barrels,  William  Parsons 8,750 

500  barrels,  T.  Parsons 4,375 

1,500  barrels,  James  and  T.  H.  Perkins,  and  S.  G.  Perkins..     13,125 


27.  Order  issnes  to  appraisers  to  report  the  condition  of  the  Ariadne 
at  the  time  of  capture  and  arrival  into  port,  and  of  redelivery,  &c. ; 
report  that  she  is  well  fitted  in  every  important  material  as  she 
arrived,  except  main  staysail  stolen,  and  main  staysail  blown  away, 
and  some  small  articles  said  to  be  stolen  ;  date  15th  December,  1812. 
Inventory  appended  to  the  report,  and  it  appears  some  coils  of  run- 
ning rigging  and  some  bread  were  taken  out  by  the  captors ;  also 
some  colors. 

28.  On  the  15th  December,  order  of  redelivery  to  claimants,  they 
having  given  stipulation. 

29.  On  the  19th  January,  the  defendant's  attorney  filed  the  depo- 
ntion  of  Hugh  Jack,  mate  of  the  Ariadne,  which  was  taken  on  sundry 
interrogatories  ;  and  he  says  that  he  was  born  in  Ireland,  and  a  subject 
of  Great  Britain,  and  not  interested  ;  that  he  was  mate  at  the  time  of 
ike  capture  ;  that  she  was  captured,  as  he  understood,  in  consequence 
of  sailing  with  a  British  license  ;  that  B.  Holmes  is  captain,  and  a 
citizen,  &c. 

Mate's  description  of  the  vessel,  her  crew,  &c. ;  but  as  to  the  ex- 
i«tence  on  board  of  any  license  or  other  paper  from  the  British  govern- 
ment, he  had  no  knowledge ;  states  the  destination  of  the  vessel, 
Wt  knows  nothing  of  the  owners  ;  states  that  all  papers  were  given 
^,  and  none  destroyed  ;  and,  in  conclusion,  that  he  nas  declared  all  he 
bows. 
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30.  Here  follows  the  decree  of  Judge  Peters  for  restoration  and 
damages. 

31.  Then  the  report  of  assessors  of  damages,  giving  the  amonnt  of 
$4 1,09*7  36.  To  this  report  the  captors  excepted,  filing  eight  articles 
of  exception. 

32.  Judges  decree  on  said  exceptions  distinctly,  and  awards  in 
damages  |23;901  72. 

33.  Libellant's  appeal  and  claimant's  appeal,  so  far  as  the  decree 
respects  disallowance  of  damages  reported  by  the  assessors. 

34.  Recorder,  circuit  court,  states  the  name  of  the  case  ;  and  now, 
to  wit:  this  25th  April,  1815,  it  is  adjudged,  ordered,  and  decreed 
that  the  decree  of  the  district  court  be  reversed,  as  well  with  respect  to 
restitution  as  to  damages,  and  that  the  ship  and  cargo  be  condemned 
as  prize  of  war. 

Whereupon  the  said  James  Perkins,  Thomas  H.  Perkins,  Samuel 
G.  Perkins,  Thomas  Parsons,  William  Parsons,  Samuel  May,  and 
Nathaniel  Goddard,  the  claimants  aforesaid,  pray  leave  to  appeal  from 
the  said  sentence  or  decree  to  the  Supreme  Court  of  the  United  States, 
and  the  same  is  allowed. 

35.  Certificate  that  the  transcript  is  a  true  copy  of  record,  dated 
13th  January,  1816. 


To  the  commanders  of  any  of  his  Majesty's  ships-of-war^  or  private 
armed  ships  belonging  to  subjects  of  his  Mqjesty: 

Whereas,  from  a  consideration  of  the  ^reat  importance  of  con- 
tinuing a  regular  supply  of  fiour  and  other  dry  provisions  to  the  ports 
of  Spain  and  Portugal,  it  has  been  deemed  expedient  by  his  Majesty's 
government  that,  notwithstanding  the  hostilities  now  existing  be- 
tween Great  Britain  and  the  United  States  of  America,  every  protec- 
tion and  encouragement  should  be  given  to  American  vessels  so  laden 
with  fiour  and  other  dry  provisions,  and  bound  to  the  ports  of  Spain 
and  Portugal. 

And  whereas,  in  furtherance  of  these  views  of  his  Majesty's  govern- 
ment, and  for  other  purposes,  Herbert  Sawyer,  esq.,  vice  admiral  and 
commander-in-chief  of  his  Majesty's  squadron  on  the  Halifax  station, 
has  directed  to  me  a  letter,  under  date  of  the  fifth  of  August,  1812^ 
^a  copy  whereof  is  hereunto  annexed,)  and  wherein  I  am  instructed  to 
furnish  a  copy  of  his  letter,  certified  under  my  consular  seal,  to  every 
vessel  so  laden,  and  bound  either  to  any  Portuguese  or  Spanish  ports, 
and  which  is  designed  as  a  safeguard  and  protection  to  any  such  ves- 
sel in  the  prosecution  of  such  voyage.  Now,  therefore,  in  pursuance 
of  these  instructions,  I  have  granted  unto  the  American  ship  Ariadne, 
Bartlett  Holmes  master,  burden  three  hundred  and  eighty-two  and 
2-96th  tons,  now  lying  in  the  harbor  of  Alexandria,  laden  with  floar, 
and  bound  to  Cadiz  or  Lisbon,  the  annexed  documents,  to  avail  only 
for  a  direct  voyage  to  Cadiz  or  Lisbon,  and  back  to  the  United  States 
of  America,  requesting  all  officers  commanding  his  Majesty's  ships-of- 
war,  or  private  armed  vessels  belonging  to  subjects  of  his  Majesty,  not 
only  to  suffer  the  said  ship  Ariadne  to  pass  without  any  molestation. 
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bat  also  to  extend  to  her  all  due  assistance  and  protection  in  the 
prosecntion  of  her  voyage  to  Cadiz  or  Lisbon,  and  her  return  thence, 
Uden  with  salt  or  other  merchandise  to  the  net  amount  of  her  out- 
ward cargo,  or  in  ballast  only. 

Given  under  my  hand  and  seal  of  office,  at  Boston,  this  fifth  day  of 
[seal]  September,  A.  D.  1812. 

ANDREW  ALLEN,  Jr  , 

His  Majesty's  Consul. 


His  Majestv's  Ship  Centurion, 

At  HalifaXy  the  5th  August y  1812. 

Sir:  I  have  fully  considered  that  part  of  your  letter  of  the  18th 
ultimo  which  relates  to  the  means  of  insuring  a  constant  supply  of 
flour  and  other  dry  provisions  to  Spain  and  Portugal,  and  to  the  West 
Indies,  and  being  aware  of  the  importance  of  the  subject,  concur  in 
the  propositions  you  have  made.  I  shall,  therefore,  give  directions 
to  the  commanders  of  his  Majesty's  squadron  under  my  command  not 
to  molest  American  vessels  so  laden  and  unarmed,  bona  fids  bound  to 
Portuguese  or  Spanish  ports,  whose  papers  shall  be  accompanied  with 
a  certified  copy  of  this  letter  under  the  consular  seal. 

I  have  the  honor  to  be,  sir,  your  most  obedient  humble  servant, 

H.  SAWYER,  Vict  Admiral. 

Andrew  Allbn,  Esq.^ 

British  Consfuly  Boston. 

Office  of  His  Britannic  Majesty'  s  Consul. 

I,  Andrew  Allen,  junior,  his  Britannic  Majesty's  consul  for  the 
States  of  Massachusetts,  New  Hampshire,  Bhode  Island,  and  Con- 
necticut, hereby  certify  that  the  annexed  paper  is  a  true  copy  of  a  let- 
ter addressed  to  me  by  Herbert  Sawyer,  esq.,  vice  admiral  and  com- 
mander-in-chief on  the  Halifax  station. 

6i?en  under  my  hand  and  seal  of  o£Sce,  at  Boston,  in  the  State  of 
Tl  8 1  ^^Bs^cbus^^^)  ^^^3  ninth  day  of  September,  in  the  year  of  our 
^    '-'    Lord  one  thousand  eight  hundred  and  twelve. 

ANDW.  ALLEN,  Jr. 


A  true  copy. 


January  23,  1816. 

D.  CALDWELL, 

Clerk  Dibt.  Ct. 


Uhitbd  States  of  America,     ) 
WaWci  and  port  of  AUxamdria.  \ 

To  all  whom  these  presents  shall  come:  I,  Charles  H.  Simms, 
deputy  collector  of  the  district  and  port  of  Alexandria,  do,  by  the 
tenor  of  these  presents,  certify  and  make  known  that  the  captain 
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officers,  seamen,  and  passengers  of  the  ship  called  Ariadne,  of  Boston, 
laden  with  flour,  and  of  which  Bartlett  Holmes  is  captain,  consisting 
of  sixteen  officers  and  seamen  and  one  passenger,  now  ready  to  pro- 
ceed on  a  voyage  to  Cadiz,  and  elsewhere  bejond  sea,  are  in  good 
health. 

And  I  do  further  certify  that  no  epidemic  or  malignant  disease  is 
now  in  this  port,  or  in  its  vicinity.  ^ 

Qiven  under  my  hand,  and  the  seal  of  the  custom-house,  at  Alex* 
andria,  the  26th  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twelve,  and  in  the  thirty-seventh  year  of 
the  independence  of  the  said  States. 

[sBAL.]  C.  H.  SIMMS, 

Deputy  CdUector. 


Don  Pablo  Chaion,  vice  consul  de  S.  M.  Catolica,  Senor  Don  Fer- 
nando Septimo,  por  el  Distrito  de  Columbia,  residente  en  el  puerto 
a  Alexandria,  certifia  que  este  puerto  y  distrito  estan  libres  y  sanos 
por  ahora  de  toda  enfermed  ad  pestilente,  y  que  la  ponia  abaxo  del 
documento  de  la  otra  parte  de  este  papal,  del  Senor  C.  H.  Simms, 
oficial  diputado  de  la  Aduana  de  esto,  es  la  misma  que  acostumbra 
poner  en  todos  sus  escritos,  tanto  en  juicio  como  fuera  de  el ;  y  para 
que  cometida  de  mas  comanza,  doy  el  presente,  firmado  de  mi  ponia 
y  con  el  real  sello  de  este  vice  consulado  de  Espaiia,  en  Alexandria, 
veinte  y  seis  de  Sept^mbre,  del  ano  de  mil  ocho  cientos  y  doce. 

PABLO  CHAION.     [l.  s.] 


Unitbd  States  of  America,  ) 
Pennsylvania  District^      J 

District  Court  o^  the  United  States  for  Pennsylvania  District. 

LiBEIiLANT  vs.  ThB  SHIP  ArIABNB  AND  GABOO. 

Personally  appeared  Thomas  Parsons,  of  Boston,  in  the  district  of 
Massachusetts,  merchant,  and  made  oath  that  he  is  a  native  citizen  of 
the  United  States,  and  that  he  is  the  true^  lawful,  and  sole  owner  of 
five  hundred  barrels  of  flour,  part  of  the  cargo  of  the  said  ship  Ari- 
adne, laden  and  being  on  board  thereof  at  the  time  of  the  seizure  and 
detention  thereof  by  Lieutenant  Sinclair,  commanding  the  United 
States  armed  brig  Argus  ;  and  this  deponent  further  saith  that  the 
said  five  hundred  barrels  of  flour  were  shipped  on  board  said  ship 
Ariadne  at  Alexandria  by  Lawrason  and  Fowle,  by  the  order  and  for 
the  sole  account  and  risk  of  this  deponent,  to  be  transported  in  said 
ship  to  the  port  of  Cadiz,  in  Spain  ;  and  that  the  bill  of  lading  and 
invoice  of  the  said  five  hundred  barrels  of  flour,  which  are  hereunto 
annexed,  were  received  by  this  deponent  from  said  Lawrason  and 
Fowle,  and  that  the  same  are  true  and  genuine  ;  and  this  deponent 
further  saith  that  no  person  or  persons  being  a  subject  or  subjects  of^ 
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or  inhabitiog  within  any  of  the  Territories  of,  the  enemies  of  the 
United  States  had,  at  the  time  of  lading  the  said  five  hundred  bar- 
rels of  flour  on  board  the  said  ship  Ariadne,  or  at  the  time  of  the  said 
seizure  and  detention  thereof,  or  at  any  time  since,  or  now  have,  or 
will  have,  in  case  of  restitution  thereof  to  this  deponent,  any  right, 
title,  or  interest,  directly  or  indirectly,  in  or  to  the  said  five  hundred 
barrels  of  flour  claimed  by  this  deponent,  or  any  part  thereof ;  and 
that  the  claim  hereto  annexed  is  a  just  and  true  claim,  and  that 
ke  shall  be  able  to  make  due  proof  thereof,  as  he  verily  believes. 

THOMAS  PARSONS. 

Umted  States,        ) 
MasfochuseUs  District j  \  ^^' 

Boston,  November  19,  1812. 

8worn  before  me. 

J.  N.  DAVIS, 
District  Judgey  District  of  Massachusetis. 


United  States  of  America,  ) 
Pennsylvania  District^      \  ^' 

District  Court  of  the  United  States  for  Pennsylvania  District, 

Libellant  vs.  The  ship  Ariadne  and  caroo. 

The  claim  of  Thomas  Parsons,  of  Boston,  in  the  district  of  Massa* 
chusetts,  in  the  United  States,  merchant,  and  a  native  citizen  of  the 
United  States,  as  the  true,  lawful,  and  sole  owner  of  part  of  the  cargo, 
laden  and  being  on  board  the  said  ship  Ariadne  at  the  time  of  the 
seizure  and  detention  thereof  as  prize  by  Lieutenant  Sinclair,  com- 
manding the  United  States  armed  brig  Argus,  to  wit :  of  five  hun- 
dred barrels  of  flour,  part  of  the  said  car^o  ;  which  said  ship  Ariadne 
and  cargo  have  since  been  brought  to  and  are  now  detained  at  Phila- 
delphia, within  the  jurisdiction  of  this  honorable  court ;  for  the  said 
five  hundred  barrels  of  flour,  as  his  sole  property  as  aforesaid,  and  as 
laden  on  board  the  said  ship  Ariadne  at  and  before  the  time  of  the 
said  seizure  and  detention  for  the  purpose  of  being  transported  from 
the  port  of  Alexandria  to  the  port  of  Cadiz,  in  Spain,  on  the  sole 
account  and  risk  and  as  the  property  of  this  claimant ;  and  for  all 
such  costs,  charges,  damages,  and  expenses  as  have  arisen  or  shall 
Arise  by  reason  of  the  said  seizure  and  detention. 

THOMAS  PARSONS. 


Shipped  in  good  order  and  well  conditioned,  by  Lawrason  &  Fowle, 
on  account  and  risk  of  Thomas  Parsons,  esq.,  in  and  upon  the  ship 
called  the  Ariadne,  whereof  is  master,  for  this  present  voyage,  Bart- 
lett  Holmes,  now  in  the  harbor  of  Alexandria,  and  bound  for  Cadiz — 
^  say :  five  hundred  barrels  of  flour,  being  marked  ana  numbered  as 
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the  margin,  and  are  to  be  delivered  in  like  good  order  and  well  condi- 
tioned, at  the  aforesaid  port  of  Cadiz,  (the  danger  of  the  seas  only 
excepted,)  unto  Mr.  William  Farris,  or  to  his  assigns,  he  or  they  pay- 
ing freight  for  the  said  goods,  two  dollars  and  a  half  per  barrel,  with 
five  per  cent,  primage  and  average. 

In  witness  whereof,  the  master  of  the  said  ship  hath  affirmed  to 
three  bills  of  lading  of  this  tenor  and  date — one  of  which  being  ac- 
complished, the  other  two  to  stand  void.  Dated  in  Alexandria,  Sep- 
tember 26,  1812. 

BARTLETT  HOLMES. 


Invoice  of  flour  shipped  on  board  ship  Ariadne,  Bartlett  Holmes  master  j 
hound  for  Cadiz,  per  order,  on  account  and  risk  of  Thomas  Parsons, 
esq. ,  of  Boston,  and  consigned  to  Mr.  Wm.  Farris,  on  board,  for  saie^ 
and  returns, 

425  barrels  of  superfine  flour $7  62^    $3,240  62 

75  barrels  of  fine  flour 7  12|         534  38 

3,776  00 
Charges. 

Drayage 13  76 

Wharfage 10  00 

Lining 15  00 

Proportion  of  consular  and  notarial  certificates...       1  67 

Commission,  2A  percent 94  37 

134  79 


3,909  79 

Errors  excepted. 

LAWRASON  &  FOWLE. 
Alexandria,  September  26,  1812. 

Philadelphia,  December  17,  1812, 

As  master  of  the  ship  Ariadne,  I  hereby  promise  to  be  accountable 
to  Thomas  Parsons,  esq.,  for  the  quantity  of  flour  expressed  in  this 
bill  of  lading,  signed  by  Bartlett  Holmes,  dated  at  Alexandria,  stat- 
ing the  same  to  be  laden  on  board  said  ship,  provided  the  same  is 
found  on  board. 

AB'M  WILLIAMS. 


Nbw  York,  March  14,  1826. 

Sir  :  The  subject  of  our  claims  for  losses  by  the  fire  in  the  entrepot 
at  Antwerp  has  been  taken  up  there  with  great  spirit  by  F. 
Deponhon,  for  the  losers,  in  an  address  to  the  chamber  of  representa- 
tires,  and  it  is  signed  by  the  merchants  in  Antwerp  who  are  inter- 


mt! 
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ested.  The  advices  are,  that  it  would  be  carried  in  our  favor  if  this 
government  would  demand  the  payment  mUh  decision.  It  requires  us 
all,  in  our  respective  places,  to  importune  the  Secretary  of  State, 
through  our  representatives  in  Congress,  to  urge  this  to  a  settlement. 
The  French  affair  has  frightened  them,  and  a  m.enacey  as  it  is  called 
in  Europe,  would  assure  us  of  payment.  Please  to  engage  those 
alike  interested  to  stir  strong  in  the  business,  and  we  may  effect  our 
object. 

Very  respectfully,  your  most  obedient, 

ROBT.  L.  PATTERSON. 

Nathl.  Gk)DDARD,  Esq.,  Boston. 


Treasury  DEPARTSiENT, 
Register's  Office,  Fehruary  2,  1818. 

Sm :  I  beg  leave  to  state  that  there  are  not  any  records  yet  made 
in  this  office  in  relation  to  the  proceeds  of  the  ship  Ariadne  and  of 
her  cargo.  Upon  the  information  of  the  Treasurer,  there  were 
twenty-five  thousand  and  three  dollars  and  forty  cents  paid  to 
Thomas  Tudor  Tucker,  as  treasurer  of  the  navy  peu'^ion  fund,  on  the 
2d  May,  1817,  but  the  entry  in  the  treasurer's  bank  book  does  not 
state  on  what  account. 

I  have  the  honor  to  be,  sir,  your  most  obedient  and  most  humble 
servant, 

J08IAH  NOURSE. 

Hon.  W.  H.  Crawford, 

Secretary  of  the  Treasury, 


Bemission  of  fines y  forfeitures y  and  penalties. 

1797 — March  3. — Whenever  any  person  shall  have  incurred  any 
fine,  penalty,  forfeiture,  or  disability,  or  shall  have  been  interested  in 
any  vessel,  goods,  wares,  or  merchandise  which  shall  have  been  sub- 
ject to  any  seizure,  forfeiture,  or  disability,  by  force  of  any  present  or 
fiiture  law  of  the  United  States,  for  the  layings  levying,  or  collecting 
any  duties  or  taxes,  or  by  force  of  any  present  or  future  acts  concern- 
ing the  registering  and  recording  of  ships  or  vessels,  ''  or  any  act 
concerning  the  enrolling  and  licensing  ships  or  vessels  employed  in 
the  coasting  trade  or  fisheries,  and  for  regulating  the  same,"  the 
Secretary  of  the  Treasury  is  empowered  to  remit  or  mitigate  the  same, 
npon  the  compliance  with  certain  forms  prescribed  in  the  act. — (Laws 
U.8.,vol.  2,  p.  685.) 

Thia  act  was  to  continue  in  force  for  two  years.  On  the  11th  Feb- 
niary,  1800,  the  act  was  made  perpetual,  and  is  now  in  force. 
^  If  Nathaniel  Goddard  and  others  had  violated  any  law,  under  the 
orcumstances  of  their  citse,  the  Secretary  of  the  Treasury  would  have 
panted  relief.  But  as  he  had  no  authority  to  act,  except  in  cases  of 
breach  of  the  revenue  laws,  and  as  the  petitioners,  as  he  states,  and  as 
13  admitted  on  all  hands,  did  not  violate  or  evade  any  law,  his 


82  N.   &  B.   GODDARD. 

authority  did  not  extend  to  their  case.  Thus,  it  would  seem  that  if 
Mr.  Goddard  and  his  partners  had  violated  or  evaded  the  laws  of  the 
country,  and  had  done  it  ignorantly  and  without  intention  to  defraud 
the  revenue,  they  could  have  obtained  relief ;  but  as  they  broke  no 
law,  they  have  lost  their  whole  property. 

It  ought  also  to  be  borne  in  mind  that,  if  the  remission  had  been 
made  by  the  Secretary  of  the  Treasury,  the  whole  would  have  been  re- 
mitted^ as  the  saving  clause  in  the  third  section  of  the  act  of  March  3, 
1797,  relates  only  to  cases  occurring  be/ore  the  passing  of  that  act. 

Subjoined  is  a  list  of  about  twenty  cases  of  remission  of  forfeiture 
by  special  acts  of  Congress,  most,  if  not  all,  of  which  went  on  the 
ground  that  the  parties  were  ignorant  of  the  law,  and  did  not  intend 
to  violate  or  evade  the  laws  or  to  defraud  the  revenue. 

Independently  of  these  cases,  there  are  a  great  number  of  others  in 
which  the  same  principle  is  involved — of  a  want  of  intention  to  do 
wrong — in  which  forfeitures  have  been  incurred  under  the  laws  pro- 
hibiting the  slave  trade,  and  afterwards  remitted  by  Congress. 

1809 — June  28. — All  claim  of  the  United  States  to  any  money 
arising  from  the  sale  of  the  ship  Clara,  sold  in  pursuance  of  a  decree 
of  the  district  court  for  Orleans  district,  be,  and  the  same  is  hereby, 
relinquished  and  remitted  to  Andrew  Foster  and  John  P.  Qiraud,  late 
owners  of  said  ship,  anything  in  any  former  law  to  the  contrary. — 
(Laws  U.  S.,  vol.  4,  p.  237.) 

1814 — March  31. — The  Secretary  of  the  Treasury  is  authorized  to 
remit  the  penalty  incurred  by  Joseph  W.  Page,  of  Charleston,  South 
Carolina,  as  surety  in  an  embargo  bond  for  Bernard  Lafon. — (Laws 
U.  S.,  vol.  4,  p.  676.^ 

1814 — April  6. — Tne  fines,  penalties,  and  forfeitures  incurred  by 
Jona.  Davis  and  others,  who  imported  into  Providence  a  cargo  of  mer- 
chandise from  Havana,  in  1813,  is  remitted. — (Laws  U.  S.,  vol.  4, 
p.  677.) 

1814 — April  18. — The  penalty  imposed  on  the  owners  of  schooner 
Industry,  for  illegally  unlading  merchandise  at  Edgartown,  is  remitted 
and  refunded. — (LawsU.  S.,  vol.  4,  p.  707.) 

1817 — March  3. — Forfeiture  incurred  by  Robert  Burnside,  for  ille- 
gally importing  goods  from  Liverpool  into  New  Orleans  in  1811, 
remitted  and  refunded. — (Laws  U.  8.,  vol.  6,  p.  182.) 

1818 — April  20. — Money  received  by  United  States  in  consequence 
of  condemnation  of  ship  Edward,  refunded  to  Jonathan  Amory  and 
Thos.  C.  Amory. — (Laws  U.  8.,  vol.  6,  p.  348.) 

1822 — May  7. — Forfeiture  of  property  of  Peter  Caldwell  and  James 
Britten,  imported  into  New  York,  and  seized  and  sold  for  breach  of 
law,  remitted  and  refunded. — (Laws  U.  S.,  vol.  7,  p.  66.) 

1824 — May  17. — Forfeiture  of  merchandise  illegally  imported  by 
David  Beard,  remitted  and  refunded.— (Laws  U.  S.,  vol.  7,  p.  249.) 

1824 — May  24. — Forfeiture  incurred  by  J.  Ottramare  on  four  pack- 
ages of  jewelry,  condemned  in  New  Orleans,  remitted  and  refunded. — 
(Laws  U.  S.,  vol.  7,  p.  280.) 

1825— March  3. — Amount  received  by  United  States  on  account  of 
sale  of  sloop  Mary,  condemned  for  violation  of  law,  remitted  and  re- 
funded to  Elisha  Snow. — (Laws  U.  S.,  vol.  7,  p.  355.) 
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1886 — ^Harch  20. — Amoant  reoeired  by  United  States  on  account  of 
nle  of  goods  imported  from  Liverpool,  in  violation  of  law,  remitted 
and  refonded  to  J.  Dickson  &  Co. — (Laws  U.  S.,  vol.  7,  p.  601.) 

1828 — May  24. — Penalty  incurred  by  Nath'l  Briggs,  under  act  pro- 
Tiding  passports  for  ships,  remitted. — (Laws  TT.  S.,  vol.  8,  p.  166.) 

1830 — April  7. — Penalty  incurred  by  Thos.  Shiverick,  for  not  re- 
newing license  of  his  vessel,  remitted  and  refunded. — (Laws  U.  S., 
Tol.  8,  p.  284.) 

1830--April  15. — Proceeds  of  wine  belonging  to  G.  H.  Hall,  im- 
properly condemned  and  sold,  refunded  and  remitted. — (Laws  U.  S., 
vol.  8,  p.  285.) 

1830— April  24. — Amount  received  for  forfeiture  of  schooner  Vo- 
l&nte,  condemned  and  sold,  remitted  and  refunded  to  John  Burton 
uid  others.— (Laws  U.  S.,  vol.  8,  p.  293.) 

1830 — May  31. — Amount  received  for  sale  of  goods  imported  by 
David  Beard,  in  violation  of  law,  remitted  and  refunded. — (Laws  TT. 
8.,  vol.  8,  p.  388.) 

1831 — March  2. — Amount  received  for  sale  of  schooner  Anna  and  her 
cargo,  oondenmed  for  violation  of  revenue  laws,  remitted  and  refunded 
to  Peters  &  Pond.— O^aws  U.  S.,  vol.  8,  p.  433.) 

1833 — March  2. — ^renalty  imposed  on  Aobert  Eaton,  for  neglect  to 
comply  with  a  requirement  of  revenue  laws,  refunded. — (Laws  U.  S., 
vol  8,  p.  844.) 

1833 — March  2. — Amount  received  from  sale  of  schooner  Mary  and 
cargo,  condemned  and  sold,  remitted  to  John  Dauphin's  heirs. — 
(Laws  U.  S.  vol.  8.,  p.  860.) 


James  Mudiaony  President  of  the  United  States  of  America^  to  aU  who 

shall  see  these  presents ^  greeting : 

Whereas  it  has  been  represented  to  me  that  at  a  circuit  court  of  the 
United  States  for  the  district  of  Massachusetts,  held  in  the  year  1816, 
the  Swedish  ship  Mercurius  and  cargo  were  condemned  for  a  violation 
of  the  law  of  the  United  States  interdicting  commercial  intercourse 
hetween  the  United  States  and  Great  Britain  and  France,  and  their 
dependencies ;  and  whereas  it  has  been  made  to  appear  to  me  that 
Christian  Bodorn,  the  petitioner  in  this  case,  and  the  captain  of  the 
vessel  referred  to,  was  not  actuated  by  any  fraudulent  motive  or  willful 
neglect  in  the  transactions  which  led  to  the  condemnation  aforesaid, 
bat  which  was  the  result  of  ignorance  on  his  part : 

Now,  therefore,  be  it  known  that  I,  James  Madison,  President  of 
the  United  States,  have  remitted,  and  I  do  hereby  remits  all  the  in- 
terest of  the  United  States  in  the  condemnation  or  forfeiture  aforesaid. 

[sKAL.1  ^^  testimony  whereof,  I  have  hereunto  set  my  hand  and  caused 

^       -■      the  seal  of  the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington  this  3d  day  of  March,  in  the  year 
Bep.  0.  0. 155— —8 
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of  our  Lord  one  thousaad  eight  hundred  and  seventeen,  and  of  the 
independence  of  the  United  States  the  forty-first. 

JAMES  MADISON. 

By  the  President. 

JAMES  MONROE, 
Secretary  qf  State. 

A  true  copy.     Attest : 

JOHN  W.  DAVIS, 
Clerk  District  Court  Massachusetts  District. 


Boston,  September  9,  1812. 

Sir  :  The  ship  Ariadne,  Bartlett  Holmes  master,  now  lying  at  Alex- 
andria, hound  ^r  Cadiz,  will  sail  with  all  possible  despatch  for  that 
place.  You  will  proceed  there  as  soon  as  conrenient  and  take  charge 
of  the  cargo  laden  on  board,  consisting  wholly  of  flour,  and  consigned 
to  your  address.  It  is  my  wish  that  so  much  of  the  same  as  is  shipped 
for  my  account  may  be  sold  as  soon  as  possible  after  your  arrival  at 
Cadiz,  and  the  proceeds  invested  in  good  bills  on  London  and  remitted 
to  Samuel  Williams,  esq.,  merchant.  No.  13  Finsbury  square,  for  my 
account ;  and  that  you  give  me  the  earliest  information  of  the  same. 
The  other  shippers  will  direct  in  what  manner  to  make  their  remit- 
tance. 

From  recent  interruptions  of  regular  supplies  of  flour  at  Cadiz,  we 
are  led  to  believe  that  tne  demand  for  this  article  will  be  such  as  to 
insure  you  a  valuable  market  in  the  event  of  safe  arrival ;  nor  can  we 
entertain  a  doubt  that  the  policy  of  Great  Britain  will  lead  her  cruisers 
to  abstain  from  oflering  any  impediment  to  the  free  passage  of  vessels 
destined  for  Spain  and  Portugal.  Under  this  impression  we  have 
been  induced  to  make  the  shipment  now  under  your  care,  firmly  be- 
lieving that  the  same  indulgences  which  have  occasionally  been  ex- 
tended to  Sweden  and  other  of  her  enemies  by  Great  Britain,  will  be 
shown  to  ships  of  the  United  States  carrying  supplies  absolutely 
necessary  for  the  subsistence  of  the  sufiering  inhabitants  of  Spain.  It 
is  agreed  that  you  shall  have  suitable  accommodations  on  board  the 
ship  and  be  furnished  with  such  provisions  as  are  procured  for  the 
cabin,  free  of  expense,  and  that  the  necessary  charges  of  travelling 
from  this  to  Alexandria  shall  be  averaged  on  the  property  on  board, 
and  paid  accordingly. 

You  will  also  please  to  remit  the  sum  of  nineteen  hundred  and  ten 
dollars  to  Samuel  Williams,  esq.,  London,  for  account  of  Samuel  F. 
Coolidge,  esq.,  of  this  place,  to  be  assessed  on  the  whole  cargo.  As 
compensation  for  your  services  I  agree  to  allow  you  five  per  cent,  ou 
the  sales  of  the  flour  in  Cadiz,  you  paying  therefrom  all  other  com- 
missions, &c.  As  it  is  possible  some  unforeseen  event  may  turn  up 
in  the  course  of  the  voyage  you  will  act  in  such  case  as  you  may  think 
prudent  and  most  conducive  to  the  interest  of  the  concerned,  being 
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careM  not  to  yiolate  any  laws  or  regulations  of  tlie  United  States,  or 
the  mnnicipal  or  other  regulations  of  the  place  you  may  visit. 

Wishing  you  a  pleasant  voyage,  I  subscribe  myself  your  obedient 
servant, 

NATHANIEL  GODDARD. 

Captain  William  Farris. 


Washington,  March  17,  1818. 

8iR :  In  answer  to  the  inquiry,  '^  Are  there  any  other  causes  similar 
to  that  of  the  Ariadne's,  on  which  condemnation  has  been  decreed  by 
the  Supreme  Court  of  the  United  States,  and  a  moiety  of  the  proceeds 
paid  into  the  treasury?"  lam  enabled  to  state  that  a  gentleman  of 
the  law,  of  the  first  respectability,  has  examined,  in  my  behalf,  and 
ascertained  that  there  has  been  but  three  other  condemnations,  two  of 
which  were  captured  by |?rtvo<«  armed  vessels;  consequently,  nothing 
aocrned  to  the  treasury  from  them.  I  am  not  informed  what  papers 
they  possessed.  The  other  was  a  brig,  called  the  Julie,  captured  oy  the 
United  States  frigate  Chesapeake.  She  was  from  Lisbon,  with  about 
three  hundred  hogsheads  of  salt  on  board,  value,  a,t  first  coety  not  more 
than  |500,  and  the  vessel  was  of  but  little  value.  Her  papers  were 
reoeived  at  Halifax  by  the  original  holder;  in>  person,  and  in  time  of 
war,  and  declared  in  the  body  of  them,  to  be  in  consideration  of  his 
being  favorably  disposed  to  the  British  government,  &c. — papers,  in 
qU  respeclSf  dissimiiar  to  ours. 

I  am,  with  great  respect,  your  obedient  servant, 

NATH'L  GODDARD. 

Hon.  Mr.  Lowndes. 


I,  Samuel  May  Frothingham,  of  Boston,  in  the  district  of  Massa- 
chasetts,  merchant,  of  lawful  age  to  give  evidence,  do  depose  and 
tty,  that  the  accounts  of  sales  annexed  to  this  deposition  are  the  true 
and  only  accounts  of  the  sales  of  the  cargo  of  the  Ariadne,  in  the 
voyage  on  which  I  was  supercargo,  and  that  the  instructions  hereunto 
annexed  are  the  true  instructions  which  I  received  from  the  several 
shippers  of  goods  on  board  her.  The  instructions  of  Mr.  Goddard 
are  contained  in  his  letter  to  Captain  Williams,  of  which  a  copy,  or 
the  original,  is  also  annexed,  with  the  certificate  or  receipt  of  said 
Williams,  thereunto  subjoined. 

SAMUEL  MAY  FROTHINGHAM. 

I  also  depose,  that  the  Spanish  consul's  certificates,  with  the  bills  of 
lading  thereunto  attached  and  hereunto  annexed,  were  and  are  the 
trne  and  original  certificates  and  bills  of  lading  with  which  the  said 
ship  Ariadne  sailed  on  her  second  voyage. 

SAMUEL  MAY  FROTHINGHAM. 

Statb  0?  Massachusetts,  Boston,  ss. 

On  this  twenty-third  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixteen,  personally  appeareth  the  above- 
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named  deponent  before  me,  the  subacriber,  one  of  tbeiadees  of  the 
circuit  court  of  common  pleas  for  the  middle  circait,  and  being  by  me 
carefully  examined  and  cautioned  and  sworn  in  due  form  of  law,  to 
testify  the  whole  truth,  and  nothing  but  the  truth,  relating  to  a  cer- 
tain admiralty  cause,  wherein  Lieutenant  Sinclair,  the  officers  and 
crew  of  the  United  States  ship  of  war  Argus,  are  libellantfl  of  the  ship 
Ariadne  and  cargo,  and  Nathaniel  Goddard  et  al»  are  claimants,  now 
depending  before  the  Supreme  Court  of  the  United  States,  next  to  be 
holden  at  Washington, in  the  District  of  Columbia,  on  the  first  Mon- 
day of  February  next,  he  maketh  oath  to  the  deposition  above  written, 
and  subscribes  the  same  in  my  presence,  the  said  deposition  being  first 
reduced  to  writing  by  me  in  his  presence,  taken  de  bene  esse,  at  the 
request  of  the  said  claimants,  to  be  used  in  the  cause  aforesaid.  The 
adverse  party  was  not  notified  to  be  and  was  not  present ;  they  living  and 
being  more  than  one  hundred  miles  from  this  place  of  caption,  and  no 
attorney  for  them  or  either  of  them  being  within  that  distance  in  the 
knowledge  of  the  subscriber  ;  and  the  said  deponent  living  more  than 
one  hundred  miles  from  the  said  place  of  trial  is  the  cause  of  taking 
this  deposition  before  me,  I  not  being  of  counsel  or  attorney  to  either 
of  the  parties,  or  interested  in  the  event  of  said  cause. 

WM.  WETMORE, 

Judge's  fees,  &c.y  $3. 


Invoice  of  flour  shipped  by  Amos  WiUiams,  of  Scdtimcnrej  on  hoard  the 
ship  Ariadne^  of  JBosfon,  Bartlett  Holmes  master^  bound  for  Cadiz, 
on  account  of  Nathaniel  Goddard,  esq.j  of  Boston^  a  citizen  of  the 
United  States  of  America^  and  consigned  to  Mr.  WiUiam  Farris  oi» 
demand  and  returned. 

1^010  barrels  flour,  at  |9  per  barrel $9,0  0  00 

Charges. 

Drayage  and  wharfage |60  00 

Commission,  two  and  a  half  per  cent 227  25 

' 277  25 


9,367  26 


Invoice  of  flour  shipped  by  Lawrason  dk  Fcwle  on  board  ship  Ariadnef 
Bartlett  Holmes  mastery  bound  for  Cadizy  on  acoourt  and  risk  <j^ 
Messrs.  Nathaniel  Goddardg  Samuel  May,  Thomas  Parsons,  and 
WiUiam  Parsons,  of  Boston,  citizens  of  the  United  Staies  of  America ^ 
and  cojisigned  to  Mr,  William  Farris  on  board  for  sales  and  reiuma, 

2,243  barrels  of  flour,  at  |9  per  barrel , $20,187  00 

660  half  barrels  of  flour,  at  |4  76 2,612  60 
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Charges, 

Drajage  and  wharfage |125  90 

Lineing 83  79 

Cunsalar  and  notarial  oertificates 6  00 

CommiMion,  two  and  a  half  per  cent 569  98 

1784  67 


23,584  17 


LAWRASON  &  FOWLB. 


[Errors  excepted.] 

Albzandria,  September  26, 1812. 

Shipped,  in  good  order  and  well  conditioned,  by  Lawrason  &  Fowle, 
in  and  upon  the  ship  called  the  Ariadne,  whereof  is  master  for  this 
present  voyage,  Bartlett  Holmes,  now  in  the  harbor  of  Alexandria, 
and  bound  for  Oadix,  to  say,  twenty-two  hundred  and  forty-three  bar- 
rels and  five  hundred  and  fifty  half  barrels  of  flour,  on  account  and 
risk  of  Messrs.  Nathaniel  Goddard,  Samuel  May,  Thomas  Parsons, 
and  William  Parsons,  of  Boston,  citizens  of  the  United  States  of 
America,  being  marked  and  numbered  as  in  the  margin,  and  are  to 
be  delivered  in  like  good  order  and  well  conditioned  at  the  aforesaid 
ort  of  Cadiz  (the  danger  of  the  seas  only  excepted)  unto  Mr.  Wil- 
iam  Farris,  or  to  his  assigns,  he  or  they  paying  freight  for  the  said 
goods,  (two  dollars  and  a  half  per  barrel,  with  five  per  cent,  primage 
and  average.)  In  witness  whereof,  the  master  of  the  said  ship  hath 
affirmed  to  three  bills  of  lading  of  this  tenor  and  date,  one  of  which 
being  accomplished  the  other  two  to  stand  void. 

BARTLETT  HOLMES. 

Doled  in  Alsxakdbia,  2Glh  September,  1812. 


I 


UNriED  STATES  OF  AMERICA. 


DoriRicr  of  Columbia,  )  .      .. . 
Alexandria  County,    J^«^- 


On  this  day,  fhe  twenty-sixth  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twelve,  before  me^  Cleon  Moore, 
notary  public  for  the  town  and  county  of  Alexandria,  in  the  District 
of  Columbia,  residing  therein,  and  by  law  duly  admitted  and  sworn, 
personally  appeared  Lawrason  &  Fowle,  of  Alexandria,  merchants,  and 
made  oath  according  to  law  that  twenty-two  hundred  and  forty-three 
harrels  and  five  hundred  and  fifty  half  barrels  of  flour,  contained  in 
tbe  annexed  invoice  and  bill  of  lading,  is  here  shipped  by  them  on 
account  and  risk  of  Nathaniel  Goddard,  Samuel  May,  Thomas  Par- 
tons,  and  William  Parsons,  of  Boston,  and  that  one  thousand  barrels 
contained  in  the  annexed  invoice  was  shipped  by  Amos  A.  Williams  at 
naltimore,  (the  ship  having  since  arrived  here  to  finish  loading)  on 
Bcoonnt  of  Nathaniel  Goddard,  on  board  the  ship  Ariadne,  now  lying 
at  anchor  in  the  river  Potomac  and  port  of  Alexandria,  bound  to 
Cadiz,  whereof  Bartlett  Holmes  is  at  present  master  ;  that  no  subject 
or  Bnbjects  of  any  of  the  present  belligerant  powers  hath  or  have  any 
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interest  or  concern  therein ^  directly  or  indirectly,  and  that  all  cod* 
cerned  in  said  flour  are  native  citizens  oi  the  United  States  of  America. 
And  I,  the  said  notary,  do  certify  that  the  said  parties  are  all  (from 
universal  repute)  native  citizens  of  the  United  States  aforesaid. 
r  -1  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
^       '^       affixed  my  seal  notarial  the  day  and  year  ahove  mentioned. 

CLEON  MOORE, 
Not.  Pftb. 
A  true  copy  of  the  original. 


Aoooufd  o/aaleSy  charges^  and  net  proceeds  (/ 1,617  harrds  of  flour ^  at 
CadiZy  received  per  ship  Ariadne,  Williams  mastery  from  Philadel- 
phia, per  order  and  for  account  and  risk  of  Mr.  Nathaniel  Ooddardy 
merchaniy  Boston. 


1813. 
March      S5 


Hay 

1814. 
Febraary  20 
March      20 


Sold  to  Domingo  Peres,8  mot.  or.,  322  harrela,  al  $14  00, 
Do...iimdryperioiia,  oath ......  137^..  do......  14  00. 

Do....  ....do.... ....do...... .  90  ..do......  13  75. 

Do.... ....do.... ....do...... .    2  ..do......  13  60. 

Bold  on  board • 661}. .do 

Sold  to  M.Palaoiai,  cash 150  ..do 13  60. 


.do  ...eustom-honie  atCadi2 64  ..do 13  60 

.do ..  .Galsuan,  2  and  3  mos.  cr...761}..do......  12  00...... 

1,617 


Amoant  sold  on  hoard 661  j  barrels. 

Amount  landed 965}.. do 

1,617 

OHAROIS. 

Paid  OQstoos-bonse  papers $2  90 

datyonSlS}  barrels,  at  18  reals 733  96 

lighterage  on  965}  barrels,  at  2}  reals 120  69 

landing  965}  barrels  and  piling  on  beach,  at }  real    24  14 

watohug  at  Agnada,  10  ds 3  00 

carriage  966}  barrels  to  stores,  at  2}  reals 120  69 

cooperage  going  into  stores 24  18 

cooperage  coming  oat,  and  barrels  to  start  flour 

into 17  19 

piling  in  stores  and  delivering,  at  1  real 48  27 

storage  ir>0bbls,  March  to  May,  2  mos.,  at  1  real.  16  00 
storage  54  bbls  ,  Mar.  to  Feb.,  11  mos.,  at  1  real.  29  70 
storage  761}  bbls ,  March,  1813,  to  March,  1814, 

12  months,  at  I  real 466  90 

guarantee  on  credit  of  $13, 646,  at  2}  per  cent.. .  272  92 
commission  on  $19,589  50,  at  6  per  cent 979  47 


$4,506  ee 

1,926  00 
1,237  50 

27  00 


9,026  00 

729  00 
9,138  00 


19,689  50 


2,649  00 


Net  proceeds 16,740  50 


Errors  excepted. 
Caois,  March  20, 1814. 


SAMUEL  M.  FROTHINGHAM. 
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BtU  of  lading  of  salt  on  board  of  the  ship  Ariadne^  1813.  ^ 

Shipped,  in  good  order  and  well-conditioned ,  by  Hall  &  Kossel,  on 
board  the  good  ship  called  the  Ariadne,  whereof  is  master,  for  this 
present  voyage,  Abraham  Williams^  now  lying  in  the  port  of  Cadis, 
and  bound  for  Boston,  to  say,  one  hundred  and  thirty-four  lasts  of  salt, 
being  marked  and  numbered  as  in  the  margin,  and  are  to  be  delirered 
in  the  like  good  order  and  well  conditioned  at  the  aforesaid  port  of 
destination,  (the  danger  of  the  seas  only  excepted,)  unto  Nathaniel 
Goddard  or  to  his  assigns,  he  or  they  paying  freight  for  the  said  salt, 
nothing,  being  the  property  of  the  owner  of  said  ship,  with  primage 
and  ayerage  accustomed. 

In  witness  whereof,  the  master  or  purser  of  the  said  ship  hath 
affirmed  to  four  bills  of  lading,  all  of  this  tenor  and  date,  one  of 
which  being  accomplished  the  other  to  stand  void.  Dated  in  Oftdiz, 
the  28th  day  of  March,  1813. 

ABM,  WILLIAMS. 


Instructions  of  Thomas  Parsons  y  esq.y  to  William  Farris. 

Boston,  September  5,  1812. 

Dbab  Sir  :  I  have  ordered,  purchased,  and  to  be  shipped  on  board  the 
Ariadne,  by  Messrs.  Lawrason  &  Fowle,  five  hundred  barrels  of  flour 
on  my  account  and  risk  for  Cadiz,  which  I  wish  you  to  take  charge  of, 
and  dispose  of  it  to  the  best  advantage,  and  remit  the  nett  proeeeds 
to  Samuel  Williams,  esq. ,  London,  subject  to  my  order,  and  for  your 
services  I  agree  to  allow  you  6  per  cent,  on  the  sale  of  the  flour,  yon 
paying  all  merchant  broker's  commission. 

Wishing  you  a  prosperous  voyage,  I  am  your  friend, 

THOMAS  PARSONS. 

Capt.  William  Fabbib. 


£iU  of  lading  (fsalt  on  board  ship  Ariadne. — 1813. 

Shipped,  in  good  order  and  well  conditioned,  by  Hall  &  Bussel,  on 
board  the  good  ship  called  the  Ariadne,  whereof  is  master,  for  this 
present  voyage,  Abraham  Williams,  now  lying  in  the  port  of  Cadiz, 
and  bound  for  Boston,  to  say :  One  hundred  and  thirty-four  laets  of 
salt,  bein^  marked  and  numbered  as  in  the  margin,  and  are  to  be 
delivered  in  the  like  good  order  and  well  conditioned,  at  the  aforesaid 
port  of  destination,  (the  danger  of  the  seas  only  excepted,)  unto  Na- 
thaniel Goddard,  or  to  his  assigns,  he  or  they  paying  freight  for  the 
said  salt,  nothing,  being  the  property  of  the  owner  of  said  ship,  with 
primage  and  average  accustomed.  In  witness  whereof,  the  master  or 
purser  of  the  said  snip  hath  affirmed  to  four  bills  of  lading,  all  of  this 
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tenor  and  date ;  one  of  which  being  accomplished  the  other  to  stand 
Toid..  Dated  in  Cadiz  the  28th  day  of  March,  1813. 

ABM.  WILLIAMS. 


hvoice  of  9aU  shipped  an  hoard  the  American  shw  Ariadne^  Abraham 
WUJiams  master,  bound  for  Boston^  by  order  of  the  said  master ,  and 
for  aooouwt  and  risk  of  Nathaniel  Ooddard^  esq.  ^  resident  merchant  in 
thatoUy^  vin: 

42    lasts  of  salt,  at  SI6 |6t2  00 

m  lasto  of  salt,  at  il7 ^  1,419  50 

2|  lasts  of  salt,  at  |l6 40  00 

6    lasts  of  salt,  at  $13 78  00 

134  2,209  60 

Charges. 

Paid  heaving  on  hoard,  at  8  per  last |53  60 

Commission,  21  per  cent 66  23 

108  84 

To  debit  of  Mr.  J.  M.  Frothingham,  in  account  current         2,318  33 

Errors  excepted. 

HALL  &  RU88EL. 
Cadiz,  March  27, 1813. 

8.  M.  FROTHINGHAM. 


Mamfest  of  cargo  laden  on  boards  at  Oadizy  the  ship  Ariadne^  Abraham 

WiUiamSy  master j  bound  for  Boston. 


DsMription  of  goods. 

By  whom  shipped. 

Consignee. 

1341artiof  aalt 

A.  Williams 

Nathaniel  Qoddard. 

S7bozMniaiD8  .•••...... 

Idoien  ttraw  mats •....  ..•«•••.  «•••  *.•• 

1  Quarter  euk  of  wino  ...•••••••.•.....•..... 

U  janof  oUtoo 

<ln 

Sm  <0Mi  mom  tloMif  frisf : 

SbvTeIiboef,800  poonda  ship  bread,  10  poanda 
eoflee,  2(1  poimda  niffar,  2  pouodi  tea,  2bozei 
nUu,  1  keg  figa,  1  qaarter  eaaka  wine,  (part 
v*0^)Midafew  emoty  bottles,  (used).... 

5  tmnki,  1  writiiig  desk,  and  small  medicine  ekest. 

At  Sba,  J^  28, 1813. 


ABRAHAM  WILLIAMS. 


42  N.   ^  B.   GODDABD. 


In  thb  House  op  Represbntativjbb,  Febmary  29,  1840. 

« 

Mr.  BdssbUi,  from  the  Oommittee  of  Claims,  reported  the  following 

bill: 

A  BILL  for  the  relief  of  Nathaniel  Qoddard  and  others. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentattvea  of  the  Untied 
States  of  America  in  Congress  osaenMedy  That  there  be  repaid  to  Na- 
thaniel Goddard,  William  Parsons,  Thomas  G.  Amory  and  company, 
Samuel  G.  Perkins  and  company,  James  and  Thomas  H.  Perkins, 
Thomas  Parsons,  and  Samuel  May,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  the  amount  of  the  proceeds  of  the  ship 
Ariadne  and  cargo,  which  has  been  paid  to  the  treasurer  of  the  United 
States. 


Shipped,  in  good  order  and  well  conditioned,  by  John  Wheelright, 
on  account  and  risk  of  William  Parsons,  esq.,  of  Boston,  in  and  upon 
the  ship  called  the  Ariadne,  whereof  is  master  for  the  present  yoyage 
Bartlett  Holmes,  now  in  the  harbor  of  Alexandria,  and  bound  for 
Cadiz,  to  say,  one  thousand  barrels  flour,  on  account  and  risk  of  Wil- 
liam Parsons,  esq.,  of  Boston,  being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered,  in  like  good  order  and  well  condi- 
tioned, at  the  aforesaid  port  of  Cadiz  (the  danger  of  the  seas  only  ex- 
cepted,) unto  Mr.  William  Farris,  or  to  his  assigns,  he  or  they  paying 
freight  for  the  said  goods  two  dollars  and  a  half  per  barrel,  with  five 
per  cent,  primage  and  arrearage. 

In  witness  whereof,  the  master  of  the  said  ship  hath  affirmed  to 
two  bills  of  lading  of  this  tenor  and  date  ;  one  of  which  being  accom- 
plished, the  other  one  to  stand  void. 

BARTLETT  HOLMES. 

Daied  in  Alexandria,  September  26,  1812. 


Philadklphia,  December  17,  1812. 

As  master  of  the  ship  Ariadne,  I  hereby  promise  to  be  accountable 
to  William  Parsons,  esq.,  for  the  quantity  of  flour  expressed  in  this 
bill  of  lading,  signed  by  Bartlett  Holmes,,(lated  at  Alexandria,  stating 
the  same  to  be  laden  on  board  said  ship,  provided  the  same  is  found 
on  board. 

ABM.  WILLIAMS. 
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Invoice  ^  one  thousand  barrels  ofjlour  shipped  hy  John  Whedwright 
on  board  the  ship  Ariadne,  Baruett  Holmes^  masttTy  bound  to  Cadiz, 
on  account  and  risk  of  Mr,  William  ParsonSy  of  Boston^  and  co7^ 
signed  to  Mr,  WiXLiam  Farris,  per  order. 


1812. 
Sept.         1 
14 
Oct  2 


500  barrels  8.  F.  wheat  flour,  at  $787). 

200 do do at  $8  03.. 

300  ....  ....do......do....  at  $11... 

Drajage 

Whar&ge 

Cooperage 

Commiation  on  $8,843  60,  at  2  per  cent 


13,937  50 
1,606  00 
3,300  00 

27  77 

20  00 

30  00 

176  87 

$6, 843  50 


254  64 


9,096  14 


Erron  excepted. 
OiMoxTOWir,  Sqpimher  26, 1812. 


JOHN  WHEELWBIOUT. 


United  Statbs  of  America,  ) 
Pennsylvania  District,        \  *' 

District  Court  of  the  United  Stoics  for  Pennsylvania. 

LlBBLLANTS  VS.   ThE  ShIP  ArIADNB  AND   CaBGO. 

Personally  appeared  William  Parsons,  of  Boston,  in  the  district  of 
Hassachusett^,  merchant,  and  made  oath  that  he  is  a  native  citizen  of 
the  United  States,  and  is  the  true,  lawful  and  sole  owner  of  one  thou- 
Band  barrels  of  flour,  part  of  the  cargo  laden  and  being  on  board  the  said 
Bhip  Ariadne  at  the  time  of  the  seizure  and  detention  thereof  as  prize 

by  Lieut. Sinclair,  commanding  the  United  States  armed  brig 

Arga8 ;  and  this  deponent  further  saith,  that  the  said  one  thousand 
barrels  of  flour  were  shipped  on  board  said  ship  Ariadne  at  Alexan- 
dria by  John  Wheelwright  by  the  order  and  for  the  account  and 
risk  of  tbis  deponent,  to  be  transported  in  said  ship  to  the  port  of 
Cadiz,  in  Spain  ;  and  that  the  bill  of  lading  and  invoice  of  the  said 
one  thousand  barrels  of  flour,  which  are  hereto  annexed,  were  received 
by  this  deponent  from  the  said  John  Wheelwright,  and  that  the  same 
are  true  and  genuine  ;  and  this  deponent  further  saith,  that  no  per- 
son or  persons  being  a  subject  or  subjects  of,  or  inhabiting  within 
any  of  the  territories  of  the  enemies  of  the  United  States,  had,  at  the 
tune  of  lading,  the  said  one  thousand  barrels  of  flour  on  board  the  said 
ship  Ariadne,  or  at  the  time  of  the  said  seizure  and  detention  thereof^ 
or  at  any  time  since,  or  now  have,  or  will  have  in  case  of  restitution 
thereof  to  this  deponent,  any  right,  title  or  interest,  directly  or  indi- 
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rectly,  in  or  to  the  said  one  tlioasand  barrels  of  flour  claimed  by  this 
deponent,  or  any  part  thereof ;  and  that  the  claim  hereto  annexed  is 
a  just  and  true  claim,  and  that  he  shall  be  able  to  make  due  proof 
thereof,  as  he  verily  believes. 

WILLIAM  1*  ARSONS. 

United  8t<UeSy  Mas&OGkuseUs  District^  m. 

Boston^  Nov.  19,  1812. 

Sworn  before  me. 

J.  W.  DAVIS, 
District  Judge  District  of  Maascushtiaetta^ 

IJNiTBn  States  of  Aicerica,  ) 
Pennsylvania  District ^       \  ^' 

District  Court  of  the  United  States  for  Pennsyivania  Districi. 

LiBEIiLAKTS  vs.  ThB  ShIP  ArIADNE  AND  OaBQO. 

The  claim  of  William  Parsons,  of  Boston,  in  the  district  of  Massa- 
chusetts, in  the  United  States,  merchant,  a  native  citizen  of  the  United 
States,  as  the  true,  lawful  and  sole  owner  of  part  of  the  cargo  laden 
and  being  on  board  the  said  ship  Ariadne  at  the  time  of  the  seizure 
and  detention  thereof  as  prize,  by  Lieut. Sinclair,  command- 
ing the  United  States  armed  brig  Argus,  to  wit,  of  one  thousand 
barrels  of  flour,  part  of  the  said  cargo,  which  said  ship  Ariadne  and 
cargo  have  since  been  brought  to,  and  are  now  detained  at  Philadel- 
phia, within  the  jurisdiction  of  this  honorable  court,  for  the  said  one 
thousand  barrels  of  flour  as  his  sole  property  as  aforesaid,  and  as  laden 
on  board  the  Baid  ship  Ariadne  at  and  before  the  time  of  the  said 
seizure  and  detention,  for  the  purpose  of  being  transported  from  the 
port  of  Alexandria  to  the  port  of  Cadiz,  in  Spain,  on  the  sole  account 
and  risk  and  as  the  property  of  this  claimant,  and  for  all  such  costs, 
charges,  damages  and  expenses  as  have  arisen  or  shall  arise  by  reason 
of  the  said  seizure  and  detention. 

WILLIAM  PARSONS. 


Ik  THE  HousB  OF  Bbprbsbntatives,  February  29,  1840. 

Mr.  RusssLL,  from  the  Committee  of  Claims,  submitted  the  following 

report : 

The  Committee  of  Claims ,  to  whom  was  referred  the  petition  of  Nathaniel 

Ooddard  and  others ^  report : 

That  the  claim  in  this  case  was  first  presented  to  Congress  in  Janu- 
ary, 1818,  and  referred,  in  the  House  of  Representatives,  to  the  Com- 
mittee of  Ways  and  Means,  and  a  report  made  thereon,  by  the  Hon. 
William  Lowndes,  chairman  of  the  said  committee,  in  favor  of  the 
prayer  of  the  petitioners,  and  introduced  a  bill  for  their  relief,  which 
iailed  to  become  a  law.     In   1824  said  petition  was  again  introduced 


N.   h  B.  GODDABD.  45 

And  referredi  but  no  fiirther  action  at  that  time  appears  to  have  been 
had  thereon.  In  December,  1837,  it  was  again  introduced  into  the 
Honae  of  Bepresentatiyes  and  referred  to  the  Committee  of  Claims, 
and  a  fiiTorable  report  made  thereon,  and  a  bill  introduced  for  the  pe- 
titioners' relief ;  but  no  final  action  appears  to  have  been  had  thereon. 
This  committee  have  examined  the  claim  and  reviewed  the  preceding 
reports  made  thereon,  and  concur  in  the  conclusions  to  which  the  re- 
spective committees  arrived,  and  adopt  the  report  made  on  the  22d 
day  of  December,  1837,  as  a  part  of  this  report,  and  herewith  present 
a  bill  for  the  petitioners'  relief. 


Dbcbbibbb  22, 1837. 


The  CommiUee  of  Olaimay  to  ichom  taaa  re/erred  the  petition  of  No- 
thanid  Ooddard  and  others,  ownsre  of  the  ship  Ariadne^  and  shippers 
if  her  cargo  J  praying  a  remission  of  the  forfeiture  and  a  return  of  the 
avaSsj  so  far  as  they  have  been  reaUsed  by  the  United  States,  respedtr- 
fvSty  report : 

The  petitioners  state  that  they  are  American  citizens,  and  were  sole 
owners  of  the  ship  Ariadne  and  her  cargo,  which  sailed  from  Alex- 
andria, in  the  District  of  Columbia,  in  the  month  of  September,  1812, 
with  a  cargo  of  flour,  bound  to  Cadiz,  a  Spanish  port ;  that,  on  her 
direct  voyage  thither,  and  on  the  16th  October,  1812,  she  was  cap- 
tared  by  the  United  States  brig-of-war  Ar^us,  and  brought  into  the 
district  of  Pennsylvania,  and  there  libelled  in  the  district  court  by 
the  captors  as  prize  of  war ;  that  the  sole  cause  of  her  capture  and 
of  her  condemnation,  an  hereinafter  mentioned,  was,  that  she  had  on 
hoard,  at  the  time  of  her  capture,  a  British  license  (see  appendix  1 ;) 
that  the  petitioners  gave  bonds,  on  the  delivery  of  the  vessel  and  cargo 
to  them,  in  the  usual  form,  and  the  Ariadne  again  proceeded  on  and 
performed  her  original  voyage,  and  arrived  at  her  port  of  destination 
in  February^  1813  ;  that  the  libel  was  heard  and  tried  in  the  district 
court  of  the  district  of  Pennsylvania,  when,  after  a  full  hearing,  the 
transaction  was  pronounced  innocent,  and  the  vessel  and  cargo  ordered 
to  be  restored  to  the  petitioners,  and  the  captors  to  pay  damages. 
From  this  decree  the  captors  appealed  to  the  circuit  court,  where  the 
decree  of  the  district  court  was  reversed  ;  and  from  this  decree  the  pe- 
titioners appealed  to  the  Supreme  Court  of  the  United  States,  where, 
at  the  term  of  the  court  in  1817,  the  decision  of  the  circuit  court  was 
affirmed,  and  a  flnal  decree  of  condemnation  passed  on  the  vessel  and 
cargo ;  whereupon,  the  petitioners  and  their  sureties  paid  the  amount 
of  their  bonds,  to  the  end  that  distribution  might  be  made  to  the 
United  States  and  the  captors  according  to  law.     That  there  was  no 
suggestion  or  suspicion  that  the  property  bclouged  to  the  enemy,  or 
of  its  having  been  shipped  with  iutention  of  promoting  his  views  or 
ohject;  that  the  whole  offence,  if  any  there  was,  consisted  in  having 
said  license  on  board  said  vessel ;  that  they  had  no  intention  of  vio- 
lating any  law  of  their  country,  nor  did  they  know  or  believe  that 
having  on  board  said  vessel  said  license  was  in  violation  of  the  law 
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of  the  land,  or  any  principle  of  public  or  private  duty;  that  thi« 
opinion  was  entertained  in  common  with  other  citizens,  and  par- 
ticularly the  most  distinguished  functionaries  of  the  governments 
the  then  President  and  Attorney  General  of  the  United  States ; 
that,  if  they  erred,  it  was  unintentional,  and  the  penalty  of  se- 
questration of  their  property  was  too  severe  an  infliction  for  the 
violatian  of  an  unwritten  rule  of  conduct,  at  that  time  never  promul- 
gated by  the  government  or  known  to  the  citizen.  While  they  con- 
cede that  the  law  itself  will  admit  of  no  justification  for  its  violation, 
on  the  ground  of  ignorance  of  its  existence,  yet  they  contend  that 
when  a  forfeiture  has  been  inadvertently  incurred,  without  involving 
the  accused  in  any  dereliction  of  moral  obligation,  it  is  no  less  an  ex- 
ercise of  wisdom  than  of  justice  to  remit  such  forfeiture ;  and  this, 
they  contend,  is  their  case. 

The  testimony  taken  by  the  respective  parties  while  the  litigation 
was  in  progress,  was  very  full,  and  from  those  most  likely  to  possess 
correct  information  on  the  subject;  which,  with  the  petition,  the 
ship's  papers,  and  other  documents,  have  been  referred  to  the  com- 
mittee, and  are  herewith  submitted.  Among  other  testimony  is  that 
of  the  commander  of  the  Adriadne,  her  supercargo,  the  consignees, 
and  other  confidential  agents  and  individuals  consulted  with  reference 
to  the  nature  and  objects  of  the  original  enterprise,  with  the  corres- 
pondence relating  thereto,  the  bills  of  lading,  and  the  final  account 
current  rendered  by  the  consignees  at  Cadiz  to  the  owners,  properly 
authenticated^  showing,  among  other  things,  the  manner  in  which 
the  cargo  was  disposed  of,  and  to  whom  ;  also,  the  writtfen  opinions  of 
distinguished  civilians,  among  whom  was  that  of  the  ftien  Attorney 
General  of  the  United  States,  justifying,  in  a  legal  point  of  view,  the  use 
of  the  license  complained  of;  also,  the  written  communication  of  Henry 
Dennison,  the  prize  master  of  said  Ariadne,  after  her  capture  by  the 
Argus,  in  which,  after  giving  an  account  of  the  capture  to  the  Secre- 
tary of  the  Navy,  he  says  :  *'  I  was  ordered  to  take  charge  of  her  (the 
Ariadne)  and  bring  her  into  the  first  port  I  could  make  m  the  United 
States.  On  the  passege  I  fell  in  with  two  British  cruisers,  viz  :  the 
sloop-of-war  Tartarus  and  the  brig  Calibre,  and  was  strictly  examined 
by  each  ;  but,  by  making  use  of  the  license  and  a  little  finesse^  we  es- 
caped capture,'*  &c. — (See  appendix  2.) 

These  documents  are  herewith  submitted  and  made  a  part  of  this 
report;  from  all  which,  the  committee  have  no  hesitation  in  coming 
to  the  following  conclusions  : 

Ist.  That  the  petitioners  were  the  owners  of  the  ship  Ariadne,  and 
shippers  of  her  cargo  on  the  voyage  hereinbefore  described. 

2d  That  her  true  port  of  destination  was  Cadiz,  in  Spain,  which 
was  then  a  neutral  port. 

3d.  That  her  cargo  (which  was  flour)  was  consigned  to  a  mercantile 
house  in  Cadiz,  composed  of  native  American  citizens,  with  a  bonajide 
intention  of  furnishing  the  inhabitants  of  that  city  with  this  necessary 
article  of  provision. 

4th.  That  she  was  captured  by  the  American  brig  of  war  Argus, 
libelled,  bonded,  condemned,  and  the  amount  of  the  bonds  paid,  in 
the  manner,  for  the  cause,  and  under  the  circumstances,  hereinbefore 
stated. 
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5th.  That  the  owners  and  shippers,  before  entering  upon  the  en- 
terprise, resorted  to  every  reasonable  precaution  which  prudence  could 
dictate,  to  ascertain  the  law  of  the  land  upon  the  question  of  their 
fiDal  condemnation.  They  consulted  civilians  of  distinguished  talent, 
learning,  and  integrity,  and  were  advised  by  all  that  it  was  not  in 
▼iolation  of  any  law  or  commercial  regulation,  either  of  nations  or  the 
United  States,  for  an  American  vessel,  clearing  from  an  American  port 
to  Cadiz,  in  Spain,  to  have  on  board  a  license  or  passport  ot  the 
description  of  that  found  on  board  the  Ariadne  at  the  time  of  her  cap- 
tare  by  the  Argus. 

6th.  That  the  voyage  was  undertaken  bona  fide^  and  without  any 
intention  of  aiding,  abetting,  comforting,  or  in  any  way  or  manner 
howsoever  furthering  the  views  or  objects  of  the  enemy,  and  without 
any  design  of  violating  any  law  or  commercial  regulation  of  the  United 
States. 

7th.  That  the  distributive  share  of  said  prisse,  to  which  the  gov- 
ernment was  entitled,  has  been  duly  received. 

8th.  That  the  artifice  made  use  of  by  the  prize-master^  on  the  pas- 
sage from  the  place  of  capture  to  the  port  of  Pennsylvania,  to  avoid 
the  capture  of  the  Ariadne  by  the  British  sloof  of  war  Tartarus,  and 
the  Britisk  brig  Calibre,  prevented  her  capture  by  them,  and  should 
innre  to  the  benefit  of  the  owners  of  the  ship  Ariadne  and  her  cargo. 

Y^en  the  committee  also  take  into  consideration  that  a  considerable 
portion  of  the  supplies  of  breadstuff's  for  Cadiz,  during  the  siege  of 
that  city  by  the  Spaniards,  was  obtained  from  the  United  States,  trans- 
ported in  American  vessels,  sailing  from  American  ports  destined  for 
Cadiz,  and  probably  after  the  declaration  of  war  with  Great  Britain 
-^11  of  them,  sailing  under  passports  like  that  for  which  the  Ariadne 
was  condemned,  and  that  witnout  seizure  or  complaint ;  and  that  this 
vessel  and  her  cargo  alone  were  condemned  for  the  single  cause  of 
¥)\liag  wUh  suck  licensej  without  regard  to  the  object  of  the  voyage^  or 
thejjort  of  destination;  they  think  themselves  called  no,  in  the  dis- 
charge of  those  high  obligations  which  appertain  to  them  and  to  the 
Congress  of  the  United  States,  to  recommend  a  remission  of  this  for- 
feiture, and  a  return  of  the  proceeds,  as  far  as  they  have  been  realized 
b7  the  United  States. 

At  the  time  this  enterprise  was  conceived  the  \vhole  penibsula  was 
in  a  state  of  great  political  agitation  ;  the  regular  and  accustomed 
pursuits  of  the  inhabitants  were  interrupted  ;  military  aspirants  were 
struggling  for  domination  ;  and  the  peaceful,  robust,  and  industrious 
cultivators  of  the  soil  were  subjected  (under  color  of  authority)  to  the 
most  invidious,  arbitrary,  and  oppressive  exactions.  Under  these 
circumstances,  the  public  mind  there  became  excited  ;  discontent,  and 
the  most  extreme  apprehensions  for  personal  safety,  prevailed  ;  and  a 
desire  for  a  reform  in  the  fundamental  principles  of  the  government 
became  universal. 

A  knowledge  of  the  free  institutions  of  America  animated  their  ex- 
ertions and  strengthened   their  hopes  ;   and  their  predilection   for 

liberal,  if  not  republican  principles,  in  many  of  the  States  was  openly 

avowed.    And  in  Spain,  particularly  after  the  treacherous  imprison- 

luent  of  their  legitimate  sovereign,    indications  of  reform,  and  an  ap- 
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proximation  towards  that  political  toleration  wUch  laid  the  foanda- 
tion  of  the  free  iastitutions  of  this  repuhlic  were  avowed,  and  witnessed 
with  peculiar  satisfaction  by  our  citizens.  Thus  Cadiz^  in  the  coarse 
of  events  became  a  point  of  attraction.  It  was  one  of  the  most  strongly 
fortified  seaport  towns  in  Spain  ;  it  was  the  headquarters  of  those 
who  claimed  to  be  patriots,  who  were  in  favor  of  reform,  and  who 
were  struggling  to  sustain  the  constitutional  government  in  the  hands 
of  the  Cortes;  possessing,  too^  a  redundant  popnlation,  cast  there  hj 
the  casualties  which  had  involved  their  country  in  the  multiplied 
horrors  of  civil  war,  numbering  from  two  to  three  hundred  thousand 
souls — more  than  double  their  usual  population ;  and  most  of  the 
agricultural  districts  and  important  towns  in  that  country,  from  which 
breadstuffs  and  other  provisions  were  usually  obtained,  were  possessed 
by  French  troops.  Tnus,  the  natural  and  usual  source  of  supplies  for 
this  important  town  was  greatly  diminished,  if  not  entirely  dried  up. 
The  city,  too,  having  been  for  years  closely  besieged,  by  which  all 
supplies  by  land  were  cut  off,  it  was  believed  that  tnis  crowded  popn- 
lation were  suffering  for  prov^isions,  the  natural  consequence  of  which 
would  be  a  ready  sale  and  reasonable  profits.  Under  these  peculiar 
and  afflicting  circumstances,  there  were  few,  if  any,  who  were  Amer- 
icans, who  did  not  sympathize  with  the  inhabitants  of  Cadiz,  and 
breathe  the  purest  aspirations  for  their  comfort  and  deliverance. 

The  committee  cannot  but  indulge  the  opinion  that,  under  such  cir- 
cumstances, it  was  rather  an  exercise  of  humanity  than  obnoxious  to 
censure,  to  have  furnished  the  inhabitants  of  Cadiz  with  the  necessariee 
of  life.  It  is  conceded  that  you  cannot,  with  positive  certainty,  ascer- 
tain thejiiud  use  of  a  carso  of  this  kind,  and,  therefore,  with  absolute 
certainty,  declare  that  it  has  entered  into  the  <dvU  consumption  of  the 
place  of  destination ;  yet,  in  consequence  of  that  very  impossibility, 
which  must  be  so  apparent  to  all,  the  well-known  and  universally  ap- 
plied rule,  which  deduces  the  final  lue  from  the  immediate  destinatum, 
has  been  established  as  furnishing  prima  facie  evidence  of  the  U9e. 
Thus,  where  the  articles  were  calculated  for  the  ordinary  use  of  life, 
articles  of  human  food,  or  for  the  use  of  mercantile  ships,  and  imme- 
diately destined  to  a  neutral  port,  they  are  circumstances  which  are 
received  as  equivalent  proof  to  that  of  civil  consumption,  and  cast  upon 
the  captors  the  necessity  of  producing  countervailing  circumstances. 
This  they  may  do  by  producing  evidence  of  the  intention  of  the 
shippers  to  apply  the  cargo  to  military  or  naval  use.  Here,  too,  the 
dimculty  of  adducing  testimony  to  establish  that  intent  will  be  [>er- 
ceived  ;  butj  by  applying  the  rule  hereinbefore  suggested  of  deducing 
the  intent  from  given  facts,  the  difficulty  is  overcome.  Showing  that 
the  ship's  papers  present  ^  false  port  of  destination,  that  the  true  port 
is  blockaded  by  an  enemy's  squadron,  or  is  possessed  by  an  enemy, 
are  countervailing  circumstances,  and  show  with  reasonable  certainty 
that  the  intent  of  the  shippers  must  have  been  to  apply  the  cargo  to 
the  military  or  naval  use  of  the  enemy. 

Applying  this  doctrine  to  the  case  under  consideration,  the  commit- 
tee apprehend  the  opinion  may  reasonably  be  indulged  that  this  enter- 
prise was  undertaken  for  the  purpose  of  relieving  this  superabundant 
population  for  a  pecuniary  equivalent ;   and  that  the  intent  of  the 
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sUppers  was,  that  the  cargo  should  enter  into  the  civil  consumption 
of  Cadiz.  In  this  view  of  the  subject,  the  claim  of  the  petitioners 
would  seem  to  merit  a  favorable  consideration ;  but  the  petitioners 
have  been  pronounced  guilty  of  a  violation  of  the  national  law,  or  of 
a  duty  which  they  owed  to  their  own  government,  by  possessing 
themselves  of  this  passport  or  license ;  and  the  effect  of  this  condem- 
nation is  a  confiscation  of  the  captured  property,  and  the  consequent 
transfer  of  a  portion  of  the  avails  to  the  use  of  the  public.  And  it  is 
now  submitted  to  Congress  to  determine  whether  this  penalty  shall 
be  exacted  under  the  circumstances  accompanying  this  case 

At  the  time  this  voyage  was  undertaken,  the  principle  thai  sailing  with 
a  Ucensej  protection,  or  pasfport  of  this  kind,  constituted  in  itself  an 
act  of  illegality  sufficient  to  subject  the  ship  and  cargo  to  confiscation, 
as  prize  of  war,  disregarding  t/ie  object  of  the  voyage  and  the  port  of 
destination,  vhm  not  admitted;  nor  was  it  known  to  exist  even  to  the 
government  itself.  Were  the  petitioners,  then,  chargeable  with  a 
criminal  design  for  being  ignorant  of  that  of  which  no  one  else  pos- 
sessed a  knowledge  ? 

The  question  for  the  consideration  of  the  government  now  is^  not 
whetherthis  hitherto  undefined  national  law,  ^^ordutytogovernment,'' 
(of  ^hich,  until  the  promulgation  of  the  decision  of  the  Supreme 
Court  in  this  case,  all  were  ignorant,)  has  been  violated ;  but  whether 
it  has  been  violated  knowingly,  intentionally,  and  wilfully,  with  a 
i^ign  to  evade  or  violate  it,  and  with  the  intention  that  this  cargo 
should  enter  into  the  military  or  naval  consumption  or  use  of  the 
enemy,  and  thereby  further  his  views  and  objects. 

The  committee,  after  a  careful  examination  of  the  voluminous  docu- 
ments, and  the  numerous  facts  which  have  been  referred,  and  are  here- 
with submitted,  have  come  to  the  conclusion  that  the  idea  of  an  in- 
tentional violation  or  evasion  of  the  law,  in  the  conception  or  prose- 
cuting of  the  voyage  in  question,  is  entirely  repelled. 

In  courts  of  criminal  jurisdiction,  when  convictions  have  taken  place 
for  violations  of  municipal  regulations,  which  involve  no  moral  turpi- 
tude, and  which  have  oeen  the  result  of  ignorance  or  inadvertence, 
nnacoompanied  with  gross  negligence,  the  moral  sense  and  just  ex- 
pectations of  the  community  have  been  met  by  reducing  the  punish- 
ment to  that  merely  nominal,  or  remitting  the  fine,  penalty,  forfeiture, 
or  disability  altogether;  and  in  most  cases,  if  not  all^  when  the 
intention  to  do  wrong,  which  is  a  necessary  ingredient  of  guilt,  has 
heen  wanting,  it  has  been  the  uniform  practice  of  the  executive  de- 
partment of  this  government  to  remit  the  condemnation ;  and  the 
committee  apprehend  that  the  practice  of  the  various  departments 
of  the  government,  in  cases  involving  a  principle  of  this  kind,  will 
pot  be  disregarded.  Uniformity  in  legislation  is  essential  to  the  en- 
joyment of  equal  rights ;  and  it  is  believed  that  the  principle  of  the 
case  now  under  consideration  is  not  distinguishable  from  those  re- 
ferred to.  When  questions  involving  this  principle  have  been  sub- 
mitted to  Congress,  (and  the  instances  have  been  many,)  on  convictions 
for  having  violated  the  commercial  regulations  of  the  country,  and 
it  hss  been  made  to  appear  that  the  act  complained  of  was  done 
iguonmtly,  and  without  any  inlefidiofn  of  violating  those  regulations, 
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or  defraudiDg  the  governiDent,  the  penalty,  forfeiture,  or  disability, 
has  been  uniformly  remitted.  In  furtherance  of  this  principle,  the 
act  of  the  11th  February,  1800,  was  passed  by  Congress,  authorizing 
the  Secretary  of  the  Treasury,  in  certain  cases,  to  remit  fines,  pen- 
alties, and  forfeitures ;  and  this  identical  case  was  submitted  to  Mr. 
Crawford,  then  Secretary  of  the  Treasury,  and  his  answer  to  Mr. 
Lowndes  is  herewith  submitted,  (see  appendix  A,)  showing  that  he 
would  have  remitted  the  forfeiture  if  it  had  been  a  case  within  his 
jurisdiction ;  and  he  proceeds  to  state  that^  "  admitting  the  facts 
stated  by  the  petitioner  to  be  correct,  (and  they  have  not  been  con- 
troverted,) he  does  not  appear  to  have  incurred  the  penalty  from 
which  he  asks  to  be  relieved,  by  wilful  negligence,  or  by  any  inten* 
tion  of  fraud." 

At  a  circuit  court  of  the  United  States  for  the  district  of  Massachu- 
setts, held  in  the  year  1816,  the  Swedish  ship  Mercurius  and  cargo 
were  condemned  for  a  violation  of  the  law  of  the  United  States  inter- 
dicting commercial  intercourse  between  the  United  States  and  Great 
Britain  and  France  and  their  dependencies  ;  and  on  the  3d  of  March, 
181T,  Mr.  Madison,  President  of  the  United  States,  remitted  all  in- 
terest of  the  United  States  in  the  said  condemnation  or  forfeiture 
upon  its  having  been  made  to  appear  that  Christian  Borden,  the  peti- 
tioner in  that  case,  and  the  captain  of  the  Mercurius,  was  not  actuated 
by  any  "fraudulent  motives  or  wilful  neglect"  in  the  transaction 
which  led  to  the  said  condemnation  ;  but  which  was  the  result  of 
ignorance  on  the  part  of  the  captain. 

This  case,  in  its  essential  features,  strongly  resembles  the  one  under 
consideration  ;  and,  in  carrying  out  in  practice  the  principle  of  it,  the 
committee  are  of  opinion  that  the  prayer  of  the  petitioner  ought  to  be 
granted.  For  the  purpose  of  showing  the  great  uniformity  which 
has  prevailed,  and  how  ready  Congress  has  always  been  to  respect 
the  motives  of  individuals  charged  with  violations  of  the  law,  the 
committee  submit  the  annexed  schedule  of  laws  passed  on  this  sub- 
ject.— (See  appendix  C.)  These  cases  establish  the  principle,  that, 
when  it  was  apparent  that  a  forfieiture  had  been  incurred  without 
"  wilful  negligence  or  intention  of  fraud,"  it  ought  to  be  remitted  or 
refunded. 

It  is  a  principle  generally  conceded,  that  war  gives  a  right  to  cap- 
ture the  goods  of  an  enemy,  but  gives  no  right  to  capture  the  goods 
of  a  friend  ;  yet  a  friend  may  pla<:e  his  goods  in  such  a  position  as 
to  form  an  exception  to  this  rule,  and  render  them  liable  to  seizure 
and  condemnation  as  prizes  of  war ;  and  the  Supreme  Court  have  in- 
corporated into  the  jurisprudence  of  our  country  one  exception  to  this 
general  rule,  when  they  say  that  bailing  with  this  license*  on  board 
the  Ariadne  was  sufficient  cause  for  confiscating  the  cargo,  without 
regard  to  the  object  of  the  voyage  or  the  port  of  destination.  !Now, 
if  the  possession  (without  using)  of  this  license  was  sufficient  caose 
of  confiscation,  how  much  more  reprehensible  was  the  conduct  of  the 
prize-master  in  using  it  as  he  did.  By  the  artifice  which  he  resorted 
to,  and  by  misrepresenting  the  destiny  of  the  vessel,  he  prevented  her 
capture  by  the  enemy.  Applying,  then  to  this  case,  the  principle  that 
a  willing  participant  in  the  perpetration  of  an  act  of  perhdy  and  fimud 
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cannot,  in  equity  and  good  conscience,  be  permitted  to  profit  by  it ; 
sod  considering  the  government  as  identical  with  the  prize-master, 
(and  in  theory,  at  least,  it  is  so,)  the  question  is,  will  it  adopt  a 
transaction  which  has  been  consummated  in  direct  violation  of  truth  ? 
or  will  it  distinguish  between  that  sense  of  morality  which  demands 
from  an  individual  an  obedience  to  the  obligations  oi  truth,  jus^'ice, 
and  humanity,  in  his  intercourse  with  others^  and  that  which  rests 
upon  government?  If  they  both  are  to  be  regarded  as  resting  upon 
the  same  unyielding  basis,  to  whose  benefit  shall  this  violation  of 
tnith,  above  referred  to,  inure?  It  cannot  to  the  government,  be- 
cause it  was  a  principal  transgressor ;  and,  from  the  peculiar  situa- 
tion of  the  enemy,  he  cannot  avail  himself  of  what  otherwise  would 
be  his  right.  The  property,  then,  would  seem  to  remain  to  be  pos- 
seseed  by  some  one  who,  in  equity  and  goi>d  conscience,  has  a  superior 
right.  It  once  belonged  to  the  petitioners,  and  still  does,  unless  they 
have  forfeited  it ;  and,  in  the  view  herein  taken,  and  by  analogy  to 
the  cases  referred  to,  it  is  believed  that  no  such  forfeiture  ought  to 
be  enforced. 

Under  these  circumstances,  the  petitioners  ask  that  so  much  of  the 
avails  as  have  been  realised  by  the  government  may  be  returned  to 
them. 

It  is  a  fact  in  proof,  and  was  of  general  notoriety,  that  ships  sailing 
at  the  period  alluded  to,  from  this  country  to  a  neutral  port,  were  in 
tiie  habit  of  procuring  these  licenses ;  and  the  use  of  them  was  con- 
sidered not  only  innocent  and  lawful,  in  the  prosecution  of  such  voy- 
age, bnt  a  prudent  precaution  in  trade,  until  after  Congress  passed  a 
law  prohibiting  their  use,  which  was  on  the  13th  August,  1813.  And 
the  fact  is  not  unworthy  of  notice  that  this  law,  from  motives  of  policy, 
was  repealed  by  Congress  on  the  3d  of  March,  1815.  That  these  pass- 
ports, or  licenses^  were  in  general  use,  was  well  known  to  the  govern- 
ment, and  the  attention  of  Congress  was  called  especially  to  the  subject 
bj  the  President  of  the  United  States.  Under  all  these  concurring 
circnmstances,  who  would  have  hesitated  in  coming  to  the  same  con- 
clusion which  the  petitioners  say  they  did,  that  the  use  of  this  license, 
or  passport,  was  not  only  lawful,  but  in  every  respect  innocent  ? 

Immediately  after  the  final  decree  was  pronounced,  and  the  amount 
of  the  bonds  paid,  as  hereinbefore  stated,  the  petitioners  presented  their 
petition  to  Congress  for  reliet ;  and  in  January,  1818,  it  was  referred, 
in  the  House  of  Representatives,  to  the  Committee  of  Ways  and  Means, 
and  by  them  referred,  for  information,  to  the  Secretary  of  the  Treasury, 
Mr.  Crawford,  whose  answer  to  the  chairman  of  the  committee  was  in 
&vor  of  the  application,  and  is  hereinbefore  referred  to^  and  herewith 
•ubmitted.  On  the  10th  day  of  February,  1818,  Mr.  Lowndes,  chair- 
nan  of  that  committee,  reported  in  fisivor  of  the  application,  and  intro^ 
dnced  a  bill  for  the  petitioners'  relief,  which  failed  to  become  a  l«w. 
In  1824  the  petition  was  again  presented  and  referred^  but  no  further 
^on  appears  to  have  been  had  upon  it. 

With  these  views,  and  under  the  circumstances  attending  the  case,, 
the  committee  are  of  opinion  thst  the  distributive  share  which  ha» 
been  realiised  by  the  government  ought  to  be  paid  over  to  the  pet»- 
tionera ;  to  aoooioplish  which,  the  committee  ask  leave  to  iotroditce  » 
bill. 
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No.  1, 

Office  of  his  Britannic  Majesty's  C!onsul. 

I,  Andrew  Allen,  junior,  his  Britannic  Majesty's  consul  for  the  States 
of  Massachusetts,  New  Hampshire,  Bhode  Island,  and  Gonnecticat, 
hereby  certify  that  the  annexed  paper  is  a  true  copy  of  a  letter  addressed 
to  me  by  Herbert  Sawyer,  esq.,  vice  admiral  and  commander-in-chief 
of  the  Halifax  station. 

Given  under  my  hand  and  seal  of  office,  at  Boston^  in  the  State  of 
r  -1  Massachusetts,  this  ninth  day  of  September,  A.  D.  one  thou- 
^  '   '-'  sand  eight  hundred  and  twelve. 

ANDBEW  ALLEN,  Jr. 


His  Majesty's  Ship  Cbnturion, 

At  EdUfaXy  August  5,  1812. 

Sir  :  I  have  fully  considered  that  part  of  your  letter  of  the  18th 
ultimo  which  relates  to  the  means  of  insuring  a  constant  supply  of 
flour  and  other  dry  provisions  to  Spain  and  Portugal,  and  to  the  West 
India  islands,  and  being  aware  of  the  importance  of  the  subject,  con- 
cur in  the  propositions  you  have  made. 

I  shall  therefore  give  directions  to  the  commanders  of  his  Majesty's 
squadrons  under  my  command  not  to  molest  American  vessels  so  laden 
and  unarmed,  honafide  bound  to  Portuguese  or  Spanish  ports,  where 
papers  shall  be  accompanied  with  a  certified  copy  of  this  letter,  under 
the  consular  seal. 

I  have  the  honor  to  be,  sir,  your  most  obedient  humble  servant, 

H.  SAWYER,  Vice  Admiral. 

Andrew  Allen,  Esq. , 

British  Consul^  Boston. 


To  the  commanders  of  any  of  his  Majesty's  ships-of-toarf  or  private  armed 

vessds  belonging  to  subjects  of  his  Majesty : 

Whereas,  from  a  consideration  of  the  great  importance  of  continuing 
a  regular  supply  of  flour  and  other  dry  provisions  to  the  ports  of  Spain 
and  Portugal,  it  has  been  deemed  expedient  by  his  Majesty's  govern- 
ment that,  notwithstanding  the  hostilities  now  existing  between  Great 
Britain  and  the  United  States  of  America,  every  protection  aud  en- 
couragement should  be  given  to  American  vessels  laden  with  flour 
and  other  dry  provisions,  and  bound  to  the  ports  of  Spain  and  Portu- 
gal ;  and  whereas,  in  furtherance  of  these  views  of  his  Majesty's 
government,  and  for  other  purposes,  Herbert  Sawyer,  esq.,  vice  ad- 
miral and  commader-in-chief  of  his  Majesty's  squadron  on  the  Halifax 
station,  has  directed  to  me  a  letter,  under  date  of  the  5th  of  August, 
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1812,  (  a  copy  whereof  is  hereunto  annexed,)  and  wherein  I  am  in- 
structed to  fdrnish  a  copy  of  his  letter,  under  my  consular  seal,  to 
every  American  vessel  so  laden,  and  bound  either  to  any  Portuguese 
or  Spanish  ports,  and  which  is  designed  as  a  safeguard  and  protection 
to  such  vessel  in  the  prosecution  of  such  voyage :  Now,  therefore,  in 
pursuance  of  these  instructions,  I  have  ffrant^d  unto  the  American 
ship  Ariadne,  Bartlett  Holmes  master,  burden  three  hundred  and 
eignty-two  and  two  ninety-fifths  of  a  ton,  now  lying  in  the  harbor  of 
Alexandria,  laden  with  flour,  and  bound  to  Cadiz  or  Lisbon,  the  an- 
nexed document,  to  avail  only  for  a  direct  voyage  to  Cadiz  or  Lisbon 
and  back  to  the  United  States  of  America.  Requesting  all  officers 
commanding  his  Majesty's  ships-of-war,  or  private  armed  vessels  be- 
longing to  subjects  of  his  Majesty,  not  only  to  suffer  the  said  ship 
Ariadne  to  pass  without  any  molestation,  but  also  to  extend  to  her  all 
due  assistance  and  protection  in  the  prosecution  of  her  voyage  to  Cadiz 
or  Lisbon,  and  on  her  return  thence,  laden  with  such  other  merchan- 
dise to  the  net  amount  of  her  outward  cargo,  or  in  ballast  only. 

Given  under  my  hand  and  seal  of  office,  at  Boston,  this  fifth  day 
[l.  8.1  of  September,  A.  D.  eighteen  hundred  and  twelve. 

ANDEEW  ALLEN,  Jr., 

His  Majesty's  Gonsvl. 


No.  2. 

Philadelphia,  November  11,  1812. 

Sir:  I  have  the  honor  to  inform  you  that  I  arrived  here  last  evening 
in  the  ship  Ariadne,  of  Boston,  cleared  from  Alexandria  for  Cadiz,  with 
a  cargo  of  about  5,000  barrels  of  flour,  but  detained  by  the  United 
States  brig  Argus,  Captain  Sinclair,  for  being  under  British  license. 

The  Argus  fell  in  with  her  on  the  15th  ultimo,  in  latitude  35°  45', 
longitude  56°  56';  and,  by  boarding  under  British  colors,  obtained 
pofisession  of  her  passport.  I  was  ordered  to  take  charge  of  her,  and 
bring  her  into  the  first  port  I  could  make  in  the  United  States. 

On  the  passage  I  fell  in  with  two  British  cruisers,  viz:  the  sloop-of- 
war  Tartarus  and  brig  Calibre,  and  was  strictly  examined  by  each ; 
bnt,  by  making  use  of  the  license  and  a  little  finesse,  we  escaped  cap- 
ture. The  Tartarus  even  put  on  board  of  us  nine  American  seamen 
(prisoners)  to  assist  in  working  the  ship. 

AH  the  papers  found  on  board  I  have  submitted  to  Mr.  Dallas,  dis- 
trict attorney,  but  as  yet  he  has  not  given  me  any  decided  opinion 
relative  to  the  case. 

The  Argus  separated  from  the  squadron  on  the  18th  ultimo,  and 
when  I  left  her  she  had  fallen  in  with  nothing  but  the  Ariadne. 

I  have  the  honor  to  be,  most  respectfully,  sir,  your  obedient  servant, 

HENRY  DENNISON. 

Hon.  Paul  Hamilton. 
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A. 

Treasury  Department,  January  23,  1818. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter, 
enclosingf  the  petition  of  Nathaniel  Goddard,  and  requesting  to  be 
informed — 

1.  Whether  the  Executive  authority  is  competent  to  grant  the  relief 
which  the  petitioner  asks  ? 

2.  If  competent,  whether  the  character  of  the  case  is  such  that, 
under  the  principles  upon  which  the  remission  of  fines  and  penalties  is 
ordinarily  granted,  the  Executive  government  might  not  be  expected 
to  remit,  if  it  had  the  power  ? 

To  the  first  question  I  have  the  honor  to  state,  that  it  has  been  de- 
termined by  the  Executive  authority  that  relief  cannot  be  granted  in 
this  case  by  the  executive  department  of  the  government. 

In  answering  the  second,  it  is  proper  to  state  that  the  power  of  the 
Secretary  of  the  Treasury  to  remit  or  mitigate  fines,  penalties,  and 
disabilities  is  confine<}  to  cases  arising  under  the  revenue  laws,  and 
those  which  concern  the  registering  and  licensing  vessels  of  the  United 
States  ;  and,  in  those  cases,  it  must  appear  to  his  satisfaction  that  the 
penalty  or  disability  has  been  incurred  without  wilful  negligence,  or 
any  intention  of  fraud. 

The  power  of  the  President  to  grant  reprieves  and  pardons  extends 
to  all  offences  against  the  United  States,  except  in  cases  of  impeach- 
ment. In  the  exercise  of  this  power,  greater  latitude  will  necessarily  be 
assumed^  inasmuch  as  it  is  not  limited,  as  in  the  power  given  to  the 
Secretary  of  the  Treasury,  to  cases  which  have  occurred  without  wilful 
negligence,  or  any  intention  of  fraud. 

It  is  therefore  presumed  that  the  Executive  power  of  pardon,  in  all 
cases  within  its  competency,  will  not  only  be  exercised  where  the 
violation  of  law  has  not  been  the  result  of  wilful  negligence,  or  any 
intention  of  fraud,  but  in  many  cases  where  this  entire  innocency  of 
intention  cannot  be  pleaded. 

Admitting  the  facts  stated  by  the  petitioner  to  be  correct,  (and  they 
have  not  been  controverted,)  he  does  not  appear  to  have  incurred  the 
penalty  from  which  he  asks  to  be  relieved  by  wilful  negligence,  or  by 
any  intention  of  fraud. 

If  the  penalty  incurred  by  the  petitioner  had  been  within  the  juris- 
diction of  the  Secretary  of  the  Treasury,  and  the  facts  stated  in  the 
petition  had  been  legally  established,  the  penalty  would  have  been 
remitted  upon  the  principles  upon  which  remission  has  been  ordinarily 
granted  by  the  department. 

I  have  the  honor  to  be  your  most  obedient  and  very  humble  servant, 

WM.  H.  CRAWFORD. 

Hon.  William  Lowndes, 

Chairman  of  the  Committee  of  Ways  and  Means. 


N.   k   U.   QOUDASJ).  35 

B. 

LAW  OPINIOK. 

Queatiat^,  Would  a  trade  by  American  citizeosy  trom  a  port  of  the 
United  States  to  Lisbon,  under  the  protection  from  British  capture  of 
sach  a  British  license  as  accompanies  this  paper,  be  a  breach  of  anj 
law  of  the  United  States  ? 

We  are  not  aware  of  any  law  of  the  United  States  which  can  be 
supposed  to  interdict  to  American  citizens  the  trade  above  mentioned, 
either  with  or  without  such  a  license  as  has  been  shown  to  us. 

It  seems  to  be  clear  that,  without  such  a  license,  our  merchants 
bave  a  perfect  right  to  carry  on  their  ordinary  commerce  between  this 
oountry  and  Lisbon,  so  long  as  the  local  authorities  of  Portugal  allow 
it.  Lisbon  is  not  a  British  port,  possession,  colony,  or  dependency. 
The  armies  of  Great  Britain  are  in  Portugal  as  allies,  not  as  conquerors. 
The  native  government  remains,  and  we  are  at  peace  with  that  govern- 
ment. The  ordinary  American  trade  to  Lisbon,  therefore,  cannot  be 
affected  by  the  act  of  Congress  declaring  war  against  the  United 
Kingdom  of  Great  Britain  and  Ireland  ;  or,  by  the  act  entitled  ^'  An 
act  to  prohibit  American  vessels  from  proceeding  to,  or  trading  with, 
the  enemies  of  the  United  States,  and  for  other  purposes." 

Then,  as  to  the  effect  of  the  British  license  upon  the  trade  in  ques- 
tion, the  only  act  of  Congress  which  can  be  imagined  to  touch  the 
point,  is  the  act  last  mentioned.  By  the  first  section  of  that  act,  an 
American  vessel  cannot  clear  out  or  depart  from  ''any  port  or  place 
within  the  United  States  to  any  foreign  port  or  place,  till  bond  and 
security  have  been  ^iven  that  she  shall  not  proceed  to  or  trade  with 
the  enemies  of  the  United  States  ;"  and  the  same  act  makes  it  penal 
to  depart  without*  giving  such  bond  and  security.  This  provision  has 
nothing  to  do  with  this  case,  if  we  are  correct  in  supposing  that  Lisbon 
is  not  a  port  of  the  enemies  of  the  United  States. 

The  second  and  third  sections  of  the  act  relate  merely  to  the  trans- 
portation, by  citizens  of  the  United  States,  to  the  British  provinces  of 
Canada,  Nova  Scotia,  and  New  Brunswick,  ol  naval  or  military  stores, 
arms,  or  munitions  of  war,  or  provisions  from  any  place  in  the  United 
States, and,  consequently ,  have  no  bearing  on  this;  and,  as  to  the  fourth, 
fifth,  and  sixth  sections,  it  is  manifest  that  they  have  no  sort  of  relation 
to  it. 

The  seventh  and  last  section  is  the  only  one  that  has  reference  to 
the  sailing  of  American  vessels  under  British  license  ;  and  it  will  be 
seen,  upon  the  slightest  inspection^  that  it  wholly  excludes  the  case 
under  consideration.  This  section  enacts  that  '^  every  person,  being 
a  citizen  of  the  United  States,  or  residing  therein,  who  shall  receivci 
accept,  or  obtain  a  license  from  the  government  of  Great  Britain,  or 
any  officer  thereof,  for  leave  to  carry  any  merchandise  or  send  any 
vessel  into  any  port  or  place  within  the  dominions  of  Great  Britain,  or 
to  trade  with  any  such  port  or  place,  shall,  on  conviction,  for  every 
such  offence,  forfeit  a  sum  equal  to  twice  the  value,"  &c. 

Lisbon  is  not  a  port  or  place  within  the  dominions  of  Great  Britain, 
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and,  of  course,  this  section  does  not,  in  any  manner,  look  to  a  trade 
with  it. 

There  is  no  other  act  of  Congress  which  even  approaches  this  mat- 
ter, and  it  would  be  ridiculous  to  apply  to  it  the  law  of  trea8on  as  de- 
fined by  the  Constitution.  To  trade  directly  with  an  enemy  has  never 
been  supposed  to  be  treason  at  the  common  law,  or  under  the  statute 
of  the  25th,  Edward  III.;  audit  has  only  recently  been  settled  in 
England  to  be  a  misdemeanor.  Whether  it  could  be  held  in  this 
country  to  even  a  misdemeanor,  to  be  inferred  from  a  state  of  war,  by 
the  aid  of  speculative  considerations  of  expediency,  may  justly  be 
doubted  ;  but  it  is  quite  impossible  that  a  trade  with  a  neutral  port 
should  ever  be  so  held,  on  the  mere  ground  that  the  enemy  forebore  to 
molest  it.  The  single  effect  of  the  British  license,  on  this  occasion,  is 
to  place  the  commercial  adventurer  in  a  state  of  security  against  British 
capture  on  the  high  seas.  It  amounts  to  a  waver  pro  hoc  vice  of  the 
belligerent  right  of  Great  Britain  to  seize,  as  prize  of  war,  American 
property  embarked  in  commerce  to  which  the  license  relates.  How 
far  it  might  be  wise  to  forbid,  by  act  of  Congress,  the  use  of  such  li- 
cense by  American  merchants,  we  do  not  undertake  to  determine  ;  but 
we  feel  confident  that  at  present  it  is  not  forbidden  in  any  manner. 
We  are  i'urther  of  opinion  that  the  license  will  not  subject  the  prop- 
erty to  capture  as  prize  by  American  cruisers. 

It  may  occasionally  be  a  circumstance,  among  others,  to  produce  a 
suspicion  of  a  latent  i^ritish  interest,  but  it  can  have  no  other  effect 
upon  the  question  of  prize  or  no  prize. 


Baltimorb,  October  12,  1812. 


JOHN  PURVIANCE, 
WILLIAM  PINKNEY. 


0. 

The  following  cases  will  show  some  of  the  instances  in  which  Con- 
gress has  remitted  fines,  forfeitures,  and  penalties,  and  the  principle 
which  has  controlled  in  such  remission,  they  not  having  fallen  within 
the  range  of  discretionary  power  given  to  the  Secretary  of  the  Treas- 
ury by  the  act  of  3d  March,  1797.  This  act,  though  limited  in  dura- 
tion to  two  years,  was  afterward  made  perpetual  by  the  act  of  11th 
February,  1800 : 

1809,  June  28.  All  claim  of  the  United  States  to  any  money  arising 
from  the  sale  of  the  ship  Clara,  sold  in  pursuance  of  a  decree  of  the 
district  court  for  Orleans  district,  be,  and  the  same  is  hereby,  relin- 
quished and  remitted  to  Andrew  Foster  and  John  P.  Geraud,  late 
owners  of  said  ship,  anything  in  any  former  law  to  the  contrary. — 
(Laws  U.  8.,  vol.  4,  page  237.) 

1814,  March  31 .  The  Secretary  of  the  Treasury  is  authorized  to  remit 
the  penalty  incurred  by  Joseph  W.  Page,  of  Charleston,  South  Car- 
olina, as  surety  in  an  embargo  bond  for  Bernard  Lafon. — (Laws  U.  S., 
vol.  4,  page  676.) 

1814,  April  6.  The  fines,  penalties,  and  forfeitures  incurred  by  Jona- 


N.  A  B.  GODDASD.  57 

than  Davis  and  others,  who  imported  into  Providence  a  cargo  of  mer- 
chandise from  Havana,  in  1813,  are  remitted. — (Laws  U.  8.,  vol.  4, 
page  677.) 

1814,  April  18.  The  penalty  imposed  on  the  owners  of  the  schooner 
Industry,  for  illegally  unloading  merchandise  at  Edgartown,  is  re- 
mitted and  refunded. — (Laws  U.  S.,  vol.  4,  page  707.) 

1817,  March  3.  Forfeitures  incurred  by  Robert  Burnside,  for  ille- 
gally importing  goods  from  Liverpool  into  New  Orleans,  in  1811,  re- 
mitted and  refunded. — (Laws  U.  d.,  vol.  6,  page  182.) 

1818,  April  20.  Moneys  received  by  the  United  States,  in  conse* 
quence  of  condemnation  of  ship  Edward,  refunded  to  Jonathan  Amory 
and  Thomas  C.  Amory. — (Laws  U.  S.,  vol.  6,  page  348.) 

1822,  May  7.  Forfeiture  of  property  of  Peter  Cadwell  and  James 
Britten,  imported  into  New  York,  and  seized  and  sold  for  breach  of 
law,  remitted  and  refunded. — (Laws  U.  S.,  vol.  7,  page  66.) 

1824,  May  17.  Forfeiture  of  merchanlise  illegally  imported  by 
David  Beard,  remitted  and  refunded. — (LawsU.  8.,  vol.  7,  page 249.) 

1824,  May  24.  Forfeiture  incurred  by  J.  Ottramare  on  four  pack- 
aces  ofjewelry,  condemned  in  New  Orleans,  remitted  and  refunded. — 
(Laws  U.  S.,  vol.  7,  page  280.) 

1825,  March  3.  Amount  received  by  United  States  on  account  of 
sales  of  sloop  Mary,  condemned  for  violation  of  law,  remitted  and  re- 
funded to  Elisha  Snow. — (Laws  U  S.,  vol.  7,  page  355.) 

1826,  March  20.  Amount  received  by  United  States  on  account  of 
Bale  of  goods  imported  from  Liverpool,  in  violation  of  law,  remitted 
and  refunded  to  J.  Dickson  &  Co. — (Laws  U.  S.,  vol.  7,  page  501.) 

1828,  May  24.  Penalty  incurred  by  Nathaniel  Briggs,  under  act 
providing  passports  for  ships,  remitted. — (Laws  U.  S.,  vol.  8,  page 
156.) 

1830,  April  7.  Penalty  incurred  by  Thomas  Shevtsrick,  for  not  re- 
Lewing  license  of  his  vessel,  remitted  and  refunded. — (Laws  U.  S., 
vol.  8,  page  284.) 

1830,  April  15.  Proceeds  of  wine  belonging  to  0.  H.  Hall,  improp- 
erly condemned  and  sold,  remitted  and  refunded. — (Laws  U.  S.,  vol. 
8,  page  285.) 

1830,  April  24.  Amount  received  for  forfeiture  of  schooner  Volante, 
condemned  and  sold,  remitted  and  refunded  to  John  Burton  and 
others.— (Laws  U.  S.,  vol.  8,  page  293.) 

1830,  May  31.  Amount  received  for  sale  of  goods  imported  by  David 
Beard,  in  violation  of  law,  remitted  and  refunded. — (Laws  U.  S.,  vol. 
8,  page  388.) 

1831,  March  2.  Amount  received  for  sale  of  schooner  Anna  and  her 
cargo,  condemned  for  violation  of  revenue  laws,  remitted  and  refunded 
to  Peters  &  Pond. — (Laws  U.  S.,  vol.  8,  page  433.) 

1833,  March  2.  Penalty  imposed  on  Robert  Eaton,  for  neglect  to 
comply  with  a  requirement  of  revenue  laws,  refunded. — (Laws  U.  8., 
Tol.  8,  page  844.) 

1833,  March  2.  Amount  received  from  sale  of  schooner  Mary  and 
cargo,  condemned  and  sold,  remitted  to  John  Dauphin's  heirs. — (Laws 
r.  8.,  vol.  8,  page  860.) 
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To  the  commanders  of  any  of  his  Majesty's  ships-qf-wary  or  of  privaie 
armed  vessels  belonging  to  subjects  of  his  Majesty: 

Whereas,  from  a  consideration  of  the  great  importance  of  continu- 
ing a  regular  supply  of  flour  and  other  dry  provisions  to  the  ports  of 
Spain  and  Portugal,  it  has  been  deemed  expedient  by  his  Majesty's 
government  that,  notwithstanding  the  hostilities  now  existing  be- 
tween Great  Britain  and  the  United  States  of  America,  every  pro- 
tection and  encouragement  should  be  given  to  American  vessels  so 
laden  with  flour  and  other  dry  provisions,  and  bound  to  the  ports  of 
Spain  and  Portugal :  And  whereas,  in  furtherance  of  these  views  of 
his  Majesty's  government,  and  for  other  purposes,  Herbert  Sawyer, 
esq.,  vice  admiral  and  commander-in-chief  of  his  Majesty's  squadron 
on  the  Halifax 'station,  has  directed  to  me  a  letter,  under  date  of  the 
Bth  of  August,  1812,  (a  copy  whereof  is  hereunto  annexed,)  and 
wherein  I  am  instructed  to  furnish  a  copy  of  his  letter,  under  my  con- 
sular seal,  to  every  American  vessel  so  laden,  and  bound  either  to  any 
Portuguese  or  Spanish  ports,  and  which  is  designed  as  a  safeguard 
and  protection  to  such  vessel  in  the  prosecution  of  such  voyage : 

Now,  therefore,  in  pursuance  of  these  instructions,  I  have  granted 
unto  the  American  ship  Ariadne,  Bartlett  Holmes  master,  burden 
382^  tons,  now  lying  in  the  harbor  of  Alexandria,  laden  with  flour, 
and  bound  to  Cadiz  or  Lisbon,  the  annexed  document,  to  avail  only 
for  a  direct  voyage  to  Cadiz  or  Lisbon  and  back  to  the  United  States 
of  America.  Requesting  all  officers  commanding  his  Majesty's  ships- 
of-war,  or  of  private  armed  vessels  belonging  to  subjects  of  his  Majesty, 
not  only  to  sufler  the  said  ship  Ariadne  to  pass  without  any  molesta- 
tion, but  also  to  extend  to  her  all  due  assistance  and  protection  in  the 
prosecution  of  her  voyage  to  Cadiz  or  Lisbon,  and  in  her  return  thence, 
laden  with  such  other  merchandise  to  the  net  amount  of  her  outward 
cargo,  or  in  ballast  only. 

Given  under  my  hand  and  seal  of  office,  at  Boston,  this  fifth  day  of 
rr  a  1  September,  A.  D.  1812. 
L^-  ^-J  ANDREW  ALLEN,  Jr  , 

His  Majesty's  Consul. 


Office  of  his  Britannic  Majesty's  Consul. 

I,  Andrew  Allen,  junior,  his  Britannic  Majesty's  consul  for  the 
States  of  Massachusetts,  New  Hampshire,  Rhode  Island,  and  Connec- 
ticut, hereby  certify  that  the  annexed  paper  is  a  true  copy  of  a  letter 
addressed  to  me  by  Herbert  Sawyer,  esq.,  vicd  admiral  and  commander- 
in-chief  of  the  Halifax  station. 

Given  under  my  hand  and  seal  of  office,  at  Boston,  in  the  State  of 
r  1  Massachusetts,  this  ninth  day  of  September,  A.  D.  one  thou- 
^  '   'J    sand  eight  hundred  and  twelve. 

AND'W  ALLEN,  Jr. 
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HiB  Majbstt's  ship  Centurion, 

At  Halifax^  August  5,  1812. 

Sir  :  I  have  fully  considered  that  part  of  your  letter  of  the  18th 
ultimo  which  relates  to  the  means  of  insuring  a  constant  supply  of 
flour  and  other  dry  provisions  to  Spain  and  Portugal,  and  to  the  West 
India  islands,  and  heing  aware  of  the  importance  of  the  subject,  con- 
cur in  the  propositions  you  have  made. 

I  shall  therefore  give  directions  to  the  commanders  of  his  Majesty's 
squadron  under  my  command  not  1o  molest  American  vessels  so  laden 
and  unarmed,  bona  fide  bound  to  Portuguese  or  Spanish  ports,  whose 
papers  shall  be  accompanied  with  a  certified  copy  of  this  letter,  under 
the  consular  seal. 

I  have  the  honor  to  bv»,  sir,  your  most  obedient,  humble  servant, 

H.  SAWYER, 

Vice  Admiral. 

Andrew  Allen,  Esq., 

British  Consviy  Boston. 


District  op  Alexandria, 

Port  of  Alexandria, 

These  are  to  certify  all  whom  it  doth  concern,  that  Bartlett 
Holmes,  master  or  commander  of  the  ship  Ariadne,  burden  382  tons, 
or  thereabouts,  mounted  with  no  guns,  navigated  with  fifteen  men, 
United  States  built,  and  bound  for  Cadiz,  havinoj  on  board  flour,  hath 
here  entered  and  cleared  his  vessel  according  to  law. 

Given  under  my  hand  and  seal  of  office,  at  the  custom-house  of 
i-j^  1    Alexandria,  this  twenty-sixth  day  of  September,  one  thousand 
-'    eight  hundred  an  I  twelve,  and  in  the  thirty-seventh  year  of 
the  independence  of  the  United  States  of  America. 

C.  H.  SIMMS, 
Deputy  Collector. 

District  and  Port  of  Philadelphia, 

Z^ece-mfcer  16,  1812. 

These  are  to  certify  that  Abraham  Williams,  having  become  master 
of  the  ship  Ariadne,  in  lieu  of  Bartlett  Holmes,  and  having  shipped 
a  new  crew  at  this  port,  hath  permission  to  depart  with  the  said  ship 
to  the  original  port  of  destination. 

Given  under  our  hands  and  seal,  at  the  custom  house,  the  day  and 
year  above  mentioned. 

[MAL.]  THOS.  WILSON. 

■*  Depuiy  CoUector. 

EOBT.  HEYSHAM. 


Opinion  of  Mr,  Pinkneyj  Attorney  General  of  United  States,  and  of 
R.  Y.  PurviancCy  a  lawyer  of  great  eminence  in  Baltimore. 

Qwstion.  Would  a  trade  by  American  citizens  from  a  port  of  the 
Daited  States  to  Lisbon,  under  the  protection  from  British  capture  of 
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sach  a  British  license  as  accompanies  this  paper,  be  a  breach  of  any 
law  of  the  United  States  ? 

We  are  not  aware  of  any  law  of  the  United  States  which  can  be 
supposed  to  interdict  to  American  citizens  the  trade  aboTC  mentioned, 
either  with  or  without  such  a  license  as  has  been  shown  to  us. 

It  seems  to  be  clear  that,  without  such  a  license,  our  merchants  have 
a  perfect  right  to  carry  on  their  ordinary  commerce  between  this  coun- 
try and  Lisbon,  so  long  as  the  local  authorities  of  Portugal  allow  it. 
Lisbon  is  not  a  British  port,  possession,  colony  or  dependency.  The 
armies  of  Grreat  Britain  are  in  Portugal  as  allies,  not  as  conquerers. 
The  native  government  remains,  and  we  are  at  peace  with  that  gov* 
ernment.  The  ordinary  American  trade  to  Lisbon,  therefore,  cannot 
be  affected  by  the  act  of  Congress  declaring  war  against  the  United 
Kingdom  of  G-reat  Britain  and  Ireland,  or  by  the  act  entitled  **An 
act  to  prohibit  American  vessels  from  proceeding  to  or  trading  with 
the  enemies  of  the  United  States,  and  for  other  purposes." 

Then,  as  to  the  effect  of  the  British  license  upon  the  trade  in  ques- 
tion, the  only  act  of  Congress  which  can  be  imagined  to  touch  the 
point,  is  the  act  last  mentioned.  By  the  first  section  of  that  act  an 
American  vessel  cannot  clear  out  or  depart  from  ^^  any  port  or  place 
within  the  United  States  to  any  foreign  port  or  place,  till  bond  and 
security  have  been  given  that  she  shall  not  proceed  to  or  trade  with 
the  enemies  of  the  United  States ;"  and  the  same  act  makes  it  penal  to 
depart  without  gi^ving  such  bond  and  security.  This  provision  has 
nothing  to  do  with  this  case,  if  we  are  correct  in  supposing  that  Lis- 
bon is  not  a  port  of  the  enemies  of  the  United  States. 

The  second  and  third  sections  of  the  act  relate  merely  to  the  trans- 
portation, by  citizens  of  the  United  States,  to  the  British  provinces  of 
Canada,  Nova  Scotia,  and  New  Brunswick,  of  naval  or  military  stores, 
arms,  or  munitions  of  war,  or  provisions  from  any  place  in  the  United 
States,  and,  consequently,  have  no  bearing  on  this  case ;  and,  as  to 
the  fourth,  fifth  and  sixth  sections,  it  is  manifest  that  they  have  no 
sort  of  relation  to  it. 

The  seventh  and  last  section  is  the  only  one  that  has  reference  to 
the  sailing  of  American  vessels  under  British  licenses ;  and  it  will  be 
seen,  upon  the  slightest  inspection,  that  it  wholly  excludes  the  case 
under  consideration.  This  section  enacts  *' that  every  person  being 
a  citizen  of  the  United  States  or  residing  therein,  who  shall  receive, 
accept  or  obtain  a  license  from  the  government  of  Great  Britain,  or 
any  officer  thereof,  for  leave  to  carry  any  merchandise  or  send  any  vessel 
into  any  port  or  place  within  the  dominions  of  Great  Britain^  or  to  trade 
with  any  such  port  or  place,  shall,  on  conviction,  for  every  such  offence, 
forfeit  a  sum  equal  to  twice  the  value,"  &c.  Lisbon  is  not  a  port  or 
place  within  the  dominions  of  Great  Britain,  and,  of  course,  this  sec- 
tion does  not  in  any  manner  look  to  a  trade  with  it. 

There  is  no  other  act  of  Congress  which  even  approaches  this  mat- 
ter, and  it  would  be  ridiculous  to  apply  to  it  the  law  of  treason  as 
defined  by  the  Constitution.  To  trade  directly  with  an  enemy  has 
never  been  supposed  to  be  treason  at  the  common  law,  or  under  the 
Statute  of  the  26th  Edward  3d,  and  it  has  only  recently  been  settled 
in  England  to  be  a  misdemeanor.     Whether  it  cculd  be  held  in  this 
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country  to  be  even  a  mifidemeanor,  to  >>e  inferred  from  a  state  of  war, 
hy  the  aid  of  speculative  considerations  of  expediency,  may  justly  be 
doubted ;  bat  it  is  quite  impossible  tbat  a  trade  with  a  neutral  port 
ihould  ever  be  so  held,  on  the  mere  ground  that  the  enemy  forebore  to 
molest  it.  The  single  effect  of  the  British  license,  on  this  occasion,  is 
to  place  the  commercial  adventurer  in  a  state  of  security  against 
British  capture  on  the  high  seas  ;  it  amounts  to  a  waver  pro  hac  vioe 
of  the  belligerent  right  of  Great  Britain  to  seize,  as  prize  of  war, 
American  property  embarked  in  commerce  to  which  the  license  relates. 
How  far  it  mi^ht  be  wise  to  forbid,  by  an  act  of  Congress,  the  use  of 
such  licenses  by  American  merchants,  we  do  not  undertake  to  de- 
termine ;  but  we  feel  confident  that  at  present  it  is  not  forbid  in  any 
manner.  We  are  further  of  opinion  that  the  license  will  not  subject 
the  property  to  capture  as  prize  by  American  cruisers. 

It  may  occasionally  be  a  circumstance,  among  others,  to  produce  a 
snspicion  of  a  latent  British  interest,  but  it  can  have  no  other  effect 
upon  the  question  of  prize  or  no  prize. 

JOHN  PDRVIANCE, 
WILLIAM  PINKNEY. 

Baltimobs,  October  12,  1812. 


George  Cabot's  dqpoaition. 


I,  George  Cabot,  of  Boston,  in  the  county  of  Suffolk  and  common- 
wealth of  Massachusetts,  esquire,  of  lawful  age,  depose  and  say :  That 
in  the  months  of  August  or  September,  A.  D.  1812, 1  was  consulted 
by  Mr.  James  Perkins,  of  Boston,  by  the  late  Mr.  Thomas  C.  Amory,  of 
the  house  of  T.  C.  Amory  &  Co.,  and  by  several  other  merchants, 
on  the  legality  of  a  voyage  to  Lisbon  or  Cadiz  under  a  passport  or 
permission  from  Admiral  Sawyer.  We  had  much  conversation  on  the 
Bnbject,  and  I  was  then,  and  am  now^  confident  that  Mr.  Perkins  and 
the  other  gentlemen  associated  with  him  in  the  ship  Ariadne's  voyage 
from  Alexandria  to  Cadiz  did  not  intend  to  carry  on  an  illegal  com- 
merce, and  that  they  would  not  have  prosecuted  that  voyage  if  they 
had  not  been  fully  satisfied  it  was  perfectly  consistent  with  the  laws 
of  the  United  States.  My  conviction  on  this  subject  is  produced  by 
the  great  solicitude  manifested  by  Mr.  Perkins  and  his  associates  to 
ascertain  the  clear  legality  of  the  enterprise  before  they  engaged  in 
it.  The  passport  proposed  to  be  used  was  submitted  to  my  examina- 
tion, and  I  returned  it  with  an  explicit  declaration  of  my  opinion 
that  the  use  of  it  for  a  voyage,  in  other  respects  legal,  could  not  sub- 
ject the  property  to  forfeiture.  The  passport  exhibited  to  me,  and  to 
which  our  conversation  referred,  was,  according  to  my  best  recollec- 
tion, similar  to  the  copy  annexed  to  this  deposition,  and  I  believe  that 
the  parties  would  not  have  accepted  the  protection  of  any  passport 
which  imported  an  intention  or  implied  an  engagement  to  supply  the 
enemy.  In  this  belief  I  am  not  likely  to  be  mistaken,  as  their  views 
were  disclosed  to  me  in  a  manner  and  under  circumstances  which  pre- 
clnde  all  suspicion  of  reserve. 
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William  Parsons ^  esq. ,  in  account 


1814. 
Jan.  8 

8 


April 

May 
June 


July 
Aug. 


Oct. 


Not. 


Deo. 


10 
11 

20 


21 
25 

29 
6 
6 

23 


23 
25 
27 
27 
27 
27 
27 
28 
28 
31 
31 
31 
8 
8 


31 
31 
31 


To  credited  J.  A.  CuBniDgbam 

To  accepted  J.  A.  CuDningham's  draft  to  Froding 

A,  Co 

......do...»«..*....do....  ■••••...do.  •••••... 

......  do ...... ......  do ............  do .  ..•• .... 

To  credited  J.  A.  CunniDgbam,  for  his  travelling 

ezpentes  from  Boston,  per  his  letter  April  10, 

received  this  day 

To  accepted  J.  A.  Cunningbam's  draft  to  W.  d^ 

J.  Willink 

To  accepted  Tottie  &  Arfwedsen's  draft  to  Tottie 

&.Compton 

To  same  to  C  Xjovenheim 

To  same  to  J.  8.  Norbin 

To  cash  paid  Greenland  for  books 

To  accepted  J.  A.  Cunniogham's  draft  to  Tottie 

&Co 

... ...do... .-•... .do. ....•••.••. O.  Wyk.... .. 

do do do 


March..  27 


I ... *  OO ......    ...a  QO 


do. 


do 


.  A.  P.  Froding,  Won.  &  Co. 
do 


do 

do..... 
do.... . 
do 


do. 

. ....  do. 
• ....  do . 
do. 


do. 
do. 
do. 
do. 


...do 

April  ....4 
June  ...17 


June . 

Aug.. 

....do. 
....do. 


.6 
.24 


Oct.. 
Nov .. 
.-.do 
Jan  .. 
....do 


..25 
...11 

.Vis 


do. 
do. 
do. 


do. 
do. 
do. 


do. 
do. 
do. 


do do do 

do....» do...... do 

...... QO ....  ...... uO a.....  ....  .... uv .  ....  .... 

To  iDsurance,  per  Jan  Frederica,  on  £6,600,  at 
5  gt £346  10«.    Od. 

Policy  duty,  £17  6s.  Qd  ;  com- 
mission, 33 50    6t.    6(2. 


To  commission  on  £9,420  17ff.  6d ,  at  1  per  cent. 

To  postage 

To  balance 


do. 
do. 
do. 


do, 
do. 
do. 


Jan  ... 
....do. 
Jan ... 
....do. 


22 

18 


£ 
257 


«.  d 
0  2 


600    0  (I 

3,709  18  V 

260    0  (' 


22  10  0 

201    7  7 

160    0  0 

200     0  0 

140     0  0 

14  0 


1,400 
300 
300 
600 
508 
600 
739 
4U0 
510 
126 
420 

1,500 
800 
400 
359 


0 

0 

0 

0 

0 

0 

2 

0  (' 
14  6 

8  3 

0  0 

0  0 

0  u 

0  ( 
14  ^ 


396  16  f 

94    4  2 

21    8  1 

31,747    0  <i 

47,575    8  9 
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cHrreni  witk  Samud  WiUwma, 


Cb. 


1614. 


Jan. 


Feb. 

Mardi 

April 

May 

Jaly 

Am. 


Oct. 
Not. 


Dee. 


I 

8 

lU 
35 
18 
16 
9 
9 
19 
17 

17 

28 
1 

2 
13 
31 


31 


Bf  balance 

By  a  remittance  from  P.  Isaachsen. 

do do 

do ...do 


do Brown,  Ried  &Co 

do Won.  of  M.  Roberts  &Co. 

do P.  Isaachsen 

...do J.  A.  Cnnningbam 

By  net  proceeds  of  1 10  hbds.  tobacco,  per  Nymph. 

By  a  remittance  from  8.  M.  Frothiogham 

By  cash  reoelTcd  of  Henry  Higginson's  assignees, 

4thdiv'dof9rf 

By  balance  of  Isaac  G.  Pearson's,  jr.,  acooont.... 
By  this  sum  credited  per  order  of  P.  Isaachsen. .. 
By  two-thirds  of  net  proceeds  in  the  case  of  the 

EoniceRiggs 

By  a  remittance  from  Brown,  Ried  &  Co 

do J.  A.  Cnnningbam 

By  this  sum  credited  to  J.  A.  Cunningham  last 

year,  MoTember  20,  now  retransferred  per  his 

order £600    Of.  Od. 

Interest  to  this  day,  1  year  and 

41  days 16  13«.  8<;.. 


Interest  to  this  day. 


Mar..  15 
Mar..  11 

Mar..  18 
Feb..  27 
Mar..  16 
May  ..  3 

June . 12 
July  ..21 
Oct..  22 


do... 


Dec.  ..5 
Feb.  ..9 


£ 

3i,  273 

483 

3^6 

463 

871 

2,581 

620 

1,562 

4, 0(r8 

1,389 


«.    d. 

0  0 
10    8 

13  4 

1  3 

2  10 

3  11 
19  10 

14  6 
12    0 

15  2 


60  12    2 

73    0    0 

236  13    2 

227  16  8 
437  18  11 
336    1    8 


516  13    8 
^  1,055    9    0 


47,575    8    9 


U>5i)ov,  Dttembgr  31, 1<3U 


(E.E.) 
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WiUiam  Parsons' j  esq.,  interest  acoount  to  Deoemiber  31,  1814. 


aS),373    0    0 
By        871  12  10 


33,144  19  10 
By        386  13    4 


33,531    6    3 
By        483  10    8 


91,014  16  10 
By    2,581    3  11 


36,596    0    9 
By        463    1    3 


37,059    9    0 
To        757    0    9 


36,309    1  10 
To    3,709  18    2 


32,599    3    8 
To         99  JO    0 


39,569  13    8 
By        690  19  10 


*   33,190  13    6 
To        901    7    7 


»,989    5  11 
By     1,562  14    6 


3«55S    0    5 
To       960    0    0 


34,992    oT 
By    4,008  12    0 


38,300  19    5 
To  14    0 


38,999    8    5 
By        123  19    9 


38,423    0    7 
To    1,500    0    0 


36,993    0    7 
By     1,389  15    9 


38,319  15    9 
To    1,400    0    0 


36,919  15    9 
By        S36  13  19 


37,149    8  11 
By        SQ7  16    8 


37,377    5    7 
To        600    0    0 


36,777    5    7 
By        437  18  11 


37,215    4    6 


Froin  Janaary  1  to  Vebraary  S7 isSSdtys, 


From  Febravy  97  to  Mareli  11 ^ lillday»« 


From  March  11  to  March  15 is  4dayi. 


From  Mareh  15  to  March  )6 i«  Iday 


FromMuth  16  to  Mareh  18. .••.....• ia  Sdayi. 


From  March  18  to  Mareh  97 is  Sldayi. 


From  March 97  to  April  4 to  8dayi. 

From  April  4  to  April  90 to  16  days. 

From  April  90  to  May  3 to  13  days. 

Fh>mMay3toJaoo6 toSidayt. 

From  Jona  6  to  Juno  19 to  6dayi. 


From  Jaae  19  to  Jmie  17 to  Sdayi. 


From  Juaa  17  to  July  91 to34dayi. 

From  July  91  to  August 6 to  16  days. 

From  Au(ttst6toAucttBtl7 • to  11  days, 

From  August  17 to  Aofust  94 to  7days. 

From  August  24  to  October  99 to  59  days. 


From  Octobor  98  to  October  95...... ..to  3  days, 

From  October  95  to  October  98 • to  3  days. 

From  October  98  to  November  1 ........to  4  days. 

From  November  1  to  November  11 to  10  days. 

From  November  11  to  Deceoiber 6 to  94  days. 

From  December  5  to  December  31 ....to  96  days, 

365  days. 

Three-fifths  ara 

Toeredit..... 


l,en,83f 

397,  7« 

134,194 

34,015 

13,1« 


990, 4U 


au,«9 

491,410 

1,198,494 
197,9M 
I79,7I9 

1,I6&,9K 
619,816 
491,989 
9n,961 

9,178,457 
114,909 
110,731 
I4B.S0I 
373,770 
689,648 
967,590 


19,894.655 


7,704,7S3 


£1,055  9».  Od. 

7. 694,  793,  or 
£i;0&4  Ic  Di. 
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Holmes*  dqpodtum. 

0 

I,  Bartlett  Holmes,  ot  Boston,  State  of  Massachusetts,  mariner,  do 
testify  and  say,  wlien  the  Ariadne  was  in  Baltimore,  Mr.  Goddard  sent 
me  a  note  at  Medford,  which  note  is  lost  or  destroyed.    I  was  there 
superintending  the  finishing  a  brig,  there  hailding  hy  Mr.  Goddard ; 
this  note  expressing  his  desire  I  should  call  upon  him  the  nexl^day 
following,  in  the  evening,  it  heing  Monday,  I  went.     Mr.  Q^ddard 
said,  the  Ariadne  is  in  Saltimore,  and  I  wish  you  to  take  charge  of 
her  to  go  from  there  to  Alexandria,  thence  to  Cadiz,  return  to  Alex* 
andria,  and  take  the  second  cargo  for  Oadiz.  This  was  the  first  Yoyage 
I  had  for  him  as  master.     I  had  been  before  as  mate  two  years  in 
voyages  from  Boston  to  southern  ports,  and  to  and  back  from  Europe, 
I  asked  him  if  there  would  not  be  risk  of  capture ;  he  said  he  did  not 
think  the  English  would  capture  vessels  bound  to  the  south  of  Europe 
with  provisions  ;  he  felt  satisfied  there  would  be  no  interruption.     I 
aoooraingly  engaged  to  go ;  proceeded  immediately  to  Baltmiore  the 
next  day  ;  arrived  at  Baltimore  with  the  mail,  and  reported  myself  to 
Amos  A.  Williams ;  carried  a  letter  from  Mr.  Goddard  to  him. 
saying,  I  was  employed  to  take  charge  of  the  Ariadne  ;  took  command 
there.    8he  was  dismantled ;  with  about  seventy  tons  of  ballast,  put 
her  in  order  for  the  reception  of  a  cargo  ;  took  on  board  one  thousand 
barrels  and  about  ten  or  twenty  half-barrels  ;  in  about  fourteen  days 
proceeded  thence  to  Alexandria ;   her  destination,   for   Cadiz,   was 
Known  to  Williams,  and  was  publicly  known  ;  I  receiving  letters  in 
Baltimore  for  Cadiz,  there  was  no  secret  about  her  destination,  I  told 
every  one ;  some  English  captains  said  they  did  not  think  English 
cruisers  would  capture  American  vessels  bound  to  Cadiz ;  and  the 
British  were  friendly  to  the  Portuguese  and  Spanish,  andknew  that  they 
were  in  want  of  breadstuffii ;  they  said  they  knew  there  was  a  scarcity 
in  Spain  at  that  time.     Proceeded  to  Alexandria,  and  spoke  a  priva- 
teer in  the  bay,  who  asked  where  I  was  bound  to.     I  told  them  Alex- 
andria.    They  said  I  appeared  to  be  partly  loaded ;  I  told  them  I  was ; 
they  asked  if  I  was  going  to  sea  from  Alexandria ;  I  told  them  I  was, 
and  bound  from  thence  to  Cadiz,  if  I  could  obtain  a  clearance  from 
the  custom-house.     There  was  a  large  ship  in  company,  bound  to- 
Lisbon,  loaded  with  flour  and  corn  ;  the  privateer  did  not  speak  her. 
I  arrived  about  the  15th  of  September,  1812  ;  there  loaded,  took  on 
board  four  thousand  and  eight  barrels  and  half  barrels,  obtained  a  clear- 
ance from  the  custom-house,  and  proceeded  to  sea.     I  had  been  out 
about  nine  days  when  I  was  chased  by  a  brig,  appearing  to  be  a  vessel- 
of-war ;  at  the  expiration  of  three  hours  she  came  up  and  fired  two 
guns ;  the  first  she  hoisted  English  colors,  and  fired  the  second  under 
the  same.     Could  not  get  away  from  them ;  I  took  in  sail  and  rounded 
to.    She  hailed,  and  asked  where  I  was  from  and  where  bound  ;  I  an- 
swered, from  Alexandria,  and  bound  to  Cadiz ;  I  shall  send  an  officer 
and  crew  to  take  possession  as  a  prize ;  sent  a  boat  and  crew  on  board ; 
the  commanding  officer  of  the  boat  said,  you  are  a  prize  to  his 

Britannic  Majesty's  brig  Arab.    I  asked  bim  to  walk  into  the  cabin; 

he  demanded  my  papers,  and  I  gave  them  all  that  I  had,  and  my  instruc- 

Bep.  C-  C.  166—6 
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tioDS.  They  took  me  on  board  the  brig,  when  I  disoovered  that  this 
brig  was  an  American,  and  had  ordered  the  ship  into  a  port  to  the 
southward  of  New  York.  This  was  the  15th  of  October,  1812  ;  Teasels 
parted  company,  the  ship  steering  to  the  northwest  and  the  brig  to 
the  southeast. 

BARTLETT  HOLMES. 

Statb  op  Massachubbixs,  ) 
•      Boston,  J  •*• 

On  this  twenty-third  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixteen,  personally  appeareth  the  aboTe 
named  deponent  before  me,  the  subscriber,  one  of  the  judges  of  the 
circuit  court  of  common  pleas  for  the  middle  circuit;  and  being  by  me 
carefully  examined  and  cautioned,  and  sworn,  in  due  form  of  law,  to 
testify  the  whole  truth,  and  nothing  but  the  truth,  relating  to  a  cer- 
tain admiralty  cause,  wherein  Lieutenant  Sinclair,  the  officers  and 
crew  of  the  United  States  ship-of-war  Argus,  are  libellants  of  the 
ship  Ariadne  and  cargo,  and  Nathaniel  Goddard  et  cd,  are  claimants, 
now  depending  before  the  Supreme  Court  of  the  United  States,  to  be 
holden  at  the  city  of  Washington,  in  the  Disirict  of  Columbia,  on 
the  first  Monday  of  February  next ;  he  maketh  oath  to  the  deposition 
above  written,  and  subscribes  the  same,  in  my  presence,  the  said  depo- 
sition being  first  reduced  to  writing  by  him  in  my  presence,  taken  de 
bene  esatj  at  the  request  of  the  claimants,  to  be  used  in  the  cause 
aforesaid.  The  adverse  party  was  not  notified  to  be,  and  was  notpresent, 
they  living  and  being  more  than  one  hundred  miles  from  this  place  of 
caption,  and  no  attorney  for  them  or  either  of  them  being  within  that 
distance,  in  the  knowledge  of  the  subscriber  ;  and  the  said  deponent 
living  more  than  one  hundred  miles  from  the  said  place  of  trial,  is 
the  cause  of  taking  this  deposition  before  me,  I  not  being  of  counsel 
or  attorney  to  either  of  the  parties,  or  interested  in  the  event  of  said 
cause. 

WILLIAM  WETMORE. 

Judges'  fees,  &c  ,  |3. 


Holmea'  affidavit  respecting  letters  and  instructions  from  Mr.  Goddard. 

If  Bartlett  Holmes^  of  Boston,  in  the  district  of  Massachusetts, 
mariner,  of  lawful  age  to  give  evidence^  do  depose  and  say  that  the 
papers  aonexed  to  this  deposition  are  the  original  letters  and  instruc- 
tions received  by  me  from  Nathaniel  Goddard,  of  the  said  Boston, 
merchant,  on  or  about  the  time  of  the  date  of  them,  respectively,  and 
at  the  places  to  which  the  same  were  addressed  to  me ;  and  further 
this  deponent  saith  not. 

BARTLETT  HOLMES, 

Statb  of  MASSAonusEnBi  )  ^^ 
Boston,  ]  ''• 

On  this  twenty-third  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixteen,  personally  appeareth  the  above 
named  deponent  before  me,  the  subscrioeri  one  of  tne  judges  <tf  the 
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ciicait  court  of  common  pleas  for  the  middle  circuit ;  and  being  by  me 
carefoUy.  examined  and  cautioned,  and  sworn,  in  due  form  of  law,  to 
testify  the  whole  truth,  and  nothing  but  the  truth, -relating  to  a  cer« 
tain  admiralty  cause,  wherein  Lieutenant  Sinclair,  the  officers  and 
crew  of  the  United  States  ship-of-war  Argus,  are  libellants  of  the  ship 
Ariadne  and  careo,  and  Nathaniel  GK)ddard  et,  al.  are  claimants,  now 
pending  before  the  Supreme  Court  of  the  United  States^  to  be  holden 
at  the  city  of  Washington,  in  the  District  of  Columbia,  on  the  first 
Monday  of  February  next ;  he  maketh  oath  to  the  deposition  aboTe 
written,  and  subscribes  the  same,  in  my  presence,  the  said  deposition 
being  first  reduced  to  writing  by  me  in  his  presence,  taken  de  bene 
ene,  at  the  request  of  the  said  claimants,  to  be  used  in  the  cause  afore- 
said. The  adverse  party  was  not  notified  to  be,  and  was  not  present, 
they  living  and  being  more  than  one  hundred  miles  from  this  place  of 
caption,  and  no  attorney  for  them  or  either  of  them  being  within  that 
distance,  in  the  knowledge  of  the  subscriber  ;  and  the  said  deponent 
living  more  than  one  hundred  miles  from  the  said  place  of  trial,  is  the 
cause  of  taking  this  deposition  before  me,  I  not  being  of  counsel  or 
attorney  to  either  of  the  parties,  or  interested  in  the  event  of  said 
cause 

WM.  WETMOBE. 
Judge's  fees,  &c.,  |3. 


Ik  th£  House  of  Bepbbsektattvbs,  February  29,  1840. 

Mr.  BuasBLL,  from  the  Committee  of  Claims,  reported  the  following 

bill: 

A  BILL  for  the  relief  of  Nathaniel  Gk>ddaTd  and  otfaerB. 

Be  U  enacted  by  the  SencUe  a/nd  House  of  Bepreaentatives  of  the  United 
SUUea  of  America  in  Congress  assembledf  That  there  be  repaid  to  Na* 
thaniel  Qoddard,  William  Parsons,  Thomas  C.  Amory  and  Company, 
Samuel  G.  Perkins  and  Company,  James  and  Thomas  H.  Perkins, 
Thomas  Parsons,  and  Samuel  May,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  the  amount  of  the  proceeds  of  the  ship 
Ariadne  and  cargo,  which  has  been  paid  to  the  Treasurer  of  the 
United  States. 


Bemission  of  penalties. 

See  act  for  the  relief  of  the  ship  called  Goodfriends,  the  Amazon, 
and  the  United  States,  and  cargoes,  arrived  in  Delaware  from  Amelia 
itland ;  cargoes  shipped  on  board  in  Great  Britain  and  Ireland  re- 
mitted by  Secretary  of  Treasury,  by  virtue  of  the  act  of  January 
2, 1813.— (Laws  U.  S.,  vol.  4,  p.  581.) 

See  act  for  the  relief  of  Chas.  Cramer,  Geo,  Kaler  and  tohers^ 

owners  of  the  schooner  Joseph  &  Mary,  refunded  to  them  the  amount 

paid  into  the  treasury  in  consequence  of  the  forfeiture  and  condemna- 

ti<m  of  said  vessel  in  the  district  court  of  the  district  of  Massachusetts^ 

a  1821.— (Laws  U.  S.,  vol.  9,  p.  186,  June  30,  1834.) 
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I,  Bartleit  Holmes,  master  of  the  ship  Ariadne,  of  Boston,  do  swear  ^ 
aooording  to  the  best  of  my  knowledge  and  belief^  that  the  above  list 
ooDtains  the  names  of  the  crew  of  the  said  ship,  together  with  the 

E laces  of  their  birth  and  residenoe,  as  far  as  I  can  ascertain  them ;  so 
elp  me  Gk)d. 

Sworn  before  me,  this  26th  day  of  September,  1812. 

a  H.  SIMMS, 
Deputy  OcUector. 


CxTSiOM-HousB  Ofucb,  Alexandria, 

I,  C.  H.  Simms,  deputy  collector  of  the  customs  for  the  district  of 
Alexandria,  do  hereby  certify  that  the  above  is  a  true  copy  of  the 
ori^nal  list  of  the  crew  of  the  ship  Ariadne,  B.  Holmes  master,  de* 
posited  in  this  office ;  and  I  do  further  certify  that  the  above  named 
Jack,  Hillar,  Bartine,  Taylor,  Bidley,  Snow,  Cannon,  Walkins, 
Bnasel,  Williams,  Arundell,  Groverman,  Nye,  thirteen  of  the  company 
of  the  above  mentioned  vessel,  whereof  the  said  B.  Holmes  is  at  present 
toaster,  produced  to  me  proof  in  the  manner  directed  in  the  act  entitled 
^' Ad  act  for  the  relief  and  protection  of  American  seamen,  and  pur- 
suant to  the  said  act,  and  the  act  supplementary  to  the  act  concerning 
ooDSols  and  vice  consuls,  and  for  the  further  protection  of  American 
namen."  I  do  hereby  certify  that  the  said  Jack,  Hillar,  Bartine, 
Taylor,  Bidley,  Snow,  Gannon,  Walkins,  Bussel,  Williams,  Arundell| 
6ro?erman,  and  Nye,  are  citizens  of  the  United  States  of  America. 

Aa  witness  my  hand  and  seal  of  office,  this  twenty-sixth  day  of 
[k  a.]  September,  one  thousand  eight  hundred  and  twelve. 

0.  H.  SIMMS,  D.  0. 


Baltmorb,  September  10,  1812. — ^Beceived  of  Amos  A.  Williams, 
on  board  of  the  ship  Ariadne,  whereof  I  am  master,  one  thousand 
whole  barrels  of  surperfine  flour,  and  twenty  half  barrels  of  superfine 
floor,  all  in  good  order,  on  account  of  Mr.  Nathaniel  Goddard^  of 
Boston,  and  to  whose  order  I  promise  to  deliver  the  said  flour,  the 
danger  of  the  seas  excepted. 

BABTLETT  HOLMES. 


OOUBT  OF  GLADflSL 


To  Wmiam  H.  Hemmickj  No.  12  Law  Buildings.    Residence  in  West 

Mulberry  street : 

You  are  hereby  commanded  to  appear  before  Bolivar  D.  Daniels,  a 
^commissioner  appointed  by  this  Court  to  take  depositions  at  Baltimorei 
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Maryland,  on  the  IStb  day  of  February,  A.  D.  1856,  at  11  o'clock  in 
the  forenoon,  then  and  there  to  testify  in  the  case  of  Francis  A.  Gib 
bons  and  Francis  X.  Kelly  against  the  United  States,  now  pending  in 
this  Court. 
Fail  not  of  appearance,  at  your  peril. 

By  order  of  the  Court. 
In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  affixed  the 
r       -,  seal  of  said  Court,  at  Washington,  this  9th  day  of  February, 
L^  ^-J  A.  D.  1856. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


mmerU  and  regulation  of  aeanu 
aervioe^  passed  July  20,  1790. 


Be  it  enacted  hy  the  Senate  and  House  of  Bepreaentaiives  of  the  United 
States  of  America  in  Congress  assenMed,  That  from  and  after  the  Ist 
day  of  December  next  every  master  or  commander  of  any  ship  or 
vessel  bound  from  a  port  of  the  United  States  to  any  foreign  port,  or 
of  any  ship  or  vessel  of  the  burden  of  fifty  tons  or  upwards  bound 
from  a  port  in  one  State  to  a  port  in  any  other  than  an  adjoining 
State,  shall,  before  he  proceed  on  such  voyage,  make  an  agreement  in 
writing,  or  in  print,  with  every  seaman  or  mariner  on  board  such 
ship  or  vessel  (except  such  as  shall  be  apprentice  or  servant  to  himself 
or  owners)  declaring  the  voyage  or  voyages,  term  or  terms  of  time, 
for  which  such  seaman  or  mariner  shall  be  shipped.  And  if  any 
master  or  commander  of  such  ship  or  vessel  shall  carry  out  any  sea- 
man or  mariner  (except  apprentices  or  servants,  as  aforesaid)  without 
such  contract  or  agreement  being  first  made  and  signed  by  the  seamen 
and  mariners,  such  master  or  commander  shall  pay  to  every  such 
seaman  or  mariner  the  highest  price  or  wages  which  shall  have  been 
given  at  the  port  or  place  where  such  seaman  or  mariner  shall  have 
Seen  shipped  for  a  similar  voyage  within  three  months  next  below 
the  time  of  such  shipping,  provided  such  seaman  or  mariner  shall 
perform  such  voyage ;  or  if  not,  then  for  such  time  as  he  shall  con- 
tinue to  do  duty  on  board  such  ship  or  vessel ;  and  shall,  moreover, 
forfeit  twenty  dollars  for  every  such  seaman  or  mariner — one*half  to 
the  use  of  the  person  prosecuting  for  the  same,  the  other  half  to  the  use 
of  the  United  States.  And  such  seaman  or  mariner,  not  having  sign^ 
such  contract,  shall  not  be  bound  by  the  regulations,  nor  subject  to  the 
penalties  and  forfeitures  contained  in  this  act. 

And  be  it  enacted^  That  at  the  foot  of  every  such  contract  there 
shall  be  a  memorandum,  in  writing,  of  the  day  and  the  hour  on  which 
such  seaman  or  mariner  who  shall  so  ship  and  subscribe  shall  render 
themselves  on  board  to  begin  the  voyage  agreed  upon.  And  if  any 
such  seaman  or  mariner  shall  neglect  to  render  himself  on  board  the 
ship  or  vessel  for  which  he  has  shipped  at  the  time  mentioned  in  such 
memorandum,  and  if  the  master,  commander,  or  other  offioer  of  the 
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ship  or  veBsel  shall,  on  the  day  on  which  such  neglect  happened,  make 
an  entry  in  the  log*l>ook  of  such  ship  or  vessel  of  the  name  of  such 
seaman  or  mariner,  and  shall  in  like  manner  note  the  time  that  he  so 
neglected  to  render  himself,  (after  the  time  appointed,)  every  such 
seaman  or  mariner  shall  forfeit  for  every  hour  which  he  shall  so 
neglect  to  render  himself  one  day's  pay,  according  to  the  rate  of  wages 
agreed  upon,  to  he  deducted  out  of  his  wages.  And  if  any  such  sea- 
man or  mariner  shall  wholly  neglect  to  render  himself  on  board  such 
ahip  or  vessel^  or  having  rendered  himself  on  board  shall  afterwards 
desert  or  escape,  so  that  the  ship  or  vessel  proceed  to  sea  without  him^ 
every  such  seaman  or  mariner  shall  forfeit  and  pay  to  the  master, 
owner,  or  consignee  of  the  said  ship  or  vessel  a  sum  equal  to  that 
which  shall  have  been  paid  to  him  by  advance,  at  the  time  of  signing 
the  contract,  over  and  besides  the  sum  so  advanced ;  both  which  sums 
shall  be  recoverable  in  any  court  or  before  any  justice  or  justices  of 
any  State,  city,  town,  or  county  within  the  United  States,  which  by 
the  laws  thereof  have  cognizance  of  debts  of  equal  value,  against  such 
seaman  or  mariner,  or  his  surety  or  sureties,  in  case  he  shall  have 
given  surety  to  proceed  on  the  voyage. 

And  be  U  enactedy  That  if  the  mate,  or  first  officer  under  the  mas- 
ter, and  a  majority  of  the  crew  of  any  ship  or  vessel  bound  on  a  voy- 
age to  any  foreign  port  shall,  after  the  voyage  is  bezun,  (and  before 
the  ship  or  vessel  shall  have  left  the  land,)  discover  tnat  the  said  ship 
or  vessel  is  too  leaky,  or  is  otherwise  unfit  in  her  crew,  body,  tackle, 
apparel,  furniture,  provisions,  or  stores,  to  proceed  on  the  intended 
▼oyage,  and  shall  require  such  unfitness  to  be  inquired  into,  the 
master  or  commander  shall,  upon  the  request  of  the  said  mate,  (or  other 
officer,  and  such  majority,)  forthwith  proceed  to,  or  stop  at,  the  nearest 
or  most  convenient  port  or  place  where  such  inquiry  can  be  made,  and 
shall  there  apply  to  the  judge  of  the  district  court,  if  he  shall  there 
reside,  or,  if  not,  to  some  justice  of  the  peace  of  the  city,  town,  or 
place,  taking  with  him  two  or  more  of  the  said  crew  who  shall  have 
made  such  request ;  and  thereupon  such  judge  or  justice  is  hereby 
anthorized  and  required  to  issue  his  precept,  directed  to  three  persons 
in  the  neighborhood,  the  most  skilful  in  maritime  affairs  that  can  be 
procared,  requiring  them  to  repair  on  board  such  ship  or  vepsel,  and 
to  examine  the  same  in  respect  to  the  defects  and  insufficiencies  com- 
plained of,  and  to  make  report  to  him,  the  said  judge  or  justice,  in 
writing,  under  their  hands,  or  the  hands  of  two  of  them,  whether  in 
any  or  in  what  respect  the  said  ship  or  vessel  is  unfit  to  proceed  on 
the  intended  voyage,  and  what  addition  of  men,  provisions,  or  stores, 
or  what  repairs  or  alterations  in  the  body,  tackle,  or  apparel,  will  be 
necessary ;  and  upon  such  report  the  said  judge  or  justice  shall  adjudge 
and  determine,  and  shall  endorse  on  the  said  report  his  judgment, 
whether  the  said  ship  or  vessel  is  fit  to  proceed  on  the  intended  voyage ; 
if  not,  whether  such  repairs  can  be  made,  or  deficiencies  supplied,  where 
the  ship  or  vessel  then  lies ;  or  whether  it  be  necessary  for  the  said 
ship  or  vessel  to  return  to  the  port  from  whence  she  first  sailed  to  be 
there  refitted.  And  the  master  and  crew  shall,  in  all  things,  conform 
to  the  said  judgment.  And  the  master  or  commander  shall,  in  the 
first  instance,  pay  all  the  costs  of  such  view,  report  and  judgment,  to 
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the  taxed  and  allowed,  on  a  fair  copy  thereof,  certified  hj  the  said 
judge  or  justice.  But  if  the  complaint  of  the  said  crew  shall  appear, 
upon  the  said  report  and  judgment,  to  have  been  without  foundation, 
then  the  said  master,  or  the  owner  or  consignee  of  such  ship  or  vessel, 
shall  deduct  the  amount  thereof,  and  reasonable  damHges,  for  the  de- 
tention, (to  be  ascertained  by  the  said  judge  or  justice,)  out  of  the 
wages  growing  due  to  the  complaining  seamen  or  mariners.  And  if, 
after  such  judgment,  such  ship  or  vessel  is  fit  to  proceed  on  her  in- 
tended voyage,  or  after  procuring  such  men,  provisions,  stores,  repairs, 
or  alterations,  as  may  be  directed,  the  said  seamen  or  mariners,  or 
either  of  them,  shall  refuse  to  proceed  on  the  voyage,  it  shall  and  may 
be  lawful  for  any  justice  of  the  peace  to  commit,  by  warrant  from  un- 
der his  hand  and  seal,  every  such  seaman  or  mariner  (who  shall  so  refuse) 
to  the  common  jail  of  the  county,  there  to  remain,  without  bail  or 
mainprize,  until  he  shall  have  paid  double  the  sum  advanced  to  him 
at  the  time  of  subscribing  the  contract  for  the  voyage,  together  with 
such  reasonable  costs  as  shall  be  allowed  by  the  said  justice,  and  in- 
serted in  the  said  warrant ;  and  the  surety  or  sureties  of  such  seaman  or 
mariner,  (iiv-case  he  or  they  shall  have  given  any,)  shall  remain  liable 
for  such  payment ;  nor  shall  any  such  seaman  or  mariner  be  dis- 
charged upon  any  writ  of  habeas  carptia,  or  otherwise,  until  such  sum 
be  paid  by  him  or  them,  or  his  or  their  surety  or  sureties,  for  want  of 
any  form  of  commitment,  or  other  previous  proceedings :  Provided^ 
That  sufficient  matter  shall  be  made  to  appear,  upon  the  return  of 
such  habeas  corpas^  and  an  examination  then  to  be  had,  to  detain  him 
for  the  causes  hereinbefore  assigned. 

And  he  it  enacted ^  That  if  any  person  shall  harbor  or  secrete  any 
seaman  or  mariner  belonging  to  any  ship  or  vessel,  knowing  him  to 
belong  thereto,  every  such  person,  on  conviction  thereof  before  any 
court  in  the  city,  town  or  county  where  he,  she,  or  they  may  reside, 
shall  forfeit  and  pay  ten  dollars  for  every  day  which  he,  she,  or  they 
shall  continue  so  to  harbor  or  secrete  such  seaman  or  mariner — one- 
half  to  the  use  of  the  person  prosecuting  for.  the  same,  the  other  half 
to  the  use  of  the  United  8tates.  And  no  sum  exceeding  one  dollar 
shall  be  recoverable  from  any  seaman  or  mariner  by  any  one  person 
for  any  debt  contracted  during  the  time  such  seaman  or  mariner  shall 
actually  belong  to  any  ship  or  vessel,  until  the  voyage  for  which  such 
seaman  or  mariner  eugaged  shall  be  ended. 

Arid  he  it  enacted,  That  if  any  seaman  or  mariner,  who  shall  have 
subscribed  such  contract  as  is  hereinbefore  described,  shall  absent  him- 
self from  on  board  the  ship  or  vessel  in  which  he  shall  so  have  ship- 
ped, without  leave  of  the  master  or  officer  commanding  on  board,  and 
the  mate  or  other  officer  having  charge  of  the  log-book  shall  make 
an  entry  therein  of  the  name  of  such  seaman  or  mariner  on  the  day 
on  which  he  shall  so  absent  himself ;  and  if  such  seaman  or  mariner 
shall  return  to  his  duty  within  forty-eight  hours,  such  seaman  or 
mariner  shall  forfeit  three  days'  pay  for  every  day  which  he  shall  so 
absent  himself,  to  be  deducted  out  of  his  wages.  But  if  any  seaman 
or  mariner  shall  absent  himself  for  more  than  forty-eight  hours  at 
one  time,  he  shall  forfeit  all  the  wages  due  to  him,  and  all  his  goods 
and  chattels  which  were  on  board  the  said  ship  or  vessel,  or  in  any 
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store  where  they  may  have  been  lodged  at  the  time  of  his  desertion, 
to  the  use  of  the  owners  of  the  ship  or  yessel,  and  moreover  shall  he 
liable  to  pay  to  him  or  them  all  damages  which  he  or  they  may  sus* 
tain,  by  being  obliged  to  hire  other  seamen  or  mariners  in  his  or  their 
place ;  and  such  damages  shall  be  recovered,  with  costs,  in  any  court, 
or  before  any  justice  or  justices,  having  jurisdiction  of  the  recovery  of 
debts,  to  the  value  of  ten  dollars,  or  upwards. 

And  be  U  madedy  That  every  seaman  or  mariner  shall  be  entitled 
to  demand  and  receive  from  the  master  or  commander  of  the  ship  or 
ressel  to  which  they  belong,  one-third  part  of  the  wages  which  shall 
be  doe  to  him,  at  every  port  where  such  ship  or  vessel  shall  unlade 
and  deliver  her  cargo,  before  the  voyage  be  ended,  unless  the  contrary 
be  expressly  stipulated  in  the  contract ;  and  as  soon  as  the  voyage  is 
ended,  and  the  cargo  or  ballast  be  ftiUy  discharged  at  the  last  port  of 
delivery,  every  seaman  or  mariner  shall  be  entitled  to  the  wages,  which 
shall  be  then  due,  according  to  his  contract.  And  if  such  wages  shall 
not  be  paid  within  ten  days  after  such  discharge,  or  if  any  dispute  shall 
arise  between  the  master  and  seamen  or  mariners,  touching  the  said 
wages,  it  shall  be  lawful  for  the  judpe  of  the  district  where  the  said  ship 
or  vessel  shall  be,  or  in  case  his  residence  be  more  than  three  miles  from 
the  place,  or  of  his  absence  from  the  place  of  his  residence,  then  for  any 
judge  or  justice  of  the  peace,  to  summon  the  master  of  such  ship  or  vessel, 
to  appear  before  him,  to  show  cause  why  process  should  not  issue  against 
such  ship  or  vessel,  her  tackle,  furniture  and  apparel,  according  to  the 
coarse  of  admiralty  courts,  to  answer  for  the  said  wages  ;  and  if  the 
master  shall  neglect  to  appear,  or,  appearing,  shall  not  show  that  the 
wages  are  paid,  or  otherwise  satisfied  or  forfeited  ;  and  if  the  matter 
in  dispute  shall  not  be  forthwith  settled,  in  such  case,  the  judge  or 
justice  shall  certify  to  the  clerk  of  the  court  of  the  district  that  there 
u  sufficient  cause  of  complaint  whereon  to  found  admiralty  process ; 
and  thereupon  the  clerk  of  such  court  shall  issue  process  against  the 
said  ship  or  vessel ;  and  the  suit  shall  be  proceeded  on  in  the  said 
oonrt,  and  final  judgment  be  given,  according  to  the  course  of  ad- 
miralty courts  in  such  cases  used.  And  in  such  suit,  all  the  seamen 
and  mariners  (having  cause  of  complaint  of  the  like  kind  against  the 
odd  ship  or  vessel)  shall  be  joined  as  complainants.  And  it  shall  be 
incumbent  00  the  master  or  commander  to  produce  the  contract  and 
log-book,  if  required,  to  ascertain  any  matters  in  dispute  ;  otherwise, 
the  complainants  shall  be  permitted  to  state  the  contents  thereof ;  and 
the  proof  of  the  contrary  shall  lie  on  the  master  or  commander.  But 
nothing  herein  contained  shall  prevent  any  seaman  or  mariner  from 
having,  or  maintaining,  an  action  at  common  law,  for  the  recovery  of 
his  wages,  or  from  immediate  process  out  of  any  court  having  ad- 
miralty jurisdiction,  wherever  any  ship  or  vessel  may  be  found,  in  case 
ihe  shall  have  left  the  port  of  delivery,  where  her  voyage  ended,  before 

Cyment  of  the  wages,  or  in  case  she  shall  be  about  to  proceed  to  sea, 
fore  the  end  of  the  ten  days  next  after  the  delivery  of  her  cargo  or 
ballast. 

And  be  U  enaded.  That  if  any  seaman  or  mariner,  who  shall  have 
signed  a  contract  to  perform  a  voyage,  shall  at  any  port  or  place  desert, 
or  shall  absent  himself  from  such  ship  or  vessel  without  leave  of  the 
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master  or  officer  oommanding  ia  the  absence  of  the  master,  it  shall  be 
lawfal  for  any  justice  of  the  peace  within  the  United  States,  (upon  the 
complaint  of  the  master,)  to  issue  his  warrant  to  apprehend  such  de- 
serter and  bring  him  before  such  justice ;  and  if  it  shall  then  appear 
by  due  proof  that  he  has  signed  a  contract  within  the  intent  and 
meaning  of  this  act,  and  that  the  voyage  agreed  for  is  not  finished, 
altered,  or  the  contract  otherwise  dissolved,  and  that  such  seaman  or 
mariner  has  deserted  the  ship  or  vessel,  or  absented  himself  without 
leave,  the  said  justice  shall  commit  him  to  the  house  of  correction,  or 
common  jail  of  the  city,  town  or  place,  there  to  remain  until  the  sai  1 
ship  or  vessel  shall  be  ready  to  proceed  on  her  voyage,  or  till  the  master 
shall  require  his  discharge,  and  then  be  delivered  to  the  said  master, 
he  paying  all  the  costs  of  such  commitment,  au'l  deducting  the  same 
out  of  the  wages  due  to  such  seaman  or  mariner. 

And  be  it  enacted,  That  every  ship  or  vessel  belonging  to  a  citisen  or 
citizens  of  the  United  fc^tates,  of  the  burden  of  one  hundred  and  fifty 
tons  or  upwards,  navigated  by  ten  or  more  persons  in  the  whole,  and 
bound  on  a  voyage  without  the  limits  of  the  United  States,  shall  be 
provided  with  a  chest  of  medicines,  put  up  by  some  apothecary  of  known 
reputation,  and  accompanied  by  directions  for  administering  the  same. 
And  the  said  medicines  shall  be  examined  by  the  same  or  some  other 
apothecary  once  at  least  in  every  year,  and  supplied  with  fresh  med- 
icines, in  the  place  of  such  as  shall  have  been  used  or  spoiled  ;  and  in 
default  of  having  such  medicine  chest  so  provided  and  kept  fit  for  use, 
the  master  or  commander  of  such  ship  or  vessel  shall  provide  and  pay 
for  all  such  advice,  medicine,  or  attendance  of  physicians,  as  any  of 
the  crew  shall  stand  in  need  of,  in  case  of '^sickness,  at  every  port  or 
place  where  the  ship  or  vessel  may  touch  or  trade  at  during  the  voyage, 
without  any  deduction  from  the  wages  of  such  sick  seaman  or  mariner. 

And  be  it  enactedj  That  every  ship  or  vessel,  belonging  as  aforesaid, 
bound  on  a  voyage  across  the  Atlantic  ocean,  shall,  at  the  time  of 
leaving  the  last  port  from  whence  she  sails,  have  on  board,  well  se- 
cured under  deck,  at  least  sixty  gallons  of  water,  one  hundred  pounds 
of  salted  flesh  meat,  and  one  hundred  pounds  of  wholesome  ship  bread, 
for  every  person  on  board  such  ship  or  vessel,  over  and  beside  such 
other  provisions,  stores  and  live  stock,  as  shall  by  the  master  or  pas* 
sengers  be  put  on  board,  and  in  like  proportion  for  shorter  or  longer 
voyages.  And  in  case  the  crew  of  any  ship  or  vessel,  which  shall  not 
have  been  so  provided,  shall  be  put  upon  short  allowance  in  water, 
fleshy  or  bread,  during  the  voyage,  the  master  or  owner  of  such  ship 
or  vessel  shall  pay  to  each  of  the  crew  one  day's  wa^es  beyond  the 
wages  agreed  on  for  every  day  they  shall  be  so  put  on  short  allowance ; 
to  be  recovered  in  the  same  manner  as  their  stipulated  wages. 


AN  ACT  gupplementary  to  the  <*Aet  ooncemia^  consols  and  rioe  consols,  and  fbr  tbe  far- 
ther protection  of  American  seamen,"  passed  February  38, 1803. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentativea  <^  the 
United  States  of  America  in  Congress  assemhled.  That  before  a  clear- 
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anoe  be  granjted  to  any  vessel  bound  on  a  foreign  voyage,  the  master 
thereof  shall' deliver  to  the  collector  of  the  customs  a  list,  containing 
the  names,  places  of  birth  and  residence,  and  a  description,  of  the 
persons  who  compose  his  ship's  company,  to  which  list  the  oath  or 
affirmation  of  the  captain  shall  be  annexed,  that  the  said  list  contains 
the  names  of  his  crew,  together  with  the  places  of  their  birth  and 
residence  hs  far  as  he  can  ascertain  them,  and  the  said  collector  shall 
deliver  him  a  certified  copy  thereof,  for  which  the  collector  shall  be 
entitled  to  receive  the  sum  of  twenty-five  cents ;  and  the  said  master 
shall,  moreover,  enter  into  bond,  with  sufficient  security,  in  the  sum 
of  four  hundred  dollars,  that  he  shall  exhibit  the  aforesaid  certified 
copy  of  the  list  to  the  first  boarding  officer,  at  the  first  port  in  the 
United  States  at  which  he  shall  arrive  on  his  return  thereto,  and 
then  and  there  also  produce  the  persons  named  therein  to  the  said 
boarding  officer,  whose  duty  it  shall  be  to  examine  the  men  with 
such  list,  and  to  report  the  same  to  the  collector  ;  and  it  shall  be  the 
duty  of  the  collector,  at  the  paid  port  of  arrival,  ([where  the  same  is 
different  from  the  port  from  which  the  vessel  originally  sailed,)  to 
transmit  a  copy  of  the  list  so  reported  to  him  to  the  collector  of  the 
port  from  which  said  vessel  originally  sailed :  Provided,  That  the 
said  bond  shall  not  be  forfeited  on  account  of  the  said  master  not 
producing  to  the  first  boarding  officer,  as  aforesaid,  any  of  the 
persons  contained  in  the  said  list  who  may  be  discharged  in  a  foreign 
country  with  the  consent  of  the  consul,  vice  consul,  commercial 
agent,  or  vice  commercial  agent,  there  residing,  signified  in  writing, 
under  his  hand  and  official  seal,  to  be  produced  to  the  collector  with 
the  other  persons  composing  the  crew,  as  aforesaid,  or  on  account  of 
any  snch  person's  dying,  or  absconding,  or  being  forcibly  impressed 
into  other  service,  of  which  satisfactory  proof  shall  be  then  also 
cxibited  to  the  collector. 

Sec.  II«  And  be  it  enacted,  That  it  shall  be  the  duty  of  every 
master  or  commander  of  a  ship  or  vessel  belonging  to  citizens  of  the 
United  States,  who  shall  sail  from  any  port  of  the  United  States  after 
the  first  day  of  May  next,  on  his  arrival  at  a  foreign  port,  to  deposit 
his  register,  sea-letter,  and  Mediterranean  passport,  with  the  consul, 
^oe  consul,  commercial  agent,  or  vice  commercial  agent,  (if  any  there 
he  at  such  port ;)  that  in  case  of  refusal  or  neglect  of  the  said  master 
or  commander  to  deposit  the  said  papers,  as  aforesaid,  he  shall  forfeit 
and  pay  five  hundred  dollars,  to  be  recovered  by  the  said  consul,  vice 
consul,  commercial  agent,  or  vice  commercial  agent,  in  his  own  name, 
for  the  benefit  of  the  United  States,  in  any  court  of  competent  juris- 
dictioQ ;  and  it  shall  be  the  duty  of  such  consul,  vice  consul,  commer- 
cial  agent,  or  vice  commercial  agent,  on  such  master  or  commander 
producing  to  him  a  clearance  from  the  proper  officer  of  the  port  where 
nis  ship  or  vessel  may  be,  to  deliver  to  the  said  master  or  commander 
dlof  his  said  papers :  Provided,  such  master  or  commander  shall  have 
complied  with  the  provisions  contained  in  this  act^  and  those  of  the  act 
to  which  this  is  a  supplement. 

8k.  III.  And  he  U  further  enacted,  That  whenever  a  ship  or  vessel 
belonging  to  a  citizen  of  the  United  States  shall  be  sold  in  a  foreign 
country  and  her  company  discharged,  or  when  a  seaman  or  marineri 
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a  citizen  of  the  United  States,  shall^  with  his  own  consent,  be  dis- 
charged in  a  foreign  country,  it  shall  be  the  duty  of  the  master  or 
commander  to  produce  to  the  consul,  vice  consul,  oonunercial  i^ent, 
or  vice  commercial  agent  the  list  of  his  ship's  company,  certified  as 
aforesaid ;  and  to  pay  to  such  consul,  vice  consul,  commercial  agent, 
or  vice  commercial  agent,  for  every  seaman  or  mariner  fl|o  discharged, 
being  designated  on  such  list  as  a  citizen  of  the  UnitedlStates,  three 
months'  pay  over  and  above  the  wages  which  may  then  be  due  to  such 
mariner  or  seaman — ^two-thirds  thereof  to  be  paid  by  such  consul  or 
commercial  agent  to  each  seaman  or  mariner  so  discharged  upon  his 
engagement  on  board  of  any  vessel  to  return  to  the  United  States, 
and  the  other  remaining  third  to  be  retained  for  the  purpose  of  create 
ing  a  fund  for  the  payment  of  the  passages  of  seamen  or  mariners, 
citizens  of  the  United  States,  who  may  be  desirous  of  returning  to  the 
United  States,  and  for  the  maintenance  of  American  seamen  who  may 
be  destitute  and  may  be  in  such  foreign  port ;  and  the  several  sums 
retained  for  such  iund  shall  be  accounted  for  with  the  treasurer  every 
six  months  by  the  persons  receiving  the  same. 

Sec.  IY.  And  be  it  further  enactedy  That  it  shall  be  the  duty  of  the 
consuls,  vice  consuls,  commercial  agents,  or  vice  commercial  agents 
of  the  United  States,  from  time  to  time,  to  provide  for  the  manners 
and  seamen  of  the  United  States  who  may  be  found  destitute  within 
their  districts,  respectively,  sufficient  subsistence  and  passages  to 
some  port  in  the  United  States,  in  the  most  reasonable  manner,  at 
the  expense  of  the  United  States,  subject  to  such  instructions  as  the 
Secretary  of  State  shall  give ;  and  that  all  masters  and  commanders  of 
vessels  belonging  to  citizens  of  the  United  States  and  bound  to  some 
port  of  the  same,  are  hereby  required  and  enjoined  to  take  such  ma- 
riners  or  seamen  on  board  of  their  ships  or  vessels  at  the  request  of  the 
said  consuls,  vice  consuls,  commercial  agents,  or  vice  commercial 
agents,  respectively,  and  to  transport  them  to  the  port  in  the  United 
States  to  which  such  ships  or  vessels  may  be  bound,  on  such  terms,  not 
exceeding  ten  dollars  for  each  person,  as  may  be  agreed  between  the 
said  master  and  consul  or  commercial  agent ;  and  the  said  mariners 
or  seamen  shall,  if  able,  be  bound  to  do  duty  on  board  such  ships  or 
vessels,  according  to  their  several  abilities :  Provided,  That  no  mas- 
ter or  captain  of  any  ship  or  vessel  shall  be  obliged  to  take  a  greater 
number  than  two  men  to  every  one  hundred  tons  burden  of  the  said  ship 
or  vessel  on  any  one  voyage  ;  and  if  any  such  captain  or  master  shall 
refuse  the  same  on  the  request  or  order  of  the  consul,  vice  consul,  com- 
mercial agent,  or  vice  commercial  agent,  such  captain  or  master  shcdl 
forfeit  and  pay  the  sum  of  one  hundred  dollars  for  each  mariner  or 
seaman  so  refused ;  to  be  recovered  for  the  benefit  of  the  United  States 
in  any  court  of  competent  jurisdiction,  and  the  certificate  of  any  such 
consul  or  commercial  agent  given  under  his  hand  and  official  seal 
shall  be  prima  facie  evidence  of  such  refusal,  in  any.  court  of  law 
having  jurisdiction,  for  the  recovery  of  the  penalty  aforesaid. 

Sec.  Y .  And  be  it  further  enacted.  That  the  seventh  and  eighth 
sections  of  the  act  entitled  ^^  An  act  concerning  consuls  and  vice  con- 
suls," be  and  the  same  are  hereby  repealed  ;  and  that  the  Secretary 
of  State  be  authorized  to  reimburse  the  consuls,  vice  consuls,  com- 
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merrial  agents,  or  vice  commercial  agents,  sucb  reasonable  sums  aa 
they  may  hereafter  have  advanced  for  the  relief  of  seamen^  though 
the  same  should  exceed  the  rate  of  twelve  cents  a  man  per  diem. 

Sec.  YI.  Andhe  it  further  enacted^  That  it  shall  and  may  be  lawinl  for 
eyery  consul,  vice  consul,  commercial  agent  and  vice  commercial 
a|;ent  of  the  United  States  to  take  and  receive  for  every  certificate  of 
discharge  of  any  seaman  or  mariner  in  a  foreign  port  fifty  cents,  and 
for  commission  on  paying  and  receiving  the  amount  of  wages  payable 
on  the  discharge  of  seamen  in  foreign  ports  two  and  a  half  per 
oentmn. 


Tbeasu&y  Dbpa&thbnt,  January  23,  1818, 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter, 
enclosing  the  petition  of  Nathaniel  Goddard,  and  requesting  to  be 
informed — 

1.  Whether  the  Executive  authority  is  competent  to  grant  the  relief 
which  the  petitioner  asks  ? 

2.  If  incompetent,  whether  the  character  of  the  case  is  such  that, 
under  the  principles  upon  which  the  remission  of  fines  and  penalties 
are  ordinarily  granted,  the  Executive  government  might  not  be  expected 
to  remit,  if  it  had  the  power  ? 

To  the  first  question,  I  have  the  honor  to  state  that  it  has  been  de- 
termined by  the  Executive  authority  that  relief  cannot  be  granted  in 
this  case  by  the  Executive  department  of  the  government. 

In  answering  the  second,  it  is  proper  to  state  that  the  power  of  the 
Secretary  of  the  Treasury  to  remit  or  mitigate  fines,  penalties,  and 
disabilities,  is  confined  to  cases  arising  under  the  revenue  laws,  and 
those  which  concern  the  registering  and  licensing  vessels  of  the  United 
States ;  and  in  those  cases  it  must  appear,  to  his  satisfaction^  that  the 
penalty  or  disability  has  been  incurred  without  wilful  negligence,  or 
any  intention  of  fraud. 

The  power  of  the  President  to  grant  reprieves  and  pardons  extends 
to  all  offences  against  the  United  States,  except  in  cases  of  impeach- 
ment. In  the  exercise  of  this  power,  greater  latitude  will  necessarily 
be  assumed,  inasmuch  as  it  is  not  limited,  as  in  the  power  given  to  the 
Secretary  of  the  Treasury  to  cases  which  have  occurred  without  wilftil 
negligence^  or  any  intention  of  fraud.  It  is,  therefore,  presumed  that 
the  Executive  power  of  pardon,  in  all  cases  within  its  competency, 
^11  not  only  be  exercised  where  the  violation  of  law  has  not  been  the 
result  of  wilful  negligence,  or  any  intention  of  fraud,  but  in  many 
cues  where  this  entire  innocency  of  intention  cannot  be  pleaded. 

Admitting  the  facts  stated  by  the  petitioner  to  be  correct,  and  they 
have  not  been  controverted,  he  does  not  appear  to  have  incurred  the 
penalty  from  which  he  asks  to  be  relieved  by  wilful  negligence,  or  by 
any  intention  of  fraud.  If  the  penalty  incurred  by  the  petitioner  had 
heen  within  the  jurisdiction  of  the  Secretary  of  the  Treasury,  and  the 
facts  stated  in  the  petition  had  been  legally  established,  the  penalty 
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would  have  been  remitted  upon  the  principles  upon  which  remission 
has  been  ordinarily  granted  bj  the  department. 

I  have  the  honor  to  be  your  most  obedient  and  very  humble  serv't^ 

WM,  H.  CRAWFORD. 
Hon.  WnuAM  Lowkbbb, 

Chairman  of  the  Committee  of  Ways  cmd  Means. 


The  President  of  the  United  States  of  America  to  Henry  WheaJton  and 
WiUiam  Slosson^  esqs.y  of  the  city  of  New  Yorky  greeting: 

Whereas  it  appears  to  the  Supreme  Court  of  the  United  States  of 
America  that  William  W.  Russell,  of  New  York,  is  a  material  wit- 
ness in  a  certain  cause  now  depending  in  the  said  court  between  ap- 
pellants and  claimants  of  a  certain  slup  or  vessel  called  Ariadne,  and 
her  cargo,  against  the  United  States  of  America  and  the  officers  and 
crew  of  the  united  States  brig  Argus,  libellants,  respondents,  we, 
in  confidence  of  your  prudence  and  fidelity,  have  appointed,  and  by 
these  presents  do  appoint,  you,  the  said  Henry  Wheaton  and  William 
Slosson,  commissioners  to  examine  the  said  witness  in  the  said  cause,  on 
the  part  of  the  said  appellant,  upon  the  interrogatories  hereto  annexedj; 
and,  therefore,  we  do  command  and  authorize  you  that,  at  certain 
days  and  places  to  be  appointed  by  you,  the  said  commissioners,  for 
that  purpose,  you  do  cause  the  said  witness  to  come  before  yoa,  and 
then  and  there  diligently  him  examine  upon  the  interrogatories  an- 
nexed to  this  commission  on  his  corporeal  oath,  first  taken  before  you, 
and  cause  the  examination  of  the  said  witness  to  be  reduced  to  writing 
by  him,  the  said  witness,  or  one  of  you,  and  also  subscribed  by  the 
said  witness  and  by  yourselves,  and  return  the  same,  annexed  to  this 
commission,  unto  the  said  Supreme  Court  of  the  United  States  with  all 
convenient  speed,  closed  up  and  under  the  seals  of  you  the  said  com- 
missioners, distinctly  and  plainly  set  together,  with  the  said  interroga- 
tories and  this  writ.  Ana  we  farther  command  you  that,  before  you 
act  or  be  present  at  the  swearing  or  examining  the  said  witness  in  the 
said  cause,  you  do  severally  take  an  oath,  whereby  you  shall  declare 
that  you  will,  according  to  the  best  of  your  skill  and  knowledge, 
truly,  faithfully,  and  without  partiality  to  any  or  either  of  the  parties 
in  the  said  cause,  take  the  examination  or  deposition  of  the  said  wit- 
ness produced  by  virtue  of  this  commission  and  upon  the  interrogato- 
ries hereto  annexed ;  and  we  give  you,  and  each  of  you,  full  power 
and  authority  severally  to  administ-er  the  said  oath  to  each  other  upon 
the  Holy  Evangelist.  Witness  John  Marshall,  esq.,  chief  justice  of 
the  Supreme  Court  of  the  United  States,  at  the  city  of  New  York,  in 
the  second  circuit,  this  second  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixteen,  and  of  the  independ- 
ence of  the  said  United  States  the  forty-first. 

THERON  RUDD, 
Clerk  of  the  Southern  District  of  New  York. 

GEORGE  SULLIVAN, 
P^'Vdor  and  Advooaiefor  Appdkmt. 
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Ifderrogaicries  JUed /or  ihe  appdlanta  to  heput  to  WiUiam  W.  BuaseUy 
of  the  city  and  StcUe  of  Hew  lork^  merchant. 

Interrogatory  1.  Do  yoa  know  the  ship  Ariadne,  owned  by  Nathaniel 
Goddard,  of  Boston,  merchant,  which  sailed  from  Alexandria  in  Octo^* 
ber,  1812,  for  Cadiz ;  and  do  you  personally  know  said  Goddard,  or 
the  shippers  in  said  vessel,  or  either  of  them,  and  when  and  where  did 
yon  first  become  acquainted  with  them. 

Interrogatory  2.  What  was  your  occupation  in  the  beginning  of  the 
year  1812,  and  where  was  your  place  of  residence  then  ?  Did  you 
afterwards  establish  yourself  in  Cadiz?  If  yea,  in  what  business  and 
when? 

Interrogatory  3.  What  was  the  kind  of  business  transacted  at  the 
time  of  said  establishment  between  the  United  States  and  Cadiz  ? 
Was  there,  or  not,  a  great  and  unusual  traffic  in  breadstuffs  before  the 
ISth  of  June,  in  that  year  ?  Tf  yea,  state  the  cause  or  causes  of  the 
same  circumstantially,  and  the  expectations,  if  any,  which  your  house 
bad  formed  of  its  continuance  or  augmentations. 

Interrogatory  4.  Did  you  receive  consignments  of  breadstuffs  from 
the  United  States  prior  to  the  intelligence  of  war  between  them  and 
the  United  Kingdom  of  G-reat  Britain  and  Ireland?  Were  they  con- 
siderable in  quantity,  and  what  was  the  course  of  your  business  in 
selling  them ;  were  sales  universally  or  generally  effected  through 
kokers?  If  yea,  were  the  names  of  purchasers  usually  disclosed  pre- 
vious to  the  conclusion  of  the  bargain,  or  how  otherwise  was  business 
of  this  sort  transacted? 

Interrogatory  6.  How  numerous  is  the  ordinary  population  of 
Cadiz,  and  was  it  considerably  increased  upon  the  invasion  by  the 
French  armies  of  the  adjacent  provinces?  If  yea,  state  how  much, 
and  what  were  the  usual  sources  of  supplies  of  breadstuffs  to  the  city 
of  Cadiz,  in  time  of  peace,  or  when  not  invested. 

Interrogatory  6.  From  what  sources  was  this  augmented  population 
mpplied  with  breadstuffs ;  did  you  calculate  and  was  it  generally  ex- 

Etted  that  large  supplies  would  be  necessarily  imported  from  the 
nited  States  for  the  subsistence  of  this  population  ?  If  yea,  what 
oommunications  did  you  make  to  merchants  in  the  United  States  on 
these  calculations  or  expectations  ;  did  you  expect  or  represent  that 
My  others  than  the  citizens  or  inhabitants  of  Cadiz  would  consume 
the  breadstuffs  shipped  from  the  United  States ;  did  it  enter. into  your 
calculation  that  the  English  or  allied  armies  would  be  the  consumers 
of  the  flour  or  breadstuffs  which  might  be  consigned  to  you  in  the 
year  1812;  or  did  yon  calculate  that  the  demand  for  the  citizens  or 
inhabitants  of  Cadiz  would  absorb  all  you  might  receive  from  the 
United  States  ? 

Interrogatory  7.  Did  you  communicate,  directly  or  indirectly,  with 
Any  of  the  owners  of  the  ship  Ariadne  or  cargo  on  the  subject  respect- 
ing which  you  are  questioned  in  the  interrogatory  last  above  written 
And  pat  to  you,  and  to  whom  and  what  were  these  communications  ? 
Will  you  annex  copies  of  ail  such  communications,  if  you  have  the 
means ;  and  if  not,  state  as  precisely  as  you  can  what  they  were,  and 
why  you  do  not  annex  copies  thereodf. 
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Interrogatory  8.  Did  the  Ariadne  and  cargo  come  consigned  to  yon 
at  Cadiz  ?  If  yea,  state  what  yon  know  of  the  origin  of  the  enterprise 
and  the  prosecution  of  the  voyage,  from  the  inception  of  its  plan  till 
she  arrived  at  the  port  of  Cadiz.  State  all  the  communications  or  in- 
formation you  received  from  the  owners,  or  any  of  them,  their  supercargo 
or  captain,  or  other  agent,  which  may  tend  to  show  that  their  intention 
was  or  was  not  to  ftirnish  the  enemy  of  their  country  with  supplies, 
or  to  sell  to  them,  directly  or  indirectly,  any  of  the  cargo  of  the  Ariadne. 

Interrogatory  9.  In  disposing  of  the  Ariadne's  cargo,  did  you  or  not 
pursue  the  same  course  of  dealing  in  respect  to  her  sales  as  you  would 
nave  done  if  the  legality  of  the  possession  and  use  hy  the  master  of 
a  British  license  haa  never  heen  put  in  question  ? 

Interrogatory  10.  Had  the  Ariadne  have  arrived  out  in  November, 
1812,  would  her  cargo  have  been  sold  for  enemy  use,  as  the  coarse  of 
your  business  then  was  ?  Would  it  have  been  sold  or  disposed  of  dif- 
fently  from  what  it  afterwards  was  when  it  had  arrived,  and  how  was 
this  ?  Was  any  of  it  sold  to  the  enemy  of  the  United  States,  as  you 
know  ?  State  in  what  manner  and  to  whom  the  sales  were  effected, 
and  for  what  ultimate  destination  or  consumption,  as  far  as  you  know. 

Interrogatory  11.  How  was  the  same  paid  for,  in  money  or  by  bills? 
If  by  bills,  by  whom  and  upon  whom  were  these  drawn,  and  to  whom 
made  payable,  and  for  what  sums  ?  Specify  the  amount  as  nearly  as 
may  be,  and  state  to  what  nation  the  several  parties  to  the  same  be- 
longed. 

Interrogatory  12.  What  was  the  subsequent  employment  of  said 
vessel,  and  when  and  for  what  port  did  she  sail  from  Cadiz  ? 

Interrogatory  13.  Do  you  know  any  other  matter  or  thing  which 
may  tend  to  disclose  that  the  real  and  true  intention  of  the  owners  of 
said  ship  and  cargo  was  or  was  not  to  frirnish  supplies,  or  otherwise 
to  aid  and  succor  the  enemies  of  the  United  States  ?  If  any,  state  the 
same  as  if  thereto  particularly  interrogated. 

Interrogatory  14.  When  did  the  siege  of  Cadiz  commence  ?  Was  it 
continued  uninterruptedly  until  raised  ?  What  number  of  English 
troops  were  on  shore  from  time  to  time,  particularly  in  the  summer 
and  fall  of  1812,  aiding  in  the  defence  of  Cadiz,  and  what  number  of 
Spanish  troops  were  assembled  there?  When  was  the  siege  raised? 
What  number  of  English  and  Spanish  troops  remained?  Where  did 
those  go,  and  when,  who  went  away  after  the  siege  ?  Was  the  posi- 
tion of  the  English  army  such,  after  the  siege  was  raised,  that  they 
could  at  any  time  in  the  fall  of  1812  draw  supplies  from  Cadiz  more 
conveniently  than  from  Lisbon  ?  Was  not  the  latter  port  notoriously 
a  depot  for  supplies  of  provisions  for  the  allied  armies,  and  is  it  not 
true  that  Cadiz  was  notoriously  not  a  depot  ? 

Interrogatory  16.  Did  not  the  English,  when  leaving  Cadiz,  in  Octo- 
ber or  November,  1812,  leave  a  large  quantity  of  flour  on  the  quays 
for  sale  ?  If  yea,  state  the  quantity,  and  whether  the  same  was  or  not 
brought  from  England  or  Ireland,  as  you  know,  and  from  what  other 
source  or  manu&cture  it  came  ? 

Filed  this  12th  September,  A.  D,  1816,  by— 

GEORGE  SULLIVAN, 
Proctor  i^the  AppeUamia  and  Claimamiim 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

Thb  Ukited  States  and  the  Officbrs,  etc.  ,  of  the  UNirGD  States  briq- 
OF-WAR  Arqus,  appellees,  vs.  The  Ship  Ariadne  and  cargo,  appel* 
laDta. 

Cro88  tnterrogaUnies  by  the  appellees  to  be  put  to  William  W.  Russell y  a 

witness  on  the  part  of  the  appellants. 

Interrogatory  1.  Are  yon  a  citizen  of  the  United  States,  and  where 
did  yon  reside  at  the  time  the  facts  mentioned  in  your  answers  to  the 
direct  interrogatories  took  place  ;  and  where  was  your  domicil  during 
the  late  war  between  Great  Britain  and  the  United  States,  or  any 
period  thereof? 

Interrogatory  2.  Are  you  interested  in  the  above  entitled  cause, 
directly  or  indirectly? 

Interrogatory  3.  Are  you  to  be  gainer  or  loser  by  the  event  of  said 
cause? 

Interrogatory  4.  How  did  you  at  the  above  period,  or  do  you  stand 
related  in  interest  or  business  with  the  captain  or  owners  of  the 
Ariadne,  or  the  shippers  or  any  of  them  in  the  voyage  alluded  to,  in 
the  direct  interrogatories,  or  were  you  consignee  as  to  said  voyage  or 
otherwise? 

Interrogatory  5.  Did  you  know,  or  had  you  cause  to  believe,  that 
more  papers  were  on  board  the  Ariadne  than  you  had  personally  in- 
spected, or  of  the  contents  of  which  you  had  been  apprised  ? 

Interrogatory  6.  Do  you  not  believe  that  the  Ariadne  on  the  voyage 
to  which  the  d[irect  interrogatories  apply,  had  a  license,  passport  or 
protection  of  some  kind  on  board,  either  from  Great  Britain,  or  some 
person  authorized  or  pretending  to  be  authorized  by  Great  Britain ; 
or  if  you  have  heard  to  this  effect,  state  from  whom  ? 

Interrogatory  7.  Did  you  not  believe  that  the  Ariadne  had  papers 
on  board  of  some  kind  which  would  have  protected  her,  or  have  led  to 
her  protection  in  the  event  of  her  meeting  British  cruisers  on  the 
voyage  above  referred  to? 

Interrogatory  8.  Would  you  have  entrusted  your  property  on  board, 
had  jou  not  been  of  opinion  that  the  Ariadne  would  pass  on  her 
voyage  without  capture  by  British  cruisers,  in  case  she  were  met  by 
them? 

Interrogatory  9.  Did  not  the  captain  or  supercargo,  or  some  otheir 

Eerson,  by  words  or  writing,  or  some  other  means,  induce  you  to  be- 
eve  or  represent  to  you  that  the  Ariadne  had  a  paper  or  papers  on 
board  which  would  protect  her  from  British  capture? 

Interrogatory  10.  Did  you  not  understand,  or  do  you  not  believe 
that  the  cargo  of  the  Ariadne,  or  part  thereof,  was  intended  to  supply 
the  British  forces  in  Spain  or  Portugal,  or  some  other  place? 

Interrogatory  11.  Was  it  not  your  expectation  that  the  British 
forces  in  Spain  or  Portugal  would  be  the  cause  of  producing  a  good 
price  and  easy  sale  of  said  cargo  or  part  thereof. 
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Interrogatory  12.  How  was  the  said  cargo  to  be  disposed  of,  and  of 
what  was  the  return  cargo  to  consist  ? 

Interrogatory  13.  Do  you  or  do  you  not  know  of  any  correspondence 
with  Allen,  the  person  acting,  or  who  has  acted  as  British  consul  at 
Boston,  or  any  agent  or  pretended  agent  of  Great  Britain,  and  any 
person  connected  with  the  Ariadne  or  her  cargo,  respecting  the  said 
voyage  of  the  Ariadne  or  her  cargo,  on  her  return  voyage ;  and  if  so, 
what  was  this  correspondence  ?  Was  it  in  words  or  by  letter,  or  the 
signing  of  any  paper  or  papers  by  the  said  Allen  or  any  person  con- 
cerned or  connected  with  said  vessel  and  cargo,  or  the  owners  or  per- 
sons concerned  with  the  same? 

Interrogatory  14.  Do  you  or  do  you  not  know  of  any  money  paid 
by  any  person  concerned,  or  in  anywise  interested  or  connected  in 
said  voyage,  vessel,  or  cargo,  to  the  said  Allen,  as  consul  or  otherwise, 
or  any  other  person  as  consul  or  agent,  or  acting  as  consul  or  agent 
for  the  British  government,  or  have  you  heard  or  been  led  to  under- 
stand that  such  was  the  case,  and  how  have  you  so  learned  or  under- 
stood ? 

Interrogatory  15.  Do  you  know  of  any  bill  or  bills  drawn  in  favor 
of  the  British  government  or  a  British  subject,  or  any  person  whom- 
soever, in  Great  Britain  or  its  dependencies,  directly  or  indirectly  to 
benefit  the  said  government  or  any  such  subject,  by  any  person  or  per- 
sons whomsoever,  in  consequence  of,  or  in  compensation  or  considera- 
tion of  any  license,  passports  or  other  papers  signed  or  authorized  by, 
or  of  any  acts  done  or  to  be  done,  or  of  any  assurances  or  promises 
made  by  the  said  Allen,  or  any  other  person  authorized  or  pret<ending 
to  be  authorized  by  the  British  government  or  acting  for  that  govern- 
ment^ touching  the  said  voyage,  vessel  or  cargo,  or  in  anywise  con- 
nected with  the  same,  or  her  return  voyage  or  cargo,  or  if  you  do  not 
know  the  above  circumstances  or  any  part  thereof,  have  you  cause  to 
believe  that  they,  or  any  of  them  took  place. 

Interrogatory  16.  Do  you  or  do  you  not  know,  believe  or  understand, 
that  at  and  about  the  time  alluded  to  in  the  direct  interrogatories, 
the  whole  or  the  generality,  or  some  of  the  vessels  which  arrived  in 
Spain  or  Portugal  from  the  United  States  of  America,  were  supplied 
with  British  licenses,  passports  or  protections,  and  was  it  not  con- 
ceived good  policy  to  have  them  so  supplied  ? 

Interrogatory  17.  What  was  the  probable  number  and  strength  of 
the  British  and  allied  military  and  naval  forces  at  and  near  Cadiz  and 
in  Spain  and  Portugal  generally,  at  the  times  alluded  to,  in  the  direct 
interrogatories  ? 

Interrogatory  18.  Who  do  you  know  or  believe  were  the  real  pur- 
chasers or  actual  consumers  of  the  cargo  of  the  Ariadne  or  any  part 
thereof,  which  arrived  at  Cadiz,  or  as  the  place  may  be,  on  her  voyage 
from  the  United  States,  as  alluded  to  in  the  answers  to  the  direct  in- 
terrogatories, and  did  you  not  dispose  of  the  same,  and  were  not 
brokers  or  other  agents,  or  nominal  venders  resorted  to,  in  respect  to 
said  cargo,  or  cirgoes  generally  from  the  United  States,  to  avoid  the 
direct  responsibility  of  selling  to  the  Bri.ish  or  allied  armies  or  navy, 
or  the  appearance  of  a  communication  with  either? 

Interrogatory  19.  How  were  the  avails  of  the  cargo  of  the  Ariadne, 
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and  every  part  thereof,  disposed  of  or  appropriated  on  the  voyage 
above  alluded  to,  in  Spain  or  Portugal ;  and  if  any  hill  or  bills  of 
exchange  were  purchased  by  any  person  in  any  transaction  touching 
said  cargo,  describe  said  bills,  on  what  country,  by  whom  and  in  whose 
favor  were  they  drawn  ? 

Interrogatory  20,  Did  you  or  did  you  not  by  letter  or  otherwise 
intimate  to,  or  advise  the  shippers  or  owners,  master  or  supercargo  of 
the  Ariadne  and  cargo  in  the  voyage  above  alluded  to,  to  obtain  in 
any  manner  whatever,  a  license,  protection  or  passport  of  any  kind 
soever,  as  from  the  British  government  or  any  of  its  officers,  civil  or 
military^  for  the  purpose  of  protecting  the  Ariadne  or  cargo,  or  any 
part  thereof,  on  her  said  voyage  from  capture  or  molestation  from 
British  cruisers,  or  were  you  in  the  habit  of  instructing  or  advising, 
or  did  you  instruct  or  advise  any  of  your  American  correspondents  or 
acquaintances  to  this  effect? 

Interrogatory  21.  Did  you  in  any  letter  or  letters,  or  communica- 
tions to  the  United  States,  in  any  way  recommend  the  shipment  of 
provisions  or  other  articles  for  the  supply  of  the  British  or  allied 
armies  or  navy  in  Spain  or  Portugal,  and  if  so,  when  and  how  and  to 
whom  did  you  give  or  send  such  advice  ;  or  did  you  not  send  or  give 
an  opinion  to  any  person  connected  in  the  voyage  aforesaid,  or  other 

? arsons  in  the  United  States,  that  shipments  from  there  to  Spain  or 
ortugal  would  be  advisable  on  account  of  the  increased  consumption 
by  the  military  or  naval  forces  of  Great  Britain  or  her  allies,  in  those 
kincrdoms,  and  if  so,  when  did  you  give  or  send  such  opinion? 

Interrogatory  22.  Had  you  a  commercial  connexion  by  the  name  of 
Hall,  or  a  partner  or  partners  in  England  or  its  dependencies  during 
the  late  war  between  Great  Britain  and  the  United  States^  or  any 
period  thereof;  if  so,  describe  him  or  them  by  name? 

Interrogatory  23.  Were  not  arrivals  at  Cadiz  with  provisions  or 
supplies  for  the  British  or  allied  armies  frequent,  or  if  not  frequent, 
did  they  not  take  place  in  some  degree  ? 

Interrogatory  24.  Did  not  the  British  and  allied  armies  frequently, 
and  if  not,  occasionally,  obtain  supplies  from  provisions  or  other  ar- 
ticles which  bad  arrived  at  Cadiz  ? 

Interrogatory  25.  If  you  have  any  documents  or  letters,  or  other 
papers  in  your  possession,  or  at  your  command,  touching  the  fore- 
going cross-interrogatories,  will  you  annex  the  same,  or  copies  thereof, 
to  your  answers  ? 

Interrogatory  26.  Do  you  know  of  any  circumstance,  fact  or  facts, 
document  or  documents,  in  anywise  touching  the  license,  the  pass- 
ports, the  cargo,  the  sales,  or  the  bill  or  bills,  transaction  or  transac- 
tions, in  any  of  the  foregoing  cross-interrogatories  alluded  to,  and  not 
by  you  to  those  interrogatories  fully  answered ;  if  so,  make  answer 
unto  the  same  as  particularly  as  if  specially  and  at  large  interrogated  ? 

JOHN  WOODWARD, 
As  advocate  on  the  part  of  the  appellees. 
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District  of  New  York,  ) 
6%  of  New  T(yrky      ]  **• 

Deposition  of  William  W.  Rusady  of  the  city  of  New  York,  a  loiineM 
produced,  sworn,  and  examined  in  a  certain  cause  now  depending  in  the 
Supreme  Court  of  the  United  Stales  of  America  between ,  ap- 
pellants, daimants  of  a  certain  ship  or  vessd  called  Ariadne,  and  her 
cargo,  against  ihe  United  States  of  America  and  the  officers  and  crew 
of  the  United  States  brig  Argus,  libdlants,  respondents,  on  ihe  part  of 
the  appellants,  by  virtite  of  and  under  the  commission  hereunto  annexed, 
before  us,  Henry  Wheaton  and  William  Slosson,  the  commissioners 
therein  named,  upon  the  interrogatories  to  the  said  commission  an- 
nexed,  and  on  the  corporal  oath  of  the  said  witness  first  taken  before 
us,  as  follows,  to  wit : 

First.  To  the  first  interrogatory  the  deponent  saith  :  That  a  ship 
called  the  Ariadne,  in  the  winter  of  the  years  1812  and  1813,  and,  as  he 
believes,  the  latter  part  of  January  or  the  beginning  of  February  in  the 
year  1813,  arrived  at  Cadiz,  in  8pain,  and  was  by  the  supercargo  con- 
signed to  Wall  &  Russel,  of  that  place,  of  which  house  this  deponent 
was  a  partner.  That  the  deponent,  when  the  ship  arrived  at  Cfiuliz, 
was  on  his  return  to  the  United  States,  where  he  arrived,  and  soon 
afterwards  saw  Nathaniel  Goddard,  of  Boston,  from  whom  the  depo- 
nent understood  that  he  was  principal  if  not  sole  owner  of  the  said 
ship,  and  he  believes  she  sailed  from  Alexandria.  That  William 
Parsons,  of  Boston,  was  one  of  the  shippers,  and  from  correspondence 
which  has  passed  between  him  and  James  and  Thomas  H.  Perkins, 
of  Boston,  he  supposes  that  they  were  also  shippers.  Deponent  un- 
derstood also  from  the  said  Nathaniel  Goddard  that  he  was  one  of  the 
shippers.  By  the  correspondence  he  means  a  letter  from  Messrs. 
Perkins  to  this  deponent,  introducing  to  him  Mr.  Sullivan,  and,  ac- 
cording to  his  impression,  relative  to  the  business  of  the  Ariadne. 
Deponent  first  became  acquainted  with  Mr.  Gh>ddard  shortly  after  his 
return  to  the  United  States,  as  above  mentioned ;  Mr.  Parsons  he 
knew  previously,  and  also  Messrs  Perkins. 

Second.  To  the  second  interrogatory  he  says:  That  in  the  beginning 
of  the  year  1812  he  was  not  engaged  in  any  business,  having  just 
return^,  after  a  long  absence,  from  [ndia.  In  March  he  went  from 
the  United  States  to  Cadiz  to  establish  himself  in  commission  busi- 
ness, which  he  did  shortly  after  his  arrival  there,  in  connexion  with 
Mr.  Wall,  under  the  firm  of  Wall  &  Russel. 

Third.  To  the  third  interrogatory  he  says :  That  the  business  of 
American  houses  established  at  Cadiz  in  June,  1812,  and  about  that 
time,  was  principally  in  breadstufis  from  the  United  States,  and  there 
were  many  vessels  arrived  there  in  May  and  June  with  that  article  in 
that  year.  He  supposes  the  business  of  that  description  was  as  large 
as  it  had  ever  been.  He  considers  that  the  causes  why  so  large  quan- 
tities of  flour  were  imported  to  Cadiz  at  that  time  were  that  the 
French  at  that  time  had  possession  of  those  parts  of  Spain  where 
grain  was  principally  cultivated,  and  of  course  they  had  not  the  usual 
quantity  ;  and  further,  in  consequence  of  the  military  occupation  of 
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the  connf  ry  by  the  Frencli,  there  had  been  a  large  influx  of  inhabitants 
into  Cadiz,  the  number,  he  believes,  being  nearly  doubled.  Uepo- 
iieDt's  house  at  the  time  calculated  that  the  causes  which  occasioned 
the  large  importations  above  spoken  of  would  continue,  and^  of 
course,  the  business. 

Fourth.  To  the  fourth  interrogatory  he  says :  His  house  had  several 
consignments  from  the  United  States,  principally  in  breadstuffc),  pre- 
vious to  the  news  of  the  war,  which  they  usually  sold  through  the 
agency  of  brokers.  The  names  of  the  purchasers  were  not  generally 
at  Cadiz  disclosed  previous  to  the  conclusion  of  the  bargain  ;  the 
brokers  at  that  place  being  generally  respectable  men,  in  whom  con- 
fidence was  reposed. 

Fifth.  To  the  fifth  interrogatory  he  says :  He  supposes  the  ordinary 
population  of  Cadiz  is  about  from  eighty  to  one  hundred  thousand 
inhabitants,  and  which  population,  as  he  has  already  stated,  was  at 
the  time  aforementioned  about  doubled.  That  city,  in  times  of  peace, 
derived  some  of  its  provisions  from  the  provinces  of  Spain,  some  from 
the  Levant,  and  some  from  the  United  States. 

Sixth.  To  the  sixth  he  saith :  That  this  augmented  population  was 
supplied  by  cargoes  imported  from  the  United  States,  and  it  was  cal- 
culated that  while  the  causes  of  that  augmented  population  continued 
the  future  supplies  would  be  derived  from  the  same  source.  The  im- 
pression of  his  house  at  that  time  was  that  the  siege  of  Cadiz  would 
continue  for  years  ;  that  it  would  ultimately,  however,  have  to  yield  ; 
that  the  French  would  continue  to  occupy  the  country  and  extend 
their  conquests ;  and  that  in  the  meantime  the  augmented  population 
would  continue  ;  and  that  Cadiz,  together  with  that  part  of  Spain  un- 
occupied by  the  armies,  would  consume  all  the  importations  from  the 
Dnited  States,  or  at  least  cause  a  continued  demand.  Tt  did  not,  he 
is  confident,  enter  into  the  calculations  of  the  house  that  any  part  of 
the  supplies  from  America  could  be  intended  for  the  British  or  allied 
armies  in  Spain,  the  French  then  being  in  possession  of  almost  all 
Spain.  He  thinks  the  garrison  of  the  place  did  not  exceed  ten  thou- 
sand, of  which  three-fifths  were  Spaniards.  During  the  principal 
part  of  this  time  he  was  at  Gribraltar,  and  the  correspondence  of  the 
honse  was  carried  on  by  his  partner  ;  and  he  therefore  cannot  state 
what  particular  communications  were  made  by  the  house  to  the  United 
States. 

Seventh.  To  the  seventh  interrogatory  he  saith  :  That  the  letter 
hooks  of  the  house  are  now  in  Cadiz.  The  house  were  in  the  habit 
of  writing  circulars  containing  the  usual  communications  of  the  state 
of  the  market,  &c.,  and  the  inducements  to  make  shipments  from  the 
United  States,  but  he  has  no  knowledge  or  recollection  of  any  par- 
ticnlar  communications  being  made  to  any  of  the  shippers  by  the 
Ariadne  previous  to  her  arrival  at  Cadiz,  as  aforesaid.  The  reason  he 
cannot  annex  copies  of  the  correspondence,  or  state  more  particularly 
the  contents,  is  the  absence  of  the  letter  books. 

Eighth.  To  the  eighth  interrogatory  he  saith  :  That  he  has  already 
answered  that  the  Ariadne  was  consigned  to  his  house,  as  above  stated ; 
that  he  knows  nothing  of  the  origin  of  the  enterprise  by  the  Ariadne, 
or  of  the  prosecution  of  the  voyage  from  the  inception  gf  its  plan  until 
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sometime  after  that  vessel  had  arrived  at  Cadiz.  He  had,  as  he  has 
already  mentioned,  left  Cadiz  for  the  United  States  some  time  previous 
to  the  arrival  of  the  vessel  there.  At  the  time  of  leaving  there  he 
had  no  knowledge,  to  his  recollection,  of  an  intended  consignment  by 
that  vessel  to  his  house,  and  thinks  he  should  have  known  it  if  the 
circumstance  had  been  known  to  his  house.  That  previously  to  his 
leaving  Cadiz  for  the  United  States  his  house  had  not,  to  his  know- 
ledge or  belief,  received  any  communications  of  any  kind  relative  to 
the  intended  shipment  bv  the  Ariadne  from  the  owners,  or  any  of 
them,  or  their  agent.  That  he  knows  of  no  communications  since 
then  to  his  house  ;  but  in  his  conversations  with  the  owners  of  the 
vessel  and  cargo  above  alluded  to,  after  his  arrival  here,  he  understood 
from  them  that  the  cargo  was  sent  to  Cadiz  to  be  disposed  of  there  in 
the  usual  course  of  trade.  He  never  heard  of  any  contract  or  under- 
standing that  it  was  intended  directly  or  indirectly  for  the  supply  of, 
or  to  be  sold  to  the  enemy  of  the  United  States,  nor  does  he  believe 
that  the  owners  had  any  such  intention ;  but  his  knowledge  of  the 
matters  does  not  enable  him  to  make  any  further  answer  thereto. 

Ninth.  To  the  ninth  he  says:  The  cargo  was  sold  precisely  in  the 
same  way  as  if  the  vessel  had  had  no  license.  The  account  sales  were 
made  out  in  the  same  manner  as  those  of  other  vessels,  with  or  with- 
out licenses,  the  license  making  no  difference. 

Tenth.  To  the  tenth  he  says:  If  the  Ariadne  had  arrived  in 
November,  1812,  as  the  course  of  the  business  of  the  house  then  was, 
the  car^o  would  not  have  been  sold  for  enemy's  use,  as  he  presumes, 
there  then  being  very  few  of  the  enemy  at  Cadiz,  the  siege  having 
been  raised  for  several  months ;  and  further,  that  out  of  nearly  sixty 
cargoes  which  his  house  received  there,  none  were  ever  knowingly  sold 
to  the  enemy ;  that  it  might  have  been  that  agents  who  did  not  dis- 
close their  character  may  have  purchased  on  account  of  the  enemy. 
He  presumes  that  if  it  had  arrived  in  November  it  would  have  been 
immediately  sold  for  Spanish  consumption,  the  article  being  then 
much  in  demand  on  account  of  the  suspension  of  arrivals  by  reason 
of  the  war.  After  the  cargo  arrived  it  was  sold  to  Spaniards.  The 
Ariadne  arrived,  he  presumes,  in  February,  1813.  The  sales  com- 
menced in  March,  1813,  were  closed  in  March,  1814,  and  were  made 
to  the  following  persons:  Felix  Nanel,  Seraffin  Alaix,  Miser  &  Co., 
Bernardo  de  Castro,  Martin  Mullet,  Domingo  Perez,  Antonio  Suris, 
M.  Palarios,  and  Galseran,  all  of  whom  he  believes  to  be  Spaniards. 
These  appear,  by  the  account  sales  furnished  him  by  his  house,  to  be 
the  only  purchasers,  and  none  of  the  cargo  was,  to  his  knowledge  or 
belief,  sold  to  the  enemies  of  the  United  States.  He  does  not  know 
anything  more  of  the  ultimate  destination  of  the  sales  or  consump- 
tion of  the  article. 

Eleventh.  To  the  eleventh  he  says :  The  Ariadne's  cargo  was  sold 
partly  for  cash  and  partly  on  credit.  It  was  not  sold,  to  his  belief, 
for  British  government  paper,  because  his  house  charged  a  dd  credere 
commission,  which  they  would  not  probably  have  received  if  the  sales 
had  been  paid  for  in  that  paper.  If  any  paper  was  given,  he  pre- 
sumes it  was  by  the  purchasers  above  named.  The  amount  of  said 
sales  was  sixtyj-four  thousand  seven  hundred  and  fifty-one  dollars. 
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Twelfth.  To  the  twelfth  he  says :  He  does  not  know. 

Thirteenth.  To  the  thirteenth  he  says :  He  knows  nothing  further 
to  his  recollection. 

Fourteenth.  To  the  fourteenth  he  says :  He  believes  the  siege  of 
Cadiz  commenced  in  1809^  and,  as  far  as  he  knows,  continued  until 
some  time  in  the  month  of  August,  1812,  after  Jhe  battle  of  Sala- 
manca, and  during  that  period  he  knows  of  no  interruption  of  the 
fiiege.  Judging  from  what  he  saw  before  the  raising  of  the  siege^  he 
should  not  suppose  the  English  force  on  shore  exceeded  three  thou- 
sand, and  after  that  event  not  half  that  number.  Before  the  raising 
of  the  siege  the  Spanish  force  there  he  supposes  was  from  six  to  eight 
thousand  men ;  afterwards  the  force  was  lessened,  but  how  much  he 
does  not  know.  He  does  not  know  when  the  troops  went.  He  8hould 
think  the  English  army  in  the  Peninsula  could  in  the  fall  of  1812  at 
all  times  have  more  conveniently  drawn  its  supplies  from  Lisbon  than 
Cadiz,  but  its  exact  position  in  that  respect  he  does  not  know.  Lis- 
bon was,  during  that  time,  notoriously  a  depot  for  supplies  for  the 
British  army,  but  as  to  Cadiz  he  did  not  consider  it  as  such. 

Fifteenth.  To  the  fifteenth  he  says:  He  cannot  depose. 

WILLIAM  W.  RUSSEL. 

Examination  taken,  reduced  to  writing,  and  by  the  witness  sub- 
scribed before  us. 

HENRY  WHEATON, 
WILLIAM  SLOSSAN, 

Commissioners. 


Being  excanined  upon  the  cross  interrogatories  to  the  said  commission 

annexed,  the  vntness  deposeth  as  foUows: 

First.  To  the  first  he  saith :  That  he  is  a  native  citizen  of  the  United 
States ;  that  he  went  from  there  to  Cadiz  in  March,  1812,  and  con- 
tinued there  and  at  Gibraltar  until  the  January  following,  when  he 
saUed  from  Cadiz  for  the  United  States,  where  he  has  since  continued 
to  reside. 

Second.  To  the  second  he  saith :  He  is  not  interested  in  the  said  cause 
directly  or  indirectly. 

Third.  To  the  third  he  saith :  No. 

Fourth.  To  the  fourth  he  saith:  That  there  is  no  other  relation,  ex- 
cept as  consignee,  in  the  manner  mentioned  in  the  direct  interrogatory. 

Fifth.  To  the  fifth  he  says :  He  knows  nothing  of  the  papers  of  the 
Ariadne. 

Sixth.  To  the  sixth  he  says :  He  has  no  reason  to  believe  that  she  had 
any  license,  passport,  or  protection,  as  mentioned  in  this  interroga- 
tory, except  from  public  report,  occasioned  by  her  capture  and  trial. 
He  has  never  heard  so  from  any  person  acquainted  witn  the  fact. 

Seventh.  To  the  seventh  he  cannot  depose. 

Eighth.  To  the  eighth  he  saith :  He  did  not  lade  any  property  on 
board  ;  and  further  he  cannot  depose. 

Ninth.  To  the  ninth  he  saith  :  No. 

Tenth.  To  the  tenth  he  saith :  He  never  understood,  nor  has  he  any 
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resBou  to  believe,  that  the  cargo  of  the  Ariadne,  or  any  part  thereof, 
was  intended  to  supply  the  British  forces  in  Spain  or  Portngal,  or  any 
other  place  ;  titat  the  owners,  he  supposes,  sent  it  there  to  be  sold  to 
the  best  purchaser,  and  on  the  best  terms. 

Eleventh.  To  the  eleventh  he  saith :  That,  having  no  previous 
knowledge  of  the  Aipment,  he  never  formed  any  expectation  respect- 
ing it. 

Twelfth.  To  the  twelfth  he  cannot  depose  further  than  he  has 
already  answered  to  the  direct  interrogatories. 

Thirteenth.  To  the  thirteenth,  he  knows  nothing. 

Fourteenth.  To  the  fourteenth,  he  knows  nothing. 

Fifteenth.  To  the  fifteenth  he  cannot  depose. 

Sixteenth.  To  the  sixteenth  he  says:  He  believes,  and  understands, 
that  many  vessels  arrived  in  the  iall  and  winter  of  1812  at  Cadiz, 
furnished  with  British  licenses  or  passports,  and  it  was,  at  that  time, 
generally  thought  to  be  a  prudent  measure  of  precaution  against  cap- 
ture. 

Seventeenth.  To  the  seventeenth  he  says:  He  has  already  answered 
as  to  the  force  at  or  about  Cadiz ;  what  the  British  and  allied  military 
and  naval  forces  in  the  Peninsula  generally,  he  does  not  know.  The 
British  had  generally  a  seventy-four,  and  sometimes  a  frigate,  and  one 
or  two  bomb  vessels,  and  they  had,  occasionally,  two  or  three  brigs 
which  rendezvoused  at  Cadiz.  He  does  not  recollect  that  the  Spaniards 
had  any  armed  vessels  there. 

Eighteenth.  To  the  eighteenth  he  says :  That  as  to  the  purchase 
and  consumption  of  the  cargo  he  has  already  answered.  He  Bays, 
resort  was  had  to  brokers,  as  the  ordinary  means  of  disposing  of  the 
cargoes,  and  not  for  the  purpose  of  avoiding  the  appearance  of  selling 
to  the  enemy  ;  that  sometimes  they  required  the  broker  to  disclose  his 
principal,  and  sometimes  not,  it  depending  upon  the  opinion  enter- 
tained of  his  character. 

Nineteenth.  To  the  nineteenth  interrogatory  he  saith :  That  he  has 
already  answered^  as  far  as  his  knowledge  extends,  as  to  the  matters 
inquired  of  in  this  interrogatory.  The  account  current  between  his 
house  and  the  supercargo  has  not  been  transmitted  to  the  deponent, 
and  he  cannot,  therefore,  answer  as  to  the  manner  in  which  the  pro- 
ceeds of  the  cargo  were  disposed  of. 

Twentieth.  To  the  twentieth  interrogatory  he  saith :  He  did  not 
give  himself,  nor  does  he  know  that  his  house  can  give,  by  letter  or 
otherwise,  any  intimation  or  advice  to  the  shippers  or  owners,  master 
or  supercargo  of  the  Ariadne,  to  obtain  any  license,  or  protection,  or 
passport  of  any  kind  from  the  British  government,  or  any  of  its  officers, 
civil  or  military,  for  the  purpose  of  protecting  the  Ariadne,  or  cargo, 
or  any  part  thereof  on  said  voyage,  from  capture  or  molestation  by 
British  cruisers ;  nor  did  he  nor,  to  his  knowledge,  his  house  instruct 
or  advise  any  of  their  American  correspondents  or  friends  to  that 
effect. 

Twenty-first.  To  the  twenty-first  he  saith :  Not  to  his  recollection. 

Twenty-second.  To  the  twentynsecond  interrogatory  he  saith :  That, 

Ereviously  to  sailing  for  Cadiz,  as  before  mentioned,  in  March,  1812, 
e  agreed  with  Charles  H.  Hall  to  establish  a  commercial  house  at 
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Cadiz ;  that  said  Hall  is  a  native  of  Pomiret,  in  the  State  of  Con- 
necticut, and  sailed  from  the  United  States  with  this  deponent  to 
Cadiz,  where  they  established  a  mercantile  house  exclusively  for  the 
purpose  of  transacting  commission  business  ;  that  the  house  continued 
QDtil  the  1st  of  May,  1814,  when  their  partnership  was  dissolved; 
after  which  Mr.  Hall,  some  time  in  the  fall  of  the  year  1814,  went  to 
England,  where  he  married,  and  afterwards  returned  to  Cadiz,  where 
he  has  since  continued  to  reside  ;  that  the  house  had  no  other  part- 
ners daring  its  continuance  aforen&entioned. 

Twenty-third.  To  the  twenty-third  he  says :  He  has  no  knowledge 
of  any  arrivals  at  Cadiz  for  the  particular  purpose  ot  supplying  the 
firitish  and  allied  armies. 

Twenty-fourth.  To  the  twenty-fourth  he  says  :  He  does  not  know, 
except  in  a  very  trifling  degree,  of  any  supplies  obtained  from  Cadiz 
by  the  British  and  allied  armies.  He  recollects  that  a  British  com- 
missary, on  one  occasion,  purchased  a  few  articles,  but  to  an  insig- 
nificant extent,  which  he  supposes  were  for  that  purpose. 

Twenty-fifth.  To  the  twenty-fifth :  Ha  has  none  to  annex,  except 
copies  of  the  account  sales  hereunto  annexed. 

Twenty-sixth.  To  the  twenty-sixth  interrogatory :  He  knows  nothing 
further. 

WILLAM  W.  RDSSEL. 

Examination  taken,  reduced  to  writing,  and  by  the  witness  sub- 
scribed before  us. 

HENRY  WHEATON, 
WM.  8L0SS0N, 

Commissioners. 

And  we,  the  said  Henry  Wheaton  and  William  Slosson,  the  afore- 
named commissioners,  do  hereby  humbly  certify  to  the  said  Supreme 
Court  of  the  United  States  of  America,  that  we  did,  on  the  fourteenth 
<lay  of  September  instant,  meet  at  the  office  of  William  Slopson,  in 
the  city  of  New  York,  for  the  purpose  of  executing  the  said  commis- 
sion, and  then  and  there  caused  the  said  witness,  William  W.  Rus- 
sel,  in  the  said  commission  named,  to  come  before  us  ;  and  that  before 
we  acted  or  were  present  at  the  swearing  or  examining  the  said  witness 
in  the  said  cause,  we  reciprocally  administered  to  each  other  the  oath 
in  that  behalf,  in  and  by  the  said  commission  prescribed  and  directed, 
and  which  oath  was  accordingly  taken  by  us  respectively  ;  and  that 
thereafter,  on  the  day  and  at  the  place  last  mentioned,  and  by  ad- 
journment on  the  sixteenth  day  of  the  said  month,  we  diligently  ex- 
amined the  said  witness  upon  the  direct  and  cross-interogatories  to  the 
said  commission  annexed,  on  his  corporal  oath  first  taken  before  us, 
and  caused  his  examinations  to  be  reduced  to  writing  by  one  of  us, 
and  also  subscribed  by  the  said  witness  and  by  ourselves,  being  the 
deposition  and  examination  aforegoing. 

In  witness  whereof^  we  have  hereunto  set  our  hands  at  the  city  of 
New  York,  this  sixteenth  day  of  September,  in  the  year  of  our  Lord 
one  thoasand  eight  hundred  and  sixteen. 

HENRY  WHEATON, 
WM.  SLOSSON, 

Commissioners. 
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Account  sales^  charges^  and  net  proceeds  of  6,014^  barrels  flour  re- 
ceived-per  ^he  ship  AriadnCy  A,  fVilliamSj  master j  from  Philadelphia, 
for  order  of  Mr.  Samuel  A.  Frothingham^  for  account  and  risk  of  whom 
it  may  concern ^  viz: 


1813. 
March 

7 

13 
20 
20 
23 
25 
25 

1 
20 

20 

Barrdt. 
Sold  on  board  to  Felix  Nonel 35 

at  $14  00 
...  14  00 
...   14  60 
...   13  75 
...  14  00 
...  14  00 
...  14  00 

m  board. 
...  13  50 

...  13  50 

...  12  00 

$14  50 
2,428  65 

399  80 
79  96 
15  00 

399  80 
79  97 

5C  87 
159  92 

50  00 

98  00 

1,511  10 
902  64 
647  51 

1,618  77 

$490  00 

......  do...... ..Serafin  Alaix...... ....       16...... 

224  00 

do...... ..J.  Miser  &  Cot 25 

do. Bdo.de  Castro 3i»0 

do Martio  Mullet 250 

do Domo.  Perez,  2  mot.  or.  1,065 

do .rr^r-Anto.  Soriv  ..^, ,,.,,,,..     125..... ,. 

350  00 

4,185  OU 

3,500  00 

14,910  00 

1,750  iO 

May 

1814. 
February 

March 

l,816aoldc 
Delivered  from  store  to  M.  Palacois 500 

do....  to  the  administrator  of  the  cus- 

tom-hoase,  to  cover  duties  on  2,696} 

barrels  flour,  at  I R  rials 180 

Sold  to  Galseran,  on  a  credit  of  2  and  3 
months,  duties  paid 2,5181 

5,0l4i 

6,750  00 

2,430  00 

30,222  00 

64,761  00 

Amonnt  sold  onboard 1,H16 

Amountlanded 3, 19»i 

5,0I4| 

CHARGES. 

Paid  cnstom-honse  naoers ....••.. ................ 

duties  on  2, 698}  barrels,  at  18  rials  per  barrel, 
lighterage  on  3, 198}  bbls.,  at  2^  rials  per  bbl. 

landinR  3, 198}  bbls.,  pilinfj: 

watcbinir  at  Affuada.  10  davs.  at  30  rs.. . ...... 

carriage  3, 198|  barrels  to  stores,  at  2}  rs.  ... 
cooDerase  iiroioff  into  store...... ............ 

idem  coming  out,  and  12  barrels  to  start  flour 
into  .................. ...... ............ 

pilinff  in  store  and  deliverinsr.  at  1  rs  ......... 

storage  of  500  barrels,  from  March  12, 1813,  to 
May,  1814,  2  months,  at  1  rs.  per  barrel  per 
barrel  per  month 

storage  181  barrels  from  March   12, 1613,  to 
February  20, 1814,  is  11  months,  at  1  rs.  per 
barrel  per  month    

stornge  2, 518^  barrels,  from  March  12,  1813,  to 
March  20,  1814,  12  months,  at   1  rs.  per  bbl. 
Dcr  month...... .......  .................. 

Guarantee  on  $45.  I<i2.  at  2D6r  cent.......  ...•  .-•• 

Briikerase  on  ^64. 751.  at  I  ner  cent... ...... ...... 

Commission  on  $64,751.  at2i  ner  cent....... ...... 

6,462  49 

66,288  51 

Errors  excepted. 
Cadiz,  March  20,  1814. 

The  above  is  a  correct  copy  of  the  account  farwarded  to  me  by  the  late  house  of  Hall  St 
Bussel.  WILLIAM  W.  BUSSEL. 
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I  consent  that,  trnder  the  annexed  commission,  Mr.  Hall  be  examined 
on  the  direct  and  cross-interrogatories  thereto  annexed^  and  the  within 
cross-interrogatories  to  be  of  like  effect  as  if  he  were  named  in  the 
commission  of  December  23,  1816. 

JOHN  WOODWARD, 
on  the  part  of  (he  Appelleea. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

The  UNfrED  States,  &c.,  appellees,  ach.  The  Ariadne  and  cargo, 

appellants. 

Additional  cross-interrogatories  to  he  put  to  Hall  to  those  already  put  to 

William  W,  Russd. 

Interrogatory  25.  Were  you  not  a  partner  with  William  W.  Bussel 
during  the  late  war  between  the  United  States  of  America  and  Great 
Britain,  or  some  period  thereof,  or  at  some  other  time  or  times,  and  in 
what  particalars,  and  to  what  extent  ? 

Interrogatory  26.  Were  you  not  in  Great  Britain  or  some  of  her 
dependencies  during  the  said  war,  or  some,  and  if  some,  what  periods 
thereof,  and  at  what  place  or  places  ? 

Interrogatory  27.  What  were  your  occupations  and  objects  when  in 
Great  Britain,  or  any  of  her  dependencies,  as  referred  to  in  the  above 
twenty-sixth  cross-interrogatory  ? 

Interrogatory  28.  Were  you  not  in  ports  or  places  of  Europe  during 
the  war  last  above  referred  unto  ;  and  if  yea,  m  what  ports  or  places, 
and  at  what  times  as  to  each  port  and  place  ;  in  what  trade  or  business 
during  said  periods,  and  in  said  several  ports  or  places,  were  you 
concerned,  either  directly  or  indirectly  ;  and  with  what  countries, 
ports,  or  places  was  such  trade  or  business  carried  on,  and  in  what 
articles  ? 

Interrogatory  29.  Are  you  not  now  a  partner  with  said  William 
W.  Kussel  ? 

WOODWARD,  Advocate,  dec. 


Deposition  ofCluirles  H.  Holly  a  witness  produced,  sworUy  and  examinedin 
a  certain  caiise  now  depending  in  the  Supreme  Court  of  the  United  States 
of  America,  between  appellants,  claimants  of  a  certain  ship  or  vessel 
called  Ariadne  and  her  cargo,  against  the  United  States  of  America, 
and  the  officers  and  crew  of  the  United  States  brig  Argus,  libellants, 
respondents,  on  the  part  of  the  appellants,  by  virtue  of,  and  under 
the  commission  hereunto  annexed,  before  us,  Henry  Wheaton  and 
WiRiam  Slosson,  the  commissioners  therein  named,  upon  the  inter-- 
rogatories  to  the  said  commission  annexed,  and  the  additional  cross- 

m 

^nferrogatories  also  annexed,  and  on  the  corporal  oath  of  the  sadd 
wtness,  first  taken  before  us,  as  follows,  to  wit: 

To  the  first  interrogatory  the  deponent  says  :  That  he  knew  the  ship 
Ariadne,  which   appeared  by  her  papers  to   belong   to   Nathaniel 
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Goddard,  of  Boston,  and  which  arrived  at  Cadiz  in  the  winter  of  the 
years  1812  and  1813,  and  was  consigned,  after  her  arrival  there,  by 
Samnel  M.  Frothineham,  the  supercargo  thereof,  to  the  house  of 
Wall  &  Russel,  of  that  place,  of  which  house  this  deponent  was  a 
partner  ;  that,  according  to  his  recollection,  Nathaniel  Goddard  and 
Samuel  G.  Perkins  &  Co.,  of  Boston,  were  the  principal  shippers. 
There  were  some  other  shippers  whose  names  he  does  not  recollect. 
The  deponent  never  was  personally  acquainted  with  them  at  all. 

To  the  second  interrogatory  he  says  :  In  the  first  part  of  the  year 
1812  he  resided  in  the  city  of  New  York,  and  he,  together  with 
William  W.  Russell,  established  a  house  at  Cadiz  in  the  spring  of  that 
year,  under  the  firm  of  Wall  &  Russel,  for  the  purpose  of  transacting 
the  business  of  commission  merchants.  Deponent's  occupation  in  New 
York  was  that  of  a  general  merchant. 

To  the  third  interrogatory  the  deponent  says  :  That,  at  the  time  of 
establisning  his  house  at  Cadiz,  the  business  between  Cadiz  and  the 
United  States  was  principally  in  the  importation  of  provisions,  and 
especially  of  breadstuffs,  which,  on  occasion  of  the  revolution  and 
disturbances  in  Spain  that  had  caused  a  great  increase  in  the  popula- 
tion of  Cadiz,  were  required  to  a  large  extent.  Cadiz,  for  two  years 
previously  to  the  18th  June,  of  that  year,  owing  to  the  causes  aforesaid, 
had  required  an  increased  supply  of  the  articles  aforesaid  for  its 
consumption  ;  and  the  deponent's  house  contemplated  a  participation 
in  that  business,  which  was  an  inducement  to  their  establishing 
themselves  in  that  place. 

To  the  fourth  interrogatory  he  says :  His  house  did  receive  con- 
signments in  breadstuffs,  to  a  very  large  amount,  prior  to  the  news  of 
the  declaration  of  war  reaching  Cadiz.  His  house  received  consign- 
ments weekly,  from  the  time  of  its  establishment  until  the  news  of 
that  event,  and  frequently  several  in  the  course  of  a  week,  which  had 
been  dispatched  from  the  United  States.  They  were  in  the  habit  of 
selling  to  Spaniards,  and  the  sales  were  uniformly  made  through  the 
agency  of  brokers.  The  names  of  the  purchasers  were  always  disclosed 
prior  to  the  conclusion  of  the  bargain. 

To  the  fifth  interrogatory  he  says :  The  ordinary  population  of 
Cadiz  is  about  seventy  thousand  souls.  It  was  augmented,  in  conse- 
quence of  the  disturbances  in  Spain,  as  he  should  judge,  from  three  to 
four  fold,  and  the  population  might  be  estimated  from  two  hundred 
and  fifty  to  three  hundred  thousand.  The  city  of  Cadiz,  in  times  of 
peace,  usually  receives  a  pretty  large  supply  from  foreign  places — the 
Archipelago,  the  Black  sea,  and  the  United  States ;  some  from  the 
Baltic,  and  some  from  the  coast  of  Barbary. 

To  the  sixth  interrogatory :  The  augmented  population  was  supplied 
by  increased  importations  from  the  United  States  and  the  Mediterranean, 
and  some  supplies  also  from  England  and  Ireland.  His  house  calca- 
lated  that  large  supplies  would  be  necessary  from  the  United  States 
for  the  subsistence  of  this  increased  population,  and  communicated  to 
their  correspondents  in  the  United  States  that  large  supplies  would  be 
necessary,  in  consequence  of  this  increased  population  and  the  inter- 
ruption to  the  growth  of  grain  in  Spain,  by  reason  of  its  military  situ- 
ation. He  does  not  recollect,  but  he  may  have  mentioned  in  his  letters,  as 
a  further  circumstance  which  would  occasion  a  necessity  for  an  increased 
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BXipply,  the  pressure  of  the  armies  in  that  part  of  Spain  ;  but  in  that 
remark  alluded  principally  to  the  French  army,  which  derived  consid- 
erable supplies  from  Cadiz,  they  havine  an  immense  army  opposite, 
and  the  British  but  a  very  inconsiderable  one.  Several  of  the  large 
cities  on  the  Peninsula  were  also,  at  that  time,  under  the  control  or 
power  of  the  French^  and  which  derived  considerable  supplies  from 
Cadiz  indirectly. 

To  the  seventh  interrogatory :  He  does  not  recollect  any  particular 
correspondence  with  the  shippers  of  the  Ariadne,  previous  to  that 
shipment,  but  presumes,  as  they  were  among  the  principal  houses  ii» 
Boston,  general  circulars  were  forwarded  to  them,  among  others,  by 
his  honse,  communicating  the  reasons,  as  above  stated,  of  the  neces* 
sity  of  large  supplies  at  Cadiz.  His  papers,  letter-books,  &c.,  are  in 
Cadiz,  for  which  reason  he  cannot  annex  copies. 

To  the  eighth  interrogatory  he  says :  He  had  no  knowledge  of  the 
intended  consignment  by  the  Ariadne,  or  of  the  plan  of  the  voyage, 
nntil  after  her  arrival  at  Cadiz.  After  she  arrived  there,  she  was  con- 
sigDeJ,  as  he  has  already  stated,  by  the  supercargo,  to  his  house,  for 
the  purpose  of  disposing  of  her  cargo  in  the  usual  course  of  trade.  His 
house  received  no  communications  from  the  owners,  shippers,  super- 
cargo, or  captain,  or  any  agent,  tending  to  show  an  intention  to  sell 
to  the  enemies  of  the  United  States,  directly  or  indirectly,  any  part  of 
the  cargo  of  the  Ariadne,  or  to  furnish  them  with  supplies. 

To  the  ninth  interrogatory  he  says :  In  disposing  of  the  Ariadne's 
cargo,  no  regard  whatever  was  had  to  the  circumstance  of  the  Ariadne's 
haTing  a  license. 

To  the  tenth  interrogatory  :  If  the  Ariadne  had  arrived  in  Novem- 
ber, 1812,  her  cargo,  as  the  course  of  their  business  then  was,  would 
have  been  sold  in  the  same  manner  as  it  was  afterwards  disposed  of. 
^0  part  of  it  was  sold  to  the  enemies  of  the  United  States,  but  wholly 
sold  to  Spaniards.  The  sales  were  made  to  Spaniards,  through  brokers, 
for  x^hich  his  house  received  payment  in  specie.  What  the  ultimat-e 
destination  of  it  was  he  does  not  know. 

To  the  eleventh  interrogatory  :  He  has  already  answered  that  the 
payment  was  in  specie. 

To  the  twelfth  interrogatory  he  says :  The  Ariadne  afterwards  sailed 
from  Cadiz  to  Boston  with  a  cargo,  he  thinks,  of  salt. 

To  the  thirteenth  interrogatory  he  says :  He  has  no  reason  to  believe 
the  cargo  of  the  Ariadne  was  intended  for  the  consumption  and  supply 
of  the  enemy,  and  he  knows  nothing  to  show  tha^.  the  intention  of  the 
owners,  or  others  concerned  in  the  cargo,  was  to  furnish  the  enemy 
with  supplies. 

To  the  fourteenth  interrogatory  he  says :  That  the  siege  of  Cadiz, 
he  thinks,  commenced  in  1809,  and  was  finally  raised  in  1813,  and  the 
place  was  invested,  he  believes,  during  the  whole  time,  though  some- 
times more  rigorously  pressed  than  at  others.  There  were  sometimes 
more  and  sometimes  less  English  troops  on  bhore  there  in  aiding  in 
the  defence  in  1812  ;  perhaps  from  five  to  twelve  thousand  men.  The 
Dumber  of  Spanish  troops  was  generally  from  twelve  to  twenty  thou- 
ttnd.  After  the  siege  was  raised  by  Marshal  Soult,  a  very  small 
foroe  remained,  he  supposes  about  three  thousand  men,  principally 
Spaniards.     The  siege  was  raised  in  the  summer  of  1813.    A  Uw 
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British  troops  remained  there  a  short  time  afterwards,  and  were  then 
marched  into  the  interior.  Both  the  Spanish  and  English  forces, 
after  the  seige  was  raised,  went  into  the  interior  to  join  Lord  Welling- 
ton. Lishon  was  at  all  times  the  depot  of  the  grand  allied  army, 
both  before  and  after  the  raising  of  the  sie^e,  and  Cadiz  was  noto- 
riously not  so.  He  does  not  know,  any  time  before  or  after  the  seige, 
when  the  position  of  the  British  army  was  such  that  it  conld  draw  its 
supplies  as  conveniently  from  Cadiz  as  from  Lisbon. 

To  the  fifteenth  interrogatory  he  says:  That  the  British  did  not 
leave  Cadiz  till  the  year  1813,  and  when  they  left  they  did  not  leave 
any  flour  on  the  quays  for  sale,  or  if  any,  only  to  a  very  trifling 
amount. 

Being  examined  upon  the  cross-interrogatories  to  the  said  commis- 
sion annexed,  the  witness  answering  : 

To  the  first  cross-interrogatory  says :  That  he  is  a  native  citizen  of 
the  United  States  ;  that  he  resided  in  New  York  in  the  year  1812, 
until  the  month  of  March,  when  he  departed  from  there  for  Cadiz, 
where  he  arrived  in  April  of  that  year,  having  established  there  the 
house  of  Hall  &  Bussel,  as  he  has  already  mentioned ;  that  he  re- 
mained at  Cadiz  until  the  autumn,  and,  he  thinks,  September,  in  the 
year  1814,  and  then  went  to  France,  where  he  remained  between  two 
and  three  months,  and  then  proceeded  to  England,  where  he  was  at 
the  time  of  the  making  of  the  treaty  of  Ghent,  from  whence  he  re- 
turned, in  1816,  to  Cadiz. 

To  the  second  cross-interrogatory  he  saith  :  He  is  not. 

To  the  third  cross-interrogatory  he  saith :  He  is  not. 

To  the  fourth  cross-interrogatory  he  saith  :  That  after  the  Ariadne 
arrived  in  Cadiz,  as  mentioned  in  the  direct  examination,  her  cargo 
was  consigned  to  his  house,  as  he  has  already  mentioned  in  his 
answers  to  the  direct  interrogatories,  which  is  the  only  relation  he 
knows  of  between  him  and  the  shippers,  owner  and  master  and  super- 
cargo of  that  vessel.  He  now  has  no  relation  or  connexion  in  business 
with  them  at  all. 

To  the  fifth  cross-interrogatory :  He  has  no  personal  knowledge  of 
any  papers  on  board  the  Ariadne,  except  such  as  he  saw,  but  he  beard 
a  rumor  that  she  had  sailed  under  a  license. 

To  the  sixth  cross  interrogatory  he  says :  That,  from  the  circum- 
stance that  American  vessels  arriving  at  Cadiz  after  the  declaration  of 
war  being  generally  furnished  with  licenses  from  the  British  govern- 
ment, or  officers  acting  under  it,  and  that  being  deemed  a  prudent 
measure  of  precaution,  he  believes  the  Ariadne  was  furnished  with  a 
license  ;  but  he  has  no  recollection  of  being  informed  so  by  the  super- 
cargo or  any  person  belonging  to  the  vessel,  nor  can  he  say  from 
whom  he  heard  the  rumor  in  that  behalf  mentioned  in  the  last  inter- 
rogatory. She  might  have  arrived  there  without  any  license,  and 
several  American  vessels  did  so  arrive,  and  his  belief  is  founded  rather 
on  the  general  practige  at  the  time  than  on  any  facts  or  information 
relative  to  that  vessel  in  particular. 

To  the  seventh  cross-interrogatory :  He  refers  to  his  answer  to  the 
last  interrogatory. 

To  the  eighth  cross-interrogatory :  He  neither  shipped,  nor  ever 
contemplated  shipping  any  property  by  the  Ariadne. 


K.   A,  B.   GODDABD.  'i5 

To  tbe  ninth  cross-interrogatory  he  says :  No. 

To  the  tenth  cross-interrogatory  he  says :  He  has  no  reason  to  think 
or  believe  that  the  cargo  of  the  Ariadne,  or  any  part  thereof,  was 
intended  to  supply  the  British  forces,  or  any  part  thereof,  in  Spain. 

To  the  eleventh  cross-interrogatory  he  says :  That  it  did  not  enter 
into  their  calculations  to  supply  the  British  army.  They  thought, 
and  assigned  in  their  communications  to  their  correspondents  in 
America,  as  one  of  the  reasons  of  a  probable  demand  for  flour  and 
breadstuffs,  that  the  tumults  in  Spain  would  obstruct  the  growth  of 
breadstufe.  His  house  never  sold  to  the  British,  who  were  supplied 
through  their  commissariat  at  Lisbon,  and  declined  purchasing  of  the 
merchants  at  Cadiz. 

To  the  twelfth  cross-interrogatory  he  says :  The  outward  cargo  was 
to  be  disposed  of  in  the  usual  way,  for  the  benefit  of  the  owners.  A 
return  car^o  could  only  be  taken  in  salt,  unless  a  license  was  obtained 
from  the  British  minister  at  Cadiz,  for  the  purpose,  without  being 
subject  to  capture  by  the  British.  The  object  for  taking  salt  was  not 
80  much  for  the  purpose  of  a  cargo  as  to  serve  as  ballast  for  the  vessel 
on  her  return  voyage. 

To  the  thirteenth  he  says :  He  knows  nothing. 

To  the  fourteenth  he  says:  He  knows  nothing. 

To  the  fifteenth  he  says:  He  knows  nothing. 

To  the  sixteenth  he  says :  He  believes  the  major  part  of  the  Ameri- 
can vessels  ariving  at  Cadiz  were  supplied  with  licences,  and  that  it 
was  deemed  a  prudent  precaution  against  capture. 

To  the  seventeenth  he  says :  He  has  already  stated  the  probable 
number  of  the  British  military  land  forces  at  or  near  Cadiz  during 
the  period  alluded  to  in  his  answers  to  the  direct  interrogatories.  He 
has  not  the  means  of  calculating  the  actual  force  of  the  British  in 
Spain  generally.  As  to  their  naval  force  at  Cadiz^  it  generally  con- 
Bisted  of  from  six  to  ten  vessels-of-war,  of  every  description. 

To  the  eighteenth  he  says :  The  actual  purchasers  were  Spaniards, 
and  he  presumes  also  the  consumers ;  that  brokers  were  not  resorted 
to  to  avoid  responsibility  of  selling  to  the  British,  or  for  concealing  an 
indirect  communication  with  them. 

To  the  nineteenth  he  says :  The  avails  of  the  Ariadne's  cargo  were 
paid  to  the  supercargo,  and  were  invested  by  him  in  whole  or  in  part 
in  bills  on  England  ;  but  the  deponent  has  not  at  hand  the  means  of 
a«certaining  what  bills  in  particular. 

To  the  twentieth  he  says :  He  never  advised  or  instructed  any  per- 
sons whatever  to  obtain  a  license,  to  his  recollection  or  belief. 

To  the  twenty-first  he  says :  He  advised  shipments  for  the  reasons 
particularly  in  that  behalf  mentioned  in  his  answers  to  the  direct  in- 
terrogatories ;  he  never  recommended  or  advised  any  shipments,  to  his 
recollection,  for  the  supply  of  the  British  forces. 

To  the  twenty-second  he  says :  That  his  only  partner  was  William 
W.  Bossel,  who  is  a  native  American  citizen,  and  went  with  him 
from  the  United  States  for  the  purpose  of  establishing  a  house  at 
Oadizy  and  who  was  not  in  England,  but  was  during  a  part  of  the  time 
ftt  Gibraltar.  He  did  no  business  at  Gibraltar  in  breadstuff's,  and  the 
principal  reason  of  his  being  at  Gibraltar  was  to  attend  to  cases  of 
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captures,  which  were  frequently  made,  and  rendered  it  necessary  to 
have  an  agent  there.  Mr.  Kussel  returned  from  Spain  direct  to  the 
United  States. 

To  the  twenty-third  he  says  :  No  American  vessels  arrived  at  Cadis 
with  supplies  for  the  British  or  allied  armies. 

To  the  twenty  fourth :  He  knows  nothing  further  than  he  has  al- 
ready deposed. 

To  the  twenty  fifth :  His  papers  are  all  at  Cadiz^  and  he  cannot 
therefore  annex  copies. 

To  the  twenty-sixth :  He  recollects  nothing  further  than  he  has 
already  stated. 

To  the  additional  twenty-fifth  cross -interrogatory  he  says :  His  part- 
hership  continued  with  Mr.  Bussel  until  May,  1814.  The  other  parts 
of  this  question  have  been  answered. 

To  the  additional  twenty-sixth  cross-interrogatory :  He  has  already 
answer^  in  the  first  cross-interrogatory. 

To  the  twenty-seventh  cross-interrogatory  he  says :  The  objects  he 
had  in  view  in  going  to  England  and  while  there  were  of  a  private 
nature,  not  connected  with  mercantile  or  political  concerns. 

To  the  twenty-eighth  cro8s-int.errogatory  he  says :  That  the  only 
place  at  which  he  carried  on  trade  during  the  war  was  at  Cadiz.  The 
remainder  of  this  question  has  been  answered. 

To  the  twenty-ninth  and  last  he  says :   He  is  not. 

CHARLES  H.  HALL. 

Direct  and  cross-examination  taken,  reduced  to  writing,  and  by  the 
witness  subscribed  and  sworn  to  before  us. 

HENRY  WHEATON, 
WM.  SL08S0N, 

Commissioners^ 

And  we,  the  said  Henry  Wheaton  and  William  Slosson,  the  afore- 
named commissioners,  do  further  certify,  that  at  subsequent  day,  to  wit : 
on  the  eleventh  and  thirteenth  days  of  January,  instant,  at  the  re- 
quest of  the  counsel  for  the  appellants  and  by  and  with  the  consent. of 
the  counsel  for  the  appellees,  which  consent  is  hereunto  annexed,  we 
further  caused  to  come  before  us  Charles  H.  Hall,  the  aforenamed 
witness,  and  that  we  thereupon  diligently  examined  the  said  Charles 
H.  Hall  (under  and  by  virtue  of  the  said  commission  and  such  re- 
quest and  consent  as  aforesaid)  upon  the  direct  and  cross-interrogato- 
ries thereto  annexed,  and  the  additional  cross-interrogatories  thereto 
annexed  ;  such  additional  cross-interrogatories  being  ^rnished  to  us 
by  the  counsel  of  the  appellees,  or  respondents,  from  the  taking  of 
the  examination  of  the  said  William  W.  Russel,  on  the  corporal  oath 
of  the  said  Charles  H.  Hall,  first  taken  before  us,  and  caused  his 
examina  ion  to  be  reduced  to  writing  by  one  of  us,  and  also  subscribed 
by  the  said  witness  and  ourselves,  being  the  deposition  and  examina- 
tion aforegoing. 

In  witness  whereof  we  have  hereunto  set  our  hands  at  the  city  of 
New  York  this  thirteenth  day  of  January,  iii  the  year  of  uur  Lord 
one  thousand  eight  hundred  and  seventeen. 

HENRY  WHEATON, 
WM.  SLOSSON. 
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Unithd  Statk  op  America,  )  ^^ 

The  circuit  court  of  the  United  States  for  the  first  circuit,  begun  and 
holden  at  Boston,  within  and  for  tbe  Massachusetts  district,  on  Tues- 
day, the  fifteenth  day  of  October,  in  the  year  of  our  Lord  one  thou- 
sand eight  Hundred  and  sixteen,  to  Daniel  Davis,  of  Boston,  in  the 
district  of  Massachusetts,  esquire,  and  Charles  P.  Curtis,  of  said 
BostoQ,  esquire,  or  to  either  of  them: 

Know  ye,  that  reposing  confidence  in  your  wisdom,  prudence  and 
fidelity,  we  have  appointed,  and  by  these  presents  do  authorize  and 
empower  you  to  take  the  answers,  de  bene  esse^  to  the  interrogatories 
hereunto  annexed,  of  such  witnesses  as  the  libellants  hereinafter 
named  may  desire,  to  be  used  in  a  certain  cause  now  pending  in  the 
Supreme  Court  of  the  United  States,  wherein  the  United  States  and 
the  officers  and  crew  of  the  United  States  brig-of-war  Argus  are  libel- 
lants against  the  ship  Ariadne  and  cargo,  and  Nathaniel  Goddard  and 
others  are  claimants  and  appellants  ;  and  to  this  end,  at  certain  days 
to  he  by  you  appointed  for  that  purpose,  to  cause  any  witnesses  as 
aforesaid  to  come  before  you,  and  each  witness  when  present  before 
yon  to  examine  carefully,  on  oath,  touching  the  premises ;  and  when 
von  shall  have  taken  the  examination  as  aforesaid,  to  reduce  or  cause 
the  same  to  be  reduced  to  writing,  and  to  be  subscribed  by  .each  of 
said  witnesses  in  your  presence ;  and  the  same,  so  taken  and  subscribed, 
to  return,  together  with  this  commission  and  your  doings  herein, 
enclosed,  sealed,  and  directed  to  the  chief  justice  and  the  associate 
jiifitices  of  the  Supreme  Court  of  the  United  States,  to  be  holden  at 
Washington,  being  the  present  seat  of  the  national  government,  on 
the  first  Monday  of  February  next. 

In  testimony  whereof,  we  have  caused  the  seal  of  said  circuit  court 
[l  s  1    ^  ^  hereunto  annexed.     Witness,  the  honorable  John  Mar- 
'-•    shall,  at  Boston,  this  fourteenth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventeen. 

JNO.  W.  DAVIS, 

aerk. 
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Arqus,  Appellees, 

ads. 

The  Ariadne  and  cargo,  Appellants. 

hierrogatorie8  to  be  ptU  to ,  a  toUnesa  cm  the  part  of  the 

appellees  f  on  the  order  of  further  proof  in  this  cause. 

Interrogatory  first.  What  do  you  know  of  the  voyage  and  cargo  of 
the  Ariadne,  from  Alexandria  to  Cadiz,  in  about  September,  one 
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thousand  eight  hundred  and  twelve,  upon  which  voyage  and  wiA 
which  cargo  the  Ariadne  was  captured  and  brought  into  Philadelphia, 
about  December  of  the  same  year,  by  the  United  States  brig-ot'-war 
Argus,  and  what  do  you  know  or  have  you  understood  as  to  the  said 
voyage  and  cargo,  as  to  the  commander,  navigators,  passengers, 
owners  and  shippers  thereof? 

Interrogatory  second.  What  was  the  true  destination  of  the  Ariadne 
and  cargo,  or  any  part  thereof,  upon  said  voyage?  Waa  it  to  Cadiz, 
or  to  any  other  port  or  place,  and  if  yea,  to  what  port  or  place  ? 

Interrogatory  third.  What  do  you  know,  or  have  you  in  anywise 
understood  and  how  have  you  so  understood  as  to  the  papers,  instruc- 
tions or  documents  of  any  kind  or  description  on  board  of  the  said  vessel, 
called  the  Ariadne,  or  elsewhere,  touching  or  in  anywise  concerning 
or  connected  with  said  voyage  or  cargo,  and  more  particularly  set 
forth ;  and  explain  what  you  know  or  in  anywise  have  understood,  and 
how  you  have  so  understood,  as  to  any  bills  of  lading  or  invoices, 
license  or  licenses,  passport  or  passports,  letters  of  credit  or  safe  con- 
duct or  of  special  favor  or  address  of  any  kind  or  description  whatso- 
ever, on  board  of  said  Ariadne  or  elsewhere,  touching  or  concerning 
said  voyage  or  cargo  or  any  part  thereof,  or  of  the  return  voyage  or 
cargo  or  any  part  thereof;  and  if  you  know  or  have  understood  any- 
thing touching  said  documents  or  papers,  state  how  the  same  were 
severally  obtained,  by  whom  obtained,  by  whom  signed,  by  whose 
agency  or  brokerage  procured,  what  was  paid  for  the  same  and  by 
whom,  or  who  were  cnarged  or  in  anywise  held  liable  or  responsible 
in  part  or  in  whole  for  the  same  ;  answer  to  all  and  each  of  the  above 
points  as  far  as  you  know  and  understand,  by  dates  and  all  other 
modes  of  description  in  like  manner  as  you  would  answer  were  the 
said  papers  or  documents,  license  or  licenses,  passports  or  passport, 
letters  or  letter,  particularly  presented  to  you  for  identifying  the  same, 
and  to  all  other  points  touching  the  same,  although  not  on  the  face  or 
letter  thereof,  as  fully  and  particularly  as  if  you  were  specially  and 
at  large  interrogated  to  each  point? 

Interrogatory  fourth.  Do  you  know  or  have  you  understood  anj 
matter  or  thing,  and  if  yea,  what  matter  or  thing,  as  to  any  verbal 
instructions,  or  if  not  verbal,  any  indirect  or  constructive  or  con- 
ditional instructions  by  any  person  whomsoever,  touching  or  in  any- 
wise connected  with  the  said  voyage  or  cargo,  or  the  ownership  or 
destination  of  all  or  any  part  thereof  to  any  person  or  persons  whom- 
soever, or  at  any  time  whatsoever  ;  if  yea,  state  what  you  do  know 
particularly  and  at  large? 

Interrogatory  fifth.  Was  it  or  was  it  not  expected,  understood  or 
believed  by  the  captain,  supercargo  or  owners  or  shippers  of  the  said 
cargo  or  of  some  of  them,  or  if  yea,  by  whom,  or  some  person  con- 
cerned in  the  same,  that  the  ultimate  use  or  consumption  of  the  bread- 
stuffs  or  other  parts  of  the  said  cargo  would  be  by  the  British  or 
allied  armies  at  Spain  or  Portugal,  have  you  heard  at  any  time  either 
of  the  persons  above  described  say  or  intimate  anything  whatever  on 
that  point,  or  having  that  tendency ;  and  if  yea,  what  have  you  heard 
any  or  eirher  of  them  say  or  intimate;  or  if  they  or  either  of  them 
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hate  or  hath  done  or  had  knowledge  of  any  act  or  acts  importing  the 
flame,  state  such  act  or  acts,  so  far  as  you  know  or  understand  ? 

Interrogatory  sixth.  Do  you  know,  or  have  you  understood,  and 
how  have  yon  so  understood,  of  any  money  or  other  thing  paid  or  to 
be  paid,  or  in  anywise  soever  accorded  to  any  person  or  persons  whom- 
soever, and  to  whom,  and  by  any  person  or  persons  whomsoever,  and 
by  whom,  or  any  bill  or  bills  of  exchange  or  otherwise,  drawn  or  to 
be  drawn  by  and  to  any  person  or  persons  whomsoever,  and  by  or  to 
whom  for  or  on  account  of  any  license  or  licenses,  passport  or  pass^ 
ports,  letter  or  letters  of  protection,  safe  conduct,  favor,  or  address,  in 
anywise  touching  the  said  Ariadne,  and  her  said  voyage  and  cargo, 
or  any  part  thereof,  or  on  €tccount  of  the  same,  or  the  protection  or 
further  security  of  th€  same  or  any  part  thereof ;  if  yea,  state  what 
you  do  know  of  the  same,  and  set  out  and  describe  each  transaction 
particularly,  setting  forth  dates,  sums,  and  the  persons  on  each  side 
concerned,  and  their,  and  each  of  their  national  character,  residence, 
domicil,  and  occupation,  so  far  forth  as  you  may  know  or  have  under- 
stood the  same. 

Interrogatory  seventh.  If  you  know  or  have  understood  any  other 
matter  or  thing  not  specially  interrogated  touching,  or  in  anywise 
concerning  the  premises,  state  the  same ;  state  and  describe  the  same 
fully  and  particularly,  and  in  the  same  manner  as  if  the  same  were 
fully  and  at  large  interrogated? 

JOHN  WOODWARD, 
Advooate/or  the  Appdlees. 

Hon.  DAKnsL  Davis,  Commissumer. 

Filed  by  G.  8uUivan  in  behalf  of  Mr.  Woodward,  January  1,  1817. 


UNITED  STAf ES  OP  AMERICA, 

SUPREME  CO0BT  OP  THE  UNITED  STA'IBS. 
h  THB   CASE   OF  THE   UNITED   STATES    BRIO-OE-WAR   Ar^UB,    AppellcOS^ 

AeAiNST  THE  Ariadnb  AND  CARGO,  Appellants. 

CrosS'inierrogatories  to  be  put  to  a  witness  on  the  part  of  the  appellees 

on  the  order  of  further  proof 

Cross-interrogatory  first.  Do  you  know  the  claimants  and  appel- 
lants in  this  case  ? 

Cross-interrogatory  second.  Were  you  informed  of  their  design  or 
plan  in  the  voyage  mentioned  in  the  first  interrogatory,  at  or  about 
the  time  said  vessel  was  fitting  and  loading  therefor,  or  at  any  other 
time  before  or  since  ?  if  yea,  was  it,  as  you  know,  or  for  any  reason 
and  what,  believe,  the  intention,  plan,  design,  or  expectation  of  said 
owners  to  supply  the  British,  or  allied  army,  in  Spain  or  Portugal, 
with  flour  or  breadstuffs,  or  to  trade  with  the  enemy  of  the  United 
States ;  state  what  you  know  hereon  ;  state  particularly  if  you  do  not 
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know,  and  have  reason  to  believe,  that  the  said  owners  and  shippers 
were  sincerely  anxious  and  desirous  to  conform  in  all  respects  in  plan- 
ning and  prosecuting  said  Yoyage  to  the  laws  of  the  United  States  ; 
were  they  not  careful  upon  principle,  and  regard  to  their  characters, 
to  avoid  even  the  appearance  or  imputation  of  such  interconrse  with 
the  enemy  ? 

Cross- interrogatory  third.  Were  not  all  the  bills  of  lading,  and  all 
other  papers  put  on  board  said  ship,  true  and  genuine,  and  not  simu- 
lated ;  how  were  licenses  or  passports  commonly  obtained  in  the 
month  of  August,  1812  ;  were  they  not  easily  obtained  from  brokers 
and  others  like  any  other  object  of  merchandise,  and  like  such  pub 
licly  and  notoriously  offered  for  sale  ;  might  not  any  persons  obtain 
them,  paying  therefor,  to  the  holders  or  sellers  of  them  ;  did  not  you 
sell  and  dispose  of  such  as  of  any  other  article  of  merchandise  ;  were 
there  not  a  great  many,  and  how  many,  offered  for  sale,  and  sold  in 
the  year  1812,  as  you  know,  or  for  any  reason  believe ;  and  was  it  not 
a  fact  of  great  notoriety  to  all  the  good  citizens  of  the  United  States 
in  the  place  where  you  reside,  and  in  all  the  principal  seaports  of  the 
United  States,  that  such  passports  might  be  readily  had  and  obtained ; 
was  there  any  limitation  of  the  sale  of  them  to  persons  who  were 
deemed  friendly  to  the  British  government ;  or  was  there,  as  you 
know,  any  discrimination  of  this  sort  in  the  disposal  of  them ;  was 
there,  as  you  know,  any  direct  or  indirect  agreement  or  obligation, 
implied  or  in  any  way  understood,  that  the  vessels,  or  persons  on 
board  vessels  carrying  such  passports,  should  conduct  themselves  in 
any  respect  differently,  by  reason  of  such  possession  or  use  of  said 
passport,  towards  the  enemy  of  the  United  States,  to  succor,  aid,  and 
comfort  him  in  any  way  ;  were  they  not  sometimes  obtained  merely  to 
evade  the  cruisers  of  the  enemy  in  the  prosecution  of  voyages  unques- 
tionably lawful  and  wholly  disconnected  with  the  enemy,  and  without 
intention  ever  of  going  to  the  ports  or  places  designated  in  the  pass- 
port? "   • 

Cross-interrogatory  fourth.  Was  it  not  notorious  at  Boston,  in  July 
and  August,  of  1812,  that  the  city  of  Cadiz  was  closely  invested  by 
land ;  that  the  population  of  Andalusia  and  the  neighboring  pro- 
vinces had  fled  before  the  French  into  Cadiz,  and  that  it«  population 
had  been  nearly  doubled  in  numbers ;  was  it  not  then  understood  and 
generally  believed  in  said  Boston  that  the  population  of  said  city 
amounted  to  two  hundred  thousand  inhabitants,  or  more ;  and  was  it 
not  deemed  a  promising  enterprise  to  send  out  to  Cadiz  flour  and 
breadstuffs  for  tne  consumption  of  its  inhabitants  if  vessels  could  go 
there  without  risk  of  capture ;  and  were  there  not  lar^e  quantities  of 
them  exported  from  Boston  to  Cadiz  expressly  with  this  design,  and 
without  intention  to  trade  with  or  supply  the  enemy,  as  you  know  or 
believe  ? 

Cross-in tei rogatory  fifth.  In  the  fifth  interrogatory,  you  are  asked 
to  state  what  you  have  heard  the  captain,  supercargo,  and  owners,  or 
other  persons  say  respecting  the  design  of  said  voyage,  and  their  in- 
tention to  trade  with  or  supply  the  enemy  ;  please  to  state  also  what 
you  have  heard  them,  or  any  of  them,  say  to  the  contrary,  and  whe- 
ther you  have  not  always  understood  from  them  that  they  never  had 
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anj  sach  intention,  but  on  the  contrary  their  object  and  expectation 
in  said  voyage  was  to  make  a  profit  by  trading  only  with  the  inhabi- 
tants of  Cadiz,  and  that  they  had  no  idea  or  intention  or  expectation 
of  selling  their  cargo,  or  any  part  thereof,  to  the  enemy,  or  for  the 
enemy's  use  or  consumption  ;  and  state  further  if  you  have  not  heard 
the  said  owners  and  shippers  of  the  Ariadne  say  that  they  had  endeav- 
ored carefully  to  ascertain  if  they  might  lawfully  avail  of  an  enemy's 
passportto  evade  his  cruisers,  before  they  determined  upon  said  voyage, 
and  that  the  same  was  finally  adopted  and  pursued  only  after  having 
all  doubts  herein  fully  satisfied,  and  under  conviction  that  they  might 
lawfully  possess  such  an  enemy's  passport  for  the  purpose  aforesaid  ? 

Cross-interrogatory  sixth.  Was  it  not  usual  in  August,  1812,  for 
purchasers  to  stipulate  with  the  sellers  of  licenses  or  passports,  to  pay 
them  in  the  event  that  the  license  should  prove  a  valid  protection  ; 
was  there  not  in  August,  1812,  great  doubt  prevailing  of  their  suffi* 
dency  to  protect  property  ;  and  did  not  merchants  fitting  out  vessels 
with  breadstufis  lor  Cadiz  rely  much  for  safety  of  their  property  on 
the  expectation  and  belief  that  the  British,  from  humanity,  would 
penait  the  necessaries  of  life  to  be  carried  in  American  vessels  to  the 
suffering  inhabitants  of  Cadiz ;  and  was  it  not  notorious  and  generally 
believed,  that  without  supplies  from  this  country  those  inhabitants 
would  sufiier  from  want  and  famine  ? 

Cross-interrogatory  seventh.  Will  you  state  any  other  matter,  act, 
or  thing  in  relation  to  this  case  which  may  tend  to  show  that  the  said 
Toyage  was  undertaken,  and  a  passport  obtained,  without  any  inten- 
tion of  supplying  the  British,  or  allied  army  in  Spain  or  Portugal,  or 
of  trading  with  tie  enemy  of  the  United  States,  as  fiir  as  you  Know, 
or  for  any  reason  believe ;  and  herein  state  all  you  know  as  if  thereto 
particnlarly  interrogated  ? 

Fikdby 

GEORaE  SULLIVAN, 
AUonMyfor  the  OlmmoMts  a/nd  AppeUcuUs. 

Filed  in  like  clerk's  office,  January  1,  1817. 
Attest ' 

JNO.  W.  DAVIS,  aerk. 

A  true  copy  of  the  interrogatories  filed. 
Attest: 

JNO.  W.  DAVIS,  Clerk. 


DepositioiM  of  witnesses  produeed,  sworn,  and  examined  on  this 
twenty-ninth  day  of  January,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  fourteen,  by  virtue  of  a  commission  issued  out  of  the  circuit 
c<mrt  of  the  United  States  for  the  first  circuit,  to  us  directed,  for  the 
examination  of  certain  witnesses  in  a  cause  now  pending  in  the 
Supreme  Court  of  the  United  States,  wherein  the  United  States  and 
the  officers  and  orew   of  tlie  United  States  brig-of-war  Argus  are 
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libellants,  against  tbe  ship  Ariadne  and  cargo,  and  Nathaniel  Goddard 
and  others  are  claimants  and  appellants,  on  the  part  and  behalf  of  the 
libellantS;  as  follows,  to  wit : 

The 'answers  of  Cornelius  Coolidge,  of  Boston,  to  interrogatories  an- 
nexed to  this  commissicn,  and  put  to  him  on  the  part  of  the  libel- 
lants,  in  the  title  of  these  depositions  named  : 

1.  To  the  first  interrogatory  he  answers:  That  he  knew  the  Ariadne 
was  laden  at  Alexandria  the  autumn  of  the  year  eighteen  hundred  and 
twelve  with  a  cargo  for  Cadiz,  and  understood  that  she  was  afterwards 
captured  and  carried  into  Philadelphia  ;  he  knew  from  the  owner,  Mr. 
Nathaniel  Goddard,  that  she  was  hound  to  Cadiz,  but  has  no  know- 
ledge on  the  subject  from  the  master,  shippers,  navigators,  passengers, 
or  ^eighters. 

2.  To  the  second  interrogatory  he  answers :  That  he  understood  from 
the  owner,  and  verily  believes,  that  the  Ariadne  was  bound  directly 
to  Cadiz,  and  that  no  other  port  or  place  was  contemplated ;  he  has 
no  other  knowledge  concerning  it. 

3.  To  the  third  interrogatory  he  answers :  That  he  understood  the 
Ariadne  was  laden  in  part  by  the  owner  of  the  ship,  and  filled  up  by 
others  on  freight,  but  he  does  not  know  what  quantity  she  had  on 
board,  nor  has  he  ever  seen  the  invoices  or  bills  of  lading  ;  he  has 
heard  it  asserted  that  she  had  on  board  a  certain  paper  commonly 
called  ^^  an  Allen  &  Sawyer's  license,"  and  thinks  he  has  ^een  it  so 
stated  in  the  newspapers  ;  he  thinks  that  if  such  paper  was  on  board, 
it  was  procured  by  the  owner  of  the  ship,  as  that  was  the  usual  course 
in  such  voyages ;  such  documents  were  easily  obtained  by  any  person 
disposed  to  employ  them,  and  the  use  of  them  was  considered  innocent 
and  lawful  in  toe  prosecution  of  a  voyage  to  a  neutral  port ;  the  depo- 
nent always  so  consideredx  them  until  a  law  of  Congress  was  passed 
prohibiting  the  use  of  licenses  or  passes  of  any  kind. 

4.  To  the  fourth  interrogatory  he  answers :  That,  in  several  conver- 
sations with  Mr.  Goddard,  he  well  remembers  Mr.  Goddard  told  him 
the  Ariadne  was  bound  to  Cadiz  directly,  and  he  thinks  he  was 
informed,  also,  that  the  supercargo  of  the  Ariadne  was  ordered  or 
instructed  to  value  on  the  house  of  Hall  &  Bussel  of  that  place  ;  bat 
he  knows  nothing  more  particular  on  the  subject. 

6.  To  the  fifth  interrogatory  he  answers :  That  he  does  not  know 
what  expectations  were  entertained  by  the  master,  supercargo,  or 
shippers  of  the  Ariadne,  having  never  conversed  with  them,  or  either 
of  them,  on  the  subject ;  but  he  is  Ailly  satisfied  that  the  owner, 
Nathaniel  Gt)ddard,  esq.,  had  no  expectation  or  belief  but  that  the 
cargo  of  the  Ariadne  would  be  sold  to,  and  consumed  by,  the  suffering 
inhabitantcr  of  Cadiz  ;  he  has  frequently  heard  Mr.  Groddard  say,  that 
the  value  of  his  ship  would  not  induce  him  to  undertake  an  illegal 
voyage. 

6.  To  the  sixth  interrogatory  he  answers :  That  he  has  known  money, 
notes  of  hand,  and  bills  of  exchange  to  be  given  and  paid  for  licenses; 
that  he  has  sold  them  himself  in  various  instances,  but  always  on  his 
own  account ;  that  he  never  knew  anything  to  be  paid  by  the  owner, 
shippers,  supercargo,  or  master  of  the  Ariadne,  or  any  person  in  their 
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behalf,  for  uiy  license,  passport,  or  other  document  referred  to  in  said 
interrogatory,  for  said  ship  and  cargo,  either  in  cash^  or  by  note  or 
notes  of  hand,  bill  or  bills  of  exchange,  or  otherwise. 

7,  To  the  seventh  interrogotory  he  answers :  That  not  being  in  any 
way  interested  in  the  Ariadne  or  her  cargo,  he  can  say  nothing  fur- 
ther or  more  particular  respecting  the  said  voyage  than  is  already 
stated  in  the  foregoing  answers. 

CORNELIUS  COOLIDGE. 

The  answers  of  the  said  Cornelius  Coolidge  to  the  cross  interrogatories 
annexed  to  this  commission,  put  to  him  on  the  part  of  the  claimants 
and  appellants,  in  the  title  of  these  depositions  named  : 

1.  To  the  first  cross-interrogatory  he  answers :  That  he  knows  Na- 
thaniel Goddard,  one  of  the  claimants,  and  probably  all  of  them,  but 
cannot  say  positively,  never  having  seen  the  freight  list  of  the 
Ariadne. 

2.  To  the  second  cross-interrogatory  he  answers :  That  he  was  in- 
formed at  the  time  that  the  Ariadne  was  fitting  for  a  voyage  to  Cadiz, 
and  be  knows  from  observation  that  the  owner  of  the  ship  was  scrupu- 
lonsly  particular  in  planning  and  prosecuting  said  voyage  to  conform 
to  the  laws  of  the  United  States  in  every  respect ;  he  does  not  believe 
that  there  was  any  intention,  design  or  expectation  in  the  prosecution 
of  said  voyage,  other  than  that  of  supplying  the  inhabitants  of  Cadiz. 

3.  To  the  third  cross-interrogatory  he  answers :  That  he  knew  no- 
thing about  the  invoices,  bills  of  lading,  or  other  papers  of  the 
Ariadne ;  that  he  knows  of  no  motive  which  could  induce  the  con- 
cerned to  make  use  of  simulated  papers.  Passports  or  licenses,  so 
called,  were  sold  commonly  and  generally  in  the  autumn  of  the  year 
1812,  and  there  was  no  difficulty  in  procuring  them  ;  that  he  sold 
nianj  himself,  and  it  was  considered  as  innocent  to  deal  in  them  as  in 
any  other  merchandise.  It  was,  as  he  believes,  universally  under- 
stood in  Boston  and  the  other  seaports  that  documents  or  papers  of 
the  above  description  might  be  easily  obtained  ;  but  there  was  no  en- 
gagement, as  far  as  he  knew,  express  or  implied,  that  the  vessels  or 
persons  employing  such  documents  should  conduct  themselves  in  any 
way  diflferently  towards  the  enemy  of  the  United  States,  in  conse- 
quence of  tlieir  having  such  documents  or  papers.  They  were  sold  to 
any  and  all  persons  who  chose  to  buy  them,  and  he  recollects  having 
in  several  instances  sold  them  to  persons  who  were  very  inveterate  to 
the  British  government,  and  who  were  as  ready  to  make  U3e  of  l^hem 
as  those  of  an  opposite  way  of  thinking.  They  were  also  often  used, 
as  the  deponent  knows,  in  order  to  deceive  the  enemy,  and  for  no 
other  purpose,  on  board  vessels  bound  to  places  not  mentioned  in  the 


4.  To  the  fourth  cross-interrogatory  he  answers :  That  it  was  under- 
stood in  Boston  that  while  the  city  of  Cadiz  was  invested  by  the 
French,  in  1812,  much  of  the  population  of  the  neighboring  country 
had  fled  to  that  city  for  safety  ;  that  flour  and  other  produce  main- 
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tained  high  prices  in  consequence,  and  offered  great  indacements  to 
adventnrers  from  this  country  ;  that  these  considerations  induced  him, 
the  deponent,  to  despatch  several  vessels  to  Cadiz  with  flour  and 
breadstuffs,  which  were  sold  bj  the  American  consul  or  the  house  of 
Widow  Boberts  &  Co.,  (an  ancient  Spanish  house,)  to  the  inhabit- 
ants ;  and  he  has  also  understood  from  the  masters  of  his  vessels  that 
flour  was  sometimes  purchased  from  vessels  in  the  bay  of  Cadiz,  to  be 
carried  to  places  then  occupied  by  the  French. 

5.  To  the  fifth  cross-interrogatory  he  answers :  That  he  never  heard 
any  person  engaged  in  the  voyage  of  the  Ariadne  speak  on  the  subject, 
except  Mr.  Goddard,  the  owner  of  the  ship.  From  him  he  always 
understood  that  the  voyage  was  projected  and  prosecuted  with  the 
uniform  intention  of  disposing  of  the  cargo  to  the  inhabitants  of 
Spain,  and  Cadiz  particularly,  without  any  design  of  trading  witn  or 
assisting  the  then  enemy  of  the  United  States  ;  that  he,  nor  any  one 
concerned,  would  not  be  interested  in  said  voyage  unless  it  could  be 
conducted  without  contravening  the  laws,  and  that  they  had  under- 
taken the  enterprise  without  the  smallest  doubt  of  its  legality. 

6.  To  the  sixth  cross-interrogatory  he  answers :  That  the  purchasers 
of  licenses,  at  the  period  alluded  to,  commonly  agreed  to  pay  there- 
for in  the  event  of  the  same  answering  the  purpose  ;  but  much  doubt 
was  then  entertained  of  their  sufficiency  to  protect  the  vessels  and 
cargoes  which  had  them.  There  was  a  strong  belief  prevailing  at 
that  time  that  the  humanity  of  the  British  government  would  suffer 
supplies  for  the  inhabitants  of  Cadiz  to  pass  unmolested. 

7.  To  the  seventh  cross-interrogatory  he  answers :  That  he  can  state 
nothing  further  in  relation  to  said  voyage,  or  the  motives  or  inten- 
tions of  the  concerned  therein,  than  he  has  already  given  in  the  fore- 
going answers. 

CORNELIUS  COOLIDGE. 

The  answers  of  Francis  J.  Oliver,  of  said  Boston,  to  the  interrogatories 
annexed  to  this  commission,  put  to  him  on  behalf  of  the  libelants 
in  the  title  of  these  depositions  named: 

1.  To  the  first  interrogatory  he  answers :  That  he  knows  nothiog, 
never  having  conversed  with  any  or  either  of  the  persons  mentioned 
in  said  interrogatory  on  the  subject,  except  as  hereinafler  stated  in 
his  answer  to  the  fifth  cross-interrogatory. 

2.  To  the  second  interrogatory  he  answers:  That  he  knows  nothing. 

3.  To  the  third  interrogatory  he  answers  :  That  he  understood  from 
common  report,  at  the  period  alluded  to  in  said  interrogatory,  that 
the  Ariadne  had  on  board  a  license  or  paper  of  that  sort ;  but  he 
knows  nothing  particular,  or  of  his  own  knowledge,  on  the  subject 
matter  of  this  or  any  other  point  or  question  in  said  interrogatory. 

4.  To  the  fourth  interrogatory  he  answers :  That  he  knows  nothing 
of  the  subject  matter  of  said  interrogatory. 

5.  To  the  fifth  interrogatory  he  answers  :  That  he  neither  knows, 
nor  has  he  understood  anything  on  the  subject  thereof,  for  the  same 
reason  assigned  in  his  answer  to  the  first  interrogatory. 
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6.  To  the  first  interrogatory  he  answers :  That  he  knows  nothing. 

7.  To  the  seventh  interrogatory  he  answers  :  That  having  no  in- 
terest direct  or  indirect  in  the  Ariadne,  or  voyage,  or  cargo,  he  does 
not  remember  any  circumstances  whatever  thereto  relating. 

FRANCIS  J.  OLIVER. 

The  answers  of  the  said  Oliver  to  the  cross-interrogatories  annexed 
to  this  commission,  and  put  to  him  on  the  part  of  the  claimants 
and  appellants  in  the  title  of  their  depositions  named  : 

1.  To  the  first  cross-interrogatory  he  answers :  That  he  knows  Mr. 
Ooddard,  one  of  the  claimants,  but  does  not  know  the  names  of  the 
others,  though  if  the  same  were  named  to  him,  he  thinks  he  should 
probably  answer  that  he  knows  them. 

2.  To  the  second  cross-interrogatory  he  answers :  That  he  never  re- 
ceived aoy  information  from  the  concerned  relative  to  said  voyage ; 
that  he  has  no  reason  to  believe  that  the  said  cargo  was  destined  to 
supply  the  then  enemy  of  the  United  States,  or  her  allies,  and  that 
from  the  high  respectability  of  Mr.  Goddard  as  a  man  of  integrity 
and  honor,  he  does  not  believe  the  said  Goddard  would  intentionally 
violate  any  of  the  laws  of  his  country. 

3.  To  the  third  cross-interrogatory  he  answers :  That  he  never  saw 
either  or  any  of  the  papers  belonging  to  the  Ariadne  at  that  or  any 
other  period,  and  knows  nothing  about  them  ;  that  licenses  or  papers 
of  that  description  were,  at  the  period  alluded  to,  an  article  of  traffic, 
and  pnblicly  bought  and  sold  in  the  market,  and  that  such  traffic  was 
notorious  and  familiar  to  all  persons^  merchants  and  others.  He  never 
knew  that  the  sale  of  the  said  papers  was  confined  to  any  class  or  des- 
cription of  persons  whatever,  or  that  any  particular  mode  of  conduct 
in  relation  to  the  enemy  was  to  be  observed  by  vessels  or  persons  sail- 
ing with  such  documents ;  that  any  person  could  procure  said  papers 
who  chose  so  to  do  and  were  able  to  pay  for  them ;  that  it  is  his  belief 
that  vessels  frequently  carry  licenses  in  order  to  deceive  the  enemy, 
upon  voyages  well  understood  to  be  legal ;  that  he  never  sold  any 
licenses  or  papers  of  that  sort,  and  was  never  concerned  in  the  sales 
thereof,  made  by  his  partner  Mr.  Cornelius  Coolidge;  such  traffic 
being  entirely  distinct  from  the  copartnership  transactions. 

4.  To  the  fourth  cross-interrogatory  he  answers  :  That  it  was  well 
known  in  Bo'^ton  that  the  city  of  Cadiz  was  invested  by  the  French,  and 
the  population  thereof  greatly  increased  by  such  circumstance  about  the 
time  alluded  to  in  said  cross-interrogatory;  but  he  is  unable  to  parti- 
cularise the  months  of  July  and  August ;  that  shipments  of  fiour  and 
breadstufis  were  considered  as  offering  great  profits  to  the  adventurers  ; 
that  a  number  of  vessels  so  laden  sailed  from  Boston  about  that  time 
bound  to  Cadiz  and  Lisbon,  the  owners  of  which,  as  he  believes,  had 
Bo  intentions  to  trade  or  deal  with  the  enemy. 

5.  To  the  fifth  cross-interrogatory  he  answers  :  That  he  never  had 
%uj  conversation  with  any  person  concerned  in  the  Ariadne,  her  voy- 
age, or  cargo,  till  very  recently,  respecting  the  same.  Within  a  few 
days  past  he  conversed  with  Mr.  Goddard  on  the  subject,  when  he  de- 


106  N.   A  B.   60DDAKD. 

dared  that  the  voyage  of  the  Ariadne  was  perfectly  fair  and  under- 
taken without  any  improper  intentions  whatever.  As  to  the  latter 
clauses  of  the  said  cross-interrogatory,  he  knows  nothing. 

6.  To  the  sixth  cross-interrogatory  he  answers:  That  in  consequence 
of  the  doubts  entertained  by  adventurers  as  to  the  competency  of  that 
class  of  licenses  called  ^'Sawyer's  licenses/'  to  protect  vessels  and 
cargoes  sailing  with  them,  the  purchasers  of  such  documents  usually 
stipulated  to  pay  therefor,  if  the  same  should,  on  trial,  prove  a  sufScient 
protection.  It  was  believed  at  the  period  alluded  to  that  the  inhabi- 
tants of  Cadiz  would  suffer  from  want,  unless  supplies  were  ftirnished 
from  this  country. 

7.  To  the  seventh  cross-interrogatory  he  answers :  That  he  knows 
nothing  more  than  is  hereinbefore  stated  ;  but  he  verily  believes  that 
Mr.  Goddard  never  entertained  the  design  or  intention  imputed  to  him 
in  the  foregoing  interrogatories. 

FRANCIS  J.  OLIVER, 

Fees  for  executing  this  commission,  |40. 


United  States  op  America, 
Massachusetts  district.  ' 

The  circuit  court  of  trie  United  States  for  the  first  circuit,  begun  and 
holden  at  Boston,  within  and  for  the  Massachusetts  district,  on  Tues- 
day, the  fifteenth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixteen. 

To  Daniel  Davis  and  Charles  P.  Curtis^  of  Boston,  in  the  die  rid  of 

Massachusetts y  esquires,  or  to  either  of  them : 

Know  ye  that,  reposing  confidence  in  your  wisdom,  prudence,  and 
fidelity,  we  have  appointed,  and  by  these  presents  do  authorize  and  em- 
power you  to  take  the  answers  to  the  interrogatories  hereunto  annexed, 
de  bene  esse,  of  Samuel  M.  Frothingham,  a  witness  in  behalf  of  the  claim- 
ants hereinafter  named,  to  be  used  in  a  certain  cau»e  now  pending  in 
the  Supreme  Court  of  the  United  States,  wherein  the  United  States  of 
America  are  libellants  against  the  ship  Ariadne  and  cargo,  and 
Nathaniel  Goddard  and  others  are  claimants  and  appellants ;  and  to 
this  end  at  certain  days  to  be  by  you  appointed  for  that  purpose,  to 
cause  the  said  Samuel  to  come  before  you  ;  and  the  said  Samuel,  when 
present  before  you,  to  examine  carefully  on  oath  touching  the  premises. 
And  when  you  shall  have  taken  the  examination  as  aforesaid,  to  re- 
duce, or  cause  the  same  to  be  reduced  to  writing,  and  to  be  subscribed 
by  said  Samuel  in  your  presence  ;  and  the  same,  so  taken  and  sab- 
scribed,  to  return  together  with  this  commission  and  your  doings 
herein  enclosed,  sealed,  and  directed  to  the  chief  justice  and  the  asso- 
ciate justices  of  the  Supreme  Court  of  the  United  States^  to  be  holden 
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at  Waahington,  being  the  present  seat  of  the  national  goyernment^  on 

the  first  Monday  of  February  next. 

In  testimony  whereof,  we  have  caused  the  seal  of  said  circuit  court 

to  be  hereunto  annexed.    Witness  the  Hon.  John  Marshall,  at 

[l.  8.]  Boston,  this  twenty-fourth  day  of  January,  in  the  year  of  our 

Lord,  one  thousand  eight  hundred  and  seventeen. 

W.  S.  SHAW,  Clerk. 


UNITED  erTATES  OF  AMERICA. 

h  the  case  of  the  United  States  vs.  Ship  Ariadne^  Naihanid  Goddard, 

and  aXL  claimants  omd  appellants. 

Supreme  Court  Unitbd  States,  ? 
February  term,  1817.         S 

Interrogatories  to  be  put  on  behalf  of  the  claimants  and  appellants 
to  Samuel  M.  Frothingham,  a  witness  produced  by  them  : 

Interrogatory  first.  Do  you  know  the  claimants  and  appellants ; 
and  how  long  have  you  known  them? 

Interrogatory  second.  Were  you  employed  by  them  as  supercargo 
of  the  ship  Ariadne,  Williams,  master,  on  her  voyage  from  Philadel- 
phia to  Cadiz,  in  December,  1812,  and  when  you  were  so  employed? 

Interrogatory  third.  Did  she  sail  from  Philadelphia  for  Cadiz  with 
the  same  papers,  bills  of  lading  and  instructions  as  were  on  board  or 
were  given  for  her  voyage  from  Alexandria,  and  with  which  she  sailed 
from  that  port  in  September  preceding  ;  annex  hereto  all  the  papers 
which  you  have,  in  any  way  pertaining  to  said  voyage,  and  as  to  those 
which  you  have  not,  will  you  state  where  the  same  are,  or  how  and 
when  they  were  put  out  of  your  possession  ? 

Interrogatory  tourth.  What  were  your  instructions  from  said  appel- 
lants ;  were  they  all  in  writing  or  verbal ;  please  annex  all  those 
which  were  in  writing,  and  state  all  such  as  were  verbal  particularly  ? 

Interrogatory  fifth.  To  what  houses  were  you  to  apply  in  Cadiz  for 
aid  and  aavice  in  disposing  of  said  cargo  ;  of  what  nation  were  they, 
and  were  any  of  them  English  agents  or  employed  by  the  enemy  to 
purchase  provisions  for  his  use  or  that  of  his  allies  ? 

Interrogatory  sixth.  Did  you  proceed  to  said  Cadiz  ;  when  did  you 
arrive  there,  and  to  whom  was  the  cargo  of  said  vessel  sold,  and  what 
was  the  ultimate  appropriation  of  the  proceeds ;  state  particularly  a  1 
the  acts,  matters  ana  things,  what  you  Know  in  relation  to  the  intended 
and  actual  disposition  of  said  cargo  and  proceeds  thereof? 

Interrogatory  seventh.  Was  the  same  course,  as  far  as  you  know,  or 
for  any  reason  believe,  pursued  in  relation  to  the  disposal  and  ultimate 
appropriation  of  the  same  as  would  have  been  pursued  if  she  had  pro- 
ceeded without  interruption  or  capture  on  her  voyage  from  Alexandria 
u  aforesaid ;  and  however  that  may  be,  please  to  state  all  that  was 
done  with  said  cargo  and  proceeds  as  far  as  you  know  or  for  any  reason 
believe  ? 

Interrogatory  eighth.  Was  any  of  said  cargo  sold  as  you  know. 
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with  the  intention  that  the  same  should  come  to  the  use  or  consump- 
tion of  the  enemy  of  the  United  States  or  allied  army  of  said  enemy  ? 

Interrogatory  ninth.  Do  yon  know  what  were  the  original  designs 
or  expectation  of  the  claimants  and  appellants  in  relation  to  the  dis- 
posal of  said  cargo ;  was  it  or  was  it  not  to  trade  with  the  enemy  of  the 
ITnited  States  or  to  furnish  him  or  the  army  of  his  allies  with  supplies 
of  provisions? 

Interrogatory  tenth.  Did  said  vessel  pursue  her  voyage  with  any 
passport  from  the  enemy ;  and  if  yea,  will  you  annex  the  same,  or 
state  its  nature,  if  not  in  your  possession  or  within  your  power  to  ob- 
tain the  same ;  and  if  not  in  your  power  to  obtain  the  same,  state  the 
reason  why  such  passport  or  passports  is,  or  are  not  in  your  power  or 
possession  ? 

Interrogatory  eleventh.  Was  or  not  the  appellants,  as  you  k-.ow, 
careful  and  desirous  to  observe  the  laws  of  the  United  States  in  respect 
to  intercourse  with  the  enemy,  and  desirous  in  principle  to  avoid  every 
infraction  of  any  of  said  laws,  the  violation  of  the  proper  duties  of 
citizens  ? 

Interrogatory  twelfth.  Do  you  know  any  other  act,  matter,  or 
things  which  may  tend  to  show  and  prove  the  innocence  of  the  claim- 
ants' intentions  in  planning  the  original  voyage  of  the  said  vessel, 
and  fitting  her  out  therefor  ;  if  yea,  state  the  same  fully,  as  if  thereto 
particularly  interrogated  ? 

Filed  by  GEO.  SULLIVAN, 

Proctor  and  Attorney  for  daimants  and  appeUants, 

Filed  in  the  Clerk's  office,  this  19th  December,  1816. 
Attest :  J.  W.  DAVIS,  Clerk. 


supreme  court  of  the  unifed  states. 

The  United  States  and  the  officers,  &c.,  of  the  United  States  briq- 

OF-WAR  Argus,  Appellees, 

ada. 

The  ship  Ariadne  and  cargo.  Appellants. 

Cross-interrogatories  by  the  appellees  to  be  put  to  — —  ,  a 

witness  on  the  part  of  the  appellants: 

Interrogatory  first.  Are  you  a  citizen  of  the  United  States,  and  where 
did  you  reside  at  the  time  the  facts  mentioned  in  your  answers  to  the 
direct  interrogatioiis  took  place ;  and  where  was  your  domicil  dariog 
the  late  war  between  Great  Britain  and  the  United  States,  or  any 
period  thereof? 

Interrogatory  second.  Are  you  interested  in  the  above  entitled  cause, 
directly  or  indirectly  ? 

Interrogatory  third.  Are  yon  to  be  gainer  or  loser  by  the  event  of 
said  cause  ? 

Interrogatory  fourth.  How  did  you  at  the  above  period,  or  do  you 
stand  related  in  interest  or  business  with  the  captain  or  owners  of  the 
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Ariadne  or  the  shippers  or  any  of  them  in  the  Toyage  alluded  to  in 
the  direct  interrogatories^  or  were  you  consignee  as  to  said  voyage  or 
otherwise  ? 

Interrogatory  fifth.  Did  you  know,  or  had  you  cause  to  helieve  that 
more  papers  were  on  hoard  the  Ariadne  than  you  had  personally  in- 
spect^, or  of  the  contents  of  which  you  had  been  apprised  ? 

Interrogatory  sixth.  Do  you  not  believe  that  the  Ariadne,  on  the 
voyage  to  which  the  direct  interrogatories  apply,  had  a  license,  pass- 
port, or  protection  of  some  kind  on  board,  either  from  Great  Britain 
or  some  person  authorized  or  pretending  to  be  authorized  by  Great 
Britain ;  or  if  you  have  heard  to  this  effect,  state  from  whom  ? 

Interrogatory  seventh.  Did  you  not  believe  that  the  Ariadne  had 

I)aper8  on  board  of  some  kind  which  would  have  protected  her,  or  have 
ed  to  her  protection  in  the  event  of  her  meeting  British  cruisers  on 
the  voyage  above  referred  to  ? 

Interrogatory  eighth.  Would  you  have  entrusted  your  property  on 
board  had  you  not  been  of  opinion  that  the  Ariadne  would  pass  on 
her  voyage  without  capture  by  British  cruisers  in  case  she  were  met 
by  them  ? 

Interrogatory  ninth.  Did  not  the  captain  or  supercargo,  or  some 
other  person,  by  words  or  writing,  or  by  some  other  means,  induce 
jon  to  believe,  or  represent  to  you,  that  the  Ariadne  had  a  paper  or 
papers  on  board  which  would  protect  her  from  British  capture? 

Interrogatory  tenth.  Did  you  not  understand,  or  do  you  not  believe, 
that  the  cargo  of  the  Ariadne^  or  part  thereof,  was  intended  to  supply 
the  British  forces  in  Spain  or  Portugal  or  some  other  place  ? 

Interrogatory  eleventh.  Was  it  not  your  expectation  that  the  Brit- 
ish forces  in  Spain  or  Portugal  would  be  the  cause  of  producing  a 
good  price  and  easy  sale  of  said  cargo  or  part  thereof? 

Interrogatory  twelfth.  How  was  the  said  cargo  to  be  disposed  of, 
aod  of  what  was  the  return  cargo  to  consist  ? 

Interrogatory  thirteenth.  Do  you  know  or  do  you  not  know  of  any 
correspondence  with  Allen,  the  person  acting  or  who  has  acted  as 
British  consul  at  Boston,  or  any  agent  or  pretended  agent  of  Great 
Britain,  and  any  person  connected  with  the  Ariadne  or  her  cargo, 
respecting  the  said  voyage  of  the  Ariadne,  or  her  cargo,  or  her  return 
Yoyage ;  and,  if  so,  what  was  this  correspondence  ?  Was  it  in  words, 
or  by  letter,  or  the  signing  of  any  paper  or  papers,  by  the  said  Allen 
or  any  person  concerned  or  connected  with  said  vessel  and  cargo,  or 
the  owners  or  persons  concerned  with  the  same  ? 

Interrogatory  fourteenth.  Do  you  or  do  you  not  know  of  any  money 
paid  by  any  person  concerned  or  in  anywise  interested  or  connected  in 
said  voyage,  vessel,  or  cargo,  to  the  said  Allen,  as  consul  or  otherwise, 
or  any  other  person  as  consul  or  agent,  or  acting  as  consul  or  agent  for 
the  British  government;  or  have  you  heard  or  been  led  to  understand 
that  such  was  the  case,  and  how  have  you  so  learned  or  understood  ? 

Interrogatory  fifteenth.  Do  you  know  of  any  bill  or  bills  drawn  in 
favor  of  the  British  government,  or  a  British  subject,  or  any  person 
whomsoever  in  Great  Britain  or  its  dependencies,  directly  or  indirectly, 
to  benefit  the  said  government  or  any  such  subjects,  by  any  person  or 
persons  whomsoever,  in  consequence  of,  or  in  compensation  or  oonsid- 
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eration  of,  any  liceDse,  passports,  or  other  papers  signed  or  authorized 
by  or  of  any  acts  done  or  to  be  done,  or  ot  any  assurances  or  promises 
made  by  the  said  Allen  or  any  other  person  authorized  or  pretending 
to  be  authorized  by  the  British  government,  or  acting  for  that  govern- 
ment, touching  the  said  voyage,  vessel,  or  cargo,  or  in  anywise  con- 
nected with  the  same,  on  her  return  voyage  or  cargo  ;  or  if  you  do  not 
know  the  above  circumstances  or  any  part  thereof,  have  you  cause  to 
believe  that  they  or  any  of  them  took  place  ? 

Interrogatory  sixteenth.  Do  you,  or  do  you  not,  know,  believe,  or 
understand,  that,  at  or  about  the  time  alluded  to  in  the  direct  inter- 
rogatories, the  whole,  or  the  generality,  or  some  of  the  vessels  which 
arrived  in  Spain  or  Portugal  from  the  United  States  of  America  were 
supplied  with  British  licenses,  passports,  or  protections,  and  was  it 
not  conceived  good  policy  to  hav   them  so  supplied  ? 

Interrogatory  seventeenth.  What  was  the  probable  number  and 
strngth  of  the  British  and  allied  military  and  naval  foroes  at  and  near 
Cadiz,  and  in  Spain  and  Portugal  generally,  at  the  times  alluded  to  in 
the  direct  interrogatories  ? 

Interrogatory  eighteenth.  Who  do  you  know  or  believe  were  the 
real  purchasers  or  actual  consignees  of  the  cargo  of  the  Ariadne,  or 
any  part  thereof,  which  arrived  at  Cadiz,  or  as  the  place  may  be,  on  her 
voyage  from  the  United  States,  as  alluded  to  in  the  answers  to  the  di- 
rect interrogatories ;  and  did  you  not  dispose  of  the  same,  and  were 
not  brokers  or  other  agents  or  nominal  vendees  resorted  to  in  respect 
to  said  cargo  or  cargoes  generally  from  the  United  States  to  avoid  the 
direct  responsibility  of  selling  to  the  British  or  allied  armies  or  navy, 
or  the  appearance  of  a  communication  with  either  ? 

Interrogatory  nineteenth.  How  were  the  avails  of  the  cargo  of  the 
Ariadne,  and  every  part  thereof,  disposed  of  or  appropriated  on  the 
voyage  above  alluded  to  in  Spain  or  Portugal,  and  if  any  bill  or  bills 
of  exchange  were  purchased  by  any  person  in  any  transaction  touch* 
ing  said  cargo,  describe  said  bills  ;  on  what  country,  by  whom,  and  in 
whose  iavor,  were  they  drawn? 

Interrogatory  twentieth.  Did  you,  or  did  you  not,  by  letter  or  other- 
wise, intimate  to  or  advise  the  shippers  or  owners,  master  or  supercargo, 
of  the  Ariadne  and  cargo,  in  the  voyage  above  alluded  to,  to  obtain 
in  any  manner  whatsoever  a  license,  protection,  or  passport,  of  any 
kind  soever  as  from  the  British  government  or  any  of  its  officers,  civil 
or  military,  for  the  purpose  of  protecting  the  Ariadne  or  cargo,  or  any 
part  thereof,  on  her  said  voyage,  from  capture  or  molestation  from 
British  cruisers,  or  were  you  in  the  habit  of  instructing  or  advising, 
or  did  you  instruct  or  advise,  any  of  your  American  correspondents  or 
acquaintances  to  this  effect? 

Interrogatory  twenty-first.  Did  you,  in  any  letter  or  letters  or  com- 
munications to  the  United  States,  in  any  way  recommend  the  shipment 
of  provisions  or  other  articles  for  the  supply  of  the  British  or  allied 
armies  or  navy  in  Spain  or  Portugal ;  and,  if  so,  when  and  how  and 
to  whom  did  you  give  or  send  such  advice,  or  did  you  not  send  or  give 
an  opinion  to  any  person  connected  in  the  voyage  aforesaid,  or  other 
persons  in  the  United  States,  that  shipments  from  thence  t.o  Spain 
or  Portugal  would  be  advisable  on  account  of  the  increased  coneump- 
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tion  bj  the  military  or  naval  forces  of  Great  Britain  or  her  allies  in 
those  kingdoms,  and,  if  so,  when  did  yon  give  or  send  such  opinion? 

Interrogatory  twenty-second.  Had  yon  a  commercial  connexion  hy 
the  name  of ,  or  a  partner  or  partners  in  England  or  its  depen- 
dencies, during  the  late  war  between  Great  Britain  and  the  United 
States,  or  any  period  thereof?  if  so,  describe  him  or  them  by  name. 

Interrogatory  twenty-third.  Were  not  arrivals  at  Cadiz  with  pro- 
visions or  supplies  for  the  British  or  allied  armies  frequent,  or,  if  not 
frequent,  did  they  not  take  place  in  some  degree  ? 

Interrogatory  twenty-fourth.  Did  not  the  British  and  allied  armies 
frequently,  and  if  not,  occasionally,  obtain  supplies  from  provisions  or 
other  articles  which  had  arrived  at  Cadiz  ? 

Interrogatory  twenty-fifth.  If  you  have  any  documents  or  letters  or 
other  papers  in  your  possession  or  at  your  command  touching  the 
foregoing  cross-interrogatories,  will  you  annex  the  same,  or  copies 
thereof,  to  your  answers? 

Interrogatory  twenty-sixth.  Do  you  know  of  any  circumstances,  fact 
or  iacts,  document  or  documents,  in  anywise  touching  the  license,  the 
passports,  the  cargo^  the  sales,  or  the  bill  or  bills,  transaction  or  trans- 
actions in  any  of  the  foregoing  cross-interrogatories  alluded  to,  and  not 
hy  you  to  these  interrogatories  fully  answered?  if  so,  make  answer 
unto  the  same  as  particularly  as  if  specially  and  at  large  interrogated. 

Interrogatory  twenty-seventh.  Were  you  not  in  Great  Britain  or 
some  of  her  dependencies  during  the  said  war,  or  some,  and  if  some, 
what  periods  thereof  and  at  what  place  or  places? 

Interrogatory  twenty-eighth.  What  were  your  occupations  and  ob- 
jects when  in  Great  Britain  or  any  of  her  dependencies,  as  referred  to 
in  the  above  twenty-seventh  cross-interrogatory  ? 

Interrogatory  twenty-ninth.  Were  you  not  in  ports  or  places  of 
Europe  during  the  war  last  above  referred  unto,  and  if  yea,  in  what 
ports  or  places,  and  at  what  times,  as  to  each  port  and  place  ?  In  what 
trade  or  business,  during  said  periods,  and  in  said  several  ports  or 
places,  were  you  concerned  either  directly  or  indirectly,  and  with 
what  countries,  ports,  or  places  was  such  trade  or  business  carried  on, 
and  in  what  articles  ? 

JOHN  WOODWARD, 

AdvwxUefoT  Appellees. 

Hon.  Danibl  Davis,  Cimmiasicmer. 

Filed  by  G.  Sullivan  in  behalf  of  Mr.  Woodward,  January  1,  1817. 
Attest:  JOHN  W.  DAVIS,  Cl&rk. 

A  true  copy  of  the  interrogatories. 
Attest:  W.  S.  SHAW,  Clerk. 


Deposition  of  Samuel  M.  Frothingham,  produced,  sworn,  and  exam- 
ined on  the  twenty-fourth  day  of  January,  in  the  year  of  our  Lord 
eighteen  hundred  and  seventeen,  by  virtue  of  a  commission  issued  out 
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of  the  circuit  conrt  of  the  United  States  for  the  first  cireait,  to  us 
directed,  for  the  examination  of  said  Frothingham  in  a  certain  cause 
now  pending  in  the  Supreme  Court  of  the  United  States,  wherein  the 
United  States  of  America  are  libellants  against  the  ship  Ariadne  and 
cargo,  and  Nathaniel  Goddard  and  others  are  claimants  and  appel- 
lants, on  behalf  of  the  claimants  and  appellants,  as  follows^  viz : 

DANIEL  DAVIS, 
CHARLES  PELHAM  CURTIS, 

Chmmimofners, 

The  answers  of  Samuel  May  Frothingham  to  the  interrogatories  an- 
nexed to  this  commission,  and  put  to  the  said  Frothingham  on  the 
part  of  the  claimants  and  appellants : 

1.  To  the  first  interrogatory  he  answers :  That  he  has  known  all 
the  claimants  and  appellants  aforesaid  for  several  years. 

2.  To  the  second  interrogatory  he  answers :  That  early  in  Decem- 
ber, 1812,  he  was  employed  by  said  claimants  to  join  the  Ariadne, 
then  at  Philadelphia,  to  take  charge  of  her  cargo,  and  thence  to  pro- 
ceed to  Cadiz,  according  to  the  instructions  hereto  annexed,  marked  A 
B,  with  the  signatures  of  the  commissioners  endorsed  thereon. 

3.  To  the  third  interrogatory  he  answers  :  That  the  Ariadne  sailed 
from  Philadelphia  with  the  same  bills  of  lading  and  the  same  papers 
employed  when  she  sailed  from  Alexandria,  except  such  papers  as 
were  necessarily  altered  by  a  change  of  master  and  supercargo  and  a 
crew  ;  that  all  the  papers  touching  said  voyage  which  are,  or  at  any 
time  have  been,  within  the  possession  or  control  of  this  deponent, 
are  by  him  hereto  annexed  and  marked  A  B,  with  the  names  of  the 
commissioners  endorsed  on  each  of  them. 

4.  To  the  fourth  interrogatory  he  answers :  That  no  verbal  instruc- 
tions whatever  were  received  by  him,  and  that  the  written  instructions 
given  him  are  contained  in  certain  letters  hereto  annexed,  marked  A 
B,  with  the  names  of  the  commissioners  endorsed  thereon. 

6.  To  the  fifth  interrogatory  he  answers :  That  the  only  houses  he 
was  recommended  to  employ  were  those  of  widow  of  M.  Roberts  &  Co. 
and  Hall  &  Russel ;  that  the  former  of  said  houses  is  composed  of 
Spaniards,  and  the  latter  is  American ;  that  neither  of  said  hoases 
were  employed  by  the  then  enemy  of  the  United  States  or  his  allies  as 
agents  to  purchase  supplies  or  for  any  other  purpose,  as  this  deponent 
knows  or  believes. 

6.  To  the  sixth  interrogatory  he  answers :  That  he  proceeded  on 
board  the  Ariadne  from  Philadelphia  to  Cadiz,  and  arrived  at  the  last 
mentioned  place  on  16th  February,  A.  D.  1813  ;  that  he  immediately 
consigned  his  cargo  to  Messrs.  Hall  &  Russel  before  mentioned  ;  about 
eighteen  hundred  barrels  of  flour  were  retailed  from  the  vessel  to 
bakers,  confectioners,  and  other  persons ;  one  lot  of  about  one  thou- 
sand barrels  and  the  residue  in  small  quantities ;  the  remainder  was 
then  landed  and  sold  under  the  diection  of  Hall  &  Russel,  as  appears 
by  their  account  of  sales  thereof,  hereto  annexed,  marked  and  endorsed 
as  aforesaid.  The  proceeds  of  said  cargo  were  remitted  to  Mamuel 
Williams,  esq.,  London,  except  the  proportion  thereof  belonging  to 
Samuel  May,  the  proceeds  of  five  hundred  barrels  of  flour,  which  by 
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his  ordera  was  remitted  to  Henry  Bromfield,  London,  whom  this  depo- 
nent believes  to  be  an  American  ;  all  which  ftiUy  appears  by  the  par- 
ticular accounts  of  this  deponent  with  each  of  his  employers,  hereto 
aoDexed,  marked  A  B  and  endorsed  with  the  names  of  the  commis- 
sioners. 

7.  To  the  seventh  interrogatory  he  answers :  That,  as  far  as  he 
knows,  the  conduct  of  the  concerned,  touching  the  final  disposition  and 
appropriation  of  said  cargo  and  the  proceeds  thereof,  was  not  different 
from  what  it  would  have  been  had  the  Ariadne  arrived  at  Cadis  with- 
out molestation,  and  from  his  means  of  knowledge  he  believes  that  no 
alteration  of  conduct  took  place  from  any  cause.  The  latter  clause  of 
this  interrogatory  is  fully  answered  in  his  reply  to  the  sixth  inter- 
rogatory. 

8.  To  the  eighth  interrogatory  he  answers :  That  every  barrel  of 
said  cargo  was  sold  to  Spaniards,  and,  as  he  believes,  for  their  use  and 
consumption  ;  no  intentions  were  entertained  by  him  of  disposing  of 
the  same  for  the  use  of  the  enemy  of  the  United  States,  or  his  allies, 
directly  or  indirectly. 

9.  To  the  ninth  interrogatory  he  answers :  That  he  was  not  em- 
ployed by  the  concerned  till  after  the  capture  of  the  Ariadne  by  the 
Argus,  and  cannot  :)tate  from  his  own  knowledge  their  original  designs. 

10.  To  the  tenth  interrogatory  he  answers :  That  the  only  passport 
of  which  he  had  any  knowledge  on  board  the  Ariadne  was  one  from 
the  district  court  of  the  United  States  for  Pennsylvania  district,  which 
is  hereto  annexed,  marked  A  B,  with  the  names  of  the  commissioners 
endorsed  thereon. 

11.  To  the  eleventh  interrogatory  he  answers :  That,  as  far  as  he 
knows  and  believes,  the  said  appellants  were  particularly  careful  to 
do  nothing  which  should  infringe  the  laws  or  their  duty  as  good 
citizens. 

12.  To  the  twelfth  interrogatory  he  answers:  That  he  has  fully 
stated  everything  within  his  knowledge  relative  to  said  voyage, 
except  some  details  thereof,  for  which  he  refers  to  the  papers  hereto 
by  him  annexed. 

SAMUEL  M.  FROTHINGHAM. 


The  answers  of  Samud  M.  Frothingham  to  the  cross-interrogcUcries^ 
oMecfd  to  this  commission^  put  to  him  on  the  part  of  the  libellants 
^xsd  appellees. 

1.  To  the  first  cross-interrogatory  he  answers :  That  he  is  a  native 
citixen  of  the  United  States,  and  has  had  his  domicil  in  Boston  more 
than  ten  years. 

2.  To  the  second  cross-interrogatory  he  answers :  That  he  has  no 
interest  in  the  said  cause,  direct  or  indirect. 

3.  To  the  third  cross-interrogatory :  He  will  neither  gain  nor  lose 
by  the  event  of  said  cause. 

4.  To  the  fourth  cross-interrogatory  he  answers :  That  he^  was 
nipercargo  of  the  Ariadne,  as  before  stated,  and  was  joint  consignee 
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of  the  cargo  with  the  master  thereof;  that  he  was  not  then,  nor  hu 
he  been  since,  interested  or  connected  in  business  in  an  j  way  with  the 
owner,  master^  or  shippers  of  the  Ariadne,  or  either  of  them^  except 
as  above  stated. 

6.  To  the  fifth  cross-interrogatory  he  answers :  That  he  has  no 
knowledge  of  there  being  any  papers  on  board  the  Ariadne,  except 
the  usual  and  common  ship's  papers,  other  than  those  which  he  had 
seen  and  inspected ;  that  he  was  only  a  passenger,  and  had  no  control 
over  the  vessel  or  her  papers  ;  that  he  thinks  it  probable  there  was  on 
board  the  Ariadne  some  document  or  paper  the  effect  or  intent  of 
which  was  to  protect  her  from  British  capture,  inasmuch  as  such  docu- 
ments were  at  that  period  easily  to  be  procured  and  generally  used, 
but  of  such  circumstance  he  has  no  knowledge. 

6.  To  the  sixth  cross-interrogatory  he  answers :  That  all  his  know- 
ledge on  the  subjed^of  said  cross-interrogatory  is  contained  in  his 
answer  to  fifth  cross-interrogatory. 

7.  To  the  seventh  cross-interrogatory  he  makes  the  same  answer  as 
to  the  sixth  cross-interrogatory. 

8.  To  the  eighth  cross-interrogatory  he  answers :  That  he  had  no 
property  on  board  the  Ariadne  at  the  period  alluded  to. 

9.  To  the  ninth  cross-interrogatory  he  answers :  That  it  was  never 
^represented  or  stated  to  htm  by  any  |f€frfeion  that  there  was  a  paper  or 
papers  on  board  the  Ariadne  of  the  nature  described  in  said  cross- 
mterrogatory,  and  that  he  has  stated  all  his  knowledge  on  the  subject 
in  answer  to  the  fifth  cross-interrogatory. 

10.  To  the  tenth  cross-interrogatory  he  answers :  That  he  under- 
stood and  believed  that  said  cargo  was  intended  to  be  sold  to  the  in- 
habitants of  Cadiz ;  that  the  disposal  of  said  cargo  was  entrusted  to 
him,  and  that  he  had  no  design  to  dispose  of  it  in  any  other  way  than 
as  the  same  was  disposed  of. 

11.  To  the  eleventh  cross-interrogatory  he  answers  :  That  he  was 
unacquainted  with  the  voyage  of  the  Ariadne,  or  the  causes  that  pro- 
duced it,  till  after  her  capture  by  the  Argus  ;  that  he  then  assumed 
the  charge  of  her  cargo,  with  intention  to  do  as  well  as  he  could  for 
his  employers,  pursuant  to  their  instructions,  without  forming  any 
expectations  on  the  subject. 

12.  To  the  twelfth  cross-interrogatory  he  answers  by  referring  to 
the  letters  of  instructions  from  his  employers,  hereto  annexed,  the 
directions  contained  in  which  were  followed  by  him  in  every  particu- 
lar, which  instructions  are  referred  to  and  described  in  his  answers  to 
the  direct  interrogatories. 

13.  To  the  thirteenth  cross- interrogatory  he  answers:  That  he 
knows  of  no  correspondence  whatever  with  the  said  Allen  or  any  otiier 
person,  on  the  subject-matter  of  said  cross-interrogatory. 

14.  To  the  fourteenth  cross-interrogatory  he  answers :  That  he  does 
not  know,  nor  has  he  ever  heard  or  understood  that  any  money  was 
paid  to  said  Allen  or  any  other  person  in  his  behalf. 

16.  To  the  fifteenth  cross-interrogatory  he  answers:  That  there 
were  no  bills  of  the  description  set  forth  therein,  and  for  such  con- 
sideration, to  his  knowledge,  drawn  or  negotiated  by  any  person 
^  whomsoever ;  and  that  he  has  no  knowledge  of  any  undertaking  or 
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ttssuranoe,  on  the  part  of  said  Allen  or  any  other  person^  of  the  nature 
described  in  said  cross-interrogatory. 

16.  To  the  sixteenth  cross-interrogatory  he  answers :  That  he  pre- 
snmes  that  most  of  the  vessels  bound  to  Spain  or  Portugal,  at  the  time 
alhded  to,  were  supplied  with  passports  of  some  kind,  as  they  were 
easily  to  be  purchased  in  the  United  States,  and  many  vessels  were 
eaptared  by  the  enemy  for  having  such  papers  on  board. 

17.  To  the  seventeenth  cross-interrogatory  he  answers :  That  these 
were  at  Cadiz,  at  the  time  alluded  to,  no  troops,  except  a  garrison,  of 
less  than  five  hundred  men ;  that  there  were  no  naval  forces  stationed 
at  Cadiz,  except  one  vessel,  which  served  as  flag-ship. 

18.  To  the  eighteenth  cross-interrogatory  he  answers :  That  he  was 
himself  the  consignee  of  said  cargo,  and  that  he  transferred  the  con- 
sigament  thereof  to  Hall  &  Bussel,  as  before  stated,  subject  to  his 
direction  and  control ;  that  the  same  was  sold  to  Spanish  purchasers 
without  fraud  or  crime  of  any  kind. 

19.  To  the  nineteenth  cross-interrogatory  he  answers :  That  the 
disposition  and  appropriation  of  the  proceeds  of  said  cargo  fully  ap- 
pear in  the  accounts  of  this  deponent  with  his  employers,  hereto 
annexed,  marked  and  endorsed  as  aforesaid. 

20.  To  the  twentieth  cross-interrogatory  he  answers  in  the  negative. 

21.  To  the  twenty-first  cross-iatorrogatory  he  answers:  That  he 
nerer  recommended  to  anj  person  the  shipment  of  provisions  for  the 
purposes  mentioned  in  said  crofls-iiiterrogatory ;  that  the  price  of  flour 
and  other  breadstuffs  was  lower  in  Cadis  during  the  time  he  was  at 
that  place  than  in  many  parts  of  the  United  States. 

22.  To  the  twenty-second  cross-interrogatory  he  answers  in  the 
negative. 

23.  To  the  twenty-third  cross-interroffatory  he  answers :  That  there 
were  no  arrivals  at  Cadiz,  with  supplies  n>r  the  British  or  allied  armies, 
while  he  was  there,  to  his  knowledge ;  and  that  from  his  mecins  of 
knowledge  he  thinks  he  should  have  known  it,  if  any  such  had  ar- 
rired  there  during  that  period. 

24.  To  the  twenty-fourth  cross-interrogatory  he  answers :  That,  to 
the  best  of  his  knowledge  and  belief,  the  British  ^nd.aljjied  armies  did 
not  draw  any  supplies  from  Cadiz  while  this  deponent  remained  there. 

23.  To  the  twenty-fifth  cross-interrogatory  he  answers :  That  he  has 
annexed  hereunto  all  the  papers  in  his  possession  or  at  his  control 
toQchiog  said  voyage,  or  the  matter  of  these  interrogatories  and  crosa- 
interrogatoriee,  being  twenty-one  in  the  whole. 

26.  To  the  twenty-sixth  cross-interrogatory  he  answers :  That  there 
is  no  fact,  matter,  or  thing  in  any  wa>  touching  or  relating  to  said 
vessel,  cargo,  or  voyage  within  his  knowledge  which  he  has  not  here- 
tofore fully  stated  in  his  answers  above  written. 

27.  To  the  twenty-seventh  cross-interrogatory  he  answers :  That  he 
vas  not  in  Great  Britain  during  the  late  war ;  that  after  waiting  some- 
time in  Cadiz  for  a  conveyance  to  the  United  States  without  success, 
he  and  some  other  Americans  embarked  on  board  an  English  mer- 
chant ^ssel  bound  to  Newfoundland  from  Cadiz ;  that  he  and  his 
companions  were  ordered  by  the  authorities  in  Newfoundland  to 
return  forthwith  to  Cadis ;  but  i^r  the  lapse  of  a  few  days,  they 
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•with  some  difficulty  effected  their  escape  and  arrived  in  the  Unit€d 
States. 

28.  To  the  twenty-eighth  cross-interrogatory  he  answers :  That  the 
same  is  fnlly  answered  in  his  reply  to  the  twenty-seventh  cross  inter- 
rogatory. 

29.  To  the  twenty-ninth  cross-interrogatory  he  answers:  That  lie 
arrived  in  Cadiz  on  the  16th  February,  A.  D.  1813,  and  left  that 
place  about  the  30th  July,  1814 ;  that  he  was  in  no  other  port  or 
place  in  Europe  during  this  said  war ;  and  that  his  business  in  Cadiz 
related  solely  to  the  sale  of  the  cargo  of  the  Ariadne  and  appropri- 
ation of  the  proceeds  thereof,  as  before  stated. 

SAM'L  M.  FROTHINGHAM. 

Fees  for  executing  this  commission,  $25. 


Don  Pablo  Chacon,  vice  consul  de  8u  Magestad  Catolica  por  el 
Districto  de  Columbia,  residente  en  el  puerto  de  Alexandria,  en  lot* 
Estados  Unidos  de  America. 

Certifico  que  los  tres  Amos  A.  Williams  a  Baltimore  y  Laurason 
y  Towle,  de  este  comercio  ban  embarcado  por  cuenta  y  riesgo  de  l(w 
Senors  Nathaniel  Goddard,  Sam'l  May,  Thos.  Parsons  y  William  Par- 
sons del  como  de  Boston  a  bordo  defa  fragata  Americana  nambrada 
Ariadne,  su  capitan  Bartlett  Holmes,  pronto  a  salir  de  este  puerto  de 
Alexandria  para  el  de  Cadiz  los  articulos  siguientes,  con  los  numeros 
y  marcas  que  se  ven  al  mar  gen,  a  saber : 

Tres  mil  dos  cientos  quarenta  y  tres  bl.  qninientos  y  cinquenta  medios 
barriles  de  farina,  siendo  el  valor  del  todo,  treinta  y  dos  mil  ocho 
cientos  ochenta  y  quatro  pesos  fuertes  y  diez  sietecentavos.  Cuyos  arti- 
culos se  me  ha  hecho  constar  son  del  producto  y  cosecha  de  estos  Estados 
Unidos. 

Y  paia  que  conste  doy  el  presente  en  Alexandria,  firmado  de  mi 
r  -,  puno  y  sellado  con  el  real  sello  de  este  vice-consulado  de  Espans 
LSBALj    ^  26  de  Sepitembre,  del  afio  1812. 

PABLO  CHACON. 
Dan'l  Davis, 
Charles  Pelhah  Curtis, 

Commisaioners. 


UNITED  erTATES  OF  AMERICA. 


District  oir  Columbia,  ?  ^  -^  . 
Alexandria  County.    \ 


On  this  day,  the  twenty-sixth  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twelve,  before  me,  Cleon  Moore, 
notary  public,  for  the  town  and  county  of  Alexandria,  in  the  District 
of  Columbia,  residing  therein,  and  by  law  duly  admitted  and  sworOf 
personally  appeared,  Lawrason  &  Fowle  of  Alexandria,  merchants} 
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and  made  oath  according  to  law,  that  twenty-two  hundred  and  forty- 
three  barrels,  and  five  hundred  and  fifty  half  barrels  of  flour,  contained . 
in  the  annexed  invoice  and  bill  of  lading,  is  here  shipped  by  them,  on 
account  and  risk  of  Nathaniel  Goddard,  Samuel  May,  Thomas  Parsons 
and  William  Parsons  of  Boston  ;  and  that  one  tliousand  barrels  con- 
taiDed  in  the  annexed  invoice  was  shipped  by  Amos  A.  Williams  (at 
Baltimore,  the  ship  having  since  arrived  here  to  finish  loading)  on 
account  of  Nathaniel  Goddard,  on  board  the  ship  Ariadne,  now  lying  at 
anchor  in  the  river  Potomac,  and  port  of  Alexandria,  bound  to  Cadiz, 
whereof  Bartlett  Holmes  is  at  present  master  ;  that  no  subject  or  subjects 
of  any  of  the  present  belligerent  powers  hath  or  have  any  interest 
or  concern  therein,  directly  or  indirectly,  and  that  all  concerned  in 
ffiid  flour  are  native  citizens  of  the  United  States  of  America  ;  and  I, 
the  said  notary,  do  certify  that  the  said  parties  are  all,  from  universal 
repute,  native  citizens  of  the  United  States,  aforesaid. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
[l.  s.1    seal  notarial,  the  day  and  year  above  mentioned. 

CLEON  MOORE, 
Notary  Public. 

Dan'l  Davis, 

Charles  Pslham  Curtis, 


Don  Pablo  Chacon  Vice  Consul  de  S.  M.  Catolica  Seiior  Dn,  Fer- 
nando Septimo  por  el  Distrito  de  Columbia,  residente  en  el  puerto  de 
Alexandria. 

Certifico  que  el  Seiior  Cleon  Moore  que  ha  firmado  de  la  otra  parte 

^e  este  papel  es  corao  es  titula  notario  publico  de  Alexandria  ;  que 

su  finna  es  verdadera  a  la  qual  ha  dado  seimpre  y  dene  dar  entera  fe 

7  credito  en  juicio  como  fuera  de  el,  y  para  que  conste  donde  mas  con- 

venga  doy  el  presente  firmado  de  mi  puno  y  con  el  real 

[ssAL.]     sello  de  este  vice-consulado  de  Espafia  en  Alexandria, 

a  26  de  Septiembre,  de  1812. 

PABLO  CHACON. 


hmcR  of  JUmr  shipped  by  Amoe  A.  WiUiams,  of  Baltimore j  on  board 
the  ship  Ariadne,  of  Boston,  Barttett  Holmes,  master,  bound  for  Cadiz, 
on  accowd  of  Nathaniel  Goddard,  esq.,  of  Boston,  a  citizen  of  the 
United  States  of  America,  and  consigned  to  Mr.  WtUiam  Farris,  on 
hoard  for  sales  acootmt : 

1,010  barrels  flour  at  $9 $9,090  00 

Charges. 

Draya^and  wharfage $60  00 

C!omnu88ion  31  per  cent • • 227  25 

^  277  25 

|9,367  25 
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Shipped  in  good  order  and  well  conditioned,  by  Amos  A.  Williams, 
of  Baltimore,  in  and  upon  the  ship  called  the  Ariadne,  whereof  is 
master,  for  this  present  voyage,  Bartlett  Holmes,  now  in  the  harbor 
of  Alexandria,  and  bound  for  Cadiz.  To  say,  one  thousand  and  ten 
barrels  flour  on  account  and  risk  of  Nathaniel  Goddard,  esq.,  of 
Boston,  being  marked  and  numbered  as  in  the  margin,  and  are  to  be 
delivered  in  like  good  order  and  well  conditioned,  at  the  aforesaid  port 
of  Cadiz,  (the  danger  of  the  seas  only  excepted,)  unto  Mr.  William 
Farris,  or  to  his  assigns,  he  or  they  paying  freight  for  the  said  goods, 
nothing  being  owner's  property  without  primage  and  average.  In 
witness  whereof,  the  master  of  the  said  ship  hath  a£Srmed  to  three 
bills  of  lading  of  this  tenor  and  date ;  one  of  which  being  accomplished^ 
the  other  two  to  stand  void. 

BARTLETT  HOLMES. 

Dxs'l  Davis, 

Chablbs  Pslham  Curtib, 

Oommiasioners. 

Dated  in  Alxxakdria,  September  26,  1812. 


Invoice  of  flow  shipped  by  Lawrason  it  Fotde,  on  board  ship  Ariadne^ 
Bartlett  Holmes  master,  bound  for  Oadizy  on  account  and  risk  of 
Messrs.  Nathaniel  Goddard,  Samuel  May,  Thomas  Parsons,  md 
WiUiam  Parsons,  of  Boston,  citizens  if  the  United  Staies  of  America, 
and  consigned  to  Mr.  WiUiam  Farris,  on  board  for  sales  account: 

2,243  barrels  of  flour  at  |9 $20,187  00 

560  half  barrels  of  flour  at  $4  15 2,612  50 

22,799  50 
Charges. 

Drayage  and  wharfage $125  90 

Lining 83  79 

Consuls  and  notarial  certificates 5  00 

Commission  21  per  cent 569  98 

784  67 


23,584  17 

Errors  e:2tcepted. 

LAWRASON  &  FOWLE. 

Daw'l  Davis, 

Charlbs  Pelham  CubtiSi 

Commissioners. 

ALBXAin)RU,  September  26, 1812. 


Shipped  in  good  order  and  well  conditioned,  by  Lawrason  &  Fowle, 
in  and  upon  the  ship  called  the  Ariadne,  whereof  is  master^  for  this 
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piewnt  Toyage,  Bartlett  Holmes,  now  in  the  hMbor  of  Alexandria, 
and  boand  for  Cadiz.  To  say^  twenty-two  hundred  and  forty-three 
barrels,  and  five  hundred  and  fifty  half  barrels  of  flour,  on  account 
and  risk  of  Messrs.  Nathaniel  Ooddard,  Samuel  May,  Thomas  Parsons, 
and  WiUiam  Parsons,  of  Boston,  citizens  of  the  United  States  of  Amer*- 
ica,  being  marked  and  numbered  as  in  the  margin,  and  are  to  be  de- 
livered in  like  good  order  and  well  conditionea,  at  the  aforesaid  port 
of  Cadiz,  (the  danger  of  the  seas  only  excepted^  unto  Mr.  William 
Farris  or  to  his  assigns,  he  or  they  paying  ireight  for  the  said  goods  two 
dollars  and  a  half  per  barrel,  with  5  per  cent,  primage  and  average. 
Id  witnesss  whereof,  the  master  of  the  said  ship  hath  affirmed  to  three 
bills  of  lading  of  this  tenor  and  date ;  one  of  which  being  accom- 
pliahed,  the  other  two  to  stand  void. 

BARTLEfT  HOLMES. 
Dated  in  Albxandbia,  September  26, 1812. 


Don  Pablo  Chacon,  vice  consul  de  su  Magestad  Catolica  por  el  Dis- 
trito  de  Columbia,  residente  en  el  puerto  de  Alexandria,  el  los  £stadoi| 
UmdoB  de  America. 

Certifico  que  el  SeSor  Carlos  Catlett,  de  este  comercio  ha  embarcado 
por  cuenta  y  riesgo  de  los  Sefiors  James  H.  Perkins  y  Samuel  Q.  Per- 
kins, del  comercio  de  Boston,  aborde  de  la  fragata  Americana  nam- 
brada  Ariadne,  su  Capitan  Bartlett  Holmes  pronto  a  salir  de  este 
Puerto  de  Alexandria  para  el  de  CadiE,  los  articulos  siguientes,  con 
loQ  nnmeros  y  marcas  que  se  ven  al  mareen,  a  saber :  mil  y  quinientos 
barriles  farina  siendo  en  valor  seguu  la  factura  adjunta  iuere  mil 
oQeve  cientos  cinquenta,  nueve  pesos  fuertos  y  diez  y  hete  centados. 

Cayos  articulos  se  me  ha  hecho  constar  son  del  producto  y  cosecha 
de  eatos  Estados  Unidos. 

T  para  que  conste  doy  el  presente  en  Alexandria,  flrmado  de  mi 
fsiAT  1  E^^^  y  sellado  con  el  real  sello  de  este  vice-consulado  de 
^""^•J  Espana  a  26  de  Septiembre,  del  afio  1812. 

PABLO  CHACON. 

Dan'l  Davis, 

ChiBLSS  PjSLHAM  CURTIS, 

(7omintS8Mm0r«. 


UNITED  STATES  OF  AMERICA. 


DlBIRIcr  OP  COLUMBU,  )  .        .. 

Akxandrta  Couniy.    \^^' 


On  this  day,  the  twenty-sixth  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twelve,  before  me,  Cleon  Moore, 
notary  public  for  the  town  and  county  of  Alexandria,  in  the  District 
of  Columbia,  residing  therein,  and  by  law  duly  admitted  and  sworn, 
personally  appeared  Cbarles  J.  Catlett,  of  Alexandria,  merchant,  and 
P^  oath,  according  to  law,  that  the  flour  contained  in  the  annexed 
invoice  and  bill  of  lading  is  of  the  growth,  produce,  and  manufacture 
of  the  United  States,  and  is  here  shipped  by  him  on  account  and  risk 
of  James  and  Thomas  H.  Perkins  and  Samuel  Perkins,  of  Boston,  on 
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board  the  ship  Ariadne,  of  Boston,  now  lying  at  anchor  in  the  river 
Potomac  and  port  of  Alexandria,  bound  to  Cadiz,  whereof  Bartlett 
Holmes  is  at  present  master,  that  no  subject  or  subjects  of  any  of  the 
present  belligerent  powers  hath  or  have  any  interest  or  concern 
therein,  directly  or  indirectly,  and  that  all  concerned  in  the  said  flour 
are  native  citizens  of  the  United  States  of  America ;  and  I,  the  said 
notary,  do  certify  that  the  said  parties,  from  universal  repute,  are  all 
native  citizens  of  the  United  States  aforesaid. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal  notarial,  the  day  and  year  above  mentioned. 

CLEON  MOORE, 

Notary  Public. 

Dan'l  Davis, 

Charles  Pelham  Curtis, 

Commissioners. 


Don  Pablo  Chacon,  vice  consul  de  sn  Magestad  Catolica,  Seiior  Don 
Fernando  Septimo  por  el  Distrito  de  Columbia,  residente  en  el  puerto 
de  Alexandria. 

Certifico  que  el  Senor  Cleon  Moore  que  ha  firmado  de  la  otra  parte 
de  este  papel  es  como  se  titula  notario  publico  de  Alexandria  ;  que  so 
firma  es  verdadera  &  la  qual  se  h&  dade  siempre  y  seve  dar  entera  f(S  y 
credito  en  juicio  como  fuera  de  el. 

Y  para  que  conste  donde  mas  convengo  doy  el  presente  firmado  de 
r  1  mi  puno  y  con  el  real  sello  de  este  vice-consulado  de  Espana 
LSBAL.J  ^^  Alexandria,  26  de  Septiembre,  de  1812. 

PABLO  CHACON. 


Invoice  of  1,500  barrels  flour  shipped  by  Charles  J.  Caflett  on  board 
the  ship  Ariadne^  Bartlett  Holmes  master,  bound  for  Cadizy  being  on 
joint  acccount  and  risk  of  Messrs.  James  and  Thomas  H.  Perkins 
and  Samud  O.  PerMns^  esqs,^  native  citizens  of  the  United  States j 
residing  in  Boston^  and  consigned  for  sales  and  returns  to  TFiUiam 
Farrisy  esq.,  supercargo  on  board. 

1,500  barrels  superfine  flour,  at  |9 $13,500  00 

Charges. 

Drayage  and  wharfage $71  67 

Coopering  and  lining  3  cents  each 45  00 

Certificates 5  00 

Commission  2^  percent 337  50 

459  IT 


13,959  IT 

Errors  excepted. 

CHAS.  J.  CATLETT. 
Dan'l  Dayis, 
Charles  Pelham  Curtis, 

Commissionera. 

Alexandria,  September  24,  1812. 
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Shipped  in  good  order,  and  well  conditioned,  by  Charles  J.  Catlett, 
ID  and  upon  the  good  ship  called  the  Ariadne,  whereof  is  master,  for 
this  present  voyage,  Bartlett  Holmes,  and  now  riding  at  anchor  in 
the  port  of  Alexandria,  and  bound  for  Cadiz,  to  say  fifteen  hundred 
barrels  flour,  on  joint  account  and  risk  of  Messrs.  James  and  Thomas 
H.  Perkins  and  Samuel  G.  Perkins,  esqs.^  native  citizens  of  the 
United  States  of  America,  and  residents  of  Boston,  and  consigned  for 
gales  and  returns  to  William  Farris,  esq.,  supercargo  on  board,  being 
marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered  in 
the  like  good  order  and  well  conditioned  at  the  aforesaid  port  of 
Cadiz  (the  danger  of  the  seas  excepted)  unto  Mr.  William  Farris  or 
to  his  assigns,  he  paying  freight  for  said  flour — two  dollars  and  a 
half  per  barrel,  and  five  per  cent,  primage. 

In  witness  whereof,  the  master  or  purser  of  the  said  ship  hath  af- 
firmed to  three  bills  of  lading,  all  of  this  tenor  and  date ;  one  of 
which  bills  being  accomplished,  the  others  to  stand  void. 

BARTLETT  HOLMES. 

Dated  at  Alexandria,  September  24,  1812. 


Boston,  Decentber  2,  1812. 

Dear  Sir:  I  have  on  board  ship  Ariadne,  Abraham  Williams,  master, 
fiye  hundred  barrels  flour,  which  I  consign  to  your  care,  for  sale,  on 
my  account.  Ton  will  be  pleased  to  take  charge  of  it,  and  on  your 
arrival  in  Cadiz  (aflfcer  duly  advising  with  some  respectable  house,  and 
ohtaining  the  necessary  information)  dispose  of  it  on  the  best  terms 
you  can  for  my  interest,  and  remit  the  proceeds  to  Henry  Bromfield, 
esq.,  London,  for  my  account ;  and  I  agree  to  allow  you  a  commission 
of  five  per  cent,  on  sales,  out  of  which  you  are  to  pay  merchants'  and 
brokers'  commissions,  and  the  balance  divide  equally  with  Captain 
Williams,  as  per  agreement. 

Mr.  Goddard,  who  is  now  at  Philadelphia  with  the  ship,  will  hand 
you  invoice  and  bill  of  lading,  and  give  you  instructions  respecting 
the  cargo — and  there  will  be  some  little  expenses  which  he  will  direct 
you  to  deduct  from  the  sales — with  which  you  will  comply. 

Wishing  you  health,  and  success  in  your  engagements,  believe  me, 
sincerely  and  truly,  yours. 

SAM'L  MAY. 

Mr.  Samuel  H.  Frothingham. 

DAN'L  DAVIS, 

CHARLES  PELHAM  CURTIS, 

Commisaumers. 


Boston,  December  2,  1812, 

Dear  Sir  :  As  you  are  going  to  Philadelphia,  to  go  as  supercargo 
in  the  skip  Ariadne,  provided  she  is  released,  this  is  to  inform  you  I 
have  on  board  that  ship  one  thousand  barrels  flour,  for  which  Mr. 
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Benjamin  Gh)ddaTd  will  fill  a  bill  of  lading  and  consign  the  same  to 
you. 

Should  you  arrive  safe  in  Europe,  I  wish  you  to  call  on  some  respect- 
able, safe  house,  to  assist  you  in  doing  your  business.  When  sold, 
you  will  remit  the  net  proceeds  to  Samuel  Williams,  esq.,  London,  on 
my  account.  Mr.  Goddard  will  give  you  instructions  respecting  the 
cargo ;  certain  expenses  he  will  direct  you  to  deduct  from  the  sales, 
which  you  will  comply  with.  Be  kind  enough  to  show  this  paper  to 
Mr.  Goddard,  which  shall  be  his  authority  for  consigning  the  flour  to 
you.  I  agree  to  allow  you  five  per  cent,  on  the  sales  of  the  cargo, 
from  which  you  will  pay  merchants'  and  brokers'  commissions ;  the 
residue  you  will  divide  with  Captain  Williams,  in  such  proportion  as 
you  and  Captain  Williams  may  agree  upon. 

Wishing  you  a  safe  and  prosperous  voyage,  I  am  your  humble 
servant, 

WILLIAM  PARSONS. 

Mr.  Samuel  M.  Fbothinoham. 

DAN'L  DAVIS, 

CHABLES  PELHAM  CUBTIS, 

Commisdonera. 


Boston,  Deeember  2,  1812. 

Sir:  I  have  on  board  ship  Ariadne,  Abraham  Williams  master, 
five  hundred  barrels  flour,  destined  for  Cadiz,  which  I  wish  you  to 
take  charge  and  dispose  of,  to  the  best  advantage,  and  remit  the  net 
proceeds,  in  good  bills,  to  Samuel  Williams^  esa.,  London,  subject  to 
my  draft ;  and  for  your  services  I  agree  to  allow  you  and  Captain 
Williams  five  per  cent,  on  the  sales  of  the  flour — you  paying  all  mer- 
chants' and  brokers'  commissions. 

Wishing  you  a  prosperous  voyage,  I  am  your  friend, 

THOMAS  PARSONS. 

Mr.  Samuel  M.  FaoTHiNaHAM. 

DAN'L  DAVIS, 

CHARLES  PELHAM  CURTIS, 

Cammiasionerg. 


Boston,  December  2,  1812. 

Sir  :  Ah  you  have  been  appointed  supercargo  of  the  ship  Ariadne, 
in  lieu  of  Captain  Farris^  wno  has  been  taken  out  of  her,  I  have  to 
request  of  you  to  consult  Messrs.  Hall  &  Russel,  at  Cadiz,  respectiDg 
the  sale  of  flour  shipped  for  account  of  Messrs.  J.  &  T.  H.  Perkins, 
and  myself,  and  so  soon  as  the  flour  is  sold  you  will  please  to  remit 
the  proceeds  to  Samuel  Williams^  esq.,  13  Finsbury  square,  to  be 
placed  to  our  respective  accounts  in  the  following  proportions,  vis : 
to  credit  J.  &  T.  M.  Perkins  one-third  part  of  the  net  proceeds,  and 
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to  my  credit  two-thirds  of  the  net  proceeds ;  and  request  Mr.  Wil- 
liams to  ^ve  ns  immediate  notice  on  receipt  thereof.  If  Mr.  Joseph 
Cabot  should  he  at  Cadiz,  70a  maj  consult  with  him  resj^ectin^  the 
sale  of  our  flour,  in  preference  to  any  one  else.  You  will  write  us 
so  soon  as  possihle,  hoth  as  to  the  state  of  markets  and  the  prices  you 
may  obtain,  as  well  as  the  rate  of  exchange. 

Wisbing  you  a  good  and  pleasant  voyage,  I  remain  your  ohedient, 
hnmble  serrant,         | 

'  SAM'L  G.  PERKINS. 

Mr.  SiMTTBa:.  M.  Frothingham. 

DAN'L  DAVIS, 

CHARLES  PELHAM  CURTIS, 

Commissioner. 


Phzladblfsea,  Decemhtr  16,  1812. 

DsAB  Sir  :  You  heing  master  of  the  ship  Ariadne,  now  laying  in 
this  port,  wholly  laden  with  flour  and  ready  for  sea,  are  requested  to 
improTe  the  first  fair  wind  and  proceed  ibr  Cadiz.  On  your  arrival 
there,  you  will  employ  Kome  good  house,  (and  I  think  you  will  he 
pleased  with  that  of  Widow  Koherts  &  Co.,)  to  aid  in  transact- 
ing your  business.  I  name  this,  leaving  it  solely  to  you ;  recom- 
mending care  in  your  choice,  and  prudence  in  employing  one  in  good 
repute.  Dispose  of  your  cargo  agreeable  to  instructions  firom  the 
different  shippers ;  and  you  wul  lose  no  time  in  disposing  of  m^  flour 
on  the  best  terms  you  can,  and  invest  the  proceeds  in  good  bills,  at 
short  sight,  on  London,  and  remit  the  same  by  two  conveyances  to 
Samuel  WQliams,  esq.,  merchant,  No.  13  Finsbury  square,  London, 
for  my  account,  and  subject  to  my  order,  and  give  me  the  earliest  in- 
formation of  the  same  by,  at  least,  duplicate  letters,  reserving  enough 
to  ipeet  all  necessary  charges.  You  will  make  all  possible  despateh 
in  discharging  the  car^o.  You  are  hereby  fully  authorized  to  sell  the 
ship,  whidi  I  expect  will  bring,  at  least,  twenty-five  thousand  dollars, 
especially  if  peace  takes  place  ;  but  you  will  not  refuse  twenty  thousand 
dollars  if  war  continues,  and  the  proceeds  you  will  invest  and  remit  in 
the  same  manner  as  proceeds  of  freight  and  fiour.  Should  you  not  be 
able  to  dispose  of  the  ship  without  loss  of  time,  and  should  war  con- 
tinne,  (which  God  forbid,;  you  will  load  her  with  salt  and  return  to 
Alexandria,  provided  the  price  on  board  shall  not  exceed  thirty  cents 
P^  bushel,  and,  if  higher,  to  ballast  only,  and  proceed  to  that  port ; 
but  if  a  peace  should  take  place  while  you  are  in  Cadiz,  or  hostilities 
thoold  cease,  and  salt  shall  not  exceed  twenty-five  cents  per  bushel 
on  board,  you  may  load  her  and  proceed  to  Boston  ;  but  if  higher, 
proceed  to  the  Chesapeake,  and  if  above  thirty  cents,  although  hos- 
tilities may  cease,  or  peace  take  place,  only  ballast  with  it,  and  when 
!^ou  arrive  call  at  Hampton  or  Norfolk  post  offices,  where  I  shall 
o^e  letters  of  instruction  for  you. 

lOQ  will  observe  that  the  opinion  of  the  commanding  officer  on  the 
CSadiz  station,  as  it  respects  your  safety  home,  must  govern  you  as  it 
rospects  taking  salt.    If  convenient,  I  wish  70U  to  remit  for  m7 
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accoant,  immediately  on  jour  arrival,  four  thousand  pounds  sterling, 
in  anticipation  of  the  proceeds  of  flour  and  freight  money,  or  such 
part  thereof  as  you  can  have  advanced  without  any  disadvantage  or 
embarrassment  to  your  business.  You  will  make  all  possible  despatch 
in  getting  your  ship  back,  as  the  danger  from  the  Algerines  will  be 
much  less  while  the  weather  is  boisterous.  From  the  disposition 
heretofore  shown  by  our  declared  enemy  to  permit  to  pass  unmolested 
vessels  bound  directly  to  ports  of  their  allies,  the  Spanish  patriots, 
laden  wholly  with  dry  provisions,  I  have  no  doubt,  if  you  meet  them, 
you  will  be  suffered  to  pass  unmolested.  You  will  be  careful  not  to 
violate  any  laws  or  regulations  of  Spain  or  the  United  States  ;  also, 
that  your  officers  and  crew  do  not.  You  having  agreed  with  Mr. 
Samuel  M.  Frothingham  as  supercargo  in  copartnership,  you,  no 
doubt,  will  receive  much  aid  from  him.  He  is  to  have  a  passage  in 
the  ship  free  of  charge,  and  as  it  respects  your  agreement  in  the 
division  of  the  commissions,  I  acquiesce,  and  agree  to  allow  five  per 
cent,  commission  for  selling  my  flour  and  remitting  the  proceeds,  yon 
and  he  paying  all  other  commissions  without  any  further  charge  to 
me.  For  your  compensation  I  agree  to  allow  you  forty  dollars  per 
month  wages,  and  five  per  cent,  tonnage  on  all  the  cargo,  except  that 
part  which  is  shipped  for  my  own  account,  as  per  bills  of  lading 
signed  by  Bartlett  Holmes,  at  Alexandria,  where  this  voyage  com- 
menced, the  conditions  of  which  you  will  observe ;  and  also  a  com- 
mission of  two  and  a  half  per  cent,  on  the  sale  of  the  ship,  and  for 
remitting  the  money,  (should  a  sale  be  efiected,)  furnish  you  a  passage 
and  pay  your  wages  home.  Fully  relying  on  and  confiding  in  your 
good  judgment  and  prudence  in  managing  the  business  of  this  voyage, 
as  circumstances  unforseen  may  arise,  and  wishing  you  a  pleasant 
and  profitable  voyage,  1  subscribe  myself,  with  much  esteem,  your 
obedient  servant, 

NATHANIEL  GODDARD. 
Captain  Abraham  Wiluams. 

I  hereby  acknowledge  the  above  to  be  a  true  copy  of  my  orders^  and 
agree  to  conform  to  the  same ;  also,  that,  as  master  of  the  ship  Ariadne, 
I  have  received  possession  of  her  laden  with  flour  belonging  to  sundry 
persons,  as  appears  by  bills  of  lading  signed  by  Bartlett  Holmes,  at 
Alexandria,  specifying  the  quantity,  rate  of  freight,  &c.,  all  of  which 
I  hereby  agree  to  comply  with  the  spirit  of,  excepting  any  deficiency  in 
quantity  which  may  appear  on  delivery,  not  having  taken  an  account 
of  the  same  at  the  time  and  port  of  lading  ;  also  that  I  am,  in  com- 
pany with  Mr.  Samuel  M.  Frothingham,  to  have  the  consignment  of 
said  cargo,  as  per  instructions  from  the  several  owners,  with  the  same 
emoluments  as  would  have  been  received  .by  William  Farris,  her 
former  supercargo,  had  he  not  been  taken  from  the  vessel. 

AB'M  WILLIAMS. 

DAN'L  DAVIS, 

CHARLES  PELHAM  CURTIS, 

Commtssioners. 
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Account  sales,  charges,  and  net  proceeds  of  fifteen  hundred  and  sevens- 
tern  barrels  flour  y  received  per  ship  Ariadne,  Williams,  master,  from 
PhUaddphia,  per  order  and  for  aceount  and  risk  of  Mr.  Nathaniel 
Goddardy  merchant,  Boston. 


1813.  BiirreU. 

Mireh     25  ,  Sold  to  Domingo  Peres,  2  moBth's  credit     322 

liiich Sold  to  tondry  perioDs 137^ 

Htreh .....do do.... 90 


Vareh 


June....... 

1814. 

February  20 
lUrch      20 


do. 


do 


2 


Sold  OB  board. 
Sold  to  M .  Paladai. 


Sold  todutom-houae.......... 

Sold  to  G^alaeraa,  2  and  3  moi.  eredit .. 


56Ii 
150    .. 

54    ... 
76!i  ... 


.at $14  00 
.at  14  00 
..at  13  75 
..at   13  50 


..at    13  50 

..at   13  50 

.at   12  00 


1,617 


Sold  on  board 551^ 

Landed 905^ 


1,517 


CH4R0K8. 


Paid  enstom-honie  papers 

Paid  doty  on  815}  barrelf,  IBrls.  Tn 

Paid  lighterage  on  965}  barrels,  2}  rls.  vn 

Paid  landing  96')}  barrels  and  piling  on  beach,  }  rl.. 

Paid  watching  same,  at  Agnada,  10  da 

Paid  carriage  of  same  to  stores,  2|  rls  vn 

Paid  cooperage,  going  into  stores 

Paid  cooperage  coming  eat,  and  barrels  to  start  floor 

into 

Paid  piling  in  store  and  delivering,  Irl 

Storage  on  150  barrels,  March  to  May,  2  months,  at 

1  rl 

Storage  on  54  barrels,  March  to  Febmary,  11  mos., 

I      at  1  rl 

I  Storage  on  761}  barrels,  March  to  March,  1814, 12 

months,  at  1  rl 

'  Paid  guarantee  on  $13,646,  sold  on  a  credit,  at  2 

per  eent 

t  Commissions  on  f  19,589  50,  at  5  per  eent 


$2  90 
733  95 
120  69 

24  14 

3  00 

120  69 

24  18 

17  19 

48  27 

15  00 

29  70 

456  90 

272  92 
979  47 


Net  proceeds . 


14, 608  00 

1,925  00 

1,237  50 

27  00 


2,025  00 

729  00 
9,138  00 


19,589  50 


2, 819  00 


16, 740  50 


Sicept  errois* 
Cms,  Manh  20, 1814. 


SAM'L  M.  FBOTHINQHAM. 

DAN'L  DAVIES, 

CHARLES  PELHAM  CURTIS, 
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AeoonmU  aalea^  chargesy  and  net  proceeds  of  600  barrels  floury  at 
CadiZf  received  per  skip  Ariadne^  WtUiamSy  mastery  from  PhUor 
ddphMf  per  order  and  for  account  and  risk  of  Mr.  JSamud  May^ 
meriAantj  Boston. 


1613. 
liaieh 


S5 
S5 


Joe 

1814. 
Febniir7  20 
Marah     20 
SO 


Barrdi, 

Sold  to  Domingo  Perei,  2  mos.  eredit..      106 at  f  14  00 

...do..8imdr7  penoDS....... 45 14  00 

....do do dO 13  75 


Sold  from  ship. 
Sold  to  M.  PalaoiM  . 


181 

50. 


13  50 


....do-.euitom-hoiue..... 

....do..Ga]Mran,  2  and 3  mot.  crodit. 
....do do.... .« 


18 13  50 

250 12  00 

1 12  14 


500 

Sold  from  on  board. k..      181 

Landed 319 


500 


OMAROKf. 

Paid  evttom-honae  papen — 

duty  on  269  barrels,  at  18  realf  Tellon 

lighterage  on  319  barreU,  at  2j|  rla 

luding  and  piling  on  beach,  at  i  rl 

watchfiig  at  Agoada 

carriage  to  stores  319  barrels,  at  2j|  rls. 

cooperage  going  in  stores «.... 

cooperage,  conSng  out,  and  barrels  to  start 

floor  into.... 

Piling  in  store  and  dellTering  319  bbls.,  at  1  rl. 
storage  of  50  barrels,  from  March  to  Maj,  2 

months,  at  1  rl.  per  month 

storage  18  barrels,  from  March  to  Febmary,  11 

months,  at  1  rl.  per  month.. 

storage,  251  bbls.,  from  March,  J  813,  to  Maroh, 

1814, 12  months,  at  1  ri.  per  month 

for  guarantee  on  |4, 496  14,  sold  on  a  eredit,  2 

per  cent.*....- ••.••••.••..•.••.-••••••... 

freight  on  500  barrels,  at  |2  50,  and  primagOf 

5  per  cent 

Commissions  on  |6, 456  60,  at  5  per  cent..... 


12  90 
242  10 

39  87 
7  97 
3  00 

39  88 
7  97 

566 
15  95 

5  00 

990 

150  60 

89  92 

1, 312  50 
322  83 


Net  proceeds. 


$1, 484  00 
630  00 
412  50 


675  00 

243  00 

3,000  00 

12  14 


6,456  64 


2,256  05 


4,200  59 


Except  errors. 

Cami,  Monk  20, 1814. 


SAMUEL  M.  FBOTHINGHAM. 


DAKIEL  DAVIS, 

CHABLES  PELHAM  CTJBTIS, 
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Sain  i}f fifteen  hundred  barrels  flour  at  Oadizy  received  per  akw  Ariadne^ 
WUliamSy  niasteryfrom  Philadelpkiay  for  account  and  risk  of  Messrs, 
James  and  T,  H.  Perkins  and  Samuel  G.  Ferkins,  mercliants^  Boston^ 
per  his  order. 


1813. 
Mireh     35 

Mireh 

Mireh  .••.*. 


June 

1IJI4. 
Febniary  20 
Mireh     SO 


BcarrtU, 
Sold  to  Domingo  Peres,  2  mouths  credit,      319 

Sold  to  sandry  penons 134 

...•do....  ....do..  ......  .••....•••••        90 


6(>ld  from  ship. 
SoldtoM.  Palftcias.. 


Sold  to  custom-house 

Sold  to  Qalseran,  2  and  3  months  credit, 
Do.. do do 


543 

150 

64 

752 

1 

1,500 


atfl4  00 
at  14  00 
at   13  75 


....at  13  50 

....at  13  50 

....at  12  00 

....at  12  44 


Sold  on  board 543 

Landed 957 


1,500 


OBAROES. 

Paid  cnstom-honse  papers f'^  90 

Paid  dnty  on  807  barrels,  at  18  rls.Tn 726  30 

Paid  lighterage  on  957  barrels,  at  2^  rls.  vn 119  62 

Paid  landing  on  %7  barrels  and  piling  on  beach,  J  rl.  23  93 

Paid  watchhig  at  Aguada,  10  ds 3  00 

Paid  carriage  on  957  barrels  to  stores,  at  2}  rls 49  62 

Paid  cooperage  on  957  barrels  going  into  stores 23  91 

Paid  oooperaffe  coming  out,  and  barrels  to  start  flour 

in,  56. 87  per  barrel 17  00 

Paid  piling  in  store  and  delivering,  atlrl 47  85 

Paid  storage  on  150  barrels,  March  to  May,  2  months, 

at  I  rl.  per  month 15  00 

Paid  storage  on  54  barrels,  March  to  February,  11 

months,  at  1  rl.  per  month 29  70 

Paid  storage  on  753  barrels,  March  to  March,  1814, 

12  months,  at  1  rl.  per  month 451  80 

Paid  guarantee  on  f  13, 502  44,  sold  on  credit,  at  2  per 

cent 270  05 

Paid  freight  on  1,500  barrels,  at  f2  50,  and  primage 

5peTcent 3,937  50 

Commissions  on  f  19,369  04,  at  5  per  cent 968  49 


Net  proceeds. 


14,466  00 
1,876  00 
1,237  50 


2,025  00 

729  00 

9, 024  00 

12  44 


19,369  94 


6,756  67 


12, 613  97 


Errors  excepted. 
Cams,  Mmk  20,  1814. 


SAM'L  M.  FROTHmGHAM. 


DANIEL  DAVIS, 

CHARLES  PELHAM  CURTIS, 

Cbpiffiiwt'owtfrt. 
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Acomint  sales,  charges  y  and  net  proceeds  of  one  thousand  barrds  flour , 
at  GadUy  received  per  ship  Ariadne,  WiUiamSy  master,  from  rhUa- 
ddphia,  per  order  <md/or  acoovmt  and  risk  of  William  Parsons,  esq., 
merduaU,  Boston. 


1613. 
Maith     25 

Haith 

Mareh 


Jne 

1814. 
Febniiiy  90 
Hireh     20 


Barrdt, 
Sold  to  Domingo  Perez,  2  months  credit,     212 

Sold  to  inndrjr persons.... 90 

...do do 60 


Sold  from  ship 862 

Sold  to  M.  Palacias lUO 

Sold  to  custom-house... 36 

Sold  to  Galseran,  2  and  3  months  credit,  501 

Sold  to  Galseran 1 


atfl4  00 
at  14  00 
at   13  75 


.at  13  50 

at  13  50 

at  12  00 

at  12  29 


Amount  sold  on  board 
Landed • 


1,000 

362 

638 

1,000 


OHAROKS. 

Paid  CQstom-house  papers f2  90 

Paid  duty  on  538  barrels,  at  18  rls.  tu 484  20 

Pdd  lighterage  on  638  barrels,  at  2}  rls.  vn 79  75 

Paid  limding  638  barrels  and  piling  on  beach,  i  rl.  vn.  15  95 

Paid  watching  at  Aguada 3  00 

Paid  carriage  to  stores,  638  barrels,  at  2}  rls.  vn.....  79  76 

Phid  cooperage,  gofaig  in  stores 15  94 

Paid  cooperage  coming  out,  and  barrels  to  start  floor 

in 11  34 

Paid  piling  in  stores  and  deliyering,  at  1  rl 31  90 

Paid  storage  on  100  barrels,  March  to  Maj,  2  mos., 

atl  rl 10  00 

Psid  storage  on  36  barrels,  March  to  Febniaiy,  11 

moa.,at  1  rl 19  80 

Paid  storage  on  502  barrels,  March  to  March,  1814, 

12  mos.,  at  1  rl 301  20 

Paid  gaurantee  on  $8, 9^  29,  sold  on  credit,  at  2  per 

cent 179  84 

Fnight  on  1, 000  barrels,  at  f  2  50,  and  primage  at  5 

percent 2,625  00 

Commifldonon|12,9]3  29at5peroebt 645  66 


Net  proceeds 


$2,968  00 

1,260  00 

.      825  00 


1,360  00 

486  00 

6, 012  00 

12  29 


12, 913  29 


4,506  23^ 


8,407  06 


Errors  excepted. 
Caoix,  Monk  20, 1814. 


SAMUEL  M.  FBOTHINGHAM. 


DANIEL  DAVIS, 

CHARLES  PELHAM  CUBTIS, 

Ccmmiatioiurt, 
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AootnaU  (f  salesy  chargeSy  and  net  proceeds  of  600  harrdsibur^  at  Cadiz, 
rtmvedper  ship  Ariadne j  WiUiamSj  mastery  from  Pniladdphiay  per 
order  anii  for  account  and  risk  of  Thomas  Pareona,  esq.,  merchant^ 
Bo8km. 


1813. 

Harek 


25 
85 


Sold  to  Domingo  Porei,  2  mos.  credit. 

....do.. sundry  penons •• 

....do do • 


BarreU. 

106 atfU  00 

45 14  00 

30 13  75 


£k>ld  from  ship.... 

Jbm ,  Sold  to  M.  PaladftM 

1814.      I 

Febrntrj  ...:... .do.. enttom-honse.... 

^Uidi     30  I....  do..6alBeran,  2  and  3  mos.  credit 
ao  ....do do 


181 
50. 


13  50 


18 13  50 

250 12  00 

1 12  14 


500 


Sold  from  ship. 
Landed  ...• ... 


181 
319 


500 


OBABOII. 

Paid  eoatom-honie  papers ...— 

dutj  on  269  barrels,  at  18  reals  yellon 

lighterage  on  319  barrels,  at  2i  rls....... .... 

'    landing  and  piling  on  beach,  at  i  rl 

w&tehing  at  Agvada 

carriage  319  barrels  to  stores,  at  2<|  rls 

cooperage,  going  in 

cooperage,  coming  out,  and  barrels  to  start 

floor  into .• ••• 

piling  in  store  and  delivering  319  bbls.,  at  1  rl. 
storage  of  50  barrels,  from  March  to  May,  2 

months,  at  1  rl.  per  month 

storage  of  18  barrels,  from  March  to  February, 

1814, 11  months,  at  1  rl.  per  month 

storage  of  251  barrels,  from  March,  1813,  'to 

March,  1814, 12  months,  at  1  rl.  per  month., 
guarantee  on  f4,496  14,  sold  on  credit,  at  2 

per  cent 

freight  on  50U  barrels,  at  |2  50,  and  primage 

5  per  cent 

Commlsaions  on  $6, 456  64,  at  5  per  cent 


12  90 
242  10 

39  87 
7  97 
3  00 

39  88 
7  97 

566 
15  95 

5  00 

990 

150  60 

89  92 

1,312  50 
322  83 


Net  proceeds. 


Smn  excepted. 


f  1,484  00 
630  00 
412  50 


675  00 

243  00 

3,000  00 

12  14 


6,456  64 


2,256  05 


4,200  59 


SABfn£L  M.  FROTHINGHAM. 


DANIEL  DAVIS, 

CHARLES  PELHAH  CURTIS, 

Oomndsaionert. 
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Judge  Peiers*  pass  for  ship  Ariadne^  December^  1813. 

The  UnitkdStatbsiw.  The  Ship  Ariadnb,  )  In  the  district  court  of  the 
Holmes  master,  and  her  cargo,  captared  >  United  States  in  and  for 
by  the  Dnited  States  brig  Argus.  )    the  Pennsylvania  district. 

And  now,  ^-o  wit,  on  the  fifteenth  day  of  December,  in  the  year  of 
our  Lord  eighteen  hundred  and  twelve,  it  is  ordered  and  directed  by 
the  court  that  the  said  ship  Ariadne  and  her  cargo,  consisting  of  flour 
agreeably  to  the  documentson  board,  the  originals  whereof  are  aelivered 
to  theclaimants,  ITathaniel  G-oddard,  owner  of  theship,  andSamuel  May, 
William  Parsons,  Thomas  Parsons,  James  Perkins,  Thomas  Perkins, 
and  Samuel  G.  Perkins,  owners  and  claimants  of  the  cargo,  be  restored 
to  the  claimants^  on  their  giving  security  to  abide  the  final  sentence 
and  decree  of  the  court  on  the  matters  set  forth  in  the  libel.  And 
stipulations  for  the  purpose  stated  having  been  this  day  entered  into, 
to  the  satisfaction  of  the  court,  it  is  ordered  that  the  marshal  deliver 
the  said  ship,  her  tackle,  apparel  and  furniture,  and  the  goods,  wares, 
and  merchandise  wherewith  she  is  laden,  to  the  claimants,  their  fac- 
tors or  agents ;  and  she  being  permitted  to  proceed  on  her  voyage 
to  Cadiz  with  her  cargo.  All  cruisers,  whether  public  or  private,  in 
the  service  of  the  United  States,  are  inhibited  from  arresting  or  im- 
peding the  said  ship,  with  her  cargo,  in  her  intended  passage  from 
the  port  of  Philadelphia  to  Cadiz,  or  on  her  return  to  the  United 
States,  on  any  prete:{&t  or  account  whatsoever  ;  the  said  ship  and  cargo 
having  been  restored  and  delivered  as  before  stated. 

In  testimony  whereof  I,  Richard  Peters,  judge  of  the  Pennsylvania 
district  of  the  United  States,  have  given  to  the  said  claimants  this 
certificate  and  passport,  which  all  masters  and  commanders  of  public 
and  private  cruisers  in  the  service  of  the  United  States  are  hereby 
enjoined,  in  the  name  of  the  United  States,  to  respect,  and  govern 
themselves  accordingly. 

Given  under  my  hand  and  the  seal  of  the  district  court  in  and  for 
the  Pennsylvania  district,  at  Philadelphia,  this  fifteenth  day 
[l.  s.]  of  December,  in  the  year  of  our  Lord  eighteen  hundred  and 
twelve. 

RICHARD  PETERS. 

DANIEL  DAVIS, 

CHABLES  PELHAM  CURTIS, 

C(ymmi8$ioneT8. 
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Account  of  sales,  chargeSy  and  net  proceeds  of  5,014^  barrels  of  Jlonr, 
received  per  the  ship  Ariadne,  A.  Williams,  master,  /ram  Philadel- 
phittyfor  order  of  Mr,  Samud  M.  Frothingham,  for  account  and  rvi 
of  whom  it  may  concern,  viz : 


1813. 
March  7 
13 
20 
20 
23 
25 
25 


May  1 

1814. 
February  20 


March      20 


Barrels, 

SoldoD  board  to  Felix  Nonel 35 

...do Serafin  Alaix 16 

..do F.  Miser  &  Co 25 

...do...... .Bdo.  de  Castro 300 

..do Martin  Mulet 250 

...do Domingo  Perez, 2  ms.  cr.  1,065 

..do Antonio  Suroz 125 


at|14  00 


■..  ac 
...at 
...at 
»..at 
...at 
■..  ac 


14  00 
14  00 

13  75 

14  00 
14  00 
14  00 


Sold  on  board 1,816 

Delivered  from  store  to  M.  Palacias  ....      500 

Delivered  from  store  to  the  administrator 
of  the  cnstom-house,  to  cover  duties  on 
2,696}  barrels  flour,  at  18  rls.  vn 180 

Sold  to  Galseran,  on  a  credit  of  2  and  3 
months,  duties  paid..... 2,51Ri| 

5, 014i| 

Amount  sold  on  board 1, 816 

Amount  landed 3, 198^ 

5,0Ui 


at   13  50 


at   13  50 
at   12  00 


OHARGKS. 

Paid  custom-house  papers |14  50 

Paid  duty  on  2,698^  barrels,  at  18  rls  per  barrel...  2,428  65 

Paid  lighterage  on  3,198^  barrels,  at  2^  rls ,     399  80 

Paid  landing  on  3, 1 98^  V  arrels  and  piling  on  beach,  i  rl.  79  96 

Paid  watching  at  Aguada,  10  days 15  00 

Paid  carriage  on  3,198^  to  stores,  at  2}  rls.  per  barrel.  399  80 

Paid  cooperage  going  into  stores 79  97 

Paid  cooperage  coming  out,  and  12  barrels  to  start 

flourinto 66  87 

Paid  piling  in  store  and  delivering,  atlrl 159  92 

Paid  storage  of  500,  from  March  12,  1813.  to  May  1, 

1814,  2  months,  at  1  rl.  per  barrel  per  month. ....  50  00 
Paid  storage  of  180,  from  March  12, 1813,  to  February 

20. 1814. 11  months,  at  1  rl  per  barrel  per  month.  98  00 
Paid  storage  of  2,518^,  from  March  12, 1813,  to  March 

20. 1814. 12  months,  at  1  rl.  per  barrel  per  month..  1,511  10 

Guarantee  on  $45,132,  at  2  per  cent 902  64 

Brokerage  on  $64,751,  at  1  per  cent 647  51 

Commission  on  $64,751,  at  2^  per  cent 1, 618  77 

Net  proceeds 


$190  iK) 

224  «i  > 

350  M 

4, 125  iO 

3,50<»  00 

14, 910  Oo 

1,750  UO 


6,750  00 

3,430  00 
30,223  00 


64,751  00 


8,463  49 


66,288  49 


Errors  excepted. 
Cadiz,  March  20, 1814. 


HALL&BU8SEL. 

DANIEL  DAVIS, 

CHARLES  PELHAM  CUBTIS, 
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At  the  execution  of  the  annexed  commission,  these  papers,  writings, 
marked  and  endorsed  by  us,  being  twenty^ne  in  number,  were  pre- 
pared and  deposed  unto,  upon  his  examination,  by  Samuel  M.  Froth- 
mgham. 

DANIEL  DAVIS, 

CHARLES  PELHAM  CURTIS, 

Oommissionera. 


Untted  Statks  of  America,  , 
Massachusetts  District,      )     ' 

The  circuit  court  of  the  United  States  for  the  first  circuit,  begun 
and  holden  at  Boston,  within  and  for  the  Massachusetts  district,  on 
Tuesday,  the  fifteenth  day  of  October,  in  the  year  of  our  Lord  one 
thousaod  eight  hundred  and  sixteen. 

To  Danid  Davis^  of  Boston,  in  the  district  of  Ma^a^husetts,  esq,y  and 
Charles  P.  Curtis ,  of  said  Boston,  esq.,  or  either  of  them: 

Edow  ye,  that  reposing  confidence  in  your  wisdom,  prudence  and 
fidelity,  we  have  appointed,  and  by  these  presents  do  authorize  and  em- 
power you  to  take  the  answers  to  the  interroj^atories  hereto  annexed,  de 
feene  ewe,  of  William  Farris  and  George  Cabot,  witnesses  in  behalf  of 
tbe  claimauts,  to  be  used  in  a  certain  cause  now  pending  in  the  Supreme 
Court  of  the  United  States,  wherein  the  United  States  of  America 
are  libellants  against  the  ship  Ariadne  and  cargo,  and  Nathaniel 
Goddard  and  others  are  claimants  and  appellants  ;  and  to  this  end,  at 
certain  days  to  be  by  you  appointed  for  that  purpose,  to  cause  the 
witnesses  as  aforesaid  to  come  before  you,  and  each  witness,  when 
present  before  you,  to  examine  carefully,  on  oath,  touching  the  premises; 
and  when  you  shall  have  taken  the  examination  as  aforesaid,  to 
reduce  or  cause  the  same  to  be  reduced  to  writing,  and  to  be  subscribed 
by  each  of  said  witnesses  in  your  presence  ;  and  the  same  so  taken 
and  subscribed  to  return,  together  with  this  commission  and  your 
doings,  herein  enclosed,  sealed  and  directed  to  the  chief  justice  and 
the  associate  justices  of  the  Supreme  Court  of  the  United  States,  to  be 
holden  at  Washington,  being  tne  present  seat  of  the  national  govern- 
ment, on  the  first  Monday  of  February  next. 

N  g  1    In  testimony  whereof,  we  have  caused  the  seal  of  said  circuit 
']       court  to  be  hereunto  annexed. 

Witness  the  Honorable  John  Marshall,  at  Boston,  this  fourth  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
Beventeen. 

JNO.  W,  DAVIS,  Chrh. 
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United  States  of  Abcerica^        ) 
Supreme  Court  of  the  United  StateSy  \  ^' 

February  Term,  1817. 

In  the  case  of  the  United  States  vs.  ship  Ariadne^  NoUhanid  Chddard^ 

and  all  daimanta  and  appeUante. 

Interrogatories  to  l>e  put  on  behalf  of  the  claimants  and  appellants 
to  William  Farris,  a  witness  produced  by  them  : 

Interrogatory  1.  Were  you  supercargo  of  the  ship  Ariadne,  Holmes, 
master,  on  her  voyage  from  Alexandria  to  Cadiz,  in  which  she  was 
captured  by  the  United  States  brig  Argus,  in  the  year  1812  ? 

Interrogatory  2.  By  whom  were  you  employed  as  supercargo,  and 
what  were  the  instructions  you  received  respecting  the  destination  of 
the  vessel  and  cargo  and  the  ultimate  appropriation  of  the  property 
on  board  ?  Did  you  receive  any  other  verbal  or  written  instructions 
than  those  contained  in  the  letters  of  the  claimants  and  appellants 
which  were  in  your  possession  at  the  time  of  the  capture  ?  If  yea, 
please  to  state  the  same  particularly. 

Interrogatory  3.  Was  the  true  and  sole  destination  of  the  said  vessel 
and  cargo  to  the  port  of  Cadiz  ?  If  nay,  to  what  other  port  or  ports 
in  Europe  were  they  destined  ?    State  the  same  fully. 

Interrogatory  4.  To  what  house  or  houses  were  you  to  address  your- 
self in  Cadiz  for  advice  or  assistance  in  the  sale  or  disposition  of  the 
said  cargo  ?  Were  such  English,  American  or  Spanish,  and  were  any 
of  them  English  agents,  as  you  know,  to  purchase  supplies  of  bread- 
stufPs  for  the  British  or  allied  armies  ? 

Interrogatory  5.  Was  it  the  intention,  expectation  or  design  of  the 
owners  of  the  said  cargo  to  sell  and  dispose  of  the  same,  directly  or 
indirectly^  for  the  use  or  consumption  of  the  British  or  allied  armies 
in  Spain  ?  If  nay,  to  whom  did  they  intend,  expect  or  design  that 
the  same  should  he  sold,  and  for  whose  use  and  consumption  ?  What 
was  their  calculation  in  this  respect?  and  state  on  what  facts,  as  you 
know,  the  same  was  founded. 

Interrogatory  6  Was  the  plan  of  this  voyage,  as  far  as  you  know, 
formed  with  any  view,  design  or  intention,  directly  or  indirectly,  to 
trade  with  the  enemy  of  the  United  States,  or  to  make  profit  by  sales 
to  them,  directly  or  indirectly,  of  the  said  cargo  or  any  part  thereof, 
for  the  use  of  the  British  or  allied  armies  ? 

Interrogatory  7.  What  was  the  information  in  Boston  during  the 
months  of  July,  August  and  September,  in  1812,  respecting  the  de- 
mand for  breadstuffs  at  Cadiz  ?  Was  it  believed  the  demand  was 
great  for  the  use  of  the  inhabitants  thereof,  exclusive  of  the  armies, 
and  would  continue  so  through  the  autumn  of  that  year  ?  and  to  what 
cause  was  such  expected  demand  or  scarcity  attributed  ? 

Interrogatory  8.  Was  not  Mr.  Samuel  Williams,  of  London,  to 
whom  you  were  ordered  to  remit  proceeds  of  said  cargo,  a  native  citi- 
zen of  the  United  States,  who  was  formerly  consul  of  the  United  States 
at  that  place  ? 

Interrogatory  9.  Of  whom  and  by  whom  of  the  claimants  waa  the 
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paffiport^  commonly  called  a  license^  tbat  was  on  board  the  Ariadne 
obtamed? 

Interrogatory  10.  Was  the  said  passport  relied  on  as  a  complete 
protection  for  the  property  on  board  and  the  vessel  after  the  same 
ehoald  get  off  the  American  coast,  beyond  the  cruising  limits  of  Ad- 
miral Sawyer's  squadron  ?  If  nay,  was  it  expected  or  believed,  as 
you  know,  by  the  said  claimants  that  the  British,  from  humanity, 
woald  suffer  provisions  to  be  carried  to  the  inhabitants  of  Cadiz,  as 
tbej  had  done  before  to  Spain  in  like  circumstances  of  distress  from 
actual  or  expected  scarcity  ? 

Interrogatory  11.  In  obtaining  the  said  passport  did  the  said  claim- 
ants oorae  under  any  obligation  whatever  to  supply,  aid,  comfort,  or 
aesist  the  enemy,  or  conduct  otherwise,  in  any  respect,  than  they 
would  have  conducted  with  the  said  vessel  and  cargo  if  no  such  pass- 
port had  been  obtained  ? 

Interrogatory  12.  Were  not  the  said  claimants,  as  you  know,  or 
for  what  reason  believe,  extremely  anxious  and  careful  to  ascertain 
how  far  they  might,  consistently  with  the  laws  of  the  United  States, 
avail  of  such  a  passport  to  elude  the  vigilance  of  the  enemy  then  block- 
ading, or  on  the  coast  of  the  United  States  ?  And  do  you  not  know 
that  they  sincerely  and  truly  intended  to  observe  most  scrupulously 
the  laws  of  the  United  States,  and  to  avoid  the  violation  of  any  of  them, 
and  even  the  slightest  disregard  of  what  might  be  deemed  the  duty 
of  a  citizen;  and  if  they  had  otherwise  intended  or  been  disposed, 
Bhould  you  or  not,  from  the  connexion  you  had  with  them,  been  fully 
apprised  of  their  views  ? 

Filed  by—  GEORGE  SULLIVAN, 

Proctor  and  Attorney  for  the  Glaimanta  and  Appendants. 

Filed  in  the  clerk's  office  this  19th  December,  1816. 
Attest:  JNO.  W.  DAVIS,  Clcrh. 


UNrrED  Statss  op  America,         ) 
Supreme  Court  of  the  United  Statee^  )     ' 

February  Term,  1857. 

In  ihe  case  of  the  United  States  vs.  ship  Ariadne,  Nathaniel  Goddard, 

and  aU  claimants  and  appellants. 

Interrogatories  to  be  put,  on  behalf  of  the  claimants  and  appellants, 
to  Gfeorge  Cabot^  a  witness  produced  by  them : 

Interrogatory  1.  Do  you  know  the  claitrants  and  appellants  in  this 
cauBe,  and  have  you  known  them  many  years  ? 

Interrogatory  2.  Did  they  advise  or  consult  with  you  respecting  the 
▼oyage  ot  the  Ariadne  from  Alexandria  to  Cadiz  in  the  summer  and 
autamn  of  1812  ? 

Interrogatory  3.  What  was  the  particular  subject  on  which  they 
advised  with  you  in  relation  to  the  same  ?  Please  to  state  the  same 
specially? 
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Interrogatory  4.  Do  voa  know,  or  what  reason  have  you  to  believe, 
that  they  did  not  intend  to  trade  with  or  supply  the  enemy  of  the 
United  States  or  his  allies  with  provisions,  or  the  contrary?  Be 
pleased  to  state  the  same  fully  ? 

Interrogatory  6.  In  planning  or  pursuing  the  said  voyage  were 
they,  as  you  know,  or  for  what  reason  believe,  desirous  of  observing 
in  all  respects  the  laws  of  the  United  States  relative  to  intercourse 
with  their  enemy  ? 

Interrogatory  6.  Were  they  scrupulous  touching  their  conduct  in 
said  voyage  in  relation  to  the  enemy,  or  were  they  willing,  as  you  be- 
lieve, to  avail  of  any  doubtful  construction  of  the  law  to  carry  on  com- 
merce with  him,  or  profit  by  sales  of  breadstuffs  for  his  or  the  army  of 
his  allies'  consumption  ? 

Interrogatory  7.  Do  you  know  any  other  matter,  fact,  or  thing,  which 
may  tend  to  show  that  the  appellants  did  not  intend  to  trade  with  or 
supply  the  enemy  of  the  United  States  or  his  allies,  and  that  they 
were  anxious  in  planning  and  prosecuting  said  voyage  to  observe  in 
all  respects  the  laws  of  the  United  States  and  their  duties  as  citizens? 
If  yea,  state  the  same  particularly,  as  if  thereunto  specially  interro- 
gated, and  state  all  you  know  respecting  their  intentions,  and  for 
what  reason  you  believe  that  they  were  innocent  ? 

Filed  by—  GEORGE  SULLIVAN, 

Proctor  a/nd  Attorney  for  the  Claima^^ta  and  AppeHanis. 

Filed  in  the  clerk's  office  this  19th  December,  1816. 
Attest:  JOHN  W.  DAVIS,  (Tferi. 


supreme  court  op  the  united  states. 

The  United  States  and  the  officers  of  the  United  States  briq-op-war 
Argus,  Appellees,  ada.  the  ship  Adriadnb  and  oarqo,  Appellants. 

Gross-interrogatories  by  the  appellants,  to  be  put  to  a  witness  on 
the  part  of  the  appellants : 

^  Interrogatory  1.  Are  you  a  citizen  of  the  United  States,  and  where 
did  you  reside  at  the  time  the  facts  mentioned  in  your  answers  to  the 
direct  interrogatories  took  place,  and  where  was  your  domicil  during 
the  late  war  between  Great  Britain  and  the  United  States,  or  any 
period  thereof? 

Interrogatory  2.  Are  you  interested  in  the  above  entitled  cause, 
directly  or  indirectly  ? 

Interrogatory  3.  Are  you  to  be  gainer  or  loser  by  the  event  of  said 
cause? 

Interrogatory  4.  How  did  you,  at  the  above  period,  or  do  you  stand 
related  in  interest  or  business  with  the  captain  or  owners  of  the  Ari- 
adne, or  the  shippers  or  any  of  them  in  the  voyage  alluded  to  in  the 
direct  interrogatories,  or  were  you  consignee  as  to  said  voyage  or  other- 
wise? 

Interrogatory  5.  Did  you  know,  or  had  you  cause  to  believe,  that 
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more  papers  were  on  board  the  Ariadne  than  yon  had  personally  in- 
spected, or  of  the  contents  of  which  you  had  been  apprised  ? 

Interrogatory  6.  Do  you  not  believe  that  the  Ariadne,  on  the  voy- 
age to  which  the  direct  interrogatories  apply,  had  a  license,  passport, 
or  protection  of  some  kind  on  board,  either  from  Great  Britain  or  some 
person  authorized  or  pretending  to  be  authorized  by  Great  Britain  ?  or 
if  70a  have  heard  to  this  effect,  state  &om  whom. 

Interrogatory  7.  Did  you  not  believe  that  the  Ariadne  had  papers 
on  board  of  some  kind  which  would  have  protected  her,  or  have  led 
to  her  protection,  in  the  event  of  her  meeting  British  cruisers  on  the 
voyage  above  referred  to  ? 

Interrogatory  8.  Would  you  have  entrusted  your  property  on  board 
had  you  not  been  of  opinion  that  the  Ariadne  would  pass  on  her  voyage 
withoat  capture  by  British  cruisers,  in  case  she  were  met  by  them  ? 

Interrogatory  9.  Did  not  the  captain  or  supercargo,  or  some  other 
person,  by  words  or  writing,  or  some  other  means,  induce  you  to  be- 
liere,  or  represent  to  you,  that  the  Ariadne  had  a  paper  or  papers  on 
board  whicn  would  protect  her  from  British  capture  ? 

Interrogatory  10.  Did  you  not  understand^  or  do  you  not  believe, 
that  the  car^o  of  the  Ariadne,  or  part  thereof,  was  intended  to  supply 
the  British  forces  in  Spain  or  Portugal,  or  some  other  place  ? 

Interrogatory  11.  Was  it  not  your  expectation  that  the  British 
forces  in  Spain  or  Portugal  would  be  the  cause  of  producing  a  good 
price  and  easy  sale  of  said  cargo,  or  part  thereof? 

Interrogatory  12.  How  was  the  said  cargo  to  be  disposed  of,  and  of 
what  was  the  return  cargo  to  consist  ? 

Interrogatory  13.  Do  you  or  do  you  not  know  of  any  correspondence 

with Allen,  the  person  acting,  or  who  has  acted,  as  British 

oonsnl  at  Boston,  or  any  agent,  or  pretended  agent  of  Great  Britain, 
and  any  person  connected  with  the  Ariadne,  or  her  cargo,  respecting 
the  said  voyage  of  the  Ariadne^  or  her  cargo,  or  her  return  voyage  ; 
and  if  so,  what  was  this  correspondence?  Was  it  in  words  or  by 
letter,  or  the  signing  of  any  paper  or  papers  by  the  said  Allen,  or 
any  person  concerned  or  connected  with  said  vessel  and  cargo,  or  the 
owners  or  persons  concerned  with  the  same  ? 

Interrogatory  14.  Do  you  or  do  you  not  know  of  any  money  paid 
by  any  person  concerned  or  in  anywise  interested  or  connected  in  said 
Toyage,  vessel,  or  cargo,  to  the  said  Allen,  as  consul  or  otherwise,  or 
any  other  person  as  consul  or  agent,  or  acting  as  consul  or  agent  for 
the  British  government,  or  have  you  heard  or  been  led  to  understand 
that  such  was  the  case,  and  how  have  you  so  learned  or  understood  ? 

Interrogatory  15.  Do  you  know  of  any  bill  or  bills  drawn  in  favor 
of  the  British  government  or  a  British  subject,  or  any  person  whom- 
soever in  Great  Britain  or  its  dependencies,  directly  or  indirectly  to 
benefit  the  said  government  or  any  such  subjects,  by  any  person  or 
persons  whomsoever,  in  consequence  of,  or  in  compensation  or  consid- 
eration of,  any  license,  passports,  or  other  papers  signed  or  authorized 
by,  or  of  any  acts  done  or  to  be  done,  or  of  any  assurances  or  promises 
made  by  the  said Allen,  or  any  other  person  authorized,  or  pre- 
tending to  be  authorized,  by  the  British  government,  or  acting  for 
that  government,  touching  the  said  voyage,  vessel,  or  cargo,  or  in 
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anywise  connected  with  the  same,  or  her  return  voyage  or  cargo ;  or, 
if  you  do  not  know  the  above  circumstances,  or  any  part  thereof,  have 
you  cause  to  believe  that  they  or  any  of  them  took  place? 

Interrogatory  16.  Do  you  or  do  you  not  know,  believe,  or  under- 
stand that,  at  and  about  the  time  alluded  to  in  the  direct  interroga- 
tories, the  whole  or  the  generality,  or  some  of  the  vessels  which  arrived 
in  Spain  or  Portugal  from  the  United  States  of  America,  were  supplied 
with  British  licenses,  passports,  or  protections,  and  was  it  not  conceived 
good  policy  to  have  them  so  supplied  ? 

Interrogatory  17.  What  was  the  probable  number  and  strength  of 
the  British  and  allied  military  and  naval  forces  at  and  near  Cadiz,  and 
in  Spain  and  Portugal  generally,  at  the  times  alluded  to  in  the  direct 
interrogatories  ? 

Interrogatory  18.  Who  do  you  know  or  believe  were  the  real  pur- 
chasers or  actual  consignees  of  the  cargo  of  the  Ariadne,  or  any  part 
thereof,  which  arrived  at  Cadiz,  or  as  the  place  may  be,  on  her  voyage 
from  the  United  States,  as  alluded  to  in  the  answers  to  the  direct 
interrogatories  ;  and  did  you  not  dispose  of  the  same ;  and  were  not 
brokers,  or  other  agents  or  nominal  vendees,  resorted  to  in  respect  to 
said  cargo  or  cargoes  generally  from  the  United  States,  to  avoid  the 
direct  responsibility  of  selling  to  the  British  or  allied  armies  or  navy, 
or  the  appearance  of  a  communication  with  either  ? 

Int-errogatory  19.  How  were  the  avails  of  the  cargo  of  the  Ariadne, 
and  every  part  thereof,  disposed  of  or  appropriated,  on  the  voyage 
above  alluded  to,  in  Spain  or  Portugal,  and  if  any  bill  or  bills  of 
exchange  were  purchased  by  any  person  in  any  transaction  touching 
said  cargo ;  describe  said  bills ;  on  what  country ;  by  whom  and  in 
whose  favor  were  they  drawn  ? 

Interrogatory  20.  Did  you  or  did  you  not,  by  letter  or  otherwise, 
intimate  to  or  advise  the  shippers  or  owners,  master  or  suppercargo  of 
the  Ariadne  and  cargo,  in  the  voyage  above  alluded  to,  to  obtain  in 
any  manner  whatsoever  a  license,  protection,  or  passport  of  any  kind 
soever  as  from  the  British  government,  or  any  of  its  officers,  civil  or 
military,  for  the  purpose  of  protecting  the  Ariadne  or  cargo,  or  any 
part  thereof,  on  her  said  voyage,  from  capture  or  molestation  from 
British  cruisers ;  or  were  you  in  the  habit  of  instructing  or  advising, 
or  did  you  instruct  or  advise,  any  of  your  American  correspondents  or 
acq  uaintances  to  this  effect  ? 

Interrogatory  21 .  Did  you  in  any  letter  or  letters  or  communica* 
tions  to  the  United  States  in  any  way  recommend  the  shipment  of 
provisions,  or  other  articles,  for  the  supply  of  the  British  or  allied 
army  or  navy  in  Spain  or  Portugal ;  and  if  so,  when,  and  how,  and 
to  whom  did  you  give  or  send  such  advice,  or  did  you  not  send  or  give 
an  opinion  to  any  person  connected  in  the  voyage  aforesaid,  or  other 
persons  in  the  United  States,  that  shipments  from  thence  to  Spain  or 
Portugal  would  be  advisable,  on  account  of  the  increased  consumption 
by  the  military  or  naval  forces  of  Great  Britain,  or  her  allies  in  those 
kingdoms  ;  and  if  so,  when  did  you  give  or  send  such  opinion  ? 

Interrogatory  22.  Had  you  a  commercial  connexion  by  the  name  of 
,  or  a  partner  or  partners  in  England  or  its  dependen- 
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cies,  dnriDg  the  late  war  between  Great  Britain  and  the  United  States, 
or  any  period  thereof?  if  so,  describe  him  or  them  by  name. 

Interrogatory  23.  Were  not  arrivals  at  Cadiz  with  provisions  or 
supplies  for  the  British  or  allied  armies  frequent ;  or  if  not  frequent, 
did  they  not  take  place  in  some  degree  ? 

Interrogatory  24.  Did  not  the  British  and  allied  armies  frequently, 
and  if  not,  occasionally  obtain  supplies  from  i)rovisions  or  other  arti- 
cles which  had  arrived  at  Cadiz  ? 

Interrogatory  26.  If  you  have  any  documents  or  letters  or  other 
papers  in  your  possession,  or  at  your  command,  touching  the  forego- 
ing cross-interrogatories,  will  you  annex  the  same  or  copies  thereof  to 
yonr  answers  ? 

Interrogatory  26.  Did  you  know  of  any  circumstances,  fact  or  facts, 
docnment  or  documents,  in  anywise  touching  the  license,  the  pass- 
ports, the  cargo,  the  sales  or  the  bill  or  bills,  transaction  or  trans- 
actions in  any  of  the  foregoing  cross-interrogatories  alluded  to  and 
not  by  you  to  these  interrogatories  fully  answered  ?  if  so,  make  answer 
nnto  the  same  as  particularly  as  if  specially  and  at  large  interrogated. 

Interrogatory  27.  Were  you  not  in  Great  Britain  or  some  of  her 
dependencies  during  the  said  war,  or  some,  and  if  some,  what  periods 
thereof,  and  at  what  place  or  places  ? 

Interrogatory  28.  What  were  your  occupations  and  objects  when  in 
Great  Britain  or  any  of  her  dependencies,  as  referred  to  in  the  above 
twenty-seventh  cross-interrogatory  ? 

Interrogatory  29.  Were  you  not  in  ports  or  places  of  Europe  during 
the  war  last  above  referred  unto ;  and  if  yea,  wnat  ports  or  places  and 
at  what  times  as  to  each  port  and  place,  in  what  trade  or  business 
during  said  periods,  and  in  said  several  ports  or  places  were  you  con- 
cerned, either  directly  or  indirectly,  and  with  what  countries,  ports  or 
places  was  such  trade  or  business  carried  on,  and  in  what  articles  ? 

JNO.  WOODWABD, 
Advocate  for  Appelleea. 
Honorable  Dakiel  Davis, 

Commissioner. 

Filed  by  G.  Sullivan,  esq.,  in  behalf  of  Mr.  Woodward,  January  1, 
1817. 
A  true  copy,  attest :  WM.  S.  SHAW,  Olerk. 


Depositions  of  William  Farris,  produced,  sworn  and  examined  on 
the  twenty-third  day  of  January,  in  the  year  of  our  Lord  eighteen 
hundred  and  seventeen,  by  virtue  of  a  commission  issued  out  of  the 
circuit  court  of  the  United  States  for  the  first  circuit,  to  us  directed, 
for  the  examination  of  said  Farris  and  others,  in  a  certain  cause  now 
pending  in  the  Supreme  Court  of  the  United  States,  wherein  the 
IJnitedBtates  of  America  are  libellants  against  the  ship  Ariadne  and 
cargo,  and  Nathaniel  Goddard  and  others  are  claimants  and  appel- 
lants, on  behalf  of  the  claimants  and  appellants,  as  follows : 

DAN'L  DAVIS, 
CHARLES  PELHAM  CURTIS, 

Commissioners.. 
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The  answers  of  William  Farris  to  the  interrogatories  annexed  to  tbifl 
commission,  and  put  to  the  said  William  Farris  on  the  part  of  the 
claimants  and  appellants : 

1.  To  the  first  interrogatory  he  answers :   That  he  was. 

2.  To  the  second  interrogatory  he  answers :  That  he  was  employed 
as  supercargo  of  the  Ariadne,  by  Mr.  Nathaniel  Groddard,  the  owner, 
who  was  also  a  shipper,  and  by  the  other  shippers  of  the  cargo  ;  that 
he  was  ordered  by  nis  said  employers  to  proceed  to  Cadiz,  and  there 
to  dispose  of  his  cargo,  and  to  remit  the  principal  part  of  the  pro- 
ceeds to  Mr.  Samuel  Williams,  London,  and  the  remainder  to  another 
person  in  London,  whof>e  name  he  does  not  remember ;  that  he  re- 
ceived no  instructions  of  any  kind,  either  written  or  verbal,  other 
than  those  contained  in  the  letters  of  the  claimants,  all  which  were 
by  him  delivered  to  the  captors  at  sea. 

3.  To  the  thixd  interrogatory  he  answers :  That  the  sole  destination 
of  said  vessel  and  cargo  was  to  Cadiz ;  and  that  he  had  no  authority, 
either  express  or  implied,  to  alter  her  destination  to  any  other  port  or 
place  under  any  circumstances. 

4.  To  the  fourth  interrogatory  he  answers :  That  he  had  received  no 
instructions  to  consign  his  careo  to  any  particular  house  or  houses  in 
Cadiz ;  that  he  was  allowed  oy  his  employers  a  commission  of  five 
per  cent.,  out  of  which  he  was  to  pay  all  charges  of  brokerage  or 
commissions  to  the  house  who  should  transact  his  business  in  C^diz ; 
that  for  this  purpose  he  was  empowered  to  employ  any  reputable 
house ;  and  that  previous  to  his  departure  from  Boston,  he  procured 
the  names  of  several  respectable  houses  in  Cadiz  ;  all  of  whom  were 
Spanish  or  American,  but  no  intentions  were  entertained  by  him  of 
employing  any  English  house  or  agent  whatever. 

5.  To  nie  fifth  interrogatory  he  answers :  That  it  was  not  the  inten- 
tion or  design  of  the  owners  or  shippers  of  said  cargo  to  dispose  of 
the  same  to  the  British  or  allied  armies,  or  for  their  use  and  benefit, 
directly  or  indirectly ;  that,  on  the  contrary,  they  constantly  and 
uniformly  intended  and  expected  that  said  cargo  would  be  sold  to  the 
inhabitants  of  the  city  of  Cadiz,  and  for  their  use  and  consumption ; 
that  the  voyage  of  the  Ariadne  was  undertaken  in  consequence  of  a 
belief  that  great  numbers  of  persons  had  fled  from  the  country  into 
the  city  to  avoid  the  French  army,  and  that,  of  course,  the  consump- 
tion and  demand  would  be  proportionally  increased. 

6.  To  the  sixth  interrogatory  he  answers :  That,  from  a  full  and  com- 
plete knowledge  of  the  sentiments  of  the  owners  and  shippers  of  said 
cargo,  he  is  able  to  state  positively  and  explicitly  that  there  was  not 
the  most  distant  intention  or  design  on  their  part  to  trade  with  the 
enemy  of  the  United  States  or  his  allies,  or  directly  or  indirectly  to 
derive  any  profit  or  advantage  whatever  from  any  dealins^  or  inter* 
course  with  the  said  enemy  of  the  United  States,  or  his  allies,  or  the 
officers  or  agents  of  either  of  them. 

7.  To  the  seventh  interrogatory  he  answers :  That  he  was  not  in 
Boston  during  the  months  of  July,  August,  and  September,  A.  D. 
1812,  except  a  few  days  previous  to  his  departure  for  Alexandria  to 
join  the  Ariadne,  and  cannot  state  the  information  received  in  Boston 
during  that  period  of  his  own  knowledge,  but  from  repeated  conver- 
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sations  with  the  shippers  of  the  cargo,  on  board  the  Ariadne,  prior  to 
his  said  departure  from  Boston  ;  he  is  positive  that  the  voyage  was 
undertaken  and  pursued  in  expectation  of  disposing  of  said  cargo  to 
the  citizens  and  inhabitants  of  Cadiz^  as  stated  in  his  answer  to  the 
fifth  interrogatory,  and  it  was  firmly  believed  by  them  that  the  de* 
mand  and  consumption  were,  and  would  continue  to  be,  much  in- 
creased by  the  causes  alleged  in  his  said  answer  to  the  fifth  inter- 
rogatory. 

8.  To  the  eighth  interrogatory  he  answers :  That  Samuel  Williams, 
to  whom  he  was  directed  to  remit  the  greater  part  of  the  proceeds  of 
his  cargo,  is  a  native  citizen  of  the  United  States,  and  was  formerly 
coDsol  for  the  United  States  at  London. 

9.  To  the  ninth  interrogatory  he  answers :  That  by  the  direction  of 
Mr.  Goddard,  the  owner  of  the  Ariadne,  he  received  from  Samuel  F. 
Coolidge,  a  citizen  of  Boston,  the  passport  mentioned  in  said  inter- 
rogatory, but  he  does  not  know  which  of  the  concerned  applied  to 
Mr  Coolidge  for  it. 

10.  To  the  tenth  interrogatory  he  answers :  That  the  concerned  did 
not  rely  on  said  passport  as  a  protection  against  any  cruisers,  other 
than  those  under  command  of  Admiral  Sawyer,  but  they  believed 
that  the  British  would,  from  motives  of  humanity,  allow  provisions 
to  he  furnished  to  the  inhabitants  of  Cadiz,  and  would,  therefore,  re- 
frain from  capturing  vessels  so  employed. 

11.  To  the  eleventh  interrogatory  he  answers:  That  he  does  not 
know  which  of  the  concerned  applied  to  Mr.  Coolidge  for  said 
passport,  and  cannot  state  directly  that  there  were  no  engage^ 
ments  entered  into  by  him  or  them  of  the  nature  described  in 
this  interrogatory,  but,  from  the  great  confidence  placed  in  him  by 
all  the  concerned  in  said  vessel  and  cargo,  he  is  certain  that,  if  any 
such  obligation  or  engagement  had  been  made^  he  would  have  been 
informed  of  it ;  that  he  had  not,  nor  has  he  to  this  day,  any  know- 
ledge whatever  of  any  such  engagement,  and  he  firmly  believes  that 
no  engagement  of  the  nature  described,  or  having  such  an  object,  was 
made  or  entered  into  by  all  or  either  of  said  concerned  in  relation  to 
the  voyage  aforesaid.  He  is  confident,  from  a  full  knowledge  of  the 
circumstances,  that  the  said  owners  and  shippers  had  no  design  to  aid 
or  assist  the  enemy  of  the  United  States,  directly  or  indirectly,  and 
that  their  conduct  towards  the  said  enemy  was  not  difierent  from 
what  it  would  have  been  had  no  such  passport  been  procured  and 
employed. 

12.  To  the  twelfth  interrogatory  he  answers  :  That  the  said  claim- 
ants were  very  careful  to  avoid  a  breach  or  infringement  of  any  of 
the  laws  of  nations  or  of  the  United  States  in  employing  said  pass- 
port and  in  prosecuting  said  vuyage ;  that  after  procuring  a  passport 
Irom  Mr.  Coolidge,  by  Mr.  Goddard's  directions,  the  same  was  exam- 
ined carefully  by  the  concerned,  who,  finding  that  it  was  too  general 
in  its  terms  in  relation  to  the  destination  of  the  vessel,  directed  the 
deponent  to  return  it  to  Mr.  Coolidge  with  this  objection,  which  was 
done ;  that,  a  few  days  after,  the  deponent  received  from  said  Coolidge 
another  passport,  which  was  the  one  found  on  board  the  vessel  when 
ihe  was  captured ;  that,  from  repeated  conversations  with  the  con- 
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oerned,  he  knows  that  they  all  considered  the  employment  of  said 
passport  last  mentioned  as  not  inconsistent  with  their  duty  as  good 
citizens,  or  in  anyway  infringing  the  laws  of  nations  or  of  the  United 
States ;  and  from  the  reasons  before  stated  he  is  confident  that  if  the 
said  claimants  had  entertained  any  designs  other  than  those  aboTe 
mentioned  he  would  have  known  or  discovered  them,  as  the  sole 
management  of  said  enterprise  was  committed  to  him  exclusively. 
At  the  period  here  alluded  to  the  master  of  the  Ariadne  was  at  Alex- 
andria, in  charge  of  his  ship,  and  was  entirely  ignorant  of  the  circnm- 
stances  and  details  hereinbefore  described. 

WILLIAM  FARBIS. 


And  the  said  Wittiam  Farris  further  answers  to  the  crosa^nterrogaio 
annexed  to  this  commission^  and  put  to  him  on  the  part  of  the  libdUmta 
and  appdiees : 

1.  To  the  first  cross-interrogatory  he  answers :  That  he  is  a  citizen 
of  the  United  States,  and  has  resided  in  Newburyport,  in  the  common- 
wealth of  Massachusetts,  for  more  than  thirty  years  now  last  past. 

2.  To  the  second  cross  interrogatory  he  answers :  That  he  is  not  in- 
terested in  said  cause  in  any  way  or  manner  whatever. 

3.  To  the  third  cross-interrogatory  he  answers  in  the  negative. 

4.  To  the  fourth  cross-interrogatory  he  answers :  That  he  was  super- 
carffo  of  the  Ariadne,  and  would  have  been  entitled  for  his  services  in 
such  capacity  to  a  commission  of  five  per  cent,  on  the  sales  of  said 
cargo,  as  stated  in  answer  to  the  second  and  fourth  interrogatories ; 
that  he  was  not,  at  said  period,  nor  has  he  been  at  any  time  ainoe,  in- 
terested or  connected  in  business,  in  any  way  or  manner,  with  the 
captain,  owners  or  shippers  of  the  Ariadne  and  cargo,  or  either  of 
them,  other  than  as  above  stated. 

6.  To  the  fifth  cross-interrogatory  he  answers :  That  he  is  positive 
there  were  no  papers  on  board  the  Ariadne  with  which  he  was  not 
acquainted,  except  the  orders  to  the  master,  which  were  transmitted 
to  him  by  the  deponent,  but  which  he  does  not  recollect  to  have  read ; 
and  that  all  the  papers  in  his  possession,  or  within  his  knowledge, 
were  by  him  delivered  to  the  captors  at  sea. 

6.  To  the  sixth  cross-interrogatory  he  answers :  That  he  can  make 
no  other  answer  to  this  cross-interrogatory  than  is  contained  in  his 
answers  to  the  ninth  and  twelfth  interrogatories. 

7.  To  the  seventh  cross-interrogatory  he  answers:  That  he  is  cer- 
tain there  were  no  papers  on  board  the  Ariadne  by  which  she  would 
have  been  protected  against  capture  by  British  cruisers,  other  than 
the  paper  mentioned  in  his  answer  to  the  twelfth  interrogatory;  he  is 
unable  to  say  whether  said  paper  would  have  protected  said  property, 
as  the  Ariadne  was  captured  by  the  Argus,  without  having  met  with 
any  British  cruiser. 

8.  To  the  eighth  cross-interrogatory  he  answers:  That  he  had  no 
property  on  board  the  Ariadne. 

9.  To  the  ninth  cross-interrogatory  he  makes  the  same  answer  as  to 
the  seventh  cross-interrogatory. 

1 0.  To  the  tenth  cross-interrogatory  he  answers :  That  he  is  posi- 
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tiYe  there  was  no  intention  or  design  on  the  part  of  the  owners  or 
shippers  of  the  Ariadne  to  supply  or  assist  the  British  forces  in  Spain 
or  rortagal,  directly  or  indirectly. 

11.  To  the  eleventh  cross-interrogatory  he  answers:  That  he  was 
bound  to  Cadiz,  and  had  no  authority  or  intention  to  proceed  to  any 
port  in  Portugal;  and  that  the  expectation  of  a  ready  sale  for  said 
cargo  in  CSadiz  was  founded  on  the  reasons  assigned  in  his  answers  to 
the  fifth  and  seventh  interrogatories,  and  on  no  other  grounds. 

12.  To  the  twelfth  cross-interrogatory  he  answers:  That  the  cargo 
was  to  be  sold  and  the  proceeds  thereof  remitted  in  manner  as  stated 
in  answer  to  the  second  interrogatory,  and  that  he  had  no  instructions 
to  send  home  any  return  cargo  whatever. 

13.  To  the  thirteenth  cross-interrogatory  he  answers :  That  he 
has  no  knowledge  of  any  correspondence  with  Allen  in  relation  to  said 
voyage  or  any  other  subject,  nor  with  any  other  person  or  persons,  ex* 
oept  what  is  stated  in  answer  to  the  ninth  and  twelfth  interrogatories. 

14.  To  the  fourteenth  cross-interrogatory  he  answers :  That  he  does 
not  know  or  helieve  that  any  money  was  paid  to  said  Allen,  or  to  any 
person  in  his  behalf,  or  in  behalf  of  the  British  government,  nor  has 
he  ever  heard  that  any  money  was  so  paid.  But,  in  the  event  of  the 
arrival  of  the  Ariadne  at  Cadiz,  he  was  ordered  to  remit  nineteen 
hundred  and  ten  dollars  per  account  of  Samuel  F.  Coolidge,  to  be  as- 
sessed on  the  whole  cargo. 

15.  To  the  fifteenth  cross-interrogatory  he  answers :  That  he  has 
no  knowledge  of  any  bill  or  bills  having  been  drawn  in  manner  as 
stated  in  said  cross-interrogatory,  and  for  such  consideration ;  nor 
does  he  believe  that  any  such  were  drawn. 

16.  To  the  sixteenth  cross-interrogatory  he  answers :  That  he  does 
not  know  whether  the  use  of  passports  was  general  or  not  at  the  pe- 
riod alluded  to  ;  that  the  Ariadne  was  furnisned  with  one,  which  was 
found  on  board. 

17.  To  the  seventeenth  cross-interrogatory  :  He  knows  nothing  of 
the  matter  of  said  cross-interrogatory,  not  having  been  in  Spain  or 
Portugal  during  the  late  war  between  Great  Britain  and  the  United 
States,  nor  for  many  years  prior  thereto. 

18.  To  the  eighteenth  cross-interrogatory  he  answers :  That  he  did 
not  proceed  to  Cadiz  in  the  Ariadne,  and  knows  nothing  of  the  matter 
of  said  cross-interrogatory. 

19.  iO,  and  21.  To  the  nineteenth,  twentieth,  and  twenty-first  cross- 
interrogatories  he  answers :  That  he  knows  nothing  of  the  matters 
therein  contained,  from  the  reason  above  stated. 

22.  To  the  twenty-second  cross-interrogatory  he  answers  in  the 
negative. 

23  and  24.  To  the  twenty-third  and  twenty-fourth  cross-interroga- 
tories he  answers :  That  he  knows  nothing  of  the  matter  thereof. 

25.  To  the  twenty-fifth  cross-interrogatory  he  answers :  That  he 
has  not,  nor  ever  has  bad,  any  papers  relating  to  the  matter  of  thesp 
cross-interrogatories,  other  than  tnose  delivered  by  him  to  the  captors 
at  sea. 

26.  To  the  twenty-sixth  oross-interrogatory  he  answers :  That  he 
has  fully  stated  in  his  answers  to  these  interrogatories  and  cross-inter- 
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rogatories  all  the  facts,  matters,  and  things  within  his  knowledge, 
touching  the  voyage  of  the  Ariadne  and  cargo. 

27.  To  the  twenty-seventh  cross-interrogatory  he  answers:  That  he 
was  not  in  Great  Britain  or  any  of  her  dependencies  during  the  late 
war,  nor  for  more  than  fifteen  years  prior  thereto. 

28.  To  the  twenty-eighth  cross-interrogatory  he  answers  in  the  same 
manner  as  to  the  twenty -seventh. 

29.  To  the  twenty-ninth  cross-interrogatory  he  answers :  That  he 
was  not  out  of  the  United  States  during  the  late  war,  except  the 
voyage  commenced  by  him  in  the  Ariadne,  when  she  was  captured  by 
the  Argus ;  and  that  he  did  not  at  that  time,  till  his  return  to  the 
United  States,  enter  any  port  or  place  whatever,  but  was  constantly 
at  sea. 

WILLIAM  FARRIS. 

DANIEL  DAVIS, 

CHARLES  PELHAM  CURTIS, 

Commisaioners. 


The  deposition  of  George  Cabot,  of  Boston,  in  the  county  of  Suffolk, 
and  district  of  Massachusetts,  esquire,  produced,  sworn,  and  examined 
on  the  fifteenth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventeen,  by  virtue  of  a  commission  issued  oat  of 
the  circuit  court  of  the  United  States  for  the  first  circuit,  directed  to 
me,  the  subscriber,  and  to  Charles  P.  Curtis,  or  either  of  us,  for  the 
examination  of  the  said  George  Cabot  in  a  certain  cause  now  pending 
in  the  Supreme  Court  of  the  United  States,  wherein  the  said  United 
States  are  libellants  and  appellees  against  the  ship  Ariadne  and  cargo, 
and  Nathaniel  Goddard  et  al,  are  claimants  and  appellants  on  behalf 
of  the  claimants  and  appellants,  as  follows. 

DAN'L  DAVIS, 

Commisaianer. 

The  answer  of  George  Cahot  to  (he  interrogcUoriea  on  the  part  of  the 
daimante  and  appellants  annexed  to  this  commission, 

1.  To  the  first  interrogatory  he  saith  :  That  he  hath  known  Mr. 
Kathaniel  Goddard  and  the  Messrs.  Amory  and  Perkins  many  years ; 
whether  there  are  other  owners  of  the  Ariadne  or  not,  this  deponent 
cannot  answer. 

2.  To  the  second  interrogatory  he  saith  :  That  Mr.  James  Perkins, 
Mr.  S.  G.  Perkins,  and  Mr.  Thomas  C.  Amory,  (and  especially  the 
latter,)  consulted  him  several  times  and  very  fully  on  the  legality  of 
carrying  provisions  to  Spain  and  Portugal,  un^er  such  protection  as 
might  be  derived  from  the  paper  known  by  the  name  of  Sawyer's 
ticense,  but  he  does  not  recollect  that  the  voyage  of  the  Ariadne  wai 
particularly  mentioned. 

3.  To  the  third  interrogatory  he  saith  :  That  the  particular  aubject 
on  which  they  consulted  was  the  lawfulness  and  propriety  of  using 
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flQch  a  paper  from  an  enemy  for  a  voyage  innocent  in  itself,  but  by 
which  that  enemy  might  be  benefitted  through  his  friends  and  allies, 
who  were  in  amity  with  the  United  States  ;  and  on  this  point  they  all 
agreed  in  opinion  that  the  principles  and  practice  of  the  commercial 
nations  of  Europe  would  sanction  such  a  yoyasce. 

4.  To  the  fourth  interrogatory  he  saith :  That  he  hath  no  know* 
ledge  of  the  particular  destiuation  of  the  Ariadne's  cargo,  nor  of  any 
shipment  of  this  nature,  other  than  that  they  were  intended  for  such 
port  of  Spain  or  Portugal  as,  in  the  judgment  of  the  shippers,  offered 
the  highest  price. 

5.  To  the  fifth  interrogatory  he  saith :  That  all  those  persons  who 
consulted  him  expressed  the  greatest  solicitude  to  avoid  anything 
which  could  be  construed  as  in  any  respect  contrary  to  the  laws  of  the 
United  States. 

6.  To  the  sixth  interrogatory  he  saith :  That  no  doubts  were  enter- 
tained that  in  these  yoyages  the  cargo,  when  arrived  in  a  neutral 
country,  might  pass  through  the  hands  of  neutral  purchasers  or 
Victors  to  persons  of  any  character  without  implicating  the  first  owners 
in  any  manner  whatever. 

7.^  To  the  seventh  interrogatory  he  saith  :  That  he  recollects  no 
Barticalar  fact  that  shows  the  intent  of  any  shippers  of  provisions  to 
opain  and  Portugal^  but  repeats,  as  to  this  particular,  that  all  of 
them  who  conversed  with  him  or  spoke  on  the  subject,  or  in  his  hear- 
ing, manifested  great  anxiety  to  avoid  any  offence  against  the  laws  of 
the  United  States. 

GEORGE  CABOT. 


And  the  mid  George  Cabot  further  answers  to  (he  cross-interrogatories 
of  the  libeBants  and  appellees  annexed  to  this  commission  as  fdllowSy 
tnz: 

1.  To  the  first  cross-interrogatory  he  saith  :  That  he  is  a  citizen  of 
the  United  States  ;  has  resided  at  and  had  his  domicile  in  Boston 
daring  the  late  war. 

2.  To  the  second  cross-interrogatory  he  annwereth  :  That  he  is  not. 

3.  To  the  third  cross  interrogatory  he  answereth  :  Neither. 

4.  To  the  fourth  cross-interrogatory  he  answereth  :  That  he  hath 
no  connexion  with  any  of  them,  and  that  he  was  not  the  consignee. 

5.  To  the^  fifth  cross  interrogatory  he  answereth  :  That  he  will 
answer  this  interrogatory  in  his  answer  to  the  sixth  and  next  following 
cross-interrogatory. 

6.  To  the  sixth  cross-interrogatory  he  saith :  That  he  has  always 
believed  that  the  Ariadne  had  a  "  Sawyer's  license,"  so  called,  on  the 
voyage  alluded  to,  but  has  no  reason  to  believe  she  had  any  other 
paper  on  board,  except  the  usual  ones  from  the  custom-house. 

7.  To  the  seventh  cross-interrogatory  he  saith  :  That  the  answer  is 
contained  in  the  above  answer  to  the  sixth  cross-interrogatory. 

8.  To  the  eighth  cross-interrogatory  he  saith :    That  he  would  not. 

9.  To  the  ninth  cross-interrogatory  he  saith:  That  he  did  eo  be- 
lieve. 
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10.  To  the  tenth  cross-interrogatory  he  saith :  That  he  belieres 
that  the  cargo  of  the  Ariadne  was  intended  to  be  carried  to  a  lawfal 
port  and  disposed  of  in  a  lawful  manner. 

11.  To  the  eleventh  cross-interrogatory  he  saith :  That  there  could 
be  no  doubt  that  the  great  auxiliary  force  in  Spain  and  Portugal,  with 
their  great  pecuniary  resources,  would  facilitate  sales  at  good  prices. 

12.  To  the  twelfth  cross-interrogatory  he  saith:  That  he  cannot 
answer.;  he  knows  nothing  concerning  it. 

13.  To  the  thirteenth  cross-interrogatory  he  saith :  That  he  knoweth 
nothing. 

14.  To  the  fourteenth  cross-interrogatory  he  saith :  That  he  knows 
of  no  money  paid  by  any  person  whatever  to  the  said  Allen ,  or  to  any 
agent  whatever ;  but  hath  often  heard,  and  generally  understood  that 
the  papers  called  licenses  were  bought  and  sold  freely  in  the  market. 

16.  To  the  fifteenth  cross-interrogatory  he  saith:  That  to  every 
particular  contained  in  this  interrogatory,  he  answereth  in  the  nega- 
tive. 

16.  To  the  sixteenth  cross-interrogatory  he  saith :  That  he  does  be- 
lieve that  the  greater  part  of  the  vessels  going  from  this  country  to 
Spain  and  Portugal  were  supplied  with  licenses. 

17.  To  the  seventeenth  cross-interrogatory  he  saith :  That  if  he 
ever  knew,  he  doth  not  now  recollect. 

18.  To  the  eighteenth  cross-interrogatory  he  saith  :  That  he  hath 
no  knowledge  whatever  relative  thereto. 

19.  Tothenineteenthcross  interrogatory  he  saith:  That  he  knoweth 
nothing  thereupon. 

20.  To  the  twentieth  cross-interrogatory  he  saith :  That  he  eave 
no  such  advice  in  the  particular  case  of  the  Ariadne ;  but  to  those 
persons  who  inquired  he  often  expressed  his  opinion  that  such  voyages 
were  perfectly  fair ;  and  that  he  believed,  though  he  was  not  certain, 
that  the  British  court  of  appeals,  after  the  war  ending  in  1763,  gave 
a  judicial  sanction  to  voyages  of  a  much  more  questionable  character. 

21.  To  the  twenty-first  cross-interrogatory  he  saith  :  That  he  does 
not. 

22.  To  the  twenty-second  cross-interrogatory  he  answereth  :  That 
he  had  not. 

23.  To  the  twenty- third  cross-interrogatory  he  saith :  That  he  hath 
so  understood,  but  hath  no  personal  knowledge  of  the  fact, 

24.  To  the  twenty-foruth  cross-interrogatory  he  saith  :  In  the  same 
manner  as  to  the  twenty-third. 

25.  To  the  twenty-fifth  cross-interrogatory  he  saith :  That  he  has 
none. 

26.  To  the  twenty-sixth  cross-interrogatory  he  saith:  That  he 
knoweth  not. 

27.  To  the  twenty-seventh  cross-interrogatory  he  saith :  That  he 
was  not  in  Great  Britain^  nor  in  any  of  her  dependencies,  nor  was  he 
ont  of  New  England  at  any  time  during  the  late  war. 

28  and  29.  To  the  twenty-eighth  and  twenty-ninth  cross-interroga- 
tories he  saith  :  That  he  answers  the  same  as  to  the  twenty-eeventh. 

GEORGE  CABOT. 
Daniel  Davis,  Oommiaaioner. 
Fees  for  executing  this  commission,  $60, 
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BENJAMIN  COZZENS,  TRUSTEE. 


Mamb  4»  1668.-»Beported  from  the  Court  of  Claims  and  committed  to  a  Committee  of  tke 

Wliole  Honae  to-morrow. 


The  CouBT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honcrcMe  (he  Senate  and  House  of  Bqpreeentaiivea  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  oi 

BENJAMIN  COZZENS,  TRUSTEE,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Exhibits  filed  in  the  case  bj  the  claimant  and  transmitted  to 
the  House  of  Representatives. 

3.  Certified  copies  of  letters,  &c.,  from  the  Treasury  Department, 
transmitted  to  the  House  of  Representatives. 

4.  Depositions  in  the  case  filed  hj  the  claimant. 

5.  Claimant's  first  brief. 

6.  United  States  Solicitor's  brief. 
Y.  Claimant's  second  brief. 

8.  Opinion  of  the  Court,  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
'„^,  T  seal  of  said  Court  at  Washington,  this  fourth  day  of  March, 
^^^•-1  A.  D.  1858. 

SAM'L  H.  HUNTINTON, 
Chief  Clerk  Court  of  Claims. 


To  the  konordbie  Court  of  Claims  qf  th^  United  States  j  now  hclden  cd 

the  city  of  Washington : 

The  netition  of  Benjamin  Cozzens,  of  Providence,  in  the  State  •f 
Rhode  Island,  &c.,  late  cotton  manufacturer,  respectfully  shows: 

That  in  the  month  of  March,  1845, 1  purchased  a  vacant  cotton  mill 
at  East  Greenwich,  county  of  Kent,  in  this  State,  being  already  own«f 


.« 
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of  two  cotton  mills  at  Warwick,  in  the  same  county.  That  the  said 
mill  at  East  Greenwich  required  large  additions  and  alterations  and 
to  be  fitted  with  new  machinery,  tools,  &c.,  and  the  machinery  in  the 
Warwick  mills  was  much  worn  and  required  to  be  replaced  with  new; 
and  I  resolved  to  do  both  in  the  best  manner,  and  that  such  of  the 
machinery  and  tools  as  I  could  not  obtain  to  advantage  in  this  coun- 
try should  be  imported  from  England.  To  carry  out  these  views  I 
required  the  aid  of  an  experienced  and  competent  man  in  planning 
the  additions,  &o.,  and  in  importing  and  setting  up  and  operating  the 
machinery  and  tools.  My  inquiries  led  to  an  introduction  to  Jeremiah 
S.  Toung,  esq.,  a  highly  respectable  and  intelligent  gentleman  then 
residing  in  the  vicinity  of  Lowell,  who  had  experience  and  skill  in 
machinery.  We  commenced  a  negotiation,  in  which  Mr.  Young  pro- 
posed, first,  to  plan  the  additions  and  alterations  of  the  mills  and  aid 
m  contracting  for  such  of  the  machines  as  were  to  be  obtained  in  this 
country^  and  then  to  go  to  England  and  contract  for  the  portion  of  the 
machinery  and  tools  we  intended  to  import ;  and,  after  the  execution 
of  these  contracts  was  well  under  way,  and  arrangements  made  for 
shipping  the  machinery,  that  he  should  return  to  this  country  and  set 
up  and  put  said  machinery  in  operation  in  said  mills. 

It  was  also  agreed  between  me  and  Mr.  Young  that  he  should  take 
an  interest  in  said  mills  and  machinery,  and  I  duly  conveyed  the  same 
to  him  accordingly. 

Mr.  Young  sailed  for  England  in  Aprils  1845,  and  there  executed 
the  arrangement  as  agreed  on^  and  soon  afterwards,  in  the  same  year, 
arrived  in  the  United  States  and  brought  a  portion  of  the  machinery  in 
the  same  ship  with  himself.  The  residue  of  said  machinery,  tools  and 
implements  were  received  by  sundry  vessels,  nearly  all  at  New  York, 
per  the  schedule  hereto  annexed.  By  Mr.  Young's  aid  and  advice  in 
part,  assisted  by  the  ten  mechanics  and  the  operatives  he  sent  out, 
mostly  in  the  same  vessels  with  the  machinery,  the  greater  part  of 
the  same  was  put  in  operation  in  said  mills. 

The  understanding  with  Mr.  Young  was,  that  the  machinery  and 
tools  he  should  import  should  be  the  newest  and  most  improved,  such 
as  could  not  be  obtained  in  this  country,  and  such  as  would  serve  for 
models  or  patterns  to  be  copied  by  our  machinists.  This  course  wa9 
fully  carried  out  by  him.  The  four  pairs  of  Potter's  patent  self-actors 
were  entirely  new  in  this  country,  but  have  since  been  copied  by  one 
or  more  large  and  respectable  manufacturing  corporations.  The 
Smith's  patent  self-actors  were  upon  the  latest  and  most  approved 
patent  in  England,  and  such  as  were  not  already  in  this  country.  The 
drawing  frames  and  roving  frames  (the  latter  called  fly  frames  and 
slubbers)  were  of  a  new  construction,  and  had  important  improvementii 
connected  with  them,  and  they  have  served  as  models  and  been  exten- 
sively copied  by  our  best  machinists.  The  tools  and  engines  were 
also  of  a  new  construction.  In  case  of  the  principal  of  said  machines. 
I  paid  six  pence  sterling  per  spindle  on  some  12,000  spindles  for  the 
English  patent  right. 

The  extent  to  which  the  above  described  machines  have  served  as 
patterns  or  models,  and  been  copied  in  this  country,  seems  to  show 
the  wisdom  of  the  tariff  act  of  1842,  in  admitting  them  free  of  duty. 
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BelieTing  such  to  be  the  true  constrnction  of  the  9th  section  of  said 
act,  and  being  confirmed  in  thic  by  finding  that  many  other  manu- 
facturers, about  the  same  time,  imported  machinery  and  tools,  which, 
on  the  same  construction  of  the  act,  were  admitted  free  by  the  col- 
lectors, under  instructions  from  the  Treasury  Department,  as  docu- 
ments therein  and  in  the  custom-houses  in  New  York  and  Boston  will 
show,  I  claimed  that  said  machinery,  &c.,  should  be  admitted  free. 
Bat  this  being  refused  by  the  collectors,  I  paid  from  my  own  funds, 
according  to  my  understanding  with  Mr.  Young,  the  duties  on  several 
of  the  first  importations,  per  the  schedule  annexed,  under  protest. 
On  the  27th  day  of  March,  1846,  I  addressed  a  memorial  to  the 
Treasury  Department,  stating  the  foregoing  facts,  and  requested  that 
an  order  might  issue  for  refunding  to  me  the  amount  of  duties  thus 
paid  by  me  upon  the  importations  of  said  machinery  already  made, 
and  that  the  shipments  then  to  arrive  might  be  admitted  free.  The 
lafit  part  of  my  memorial  was  granted,  and  several  shipments,  con- 
stituting a  considerable  part  of  said  machinery,  were  admitted  with- 
out payment  of  duty  ;  but  why  the  same  officers  refused  to  refund  the 
duties  already  paid,  under  the  same  circumstances,  I  never  could 
learn,  except  that  my  agent  supposed  it  was  on  account  of  the  low 
state  of  the  treasury  at  that  time.  I  made  subf>equent  applications  to 
the  same  effect  without  success ;  but  received  no  written  reply  till 
December  12,  1853,  when  the  present  Secretary  of  the  Treasury  re- 
jected the  last  on  the  grounds  that  the  question  was  made  in  1846, 
and  decided  against  me,  and  that,  in  his  opinion,  the  machinery  was 
by  law  liable  to  pay  duties,  per  his  letter  of  that  date  The  friend, 
(GoTernor  Steele,  of  New  Hampshire,)  through  whom  the  application 
was  made  at  this  time,  still  did  not  despair  of  success,  in  some  direc- 
tion, in  a  claim  in  his  opinion  so  just;  and  this  fact,  and  the  hope  I 
have  always  entertained  that  the  department  would  ultimately  allow 
the  claim,  are  the  causes  of  the  delay  in  prosecuting  it. 

By  a  deed  of  assignment,  with  power  of  attorney  to  collect  the 
daim^  bearing  date  January  1,  A.  D.  1856^  I  transferred  the  same  to 
Samuel  D.  Cozzens,  esq.,  of  New  York,  as  trustee  to  my  wife,  Mary 
8.  Cozzens,  in  consideration  of  a  sum  of  upwards  of  three  thousand 
dollars  of  trust  funds  belonging  to  her,  which  I  had  received  ;  and 
this  claim  is  now  prosecuted  for  her  benefit  accordingly,  by  me  and 
her  said  trustee. 

Wherefore  the  undersigned  pray  your  honors  to  award  to  the  said 
Samuel  D.  Cozzens,  trustee  as  aforesaid,  the  amount  of  the  duties  so 
paid  and  specified  in  said  schedules,  with  interest,  if  such  is  the  rule 
of  the  Court ;  and,  as  in  duty  bound,  will  ever  pray. 

BENJ.  COZZENS, 
SAMUEL  D.  COZZENS,  Trustee. 
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Schedule  of  duties  paid  under  protest  by  Benjamin  Cozzena  an  machinery, 
toolsy  and  implements^  imported  in  the  following  vesseisy  viz  : 

Ship  Empire,  in  New  York,  September  3,  1845 |636  40 

Ship  Ohio,  in  New  York,  October  1, 1845 467  00 

Ship  Roscius,  in  New  York,  October  31,  1845 440  60 

Ship  Sea,  in  New  York,  November,  1845 1,866  60 

Ship  Sheridan,  in  New  York,  January  17,  1846 427  40 

Ship  Indiana,  in  New.  York,  March,  1846 494  23 

Ship  Shakspeare,  in  New  York,  March,  1846 16  84 

Steamer  Arabia,  in  Boston,  December  26,  1846 16  84 

4,393  81 

BENJ.  C0ZZEN8. 


I,  Benjamin  Cozzens,  of  Providence,  on  oath,  declare  that  the  facts 
stated  in  my  petition  of  this  date  to  the  Court  of  Claims  of  the  United 
States,  by  me  signed  and  hereto  annexed,  are  true  to  the  best  of  my 
knowledge  and  belief. 

BENJ.  COZZENS. 

Pbovtdbnce,  AprU  23,  1856. 

Subscribed  and  sworn  to  before  me  this  twenty-third  day  of  April, 
1856. 

LEVI  SALISBURY, 
Commissioner  Court  of  Claims. 


UNITED  STATES  COURT  OF  CIJLIMS. —WINTER  TERM,  1866-*7. 

Benjamin  Cozzbns,  trustee,  vs.  The  Unitbd  States. 

Copy  of  oath  ofJer.  8.  Young,  upon  which  machinery,  implements  and 
tools  ofB.  Cozzens,  import^  into  New  York  per  ship  "  Devonshire,'* 
were  cuimitiedfree  of  duty. 

I,  Jeremiah  S.  Young,  depose  and  say:  That  I  am  by  occupation  a 
cotton  manufacturer,  and  have  an  interest  with  Mr.  Benjamin  Cozzens, 
of  Providence,  State  of  Rhode  Island,  in  certain  cotton  mills  at  East 
Greenwich  and  Warwick,  in  the  said  State ;  that  about  one  year  ago, 
in  order  to  improve  in  manufacturing  as  much  as  possible,  and  being 
anxious  to  introduce  into  said  mills  the  most  improved  inventions  of 
European  machinists,  and  finding  it  impracticable  then  to  obtain  the 
most  improved  machinery  and  tools  in  the  United  States,  I  proceeded 
to  England,  and  while  there  engaged  and  purchased  certain  ma- 
chinery, implements  and  tools  to  be  used  in  our  said  cotton  mills,  a 
part  of  which  are  now  on  board  of  the  ship  Devonshire,  whereof 
Thompson  is  master,  from  Liverpool  to  New  York,  consigned  to  Mr. 
CozzenS;  and  are  truly  described  in  the  annexed  entry.     I  further 
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state  tliat  I  have  lately  arriyed  in  the  United  States,  and  that  the 
articled  were  shipped  a  short  time  hefore  I  left  England ;  also,  that 
said  machinery,  tools  and  implements  are  imported  for  the  use  of 
mjself  and  partner  in  said  mills,  and  not  directly  or  indirectly  for 
any  other  person  or  persons  whatsoever,  nor  intended  for  sale. 
Maich  28, 1846.  JER.  S.  YOUNG. 

CusTOM-HousB,  Collbctor's  Office, 
Fartarnouthy  N.  fl.,  JfarcA30, 1846. 
Sworn  to  before  me. 

JAS.  M.  EDMONDS, 
Deputy  CfMector. 
I  certify  the  above  to  be  a  true  copy. 

HERMAN  J.  REDPIELD, 

Collector. 


UNITED  STATES  COURT  OF  CLAIMS. —WINTBR  TERM,  1866-'7. 

Bbnjamin  Oozzsns,  trustee,  vs.  Unitbd  States. 

Copy  of  ocUh  of  Jeremiah  S.  Young  ^  upon  which  machinery  ^  impU" 
tMtUa,  and  iooU  of  B.  CozzenSy  imported  into  New  Yorhj  per  ship 
*^8amud  BickSy"  were  admitted  free  of  dtUiea. 

I,  Jeremiah  8.  Yonng,  depose  and  say :  That  I  am  by  occupation  a 
oottoD  manufacturer,  and  have  an  interest  with  Mr.  Benjamin  Cozzens, 
of  Providence,  State  of  Rhode  Island,  in  certain  cotton  mills  at  East 
Greenwich  and  Warwick,  in  the  said  State  That  about  one  year 
ago,  in  order  to  improye  in  manufacturing  as  much  ps  possible,  and 
being  anxious  to  introduce  into  said  mills  the  most  improved  inven- 
tions of  European  machinists,  and  finding  it  impracticable  then  to 
obtain  the  most  improved  machinery  and  tools  in  the  United  States, 
I  proceeded  to  England,  and  while  there  engaged  and  purchased 
certain  machinery,  implements  and  tools  to  be  used  in  our  said  cotton 
mills,  a  portion  of  which  are  now  imported  in  the  ship  "  Samuel 
£tcb/'  whereof  Osborn  is  master,  from  Liverpool  to  New  York,  and 
&re  truly  described  in  the  annexed  entry.  I  further  state  that  I  have 
ktely  arrived  in  the  United  States  and  that  the  articles  were  shipped 
ft  Bhort  time  before  I  left  England ;  also,  that  said  machinery,  tools 
and  implements  are  imported  for  the  use  of  myself  and  partner 
in  said  mills,  and  not  directly  or  indirectly  for  any  other  person  or 
persons  whatsoever,  nor  intended  for  sale. 

JEREMIAH  S.  YOUNG. 

Mabch  28,  1846. 

CusioM-HonsB^  Collbctob's  Office, 

Pixrtsmouthy  N.  fl.,  March  30,  1846. 

Sworn  to  before  me. 

JAS.  M.  EDMONDS, 
JD.  J,  Collector. 
Tme  copy. 

HERMAN  J.  REDFIELD,  OoUedor. 
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UNITED  STATES  COURT  OF  CLAIMS— WINTER  TERM.  leSG-T. 

Benjamin  Cozzens,  trustee,  vs.  Thk  Unitsd  States. 

Copy  of  oath  of  Jeremiah  8.  Toun^y  upon  which  machinery y  impletnenUty 
and  tools  o/B.  OozzenSj  imported  into  New  Torky  per  ship  ^^Shenunga/* 
were  admitted  free  of  dtUies. 

I,  Jeremiah  S.  Young,  depose  and  say:  That  I  am  hy  oocupation  a 
cotton  manufacturer,  and  am  concerned  with  Mr.  Benjamin  Gozzens, 
of  Providence,  State  of  Bhode  Island,  in  certain  cotton  mills  at  East 
Greenwich  and  Warwick,  in  said  State  ;  that  ahout  one  year  ago,  in 
order  to  improve  in  manufacturing  as  much  as  possible,  and  being 
anxious  to  introduce  into  said  mills  the  most  improved  inventions  of 
European  machinists,  and  finding  it  impracticable  then  to  obtain  the 
most  improved  machinery  and  tools  in  the  United  States,  I  proceeded 
to  England,  and  while  there  engaged  and  purchased  certain  mar 
chinery,  implements  and  tools  to  be  used  in  our  said  cotton  mills,  a 
portion  of  which  are  now  imported  in  the  ship  "Shenunga,"  whereof 
ratten  is  master,  from  Liverpool  to  New  York,  consigned  to  Mr.  Coz- 
zens,  and  are  truly  described  in  the  annexed  entry.  I  further  state 
that  I  have  lately  arrived  in  the  United  States,  and  that  the  articles 
were  shipped  a  short  time  before  I  left  England  ;  also,  that  said  ma- 
chinery, tools,  and  implements  are  imported  for  the  use  of  myself  and 
partner  in  said  mills,  and  not  directly  or  indirectly  for  the  use  of  any 
other  person  or  persons  whatsoever,  nor  intended  for  sale. 

J.  S.  YOUNG. 
L.  L.,  2?g?.,  N.  0.,  N.  7. 

CusTOM-HousB,  Portsmouth,  N.  H.,  April  20,  1846. 

Sworn  to  before  me. 

JOSEPH  M.  EDMONDS,  Dep.  CoUedor. 

I  certify  the  above  to  be  a  true  copy. 

HERMAN  J.  REDFIELD,  CcOeotar. 


UNITED  STATES  COURT  OP  CLAIMS.— WINTER  TERM,  1856-*7. 

Benjamik  Gozzens,  trustee,  vs.  Thb  United  States. 

Copy  from  original  invoice  at  New  York  custom-house  of  ma^Jdnery^ 
implements  and  tools  imported  into  New  York  per  ship  ^^Shenunga,'' 
as  foUowSy  viz : 

Invoice  of  14  cases  per  ship  ^^Shenunga,"  Patten,  master,  from 
Liverpool  to  New  York,  consigned  to  Benjamin  Cozzens,  marked  and 
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nnmbered  as  follows :  [P  C  M,  6  G,]   67  to  80,  and  containing  ma- 
chinery, tools  and  implements,  which  cost,  including  all 

charges £29t  8  2 

Exclusive  of  charges  at  Liverpool,  which  are ••           2  6  1 

Commissions 7  6  7 

307  8  10 


L.  PEARSON, 
BENJ.  COZZENS. 
April  20,  1846. 

True  copy. 

HERMAN  J.  REDFIELD,  OdUedor. 


UNITED  STATES  COURT  OF  CLAIMS.— WINTER  TERM,  1856-7. 

Benjamin  Cozzbns,  trustee,  vs.  The  Unithd  Statbs. 

Copy  from  origiTwl  invoice  cU  New  York  custony-houae  of  machinery ^ 
implements  and  tools  imported  into  New  York  per  ship  ^^ Devonshire^'' 
OS  follows y  viz: 

InYoice  of  24  cases  and  six  casks  per  ship  ^^  Deyonshire,''  Thomp 
son,  master,  from  Liverpool  to  New  York,  consigned  to  Benjamin 
Cozzens,  and  marked  and  nnmbered  as  follows :  [J  B,  B  C,]  30  to  39, 
i\  to  60,  and  containing  machinery,  tools^  and  imple- 
ments which  cost,  including  all  charges £798    8    8 

Exclusive  of  shipping  charges  at  Liverpool,  which  are.  •  16    8    0 

Commissions 20  10    0 


834    6   8 


BENJ.  COZZENS. 
PRovmsBTOB,  March  28, 1846. 

JER.  S.  YODNG. 

True  copy. 

HERMAN  J.  REDFIELD,  Collector. 
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Entry  of  merdhandise  imported  by  L.  Pearmm^  in  the  ship  DevonMre, 
whereof  ITiompson  is  master  j  from  Liverpool  to  New  York,  April 
13,  1846. 


Marks. 

Numbers. 

Packages  and  contents. 

TotaL 

[JB] 
B       C 

30a39 
41  a  60 

Twenty-four  cases  and  six  casks  machinery,  speciaDy 
imnnrfcAii  ior  a  manofftctorv  in  Rhode  Island- ..i-* .... 

Free. 

Charges  and  commissions  induded 

834    6    8 

Free,  on  professional  oath. 


L.  PEARSON. 
J.  T.  T.  D.  C. 


Exhibit :  Copy  entry  referred  to  in  annexed  eopy  oath. 

True  copy.  HERMAN  J.  REDFIELD,  OoOmiBr. 

U.  8.  Court  Claims;  Winter  Term,  1866-'57;  Benjamin  Conens,  trustee,  m.  United  States. 


EiiJhTi  of  merchandise  imported  by  L.  Pearson  in  the  ship  Sam*  I  IUckSj 
wh^eof  Ostrom  is  master^  from  Liverpool  to  New  York^  April  2, 1856. 


Marks. 

Numbers. 

Packages  and  contents. 

TotaL 

[JB] 
A       C 

1  a    4 

6  a  9 
10 

11  a  14 
15 

16  a  19 
20 

21  a  34 

(Eight  cases.. 
One  cask  .... 
Four  oases... 
One  cask  .... 
Four  cases... 
One  cask .... 
Four  cases.... 

Free. 

Machinery  spedally  imported  for  man- 
>    u&ctory  in  Rhode  Island. 
Chaiges  and  commmissions  included  .. 

£570  3s.  ^ 

L.  PEARSON. 
Free,  on  professional  oath.  J.  T.  T.,  Jf.  H. 

True  copy.  HERMAN  J.  REDFIELD,  OdUekr. 

Exhibit:  Copy  entry  referred  to  in  annexed  copy  oath. 
U.  8.  Court  Claims;  Winter  Term,  l856-'57;         amm  Coxzens,  trustee,  w.  Udted  States. 


BENJAMIN  OOZZENS. 


EfUry  of  merchandise  imported  by  L.  Pearson,  in  (he  ship  Shenunga^ 
wherof  Patten  ie  master,  from  Liverpool  to  New  Torky  may  5,  1846. 


ICirki. 

Nomben. 

Packagea  and  oontenti. 

ToUd. 

Nev  York. 
[PC&M.] 
B         C. 

e7a80 

Fourteen  oasea  machinery  specially  imported  for  a 
m jmn (nmt/nrv  in  Rliode  Island  ..«..« ..««*•  .*i- 

£3078>.l(kf. 

Free,  en  profeeaional  oadi. 


Exhibit:  Copy  entry  referred  to  in  annexed  copy  oath. 


L.  PEARSON. 
J.  T.  T. 


Tneeopy. 


HERMAN  J.  BEDFIBLD,  CbUedor. 


U.  8.  Coort  Claimi;  Wmter  Term,  1856-*57;  Benjamin  CoBeu,  tnutee,  tw.  United  Statea. 


united  states  of  america. 

Treasury  Depatmbnt, 

February  21,  1857. 

Parsoant  to  the  act  of  Congress  of  22d  February,  1849, 1  hereby 
certify  that  the  annexed  is  a  true  copy  of  the  original  letter,  dated 
December  19,  1845,  taken  from  the  records  of  this  department. 

Id  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the 
[l  s  1  ^^^  ^^  ^^^  Treasury  Department  to  be   affixed,  on  the  day 
*-*  and  year  first  above  written. 

JAMES  GUTHRIE, 

Secretary  of  the  Treasury, 


Treasury  Department, 
Comptroller's  Office ^  December  19,  1845. 

Sol:  As  the  enclosed  affidavit  made  by  John  B.  Meldrum,  and 
copies  of  five  entries  made  by  Burritt  &  Johnson  at  your  custom-house, 
and  the  letter  which  said  firm  addressed,  on  the  13th  of  September 
last,  to  the  Secretary  of  the  Treasury,  relative  to  certain  machinery 
therein  specified  as  having  been  procured  by  said  Meldrum  at  Dundee, 
in  Scotland,  as  the  tools  of  his  trade,  to  be  employed  in  manufacturing 
ootton  baeging  and  sail  duck  from  American  hemp,  for  himself  and 
the  said  Burritt  &  Johnson,  comprising  the  "  American  Hemp  Com- 
papy,"  and  the  duties  exacted  on  said  importations  from  them,  but 
paid  under  protest,  have  been  referred  to  this  office  for  my  decision  ; 
and  as  it  thereby  appears  that  the  said  Meldrum,  arriving  in  the 
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United  States,  was  entitled  to  import  said  machinery  to  be  employed 
as  the  tools  of  bis  trade^  for  said  purpose  in  the  manner  aforesaid, 
free  from  duty,  by  virtue  of  the  4th  article  of  the  9th  section  of  the 
tariff.  Therefore,  when  either  member  of  the  firm  Burritt  &  John- 
son shall,  under  oath,  have  corroborated  the  statements  made  in  the 
aforesaid  affidavit  of  the  said  Meldrum,  relative  to  the  machinery 
specified  in  the  five  entries  aforesaid,  I  do  hereby  instruct  you  to  issue 
a  certificate  to  refund  to  said  Burritt  &  Johnson  the  aggregate  sum 
of  the  duty  that  was  collected  from  them  on  said  importations,  and 
forthwith  to  pay  the  same ;  then  to  transmit  to  this  office  the  enclosed 
papers,  with  the  affidavit  hereby  required  from  them,  and  in  your 
account,  in  which  you  shall  charge  the  said  payment,  you  will  refer  to 
to  this  letter,  by  its  date,  as  your  authority. 

With  great  respect, 

J.  w.  Mcculloch, 

Comptroller. 

Cornelius  W.  Lawrbncb,  Esq., 

Collector^  New  York. 


Copy  of  oath  of  J.  B,  Meldrum. 

County  op  Passaic,  as: 

John  B.  Meldrum,  at  present  of  Patterson,  New  Jersey,  maketh 
oath  that  he  was  for  many  years,  until  the  month  of  January,  1844, 
engaged  in  manufacturing  of  fiax  and  hemp  goods  at  Dundee,  in  Soot- 
land;  and  he  formed  the  plan  of  removing  to  America,  and  after  visiting 
America  and  obtaining  the  interest  of  others,  he  returned  to  Dundee, 
and  ordered  various  machinery  to  be  constructed  for  the  purpose  of 
manufacturing  goods  of  hemp  and  fiax  at  Patterson  ;  and  after  such 
order  remained  at  Dundee  ibr  three  months  to  see  to  its  construction 
and  shipment  to  America ;  that  before  the  completion  thereof,  a  build- 
ing was  commenced  for  the  reception  of  said  machinery,  all  of  which 
machinery  was  put  into  said  building,  and  deponent  is  now  using  the 
same  there  in  the  manufacture  of  cotton  bagging,  sail  duck,  and  other 
articles.  That  none  of  said  machinery  was  ever  intended  for  sale, 
but  for  deponent's  use,  as  part  of  the  implements  of  his  trade,  and  has 
never  been  sold.  That  such  building  was  constructed  under  deponent's 
directions  and  for  him  and  Burritt  &  Johnson,  under  the  style  of  the 
American  Hemp  Company ;  and  such  machinery  was  constructed  for 
the  manufacture  of  American  hemps,  more  strength  he  required  than 
for  other  hemps. 

J.  B.  MELDRUM. 

Sworn  on  December  15,  1845,  before  me,  deponent  well  known  to 
me, 

P.  H.  DICKENSON, 

Judge  of  the  District  Court  of  the  United  States 

for  the  District  of  New  Jersey. 
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New  York,  September  13,  1846. 

8iE :  During  the  month  of  July,  1844,  and  February  and  March, 
1845,  we  received  by  the  ships  Nile,  Hottinguer,  Boscias,  and  New 
ITork,  from  Great  Britain,  a  quantity  of  machinery  for  the  use  of  the 
American  Hemp  Company,  ot  Patterson,  New  Jersey,  then  about  be- 
ing put  in  operation  for  the  purpose  of  manufacturing  sail  cloth,  &c., 
of  American  hemp,  on  which  was  charged  a  duty  of  thirty  per  cent. 
ad  valoram,  as  follows : 

July,  1844,  per  ship  Nile  [M],  8T  packages |2,310  60 

February,  1845,  "     Hottinguer  [Mj,  26  packages 634  20 

''         "        "    Roscius         **       6        "       270  90 

March         "        "     New  York     "       5        ''       11160 

September,  1844,  per  ship  Patrick  Henry  [M],  14  packages.      517  80 

Together |3,845  10 

which  we  paid  under  protest,  claiming  to  receive  it  free  of  duty. 

We  claim  a  remission  of  said  duty  on  the  grounds  that  Mr.  J.  B. 
Meldmm,  late  of  Dundee,  one  of  the  company,  had  the  machinery 
made  in  Scotland^  to  order,  under  his  personal  superintendence ;  that 
he  came  over  to  this  country  immediately  preceding  the  arrival  of  the 
machinery,  to  prepare  the  mills  for  its  reception ;  that  it  is  a  descrip- 
tion of  machinery  heretofore  unknown  in  this  country,  and  could  not 
have  been  procured  here ;  that  it  was  necessary  to  bring  with  him  as- 
sistant macninists  or  engineers  (who  accompanied  the  principal  portion, 
per  Nile,  from  Dundee)  for  the  purpose  of  working  it ;  that  it  was  not 
imported  for  sale,  or  as  merchandise;  but  that  it  is  implements,  or 
tools  of  trade,  brought  to  this  country  by  Mr,  Meldmm,  one  of  the 
company,  settling  with  the  accompanying  machinists,  in  the  United 
States,  for  the  purpose  of  prosecuting  his  and  their  trade,  or  occupa- 
tion, who  have  it  now  in  actual  operation  in  Patterson,  New  Jersey. 

At  the  time  of  the  arrival  of  the  machinery,  Mr.  Meldrum  was  here, 
prepared  to  make  the  customary  professional  oath  ;  but  the  collector 
refused  the  entry  free,  requiring  thirty  per  cent.  duty. 

We  urge  this  claim  also  upon  precedent.  M.  J.  Butterfield  and 
Brothers,  of  this  city,  imported  a  quantity  of  machinery  for  the  manu- 
facture of  worsted  and  cotton  goods,  in  the  ships  Hampden  and  Empire, 
in  August  last,  under  similar  circumstances  ;  and  which  machinery 
they  have  been  permitted  to  receive  free  of  duty. 

Messrs.  Stuart,  sugar  refiners,  also  received  machinery  last  year  free 
of  duty. 

Messrs.  Woolsey,  sugar  refiners,  also  received  machinery  during  the 
year  1837,  and  subsequently,  free  of  duty. 

Under  these  circumstances,  we  submit  the  subject  for  your  favorable 
consideration,  and  with  a  hope  that  we  will  receive  a  favorable  reply 
at  your  earliest  convenience. 

We  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  ser- 
vants, on  behalf  of  the  American  Hemp  Company, 

BUBBITT  &  JOHNSON, 

Members  o/eaid  Company. 

Hon.  B.  J.  Walkbb, 

Secretary  of  the  Treasury ,  Washington, 
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UNITED  STATES  OF  AMERICA. 

TbEASUBT  DsPABTMENTy 

March,  19,  1867. 

Pursuant  to  the  act  of  Congress  of  22d  Febraary,  1849, 1  hereby 
certify  that  the  annexed  are  true  copies  of  the  original  letters,  dated 
18th  September,  1843 ;  September  22, 1843 ;  February  28, 1845 ;  March 
24,  1845 ;  September  5,  1845,  and  October  8,  1845,  taken  from  the 
records  in  this  department. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the 

|.         -|  seal  of  the  Treasury  Department  to  be  afiSixed,  on  the  day 

^       '-'  and  year  first  above  written. 

HOWELL  COBB, 
Secretary  of  the  Treasury. 


Treasubt  DsPA&TifEirT,  Comftrolleb's  Officb, 

September  18,  1843. 

Snt :  As  tools  to  be  used  by  a  manufacturer  emigrating  to  the  United 
States — as  is  mentioned  in  a  letter  addressed  to  me  by  Henry  Ibbotaon, 
dated  at  New  York,  15th  instant,  and  in  another  addressed  by  James 
Homer  to  the  Secretary  of  the  Treasury,  dated  at  Albany,  16th  instant, 
referred  to  this  oifice,  and  of  which  I  send  you  copies — should,  in  our 
opinion,  be  admitted  free  from  duty,  you  are  hereby  instructed  to 
adjust  the  duties  accordingly  on  the  invoice  therein  mentioned,  now 
transmitted  to  you,  but  which  includes  some  merchandise  that  is 
subject  to  duty. 

With  great  respect,  your  obedient  servant, 

J.  w.  Mcculloch, 

Comptroller. 
E.  Curtis,  Esq., 

Collector,  New  York. 


Treasurt  Dbpabtbcbnt, 
ComptroOer'a  Office,  September  22,  1843. 

Sir  :  I  did  not  intend  by  the  opinion  expressed  and  instructions 
given  in  the  letter  addressed  to  you  on  the  18th  instant,  from  this  office 
to  you,  on  the  subject  of  tools  imported  by  Mr.  Ibbotson^  to  be  used 
by  Mr.  Rowland,  a  manufacturer  emigrating  to  the  United  States,  to 
decide  or  even  imply  "  that  you  were  in  the  wrong"  when  you  ex- 
acted duty  on  the  same,  but  merely  to  announce  the  construction  given 
by  this  department  to  the  clause  in  the  1st  article  of  the  9th  section 
of  the  tariff,  which  provides  that  tools  of  trade,  occupation,  or  em- 
ployment of  persons  arriving  in  the  United  States  shall  be  free  from 
duty,  and  which  determined  that  the  importations  of  tools,  such  as 
that  recently  made  by  Mr.  Ibbotson,  came  within  the  spirit  of  that 
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enactment,  iU  objects  being,  in  our  opinion,  as  well  to  encourage  tbe 
employment  of  artificers  in  the  United  States  in  the  mode  pursued  by 
him,  as  by  admitting  free  from  duty  tools  the  property  of  persons  ar- 
riving in  the  United  States. 

And  as  I  have  commonly  asked,  so  I  shall  continue  to  call  for  re- 
ports on  revenue  questions  presented  or  referred  to  this  office  when- 
ever I  suppose  they  may  correct  errors,  supply  facts,  or  present  views 
of  these  or  of  the  laws  that  should  govern  any  decision  to  be  made, 
and  I  omitted  to  do  so  in  this  case  simply  because  I  believed  that  your 
report  would  present  only  the  facts  aud  views  since  communicated  by 
your  aforesaid  letter,  and  which,  as  the  former,  were  placed  before  the 
department.  By  an  invoice  verified  at  your  custom-house  I  believe 
to  oe  sufficiently  in  proof  to  call  for  and  therefore  give  a  decision  that, 
although  it  is  not  justified  in  your  review  of  the  case,  I  do  not  yet 
think  that  it  should  be  modified. 

With  great  respect,  your  obedient  servant, 

J.  W.  McCULLOH, 
Comptroller. 

E.  CuBTis,  Esq., 

Collector  J  New  York. 


Trbasurt  Department, 
Comptroller's  Office,  February  28,  1845. 

Sir  :  In  the  matter  of  the  application  of  the  Hon.  Jno.  H.  Steel  to 
be  refunded  the  sum  of  the  duty — amounting  to  $  1,863  14 — which  was 
exacted  from  him  upon  the  machinery  that  was  imported  upon  his  re- 
turn from  England  to  the  United  States,  in  the  summer  of  the  year 
1843,  as  models  and  tools  of  his  trade  and  occupation,  I  have  to  ac- 
knowedge  the  receipt  of  the  report  made  on  the  26th  June  last,  by  J. 
P.  Davis,  esq.,  acting  collector,  in  reply  to  the  letter  that  was  upon 
that  subject  addressed  on  the  20th  of  May  last  to  Bobt.  Bantoul, 
esq.,  then  collector,  and  to  state  that  as  the  views  of  Mr.  May 
touching  said  application  were  not  obtained,  as  I  had  therein  re- 
quested, they  were  subsequently  asked  for  directly  by  this  office, 
and  received  in  a  letter  addressed  to  me  by  him  on  the  2d  day  of 
July  last,  as  you  will  perceive  per  copy  thereof  enclosed  herein ; 
and  I  have  now  to  state  that,  after  having  deliberately  and  fully  con- 
sidered this  case  in  connexion  with  decisions  previously  made  by  this 
department,  and  since  by  the  circuit  court  of  New  York,  in  others  of 
a  character  so  similar  as  to  be  governed  by  the  same  provisions  of  the 
tariff,  I  remain  of  the  opinion  which  I  indicated  in  my  aforesaid  let- 
ter of  the  20th  of  May  last,  that  the  applicant  was  entitled  to  enter 
the  machinery  aforementioned,  as  having  been  imported  by  him  as 
models  and  tools  of  his  trade  and  occupation  upon  his  return  from 
England  to  the  United  States,  free  from  duty,  and  therefore  I  do 
hereby  authorize  and  instruct  you  to  repay  him  the  sum  that  was 
exacted  as  duty  thereupon.  Take  duplicate  receipts  for  the  same,  and 
to  refer  in  your  account,  in  which  you  shall  charge  said  payment^  to 
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this  letter,  by  its  date,  as  your  authority  for  making  said  payment, 
and  charging  the  same  to  the  United  States. 
With  great  respect,  your  obedient  servant^ 

J.  W.  McCULLOH,  ComptrcUer. 
Samubl  Williams,  Esq., 

Collector  J  Boston, 


Trbasury  Depabtmkbtt, 
ComptrcXI^a  Office^  March  24,  1845. 

SlE :  When  Mr.  William  Ferry  shall  have  declared,  under  oath, 
that  the  several  statements  made  by  him  relating  to  seventeen  cases 
of  machinery  or  tools  of  his  trade  and  occupation  containing  the 
nine  distinct  machines  referred  to  in  your  certificate  dated  the  17th 
instant,  and  mentioned  in  his  letter  of  the  6th  instant,  as  having 
been  procured  by  him  in  England,  under  the  impression  that  as  a 
person  arriving  in  the  United  States  he  would  upon  his  return  be 
entitled  to  import  them  free  of  duty  as  his  tools  aforesaid,  are  true 
as  therein  set  forth,  you  will  repay  to  him  the  sum  of  $1,169  76,  oi 
so  much  thereof  as  upon  further  examination  you  shall  find  to  have 
been  exacted  from  and  paid  by  him  under  protest,  in  writing,  upon 
said  machinery  or  tools  of  his  trade  and  occupation.  Take  duplicate 
receipts  for  said  payment ;  transmit  one  of  them,  with  said  oath,  his 
aforesaid  letter,  and  your  certificate  to  this  department,  with  your 
account  in  which  you  shall  charge  said  payment,  and  therein  refer  to 
these  instructions  by  their  date  as  your  authority. 

With  great  respect,  your  obedient  servant, 

J.  W.  McCULLOH, 

GomptrclUer, 

Lbmuel  WnjiAMS,  Esq. , 

Collector  y  Boston. 


TRBAStTRT  DbPARTMSNT, 

Comptroller' 9  Office^  September  6,  1846. 

Sir  :  I  have  duly  considered  the  circumstances  which  characterised 
the  importation  of  machinery  recently  made  into  your  port  per  ships 
''Empire"  and  ''Hampden,"  from  Liverpool,  by  Richard  8.  Butter- 
field,  a  native  of  England  and  emigrant  to  the  United  States,  for  the 
purpose  of  using  the  same  as  the  tools  of  his  trade  and  occupation^ 
Deing  the  manufacture  of  worsted  and  cotton  goods,  at  a  mill  which 
he  has  purchased  near  to  Philadelphia ;  and  being  convinced,  as  1  am, 
by  the  statements  made  in  a  letter  addressed  to  this  office  by  hb 
friend  Hamilton  Gay,  of  New  York,  and  by  those  made  in  a  letter 
this  day  received  from  said  Butterfield,  both  enclosed,  and  which  are 
substantially  verified  by  the  oath  that  was  administered  to  said  Bnt- 
terfield  in  the  premises  on  the  1st  instant,  at  your  custom  house,  by 
Deputy  OoUectbr  Talman,  that  this  case  comes  within  the  principle 
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which  ruled  the  decision  that  was  made  by  the  Secretary  of  the  Trea- 
sury and  Comptroller  in  that  of  Ibbottson's  importation  of  machinery 
with  which  to  manufacture  worsted  goods,  (viae  Comptroller's  letters 
dated  18th  and  22d  September,  1843,  to  Collector  Curtis,  New  York,) 
which  was  afterwards  applied  in  that  of  Governor  Steel  and  William 
Perry's  importations  of  improved  machinery  for  the  manufacture  of 
certain  cotton  goods,  (vide  enclosed  copies  of  Comptroller's  letters 
dated  28th  February  and  24th  March,  1845,  to  Collector  Williams, 
Boston,)  and  harmonizes  with  the  scope  of  the  decision  that  was  made 
hy  the  circuit  court  of  the  United  States  at  New  York  on  the  impor- 
tation of  a  fly  frame  by  Thomas  Bogers  and  others  ;  therefore,  I  do 
hereby  authorize  and  instruct  you  to  admit  the  machinery  imported 
by  Baid  Butterfield  as  aforesaid,  for  the  purpose  aforesaid,  to  entry 
free  from  duty. 

With  great  respect,  your  obedient  servant, 

J.  W.  MoCULLOH, 

Comptroller. 

Cornelius  W.  Lawbkncb,  Esq., 

OoUectOTy  ^ew  York. 


Tbbasitrt  Department,  Comptroller's  Office, 

Octoh&r  8,  1845. 

Sir  :  As  the  statement  of  Noble  T.  Green,  in  his  affidavit  made  on 
the  6th  instant  before  James  T.  Talman,  deputy  collector,  relative  to 
the  machinery  mentioned  in  hifi  entry  of  that  date,  as  having  been 
imported  from  Liverpool  per  ship  Liberty,  as  the  tools  of  his  co-partners, 
and  self,  mechanicians,  composmg  the  firm  of  Thruston,  Green  &  Co., 
at  Providence,  Rhode  Island,  shows  the  principle  of  this  case  to  be 
similar  to  that  of  Butterfield,  decided  by  this  office  on  the  5th  of  Sep- 
tember last.  Ton  are,  therefore,  hereby  authorized  and  instructed  to 
admit  said  machinery,  as  the  tools  of  trade  of  said  firm,  free  from  duty  ; 
the  entry,  invoices,  and  affidavits  are  returned  herein. 

With  great  respect,  your  obedient  servant, 

J.  W.  McCULLOH, 

Comptroller. 
C.  W.  Lawrence,  Esq., 

CoUedor,  New  York, 


UNrnsD  STATES  court  op  claims. 
BsirJAMm  CozzsNs,  trustee,  vs.  The  United  States. 


State  of  New  Tork,         ) 
City  and  County  of  New  Torky  J 


98. 


On  this  twenty-seventh  day  of  January^  1867,  personally  came 
William  A.  Leffingwell,  the  witness  within  named,  and  after  having 
^n  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
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the  truth,  the  questions  contained  in  the  within  deposition  were 
written  down  by  the  commissioner,  and  then  proposed  by  him  to  the 
witness ;  and  the  answers  thereto  were  written  down  by  the  com- 
missioner in  the  presence  of  the  witness,  who  then  subscribed  the 
deposition  in  the  presence  of  the  commissioner. 

The  deposition  of  William  A.  Leffingwell,  taken  at  the  request  of 
Benjamin  Cozzens,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  States,  now  pending  in  the  Court  of  Claims,  in  the  name 
of  Benjamin  Cozzens.  The  adverse  party  waived  notice  of  time  and 
place  of  taking  the  deposition  of  the  witness,  did  not  attend,  and  did 
not  object. 

AABON  OGDEN, 

Comimiasioner. 

UNITED  STATES  COUKT  OF  CLAIMa— WINTER  TERM,  1866-'7. 

Benjamin  Cozzbns,  trustee,  va.  The  United  States. 

Interrogatories  to  be  propounded  to  William  A.  Leffingwell y  of  the  diy, 
county  and  State  of  Kew  York^  a  witness  produced^  sioom  and  exam- 
ined on  the  part  of  the  petitioner  herein^  at  the  city  of  New  York 
aforesaid^  on  Monday ^  the  twenty-siocth  day  of  Jantiary,  1857,  as 
JoUows : 

First  interrogatory.  What  is  your  name,  a^e  and  occupation  ;  and 
what,  during  the  past  year,  has  been  your  residence  ? 

To  the  first  interrogatory  he  says :  William  A.  Leffingwell ;  I  am 
thirty-eight  years  of  age ;  I  am  a  custom-house  clerk.  During  the 
past  year,  my  residence  has  been  in  the  city  of  New  York. 

Second  interrogatory.  Are  you  directly  or  indirectly  interested  in 
the  claim  which  is  the  subject  of  inquiry  herein,  and  are  you  in  any 
degree  related  to  the  above  named  claimant  herein  ? 

To  the  second  interrogatory  he  says :  No. 

Third  interrogatory.  Will  you  look  at  the  printed  petition  now 
^  shown  you,  and  state  whether  you  have  examined  any  records  at  the 
custom-house,  at  the  port  of  New  York  aforesaid,  relative  to  the 
matters  contained  in  said  petition  ? 

To  the  third  interrogatory  he  says :  Yes,  I  have  examined  such 
records. 

Fourth  interrogatory.  Do  you  find  from  such  records  that  the  dif- 
ferent amounts  of  duties  alleged  in  said  petition  to  have  been  paid  bj 
the  claimant  herein,  upon  machinery,  tools  and  implements,  imported 
into  said  New  York,  in  the  different  vessels  named  in  said  petition,  as 
having  arrived  in  said  New  York,  were  actually  so  paid  at  the  time 
and  in  the  manner  and  form  as  alleged  in  said  petition  ? 

To  the  fourth  interrogatory  he  says :  I  find  that  said  duties  were 
paid,  with  certain  slight  variations,  as  regards  amounts  and  times  of 
payments  on  such  machinery,  tools  and  implements,  as  stated  in  said 
petition. 

Fifth  interrogatory.  Will  you  state  the  variations  in  amounts,  and 
times  of  payment  to  which  you  referred  in  your  answer  to  the  last  in- 
terrogatory ? 
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Tuesday,  January  27,  1857. 

To  tbe  fifth  interrogatory  he  says:  As  to  the  ship  Ohio,  men- 
tioaed  in  the  said  petition,  I  find  that,  instead  of  four  hundred  and 
sixty-seven  dollars  oeing  paid  as  duties,  as  stated  in  said  petition, 
four  hundred  and  sixty-six  dollars  and  eighty  cents  were  paid  on  the 
eeventh  of  October,  eighteen  hundred  and  forty-five.  As  to  the  ship 
Roecios,  mentioned  in  the  said  petition,  I  find  that,  instead  of  four 
hundred  and  forty  dollars  and  sixty  cents  being  paid  as  duties,  four 
hundred  and  forty  dollars  and  forty  cents  were  paid  on  the  28th  day 
of  October,  eighteen  hundred  and  forty-five.  As  to  the  ship  Sea,  I 
find  that,  instead  of  eighteen  hundred  and  sixty-six  dollars  and  fifty 
cents  being  paid  as  duties,  eighteen  hundred  and  sixty  six  dollars  aud 
thirty  cents  were  so  paid  on  the  twentieth  of  November,  eighteen 
hundred  and  forty-five.  As  to  the  ship  Sheridan,  I  find  that,  instead 
of  four  hundred  and  twenty-seven  dollars  and  forty  cents  being  paid  as 
duties,  four  hundred  and  twenty-seven  dollars  aud  twenty  cents  were 
so  paid  on  the  ninth  day  of  January,  eighteen  hundred  and  forty-six. 
As  to  the  ship  Indiana,  I  find  that  the  machinery,  tools  and  imple- 
ments of  the  claimant  herein  were  charged  the  sum  of  four  hundred 
and  seventy-two  dollars  and  fifty  cents  as  duties ;  which  sum  was  paid 
by  said  claimant  the  twenty-sixth  day  of  March,  eighteen  hundred 
and  forty-six,  but  on  the  sixteenth  day  of  April,  eighteen  hundred 
and  forty-six,  was  refunded  to  said  claimant  by  the  United  States  gov- 
ernment. As  to  the  ship  Shakspeare,  I  find  that,  instead  of  sixteen 
dollars  and  eighty-four  cents  being  paid  as  duties,  fourteen  dollars  and 
forty  cents  were  paid  on  the  sixth  of  April,  eighteen  hundred  and 
forty-six.  As  to  the  ship  Southerner,  I  find  that  tw3nty-nine  dollars 
and  seventy  cents  were  paid  as  duties  on  the  twenty*second  day  of 
December,  eighteen  hundred  and  forty-five.  As  to  the  ship  Empire, 
named  in  said  petition,  I  find  that,  instead  of  six  hundred  and  thirty- 
six  dollars  and  forty  cents  being  paid  as  duties,  four  hundred  and 
thirty-eight  dollars  and  ninety  cents  were  so  paid  on  the  eleventh  day 
of  September,  eighteen  hundred  and  forty-five. 

Sixth  interrogatory.  Will  you  state  whether  the  amounts  of  duties 
mentioned  in  your  answer  to  the  fifth  interrogatory  appear,  by  the 
records  aforesaid,  to  have  been  paid  under  protest,  as  averred  in  said 
petition  ? 

To  the  sixth  interrogatory  he  says ;  They  were. 

Seventh  interrogatory.  Will  you  annex  the  said  printed  petition, 
and  copies  of  each  protest  under  which  the  respective  amounts  of  said 
duties  were  paid,  to  your  deposition,  and  will  you  mark  them, 
respectively,  as  exhibits  ? 

To  the  seventh  interrogatory  he  says :  I  have  so  annexed  and 
marked  them  as  Exhibits  A,  B,  0,  D,  E,  F,  G,  W. 

Eighth  interrogatory.  Do  the  aforesaid  records,  examined  by  you 
at  said  custom-house,  state  the  kind  and  nature  of  the  machinery 
referred  to  in  said  petition  ;  and  if  so,  will  you  annex  to  your  deposi- 
tion true  copies  of  such  parts  of  any  of  said  records  as  descrioe  or 
refer  to  said  machinery,  marking  said  copies  as  exhibits  ? 

To  the  eighth  interrogatory  he  says:  I  find  papers  referring  to 

Bep.  C,  C.  156 ^2 
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said  machinery,  and  I  hare  annexed  copies  of  such  parts  of  said 
papers  as  describe  the  nature  of  said  machinery,  marking  sucb 
copies,  respectively,  as  Exhibits  H,  I,  K,  L,  M,  N,  and  Q. 

Ninth  interrogatory.  Ton  have  stated  in  your  answer  to  the  fifth 
interrogatory  that  the  duties  on  the  machinery  of  the  claimant,  im- 
ported in  the  ship  Indiana,  were  refunded  ;  will  you  state  by  whose 
order  or  authority  said  duties  were  so  refunded  ? 

To  the  ninth  interrogatory  he  says  r  By  authority  of  0.  S.  Bo- 
gardus,  acting  for  the  collector.  Mr.  Bogardus  was  recognized  as 
assistant  collector  at  the  time. 

Tenth  interrogatory.  Will  you  state  whether,  in  examining  the 
records  aforesaid,  you  found  any  papers  relating  to  entries  of  ma- 
chinery free  of  duties,  under  circumstances  aniuogous  to  those  set 
forth  by  the  claimant  herein  in  his  petition  aforesaid  ? 

To  the  tenth  interrogatory  he  says :  I  have  found  such  papers. 
Messrs.  P.  Allen  &  Sons,  cotton  manufacturers  and  calico  printers, 
of  Providence,  Rhode  Island,  imported  into  New  York,  per  ships 
Indiana  and  Shakspeare,  before  named,  on  the  sixth  day  of  Marcb, 
and  on  the  twenty- fourth  day  of  March,  eighteen  hundred  and 
forty-six,  respectively,  certain  machinery,  which  was  allowed  to 
be  entered  free  of  duties,  upon  oath  made  as  to  each  of  said  vessels^ 
by  P.  Allen,  that  said  machinery  was  purchased  for  himself  and  his 
partners,  to  be  used  in  their  factories,  and  were  not  imported  for  any 
other  person,  or  for  sale.  Messrs.  Thurston,  Greene,  &  Company, 
also  of  said  Providence,  likewise  imported  into  said  New  York,  per 
ship  Liberty,  October,  eighteen  hundred  and  forty-five,  certain  ma- 
chinery, which  was  also  admitted  free  of  duties^  upon  oath  made  by 
Noble  T.  Greene,  of  said  firm,  similar  in  nature  to  those  mentioned 
and  made  by  P.  Allen. 

WiBDNBSDAT,  Janwitry  28^  1857. 

Eleventh  interrogatory.  Will  you  annex  and  mark  as  exhibits  copies 
of  each  of  the  oaths  to  which  you  have  referred  in  your  answer  to  the 
preceding  interrogatory  ? 

To  the  eleventh  interrogatory  he  says :  I  do  annex  such  copies, 
and  mark  them,  respectively,  as  Exhibits  O,  P,  and  R. 

Twelfth  interrogatory.  Will  you  annex  to  your  deposition,  and 
mark  as  exhibits,  copies  of  such  parts  of  all  invoices  or  other  papers 
contained  in  the  records  aforesaid,  as  describe  the  nature  of  the  ma- 
chinery entered  free  of  duties  by  Messrs.  P.  Allen  &  Sons,  and  Messrs. 
Thurston,  Greene,  &  Company  ? 

To  the  twelfth  interrogatory  he  says :  I  do  annex  such  copies,  and 
mark  them,  respectively,  as  Exhibits  S  and  T. 

•Thirteenth  interrogatory.  Will  you  stat-e  by  whose  order  or  authority 
the  machinery  of  P.  Allen  <fe  Sons,  and  of  Thurston,  Greene,  &  Co. 
respectively,  were  admitted  free  of  duties  ? 

To  the  thirteenth  interrogatory  he  says :  As  to  P.  Allen  &  Sons' 
machinery,  by  ship  Shakspeare,  it  was  admitted  free  by  order  of 
Jaems  T.  Tallman,  deputy  collector.  Their  machinery  by  ship 
Indiana  was  also  admitted  free  by  order  of  James  T.  Tallman  ; 
Thurston,  Greene,  &  Co  's  machinery  by  ship  Liberty  was  admitted 
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free  hj  order  of  C.  S.  Bogardus,  acting  for  collector,  as  per  letter  of 
instractions  from  the  Comptroller,  dated  8th  of  October,  1845. 

Foarteenth  interrogatory.  Will  you  state  whether  you  know  of  any 
other  matter  relative  to  the  claim  in  question  herein  ? 

To  the  foarteenth  interrogatory  the  says:  I  do  not.  It  should, 
however,  have  been  before  stated  that  the  records  aforesaid  show 
condasively  that  the  machinery  of  the  claimant  herein  alleged  in 
said  petition  to  have  been  imported  into  and  entered  at  said  custom- 
hmse  was  actually  so  imported  and  entered.  I  also  annex,  and 
mark  as  Exhibit  V,  a  copy  of  the  oath  upon  which  the  duties  on  the 
goods  imported  per  ship  Indiana,  before  named,  were  refunded  by 
order  of  G.  S.  Bogardus,  as  I  have  previously  stated. 

WM.  A.  LEPFINGWELL. 

Examination  of  William  A.  Leffingwell,  taken  and  reduced  to 
writibg  by  me,  and  by  the  witness  subscribed  and  fworn  to,  this 
twenty-seventh  day  of  January,  eighteen  hundred  and  fifty^seven, 
before  me, 

AABON  OGDEN,  Oanmiseumer. 

Fees  of  witness,  $3  75. 
Commissioner's  fees,  $12. 


EXHIBIT  A. 


To  the  honorable  Court  of  Claims  of  the  United  States  y  now  hcUdtn  at 

the  city  of  Washington : 

Respectfully  shows  Benjamin  Cozzens,  of  Providence,  in  the  State 
of  Rhode  Island,  &c.,  late  cotton  manufacturer:  That  in  the  month 
of  March,  1845,  I  purchased  a  vacant  cotton  mill  at  East  Greenwich, 
ooQnty  of  Kent,  in  this  State,  being  already  owner  of  two  cotton  mills- 
at  Warwick,  in  the  same  county.  That  the  said  mill- at  East  Green- 
wich required  large  additions  and  alterations  and  to  be  fitted  with* 
new  machinery,  tools,  &c.,  and  the  machinery  in  the  Warwick  mills 
was  much  worn  and  required  to  be  replaced  with  new,  and  I  resolved 
to  do  both  in  the  best  manner,  and  that  such  of  the  machinery  and> 
tools  as  I  could  not  obtain  to  advantage  in  this  country  should  be 
imported  from  England.  To  carry  out  these  views,  I  required  the  aidi 
of  an  experienced  and  competent  man  in  planning  the  additions,  &c. ,. 
and  in  importing  and  setting  up  and  operating  the  machinery  and 
tools.  My  inquiries  led  to  an  introduction  to  Jeremiah  S.  Young,  esq.^ 
s  highly  respectable  and  intelligent  gentleman,  then  residing  in  the 
vicinity  of  Lowell,  who  had  experience  and  skill  in  machinery.  We 
commenced  a  negotiation,  in  which  Mr  Young  proposed — first,  to* 
plan  the  additions  and  alterations  of  the  mills  and  aid  in  contraetin^ 
for  such  of  the  machines  as  were  to  be  obtained  in  this  country^  ana 
then  to  go  to  England  and  contract  for  the  portion  of  the  machinery 
and  tools  we  intended  to  import,  and,  after  the  execution  of  these  con- 
tracts was  well  under  way  and  arrangements  made  for  shipping  the 
machinery,  that  he  should  return  to  this  country  and  set  iq>  and  pui 
nid  QMchioery  in  operation  in  said  mills. 
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It  was  also  agreed  between  me  and  Mr.  Young  that  he  should  take 
an  interest  in  said  mills  and  machinery,  and  I  duly  conveyed  the  same 
to  him  accordingly. 

Mr.  Young  sailed  for  England  in  April,  1845,  and  there  executed 
the  arrangement  as  agreed  on,  and  soon  afterwards,  in  the  same  year, 
arrived  in  the  United  States,  and  brought  a  portion  of  the  machineiy 
in  the  same  ship  with  himself.  The  residue  of  said  machinery,  tooLs 
and  implements  were  received  by  sundry  vessels,  nearly  all  at  New 
York,  per  the  schedule  hereto  annexed.  By  Mr.  Young's  aid  and 
advice,  in  part,  assisted  by  the  ten  mechanics  and  the  operatives  he 
sent  out,  mostly  in  the  same  vessels  with  the  machinery,  the  greater 
part  of  the  same  was  put  in  operation  in  said  mills. 

The  understanding  with  Mr.  Young  was,  that  the  machinery  and 
tools  he  should  import  should  be  the  newest  and  most  improved — snch 
as  could  not  be  obtained  in  this  country,  and  such  as  would  serve  for 
models  or  patterns  to  be  copied  by  our  machinists.  This  course  was 
fully  carried  out  by  him.  The  four  pairs  of  Potter's  patent  self-actors 
were  entirely  new  in  this  country,  but  have  since  been  copied  by  one 
or  more  large  and  respectable  manufacturing  corporations.  The 
Smith's  patent  self-actors  were  upon  the  latest  and  most  approved 

Satent  in  England,  and  such  as  were  not  already  in  this  country.  The 
rawing  frames  and  rowing  frames,  (the  latter  called  fly  frames  and 
slubbers,)  were  of  a  new  construction^  and  had  important  improvements 
oonnectea  with  them^  and  they  have  served  as  models  and  been  exten- 
sively copied  by  our  best  machinists.  The  tools  and  engines  were 
also  of  a  new  construction.  In  case  of  the  principal  of  said  machines, 
I  paid  six  pence  sterling  per  spindle  on  some  12,000  spindles  for  the 
English  patent  right. 

The  extent  to  which  the  above  described  machines  have  served  as 
patterns  or  models,  and  been  copied  in  this  country,  seems  to  show 
the  wisdom  of  the  tariff  act  of  1842  in  admitting  them  free  ot 
duty.  Believing  such  to  be  the  true  construction  of  the  9th  section 
of  said  act,  and  being  confirmed  in  this  by  finding  that  many  other  man- 
ufacturers, about  the  same  time,  imported  machinery  and  tools,  which, 
on  the  same  construction  of  the  act,  were  admitted  free  by  the  col- 
lectors, under  instructionsfrom  the  Treasury  Department,  as  documents 
therein  and  in  the  custom-houses  in  New  York  and  Boston  will  show, 
I  claimed  that  said  machinery,  &c, ,  should  be  admitted  free.  Bat 
this  being  refused  by  the  collectors,  I  paid  from  my  own  funds, 
according  to  my  understanding  with  Mr.  Young,  the  duties 
on  several  of  the  first '  importations,  per  the  schedule  annexed, 
under  protest.  On  the  27th  day  of  March,  1846, 1  addressed  a  me- 
morial to  the  Treasury  Department  stating  the  foregoing  facts,  and 
requested  that  an  order  might  issue  for  refunding  to  me  the  amount 
of  duties  thus  paid  by  me  upon  the  importations  of  said  machinery 
already  made,  and  that  the  shipments  then  to  arrive  might  be  ad- 
mitted free.  The  last  part  of  my  memorial  was  granted,  and  several 
shipments,  constituting  a  considerable  part  of  said  machinery,  were 
admitted  without  payment  of  duty  ;  but  why  the  same  officers  refused 
to  refund  the  duties  already  paid,  under  the  same  circumstances,  1 
never  could  learn,  except  that  my  agent  supposed  it  was  on  aooonnt 
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of  the  low  state  of  the  treasury  at  that  time.  I  made  subsequent  ap- 
plications to  the  same  effect,  without  success,  but  received  no  written 
reply  till  December  12,  1853,  when  the  present  Secretary  of  the 
Treasury  rejected  the  last  on  the  grounds  that  the  question  was  made 
in  1846,  and  decided  against  me,  and  that,  in  his  opinion,  the  ma- 
chinery was  by  law  liable  to  pay  duties,  per  his  letter  of  that  date. 
The  friend,  Gk)yemor  Steele,  of  New  Hampshire,  through  whom  the  ap- 

Slication  was  made  at  this  time,  still  did  not  despair  of  success,  in  somi^ 
irection,  in  a  claim,  in  his  opinion,  so  just ;  and  this  fact,  and  the 
hope  I  have  always  entertained  that  the  department  would  ultimately 
allow  the  claim,  are  the  causes  of  the  delay  in  prosecuting  it« 

By  a  deed  of  assignm^dt,  with  power  of  attorney  to  collect  the 
claim,  bearing  date  January  1,  A.  D.  1866, 1  transferred  the  same 
to  Samuel  D.  Cozzens,  esq.,  of  New  York,  as  trustee  to  my  wife, 
Mary  S.  Uozzens,  in  consideration  of  a  sum  of  upwards  of  three  thoo* 
sand  dollars  of  trust  funds  belonging  to  her  which  I  had  received,  and 
this  claim  is  now  prosecuted  for  her  benefit,  accordingly,  by  me  and 
her  said  trustee. 

Wherefore  the  undersigned  pray  your  honors  to  award  to  the  said 
Samuel  D.  Cozzens,  trustee  as  aforesaid,  the  amount  of  the  duties  so 
paid  and  specified  in  said  schedules,  with  interest,  if  such  is  the  rule 
of  the  Court ;  and,  as  in  duty  bound,  will  ever  pray. 

BENJAMIN  COZZENS. 
SAMUEL  D.  COZZENS,  Tnutee. 

Schedule  of  duties  paid  under  protest  by  Benjamin  Cozzens  on  ma- 
chinery, tools,  and  implements  imported  in  the  following  vessels,  viz: 

8hip  Empire,  in  New  York,  September,  3,  1845 $636  40 

Ship  Ohio,  in  New  York,  October  1,  1845 467  00 

Ship  Rosdus,  in  New  York,  October  31 ,  1845 440  60 

Ship  Sea,  in  New  York,  November,  1845 1,866  60 

Ship  Sheridan,  in  New  York,  January  17, 1846 427  40 

Ship  Indiana,  in  New  York,  March,  1846 494  23 

Ship  Shakspeare,  in  New  York,  March,  1846 16  84 

Steamer  Arabia,  in  Boston,  December  26,  1846 16  84 

Ship  Southerner,  in  New  York,  December  22,  1845 29  70 

4,395  51 


BENJAMIN  COZZENS. 

I,  Benjamin  Cozzens,  of  Providence,  on  oath,  declare  that  the  facts 
stated  in  my  petition,  of  this  date,  to  the  Court  of  Claims  pf  the 
United  States,  oy  me  signed,  and  hereto  annexed,  are  true,  to  the  best 
of  my  knowledge  and  belief. 

BENJAMIN  COZZENS. 

Pkovidence,  JprU  23,  1856. 

Subscribed  and  sworn  to,  this  twenty*third  day  of  April,  1866, 
before  me. 

LEVI  SALISBURY, 
Oommasianer  of  Court  of  Olaims. 
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EXHIBIT  B. 

Copy  of  protest  against  payment  of  duties  on  machinery  imported  per 

ship  ''Ohio;'  October  6,  1845. 

I  hereby  enter  this  my  protest  against  paying  the  duties  on  eighteen 
leases  of  machinery  imported  in  the  ship  Ohio  from  Europe  by  Ben- 
jamin Cozzens,  as  per  the  entry  made  by  me  as  his  agent,  said  machi- 
nery being  imported  by  Benjamin  Cozzens  and  selected  for  him  by  his 
agents  in  England  for  his  own  use  at  his  mills  in  East  Greenwich, 
Rhode  Island,  and  are  not  imported,  directly  or  indirectly,  for  any 
other  person  or  persons,  or  intended  for  sale,  but  to  be  operated  by 
him,  at  his  works,  in  the  manufacture  of  cotton  goods. 

I  hereby  claim  this  machinery,  as  tools  of  trade  of  Benjamin  Coz- 
zens, to  be  entered  free,  as  per  act  of  1842,  section  nine^  wherein  it 
says:  ^^  Fourth.  Wearing  apparel  in  actual  use^  and  other  personal 
effects  not  merchandise,  professional  books,  instruments,  implements, 
and  tools  of  trade,  occupation,  or  employment  of  persons,  arriving  in 
the  United  States." 

BANDALL  H.  GREEN. 


A  true  copy. 


HERMAN  J.  REDFIELD,  CdOedor. 


EXHIBIT   C. 


Copy  of  protest  against  payment  of  duties  on  machinery  imported  per 

ship  ''BosciuSy'^  October  27,  1845. 

I,  Randall  H.  Green,  agent  of  Mr.  Benjamin  Cozzens,  of  Providence, 
and  in  his  behalf,  do  enter  the  within  tools,  implements,  and  machinery 
under  my  solemn  protest,  believing  and  claiming  them  to  be  free  under 
the  ninth  section  and  fourth  clause,  these  being  the  tools  in  trade  im- 
ported by  him  and  to  be  used  by  him  at  his  works  in  East  Greenwich, 
and  not  for  sale. 

I  therefore  now  pay  the  duties  so  as  to  get  the  goods,  not  because  it 
is  due. 

RANDALL  H.  GREEN. 

A  true  copy. 

HERMAN  J.  REDFIELD,  CoOedor. 


EXHIBIT  D. 


Copy  of  protest  against  payment  of  duties  on  machinery  imported  per 

ship  ''8eay"  November  20,  1845. 

I  hereby  enter  this  my  protest  against  the  payment  of  the  within 
duties,  as  we  claim  the  goods  as  free,  under  the  fourth  clause  of  ninth 
section,  as  tools  of  trade  for  the  use  of  Benjamin  Cozzens,  I  being 
obliged  to  pay  the  within  duties  to  obtain  the  goods,  and  prevent 
them  being  placed  in  public  store  at  a  great  expense  and  loss  by  dam- 
age, the  vessel  now  being  discharged.  ^ 
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I  therefore  pay  the  duties  to  save  expense  and  damage  for  account 
of  Benjamin  Cozzens,  under  this  my  protest. 

BANDALL  H.  GEEEN, 

A  true  copy. 

HEEMAN  J.  EEDFIELD,  Collector. 


EXHIBIT  E, 

Copy  of  protest  against  payment  of  duties  on  machinery  imported  per 

ship  ''  Hheridan,"  January  9,  1846« 

New  YoREy  January  9,  1845. 

Sir:  I  herehy  protest  against  the  payment  of  the  within  duties 
charged  on  the  twelve  cases  of  implements,  tools,  models,  and  moulds 
contained  in  this  entry,  claiming  them  to  he  free  under  the  ninth 
section  and  fourth  clause,  hecause  the*  are  the  tools  in  trade  of  the 
importer,  Mr.  Benjamin  C!ozzens,  as  he  imported  them  for  his  own 
use  and  not  for  sale,  and  should  he  entered  without  duty. 

I  pay  the  amount  exacted  in  order  to  get  possession  of  the  goods, 
claiming  to  have  the  difference  refund — .f 

BANDALL  H.  GBEEN. 

C.  M.  Lawbencb,  GoUeotor, 

A  true  copy. 

HEEMAN  J.  EEDFIELD,  Collector. 


EXHIBIT  F. 

Copy  of  protest  against  payment  of  duties  on  machinery  imported  per 

ship  ^^  Indiana/'  March  6,  1846. 

New  York,  March  25, 1846. 

Dbar  Sir  :  We  herehy  protest  against  the  payment  of  the  thirty  per 
cent,  duties  charged  on  the  machinery  contained  in  this  entry,  claiming 
that  under  the  existing  laws  said  machinery  is  free  from  all  duties. 
We  pay  the  amount  exacted  in  order  to  get  possession  of  the  machinery, 
claiminfic  to  have  the  amount  refunded. 

HUBBELL,  THATCHEE  &  GEEENE. 

C.  M.  Lawbenob,  Esq.,  Collector. 


EXHIBIT  G. 


Copy  of  protest  against  payment  of  duties  on  machinery  imported  per 

ship  '' Shakspeare;'  April  2,  1846. 

New  York,  April  6, 1846. 

Sir  :  We  hereby  protest  against  the  payment  of  the  duties  charged 
on  this  entry  of  machinery,  ^cause  we  believe  that  under  the  existing 


^  So  iA  oiigliud. 

t  lUs  w<ml,  with  duh,  copied  exactly  from  original. 
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laws  said  machinery  is  entitled  to  be  entered  free.  We  pay  tbe  duties 
charged  in  order  to  get  possession  of  the  machinery,  claiming  the 
amount  should  be  refunded. 

Your  obedient  servants, 

HUBBELL,  THATCHER  &  GREENE. 
C.  W.  Lawrence,  Esq.,  Collector . 

A  true  copy, 

HERMAN  J.  REDPIELD,  CoOecfar. 


Exhibits  produced  and  sworn  to  by  the  witness,  William  A.  Leffing- 
well,  before  me. 

AARON  OGDEN,  Commuaumer, 

EXHIBIT  H. 

Copy  from  entry  of  merchandise  imported  into  Netv  York  per  ship 
*^  ShaJcspearCy*'  April  2,  1846,  o/  description  of  B,  Cozzens*  ma- 
chinery ^  said  description  being  in  the  ufor as  following  y  to  wit: 

"  One  case  machinery,  viz:  spindles." 


EXHIBIT  I. 


Copy  from  entry  of  merchandise  impoHed  into  New  York  per  ship 
**  OhiOf"  October  6,  1845,  of  description  of  B.  Gozzens'  machineryy 
said  description  being  in  the  words  and  figures  following ^  to  wit : 

^^  18  cases,  containing  2  pairs  mules." 


EXHIBIT  K. 

Copy  of  invoice  of  machinery  imported  into  New  York  per  ship  "  Souik" 

emery"  December  15,  1845,  as  foUows: 

^  ^Invoice  of  one  box  of  machinery  per  ship  Southerner,  Palmer  master, 
from  Liverpool  to  New  York,  and  consigned  to  Benjamin  Cozzens,  of 
Providence,  marked  and  numbered  J.  8.  Y.,  (Jeremiah  8.  Young) 
13,  and  contains  one  model  ruUng  machine^  value,  per  letter  of 
advice,  at  £20. 

"  WM.  A.  LEFFINOWELL. 

"  Providbncb,  November  21,  1845. 

"BEN J.  C0ZZEN8/' 
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EXHIBIT  L. 

Copy  cf  invoice  of  machinery  imported  into  New  York  per  ship  "  Sea/' 

November  20,  1845^  a^  follows: 

'^Inroioe  of  43  cases  per  ship  Sea,  William  Edwards  master,  from 
Liyerpool  to  New  York,  and  consigned  to  Benjamin  Cozzens,  of  Provi- 
dence, numbered  and  marked  as  in  the  margin,  and  con- 
tain machinerf,  tools,  implements,  models  and  moulds, 

which  cost £1,239  10    2 

Including  all  charges  except  shipping  charges  at  Liver- 
pool, which  are 2     2    9 

Commissions 43  15    0 

1,285     Y  11 

"  PROViDracB,  November  18,  1845. 

*' BENJAMIN  COZZENS.'* 


EXHIBIT  M. 

Copy  from  entry  of  m^erchandiae  imported  into  New  York  per  ship  **  In- 
diana^"  March  6,  1846,  of  description  of  B,  Cozzens'  machinery ^  said 
description  being  in  the  words  and  figures  following ^  to  wit : 

^'Fonrteen  cases  machinery,  implements,  tools,  &c." 

EXHIBIT  N. 

Ccpy  of  invoice  of  ma^chinery  imported  into  New  York  per  ship  ^*  Bos- 

ciuSy"  October  27,  1845,  cw/oBotr^ 

'*  Invoice  of  13  cases  of  machinery,   per  ship  Boscius,  Eldridge 
master,  from  Liverpool  to  New  York,  and  consigned  to  Benjamin 
Cozzens, numhered  15  tol7>  and  marked  [PCM,BC,]  and 
contain  tools,  implements,  and  machinery,  and  which 

cost ^ £289  10    2 

Including  all  charges  except  shipping  charges  at  Liver- 
pool, say 1     1  10 

Commissions 11  15     0 


303     7    0 
"PBOViDTOCtf,  October  21,  1845." 


EXHIBIT  Q. 

Copy  from  entry  of  merchandise  imported  into  New  York  per  ship 
^^Shendan^"  January  9,  1846,  of  description  of  B.  Cozzens'  mar 
chinery^  saiH  description  being  in  the  toords  following ,  to  wU  : 

'^  Twelve  cases  implements,  models  and  moalds." 
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EXHIBIT  0. 

Copy  of  oath  vpon  which  P.  AUen  d  Sons'  machinery ,  per  ship  '^Lyii- 
anay^cU  New  Yorhy  was  admitted  free  of  duties. 

I  hereby  swear  that  I  am  by  occupation  a  cotton  manafacturei 
and  calico  printer,  and  that  I  have  been  for  several  years  engaged  in 
carrying  on  these  operations,  under  the  firm  of  Philip  Allen  k 
Sons,  at  Providence,  Rhode  Island.  That,  in  order  to  improve  the 
style  of  printing  and  manufacturing,  I  was  anxious  to  introdaoe 
into  our  establishment  the  most  improved  inventions  of  European 
manufacturers  ;  and  finding  it  impossible  to  obtain  the  improvements 
and  tools  in  the  United  States,  I  proceeded  to  England,  and,  while 
there,  purchased  and  engaged  several  articles  to  be  used  in  said  print 
and  cotton  works,  a  portion  of  which  are  now  imported  in  the  ship 
Indiana  trom  Liverpool,  and  are  truly  described  in  the  annexed  entry. 

I  further  swear  that  I  have  lately  arrived  in  the  United  States,  and 
that  the  said  articles  were  shipped  about  the  time  of  my  leaving 
England  for  the  United  States,  and  that  they  are  imported  for  the 
use  of  myself  and  my  partners,  in  our  establishments,  and  not  directly 
or  indirectly  for  any  person  or  persons  whatever,  or  for  sale. 

PHILIP  ALLEN. 

Providenob,  R.  I.,  January  26,  1846. 

Subscribed  and  sworn  to,  at  the  custom-house,  Providence,  the  day 
and  year  aforesaid,  before — 

JOHN  S.  HARRIS,  D.  Collector. 


EXHIBIT  P. 


Copy  of  oath  upon  which  P.  AUen  d  Sons'  machineryj  per  ship 
''Shokspeare,"  at  New  York,  March  26,  1846,  was  admitted  free  ^ 
duties, 

I  hereby  swear  that  I  am  by  occupation  a  cotton  manufacturer  and 
calico  printer,  and  that  I  have  been  for  several  years  engaged  in  carry- 
ing on  these  operations,  under  the  firm  of  Philip  Allen  &  Sons,  at 
Providence,  Rhode  Island.  That,  in  order  to  improve  the  style  of 
manufacturing  and  printing,  I  was  anxious  to  introduce  into  our 
establishment  the  most  improved  inventions  of  European  manufac- 
turers ;  and  finding  it  impossible  to  obtain  the  improvements  and  tools 
in  the  United  States,  I  proceeded  to  England,  and,  while  there,  pur- 
chased and  engaged  several  articles  to  be  used  in  said  cotton  and  print 
works,  a  portion  of  which  are  truly  described  in  the  annexed  entry. 

I  further  swear  that  I  have  lately  arrived  in  the  United  States,  and 
that  the  said  articles  were  to  have  been  shipped  about  the  time  of  my 
leaving  England  for  the  United  States,  and  that  they  are  imported  for 
the  use  of  myself  and  my  partners,  in  our  establishments,  and  not 
directly  or^  indirectly  for  any  person  or  persons  whatever,  or  for  sale. 

PHILIP  ALLEN. 

Sworn  to,  at  the  custom-house.  Providence,  this  25th  day  of  Febraary, 

1846,  before— 

JOHN  S.  HARRIS,  Deputy  CoOedor. 
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EXHIBIT  R. 

Copy  of  oath  upon  which  Thurston^  Greene  dt  Co,' a  machinery,  per  ship 
^^LSperitfy"  at  New  Tork^  October  6, 1845,  waa  admitted  free  of  dtUies. 

CusTOM-HousK,  Nbw  York, 

I,  Noble  T.  Greene,  do  solemnly,  sincerely,  and  truly  swear  that  I 
am  a  partner  of  the  firm  of  Thnrstop,  Greene  &  Co.,  of  Providenoe, 
Bhode  Island  ;  that  said  firm  are  by  trade,  oocupation,  and  employ- 
ment, machinists  ;  that  the  machine  shop  of  said  firm,  at  said  city  of 
ProTidence,  was,  during  the  month  of  June  last,  entirely  destroyed 
by  fire,  and  that  the  tools  of  trade  used  by  said  firm  in  their  shop 
were  at  the  same  time  destroyed  ;  that  said  firm  were  not  able  to  find 
tools  suitable  for  their  trade  in  the  United  States,  and  therefore  de- 
ponent proceeded  to  Europe  to  obtain,  and  did  obtain,  the  tools  neces- 
sary to  continue  their  trade.  Deponent  further  saith  that  the  articles 
described  and  enumerated  in  the  annexed  entry  and  invoices  now  pre- 
dated by  him  to  the  collector  of  this  port,  are  the  bona  fide  tools  of 
trade  of  himself  and  his  partners  in  trade  as  machinists  ;  that  they 
are  imported  and  intended  to  be  used  by  him  and  them  as  such  in 
their  machine  shop  now  rebuilding  in  the  said  city  of  Providence  and 
ready  for  their  reception,  and  are  not  imported,  directly  or  indirectly, 
for  any  other  person  or  persons,  or  intended  for  sale.  Deponent  fur- 
ther saith  that  he  has  arrived  in  the  United  States  in  the  steamer 
*^Caledonia,"  at  Boston,  first  having  shipped  the  said  t3ols  of  trade 
onboard  the  ship  ''Liberty"  at  Liverpool;  and  that  the  castings 
specified  in  the  bill  of  lading  are  part  and  parcel  of  the  said  tools  and 
implements  of  trade.  NOBLE  T.  GBEENE. 

Sworn  to  this  6th  October,  1845,  before  me. 

JA8.  T.  TALLMAN,  BepuJty  CdOector. 


EXHIBIT  S. 


Copy  (/invoice  of  machinery  imported  for  Philip  Alien  dk  Sons  into  New 
Torky  per  ship  "  Shakspearey"  March  26, 1846,  <m  follows : 

2  King  Street,  Salford,'l8i6. 
Messrs.  Phiup  Allen  &  Sons, 

Bought  of  Wm.  Biggins  &  Sons,  machine  makers, 

January  22,  1846,  two  throstles,  200  spindles  each,  £       s.  d. 

^  inch  pitch,  3  inch  lift,  at  %h.  3rf 165     0  0 

4  each  23,  24,  26,  34,  36,  38  draught  pinions 14  2 

2  each  20,  22,  24,  26,  34, 36,  and  38  twist  pinions 10  0 

1  double  cap  bar 2  6 

28inglecap  bar '     4  0 

167  10    8 
Packed  in  7  cases  P.  A.  S.,  1  a  7,  for  which  add  7  per 
cent.,  including  carriage  to  and  expenses  putting  on 
board  ship  in  Liverpocu 11  14    6 

179    5    2 
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Copy  from  entry  of  merchandise  imported  into  New  York  per  Mf 
^^Indiana^*  March  6,  1846,  of  description,  of  P.  Allen  <k  Sons*  mo- 
chinery^  as  follows: 

''Six  cases  machinery,  specially  imported  for  a  manufactory  in 
Providence,  R.  I." 


EXHIBIT  T. 


Copy  from  eniry  of  merchandise  imported  into  New  York  per  sMp 
''  Liberty y"  October  6,  1845,  of  description  of  Thurston,  Greened 
Co/s  machinery,  which  was  admitted  free  of  dulieSy  said  descriptum 
being  in  the  tvords  and Jigures following ,  to  wit: 

1  to  8,  machine  tools  from  Francis  Lenes ; 

9  to  12,  machine  tools  from  Richard  Roberts  &  Co. ; 

13  to  15,  machine  tools  from  John  Hetherington  &  Co.  ; 

16,  machine  tools  from  Thomas  Joy  ; 

17  to  50,  machine  tools  from  Sharp,  Brothers  &  Co. ; 

61  to  56,  6  patent  black  staple  vises. 


EXHIBIT  W. 

Copy  of  protest  against  payment  of  duties  on  machinery  imported  per 

ship  ^^  SotUhemer/*  December  15,  1845. 

Kew  Yobk,  December  22,  1845. 

I  hereby  protest  against  paying  the  duty  on  this  one  case  of  tools 
imported  by  Benjamin  Cozzens,  of  Providence,  (or  his  own  use,  and 
entered  by  me,  his  agent,  as  it  should  be  free,  as  per  the  ninth  section 
and  fourth  clause,  as  the  tools  of  trade  of  B.  Cozzens.  We  pay  the 
duty,  as  it  out"^  so  that  we  can  get  the  tools  for  use. 

RA.NDALL  H.GREEN. 
A  true  copy. 

HERMAN  J.  REDPIELD, 

CoUeetor. 

EXHIBIT  V. 

Copy  of  affidavit  of  Jeremiah  8.  Young  for  repayment  of  duHes  o« 

ma^ihinery  imported  per  ship  **  Indiana.** 

April  13,  1846. 

I,  Jeremiah  S.  Young,  depose  and  say,  that  I  am,  by  oocnpation. 
and  am  concerned  with  Mr.  Benjamin  Cozzens,  of  Providence^  in  tbe 
State  of  Rhode  Island,  in  certain  cotton  mills,  at  East  Greenwich  and 
Warwick,  in  said  State  ;  that  about  a  year  ago,  in  order  to  improve  in 
manufacturing  as  much  as  possible,  and  being  desirous  of  introducing 
into  said  mills  the  most  improved  inventions  of  European  machiniBts, 
and  finding  it  impossible  then  to  obtain  the  most  improved  machinerr 
and  tools  in  the  United  States,  I  proceeded  to  England,  and,  while 

*  Illegible  in  original. 
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tliere,  engaged  and  purchased  certain  machinery  and  tools  to  be  nsed 
in  onr  said  cotton  mills,  a  portion  of  which  were  imported  in  the  ship 
*•  Indiana,"  recently  arrived  and  discharged  in  New  York.     The 

goods  are  correctly  described  in  the  entry  which  was  made  on  the 

day  of  March  last,  and  the  duties  ($472  60,  expenses  at  custom-house 
$21  73)  were  paid  under  protest  by  Mr.  Cozz^ns'  agents  in  conse- 
quence of  my  absence,  being  at  the  time  on  my  passage  from  England, 
and  having  recently  arrived  in  the  United  States.  Had  I  been  in  the 
country,  this  affidavit  would  have  been  presented  before  the  duties 
were  paid.  Said  articles  were  shipped  from  England  a  short  time 
before  I  sailed  from  thence.  The  said  machinery  and  tools  were  im- 
ported for  the  use  of  myself  and  partner  in  said  mills,  and  not 
directly  or  indirectly  for  any  person  or  persons  whatsoever,  nor  in- 
tended for  sale.  Wherefore,  I  respectfully  ask  that  the  amount  of  said 
duties  may  be  refunded. 

JER.  S.  YOUNG 

CubToM-HousE,  Portsmouth,  N.  H., 

AprU  14,  1846. 
Sworn  to  before  me. 

JOS.  M.  EDMOND, 

Deputy  Collector. 

COURT  OF  CLAIMS  OF  THE  UNITED  STATES. 

Winier  term,  A.  D.  1856. 

Petition  of  Benjamin  Cozzbns,  Trustee,  ^ 

V8.  >  For  return  of  duties,  &c. 

The  United  States.  3 

Interrogatories  on  the  part  of  petitioner  to  honorable  John  H. 
Steele,  of  Peterboro',  in  the  county  of  Hillsboro',  in  the  State  of  New 
Hampshire,  to  be  answered  before  the  clerk  of  the  court  of  common 
pleas  for  said  county : 

1.  Will  you  please  state  your  name,  occupation,  age,  place  of  resi- 
dence for  the  past  year ;  whether  you  have  any  interest,  direct  or  in- 
direct, in  the  claim  which  is  the  subject  of  inquiry  in  this  case  ;  and 
whether,  and  in  what  degree,  you  are  related  to  the  claimant. 

2.  Have  you  at  any  time  imported,  or  caused  to  be  imported,  from 
any  foreign  country  into  the  United  States,  any  machinery,  tools,  or 
implements  for  manufacturing  cotton,  and  if  so,  when  was  it ;  Irom 
what  country;  into  what  port;  what  kind  of  machines  did  you  im- 
port, and  how  many  of  each  ;  did  you  claim  that  such  machinery 
should  be  admitted  free  of  du.y,  under  any,  and  if  so,  what  act  of 
Congress ;  was  it  so  admitted;  did  you  pay  duties  thereon;  and  if  so, 
under  what  circumstances ;  and  were  such  duties  refunded  to  you  ; 
and  if  so,  by  whose  orders,  and  for  what  reasons  ? 

Please  state  the  whole  facts  and  circumstances  in  full  of  any  such 
traneactions ;  with  time,  place,  actors,  and  circumstances,  as  far  as 
yon  can  recollect  them. 

3.  Was  such  machinery  imported  by  you,  or  was  any  part  of  it  im- 
ported as ''  patterns  or  models;"  and  if  so,  how  far  has  it  served  as  such  ? 
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4.  Was  said  machinery  or  any  part  of  it  imported  by  you  as  your 
tools  and  implements  of  trade ;  and  if  so,  what  part  of  it? 

5.  Do  you  know  of  any  other  matter  relative  to  the  above  claim ; 
if  you  do,  please  state  it? 

Providbncb,  B.  I.,  December  20,  1856. 

BENJ.  COZZENS, 
Petitioner's  SoUdior. 

No  questions  to  ask. 

M.  BLAIB,  U.  S.  Soiiciior. 

I  waive  notice  as  to  time  and  place  of  taking  the  depositions  of  wit- 
nesses in  this  case. 

M.  BLAIB. 
Washimgton,  Jamiary  9,  1866. 

Officb  of  Chief  Clbre  Coubt  of  Claims, 

Washingtony  January  9,  1857. 

A  true  copy  of  the  original  interrogatories  filed  in  this  office,  and 
of  the  entry  and  waiver  of  notice,  &c.,  thereon,  by  M.  Blair,  Solicitor 
of  the  United  States. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  affixed  the 
r       -,    seal  of  said  court,  at  Washington,  this  9th  day  of  January, 

SAM'L.  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


John  H.  Steel's  deposition 


Answer  of  Hon.  John  H.  Steele  to  interrogatory  first.  My  name  is 
John  H.  Steele  ;  my  present  occupation  is  that  of  a  farmer ;  I  was 
early  learned  the  use  of  mechanical  tools,  and  from  1811  to  1845  was 
most  of  the  time  engaged  in  cotton  machinery  and  in  cotton  manufac- 
turing, and  since  1845,  until  the  present,  at  farming  ;  I  am  sixty-eight 
years  old,  and  my  place  of  residence  is  and  has  been,  for  the  last  forty- 
five  years,  Peterborough,  New  Hampshire;  I  have  no  interest,  either 
**  direct,"  or  "  indirect,"  in  the  claim  of  Mr.  Cozzens,  now  before  the 
Court  of  Claims,  or,  to  my  knowledge,  in  any  other  in  which  he  is 
concerned  ;  I  am  not,  that  I  know  of,  related  in  any  degree  to  the 
claimant ;  never  saw  him,  but  have  had  correspondence  with  him,  the 
purport  of  which  will  hereafter  be  shown. 

Answer  to  interrogatory  second.  I  did  import  from  England,  during 
the  years  1842  and  1843,  into  the  port  of  Boston,  various  machines  and 
implements  for  the  manufacture  of  cotton,  namely :  one  cotton  yarn 
bundling  press,  one  card  fellitting,  the  card  teeth  set  in  a  hemp  and 
wool  web,  one  cotton  picker,  one  drawing  frame,  five  cards,  two  bobbin 
and  fiy  frames,  and  two  self-action  mules,  together  with  various  small 
articles,  names  or  numbers  not  now  remembered.  Their  free  admis- 
sion was  claimed  under  the  tariff  laws  as  then  existing,  the  name  or 
date  of  the  law  or  laws  not  now  recollected  ;  the  bundling  press^  card 
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fellitting,  and  sundry  small  articles,  were  brought  to  B  jstoa  in  the 
same  ship  on  which  I  returned  from  England ;  was  admitted  free  of 
doty  by  the  collector  of  the  portof  Boston.  The  cotton  picker,  which 
arrived  some  time  after  my  return,  and  in  a  different  ship,  was  also 
admitted  free  of  duty  ;  but  on  the  arrival  of  the  remainder  of  the  be- 
fore named  machinery,  duties  weru  demanded  and  paid,  under  protest, 
to  the  collector  at  Boston,  and,  owing  to  personal  engagements,  noappeal 
irom  the  collector's  decision  was  made  to  the  Secretary  of  the  Treasury 
until  the  fall  of  the  year  1844,  (the  day  or  month  not  recollected  )     At 
that  time,  I  personally  called  on  the  Secretary  of  the  Treasury,  and 
laid  my  case  Wore  him.     He  referred  me  to  one  of  the  Auditors,  (the 
fourth,  I  believe,)  who  kindly  and  patiently  listened  to  what  I  had  to 
say,  and  then  informed  me  that  it  was  necessary  for  me  to  present 
my  claim  in  writing.     This  was  done,  claiming,  as  I  now  remember, 
the  return  of  duties  paid  on  the  ground  that,  although  these  machines 
were  fnll-sized  and  intended  for  use,  were  also  imported  to  serv^  as 
models  or  patterns  to  copy  from.     They  were  also  claimed  as  tools 
and  implements  of  my  trade.     After  the  Auditor  had  carefully  pe- 
msed  my  written  claim,  he,  together  with  myself,  called  on  the  Secre- 
tary.   The  Auditor  explained  my  claim  to  the  Secretary,  who,  as  I 
mider8too<l  him,  assented  to  the  Auditor's  opinion,  which  was,  that  I 
was  entitled  to  the  return  of  the  duties.     The  Auditor  then  stated, 
that,  as  soon  as  the  necessary  forms  could  be  gone  through  with,  the 
requisite  papers  to  enable  me  to  obtain  their  return  would  be  forwarded 
to  me  at  Peterborough.     Thus  the  matter  rested  until  the  latter  part 
of  February  or  first  of  March,  1845,  when  I  again  called  at  the 
Treasury  Department ;  the  same  Auditor  before  mentioned  then  handed 
to  me  the  necessary  papers  to  enable  me  to  obtain  at  Boston  the  re- 
turn duties ;  at  the  same  time  stating  that  the  delay  had  been  caused 
by  an  adwerse  opinion  from  the  collector  at  Boston,  but  had  been 
again  examined  at  the  Treasury  Department,  and  the  first  decision  in 
my  favor  confirmed.     The  reasons  given  me  by  the  Secretary  or  Au- 
ditor for  the  return  of  my  duties,  if  any,  are  not  now  remembered. 
My  claim  for  the  return  was  as  models  to  build  from,  and  as  tools  and 
implements  of  my  trade.  My  impression  is,  that  my  claim  was  allowed 
inainly,  if  not  solely,  on  the  latter  claim. 

Answer  to  interrogatory  third.  The  machinery  imported  by  me  was 
imported  for  actual  use,  and  with  a  full  belief  that  it  would  not  only 
serve  as  "patterns  or  models"  to  build  after,  but  as  aiders  in  the  im- 
provement of  American  machinery ;  that  it  served  in  some  degree 
those  purposes,  I  know — to  what  extent,  my  ceasing  to  be  a  manufac- 
turer m  1845  and  consequent  inattention  to  that  business  disqualifies 
me  from  either  giving  facts  or  opinions. 

Answer  to  interrogatory  tourth.  This  question  is  answered  as  far  as 
practicable  in  my  answer  to  the  third  question.  I  will,  however,  add, 
that  all  or  nearly  all  was  used  and  claimed  as  tools  and  implements  of 
njy  then  trade. 

Answer  to  interrogatory  fifth.  All  I  know  relative  to  the  above 
claim  is  what  I  derive  from  the  claimant's  papers,  which  he  sent  to 
me  sometime  in  the  fall  of  1853,  and  requested  me  to  present  them  to 
the  Secretary  of  the  Treasury,  and  aid  nim,  if  I  thought  proper,  in 
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the  proourement  of  his  claim.  This  I  did,  and  on  the  8th  or  9th  of 
December  in  that  year  had  some  conversation  with  the  Secretary  and 
his  assistant  or  clerk.  He  (the  Secretary)  requested  me  to  give  my 
reasons  for  said  claim  in  writing.  This  I  did  on  the  9th  or  10th  of 
said  December^  as  follows : 

"  Washington,  December  9,  1853. 
*'  To  the  Secretary  of  the  Treasury : 

''  Sib  :  Having  been  requested  by  Mr.  Benjamin  CJozzens..  of  Provi- 
dence, Rhode  Island,  to  present  his  case  to  you,  claiming  a  return  of 
duties  paid  by  him  on  tools  and  machinery  imported  by  him  in  1845, 
allow  me  to  say  that  the  depressed  state  of  the  cotton  manufacturing 
busiuess  in  1842  satisfied  me  that  a  change  must  take  place  in  the 
machinery  and  management  of  cotton  mills,  or  the  business  would  be 
entirely  ruined.  Under  such  impressions,  together  with  the  belief 
that  there  existed  in  England  improvements  in  tools  and  machinery 
which  we  were  not  in  possession  of,  induced  me  (at  the  sacrifioe  of 
much  time  and  money)  to  make  a  thorough  examination  of  the  state 
of  the  case.  The  result  was,  I  selected  out  of  the  various  improved 
machines  there  found  those  believed  to  be  best  calculated  to  accom- 
plish the  end  in  view.  On  my  return  from  England  other  manufac- 
turers were  induced  to  send  for  machines,  which  I  either  did  not  or 
was  not  able  to  purchase.  Among  those  thus  induced  was  one  or 
more  of  the  Lowell  companies;  and  after  I  had  paid  the  duties  I  came 
to  Washington  and  laid  my  case  before  the  Secretary  of  the  Treasury, 
who  referred  me  to  the  Comptroller  (Auditor,)  and  that  gentleman, 
after  a  patient  and  full  hearing,  repaired  with  me  to  the  Secretary, 
when  a  full  statement  of  the  case  was  made,  whereupon  the  Secretary 
decided  that  I  was  entitled  to  a  return  of  the  duties.  I  afterwards 
learned  that  the  Lowell  companies,  as  well  as  others,  obtained  a 
return  of  the  duties  paid  by  them. 

Now,  this  being  the  case,  it  is  difficult,  if  at  all  practicable,  to  un- 
derstand why  Mr.  Cozzens  should  have  been  refused  the  return  of 
duties  paid  by  him;  for,  if  I  understand  Mr.  Cozzens'  case,  it  is  this: 
In  the  year  1845  Mr.  Cozzens  sent  a  special  agent  to  England  (one 
who  was  well  versed  in  tools  and  machinery)  to  ascertain  whether 
there  was  any  essential  improvement  in  tools  and  mcMshinery  not  then 
known  or  used  in  the  United  States.  In  pursuance  of  such  instruc- 
tions, his  agent  found  and  purchased  such  tools  and  machinery  as  he 
believed  would  be  beneficial,  not  to  his  principal  alone,  but  to  the 
country  in  general.  This  was  done  with  the  belief  that  duties  would 
not  be  exacted  from  him ;  but  to  his  surprise^  upon  making  applica- 
tion (through  an  agent,)  his  claim  was  rejected,  and  that,  too,  on 
the  ground  that  former  decisions  in  like  cases  were  erroneous.  If 
I  am  correct  in  the  foregoing,  I  am  utterly  at  a  loss  to  compre- 
hend the  grounds  on  which  such  a  decision  in  Mr.  Cozzens'  case  was 
made.  In  saying  this,  I  do  not  mean  to  dispute  or  controvert  the 
abstract  correctness  of  Mr.  Walker's  decision  ;  but  I  do  mean  to  say, 
that,  so  long  as  the  former  interpretation  of  the  law  remained  un- 
altered and  unannounced,  so  long  were  importers  under  it  entitled  to 
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the  benefits  of  sach  interpretation.  Now,  sir,  I  appeal  to  you  to  say 
whether  a  case  so  palpably  within  the  ruling  of  your  department 
should  be  rejected  on  account  of  a  reverse  ruling  made  after  Mr. 
CoKzens  had,  in  good  faith,  made  his  importation.  If  so,  it  will  truly 
proye  to  be  a  hard  case.  I  therefore  appeal  to  you  to  say  whether 
Mr.  GoKzens  is  or  is  not  fairly  and  equitably  entitled  to  a  return  of 
the  duties  paid  by  him. 
"  Yours  truly, 

"JOHN  H.  STEELE.'' 

To  the  foregoing  application  I  received  the  following : 

"  Treasury  Department,  December  12,  1853. 

"Sir:  Hy  attention  having  been  called  by  the  letter  of  John  H. 
Steele  to  the  claim  of  Benjamin  F.  Cozzens,  of  Providence,  Rhode 
Island,  for  a  return  of  duty  on  tools  and  machinery  imported  by 
him,  and  reference  made  to  J.  N.  Barker,  whose  report  exhibits  the 
facts,  I  am  of  opinion  that,  under  the  tariff,  the  tools  and  machinery 
were  liable  to  duty,  and  that  the  precedent  cited  of  importation  free 
of  duty  was  against  law,  and  not  binding  ;  and  that  the  subsequent 
practice  has  been  in  accordance  with  what  I  consider  the  correct  con- 
struction of  the  law ;  besides  which,  the  question  was  made  in  1846 
and  decided  against  Mr.  Cozzens,  and  it  is  not  my  practice  to  revise 
such  proceedings  of  my  predecessors. 
"  I  am,  very  respectfully, 

"  JAMBS  GUTHRIE, 
"  Secretary  of  Treasury 
''H.  J.  Bbdfibld,  Esq., 

"  CoUectar  of  New  York." 

Not  being  satisfied  with  Mr.  Guthrie's  decision,  or  the  reasoning 
thereof,  and  not  knowing  of  a  single  miniature  tool  or  machine  used 
in  the  cotton  business  having  been  imported,  and  being  strongly  im- 
pressed with  the  belief  that  full  sized  tools  and  machines  in  that 
businefls  were  much  easier  and  more  cheaply  procured  than  miniature 
models,  induced  me  again  to  call  on  Mr.  Guthrie,  and  endeavor  once 
more  to  impress  these  facts  upon  his  mind,  but  all  in  vain.  Thus, 
after  giving  Mr.  Cozzens  an  account  of  my  proceedings  and  failure, 
ended  all  connexion  of  mine  with  Mr.  Cozzens'  case,  or  any  other 
of  like  eharater. 

JNO.  H   STEELE. 


Ths  State  of  New  Hahpshirb,  ) 
HHUbaraugh  County,         J  **• 

On  this  21st  day  of  January,  A.  D.  1857,  personally  appeared 
John  H.  Steele,  of  Peterborough,  in  the  county  of  Hillsborough,  and 
having  read  to  him  the  foregoing  interrogatories,  made  answer  to  the 
same,  which  answers  were  written  out  by  me^  and  having  subscribed 
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his  name  thereto,  made  oath  that  said  answers  were  true  to  the  best  d 
his  knowledge  and  belief. 
Before  me. 

PEBLEY  DODGE, 
Clerk  of  the  Court  of  Common  PUm/ot  mid  oouniy. 

In  testimony  whereof,  I  hare  hereunto  ajffixed  mj  name  and  seal  of 
[l.  8.1  said  court,  the  day  and  year  aforesaid. 

PERLEY  DODGE, 
Clerk  cftTit  Court  of  Common  Pleas. 


OOURT  OF  CLAIMS. 

BflNJAiOK  CozzENS,  trustee,  ve.  The  Uhiied  Statssi. 

I,  Henry  W.  Gardner,  being  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  hut  the  truth,  relative  to  the  above  entitled  cause, 
do  testify  and  say : 

That  my  name  is  Henry  W.  Gardner,  my  occupation  is  that  of  a 
manufacturer  of  steam  engines  and  other  machinery ;  I  am  thirty-five 
years  of  a^e ;  my  place  of  residence  has  been  in  Providence,  in  the 
State  of  Bhode  Island,  for  the  year  past.  I  have  no  interest,  direct 
or  indirect,  in  the  claim  which  is  the  subject  of  inquiry  in  the  above 
entitled  cause;  and  that  I  am  not  related  in  any  degree  to  the 
claimant. 

QueMoM  by  B.  Cozzena^  eeq. 

Question  I.  Did  the  firm  of  which  you  were  a  partner  at  anj  time 
import  from  England  any  machinery,  tools,  or  implements ;  if  so,  when 
was  it  ?  What  articles  did  you  import,  and  under  what  circumstances ; 
and  why  did  you  import  the  same? 

Answer.  In  the  year  1845  I  was  apartner  in  the  firm  of  Thurston, 
Green  &  Co.  In  that  year  Noble  T,  Green  a  partner  of  the  firm, 
went  to  England  and  purchased  thret  lar^e  lathes,  one  gear-catting 
engine,  one  planeing  machine,  one  bolt-^entting  machine,  one  punching 
machine,  one  uprieht  drilling  machine,  s^z:  pairs  of  lathe-head  atones, 
two  slide  rests,  and  six  vises ;  all  of  which  were  imported  by  the  firm. 
The  reason  of  our  importing  these  tools  was,  that  our  manuiactory 
had  been  destroyed  by  fire,  and  we  could  not  at  that  time  procore 
such  tools  in  this  country,  in  consequence  of  the  great  demand  tor  that 
kind  of  machinery  at  that  time. 

Question  2.  What  was  the  state  of  the  demand  for  cotton-spinning 
machinery  at  that  time  in  this  country ;  were  or  were  not  the  ma- 
chine shops  engaged  on  contracts  in  advance  ;  and  m^  it  practicable 
to  obtain  such  machinery  here,  without  long  delay  ? 

Answer.  The  demand  for  cotton-spinning  machinery  at  that  time 
was  very  great.  All  the  manufacturers  of  such  machinery,  within  my 
knowledge,  had  contracts  that  would  take  them  a  long  time  to  execute. 

Question  3.  In  what  port  were  your  tools  and  implements  entered, 
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and  were  tbej  admitted  free ;  and  if  so,  nnder  what  act  of  Congress, 
and  by  vrhose  directions ;  and  what  woald  have  been  the  amount  of 
duties  if  paid? 

Answer.  They  were  entered  in  the  port  of  New  York.  They  were 
admitted  free,  and  I  understood  at  the  time  it  was  by  direction  of 
the  Secretary  of  the  Treasury,  under  the  act  of  Congress  of  the  year 
1842.  The  amount  of  the  duties  would  have  been  from  (|2,600) 
twenty-five  hundred  to  three  thousand  dollars. 

Qnestion  4.  For  what  reason  did  you  understand  the  Secretary 
dincted  said  machines  to  be  admitted  fi*ee  ? 

Answer.  I  understood  they  were  admitted  free  for  the  reason  that 
they  were  the  tools  and  implements  of  trade  of  a  person  coming  to  this 
oonntry. 

Qaestion  6.  Did  said  Green  accompany  said  machines  to  this  country, 
or  how  did  he  return ;  and  was  he  a  resident  of  Providence  at  the  time 
and  previously  ? 

Answer.  The  tools  came  in  the  ship  Liberty,  and  Mr.  Green  came 
in  the  steamer.  He  was  a  resident  of  Providence  at  that  time  and 
long  previously. 

Qaestion  6.  Have  any  of  said  machines  been  copied  in  this  country  ? 

Answer.  One  of  them  has  been  copied.  I  know  of  no  other  matter 
relative  to  the  claim  in  question,  except  that  said  tools  arrived  in  New 
York  in  the  month  of  September  or  October,  1845. 

HENRY  W.  GARDNER. 


SiAiE  OP  Rhode  Island, 
Cwnty  of  Providence^     J 

On  this  13th  day  of  January,  A.  D.  1857,  personally  appeared 
Henry  W.  Gardner,  the  witness  within  named,  and  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
tmth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner  and  then  proposed  by  him  to  the  witness ; 
md  the  answers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  the  witness^  who  then  subscribed  to  the  deposition  in 
the  presence  of  the  commissioner.  The  deposition  of  Henry  W.  Gard* 
ner,  taken  at  the  request  of  Benjamin  Cozzens,  to  be  used  in  the  inves- 
tigstion  of  a  claim  against  the  United  States,  now  pending  before  the 
CSonrt  of  Claims,  in  the  name  of  Benjamin  Oozzens,  trustee. 

Notice  to  the  adverse  partv  was  waived  by  Mr.  Blair,  solicitor  of  said 
Court,  and  he  did  not  attend,  and  did  not  object. 

L.  SALISBURY^ 

OcmmieewMT. 

Ftee  of  WUnese. — ^T wo  miles  trayel,  10c. ;  attendance  one  day,  $1 50. 
Commissioner's  fee,  $1  60. 
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GOUBT  OF  CLAIMS. 

Benjamin  CJozzbns,  trustee,  ve.  Thb  Untckd  Statbs. 

I,  Edward  P.  Paterson^  being  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  relative  to  the  above  entitled  cause, 
do  testify  and  say :  That  my  name  is  Edward  P.  Paterson ;  I  am,  by 
occupation,  a  calico  printer  ;  I  am  forty-ei^ht  years  of  a^e ;  my  place 
of  residence  for  the  year  last  past  has  been  m  North  Providence,  in  the 
State  of  Rhode  Island. 

I  have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the  sub- 
ject of  inquiry  in  the  above  entitled  cause,  and  am  not  related  in  any 
degree  to  the  claimant  therein. 

Question  1.  Did  you  witness  the  execution  and  delivery,  by  Benja- 
min Clozzens,  of  a  transfer  to  Samuel  D.  Oozzens,  trustee,  bearing  date, 
January  1,  1866  ;  and  did  you  subscribe  your  name  to  the  same  as  a 
witness,  and  will  you  annex  the  same  to  your  deposition? 

Answer.  I  did  witness  the  execution  and  delivery,  by  Mr.  Cozzens, 
of  a  transfer  to  Samuel  D.  Cozzens,  trustee,  bearing  date  January  1, 
1866,  and  did  subscribe  my  name  to  the  same  as  a  witness,  and  do 
offer  said  deed  here  to  be  annexed  to  my  deposition. 

Question  2.  Were  you  knowing  to  the  said  Benjamin  Cozzens,  in 
1846  or  1846,  importing  a  ruling  machine  from  England  ;  and  if  so, 
state  in  what  business  said  machine  was  used ;  was  it  or  not  a  new  and 
useful  machine  in  this  country  at  the  time,  and  have  you  known  that 
similar  machines  have  since  been  built  in  this  country  ? 

Answer.  I  knew  that  said  Benjamin  Cozzens  had  such  a  machine, 
and  it  was  about  the  first  one  in  the  country.  All  the  similar  ma- 
chines that  I  know  of  in  this  country  were  built  by  a  Mr.  Grad,  of 
Manchester,  England,  and  I  presume  that  this  machine  was  built  by 
him  also,  and  imported.  It  was  used  in  engraving  copper  rollers  for 
calico  printers,  Mr.  Cozzens  being  a  calico  printer.  It  was  a  new  and 
useful  machine  in  this  country ;  I  know  of  only  one  similar  machine, 
built  in  this  country,  and  that  was  built  about  eighteen  months  since; 
I  do  not  know  of  any  other  matter  whatever  to  the  claim  in  question. 

E.  P.  PATTERSON. 


Statb  of  Bhodb  Island,  ) 
County  of  Providence,    J     ' 

On  this  14th  day  of  January,  A.  D.  1857,  personally  came  Edward 
P.  Patterson,  the  within  named  witness,  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions^  contained  in  the  within  deposition  were  written  down 
by  the  commissioner  and  then  proposed  by  him  to  the  witness  ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  conmiissioner. 
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The  deposition  of  Edward  P.  Patterson,  taken  at  the  request  of 
Benjamin  Gozzens,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  States  now  pending  in  the  Court  of  Claims,  in  the  name  ot 
Benjamin  Cozzens,  trustee.  Kotice  to  the  adverse  party  was  waived 
in  writing  by  Mr.  Blair,  solicitor  of  said  Court,  and  did  not  attend 
and  did  not  object. 

L.   SALISBURY,  Commisaioner. 

Fees  of  witness : 

Trayel,  eight  miles $0  40 

Attendance,  one  day 1  60 

1  90 
Commissioner's  fee 1  00 


Know  all  men  by  these  presents  that  I,  Benjamin  Cozzens,  of 
Providence,  in  the  State  of  Rhode  Island,  in  consideration  of  certain 
trnst  funds  of  my  wife,  Mary  S.  Cozzens,  heretofore  received  by  me, 
amounting  to  the  sum  of  three  thousand  dollars  or  upwards,  the 
receipt  whereof  I  hereby  acknowledge,  do  hereby  sell,  assign, 
transfer,  and  set  over,  unto  Samuel  D.  Cozzens,  of  the  city,  county, 
and  State  of  New  York,  my  claim  against  the  government  of  the 
United  States,  for  certain  duties  paid  by  me  to  its  officers^  in  the 
years  1845  and  1846,  upon  the  importation  of  certain  machinery  and 
tools,  under  protest,  upon  my  allegation  that  the  said  goods  should 
be  admitted  duty  iiree,  amounting  to  four  thousand  three  hundred 
and  ninety-five  dullars  and  seventy-one  cents^  per  the  account  thereof 
hereto  annexed,  to  have  and  to  hold  the  same,  with  all  the  privileges 
and  appurtonances  thereof,  to  him,  the  said  Samuel  D.  Cozzens,  his 
executors,  administrators,  and  assigns,  forever,  in  trust,  nevertheless, 
for  the  sole  use  and  benefit  of  the  said  Mary  S.  Cozzens,  and  to  pay 
to  her,  upon  her  sole  receipt  therefor,  the  net  proceeds  thereof,  after 
the  same  shall  have  been  collected  and  received  by  him,  less  the 
expenses  of  such  collection ;  and  the  said  Samuel  is  hereby  constituted 
my  tme  and  lawful  attorney,  with  power  of  substitution,  and  his 
execntors  and  administrators  are  hereby  clothed  with  the  same  power 
to  ask,  demand,  sue  for,  recover,  and  receive  the  proceeds  of  the 
claim  aforesaid,  for  the  uses  aforesaid,  in  my  name,  or  in  his  or  their 
names,  in  as  full  and  ample  a  manner  as  I  myself  could  do  were  I 
present  at  the  doing  thereof;  and  I  hereby  ratify  and  confirm  what- 
ever my  said  attorney  or  attorneys  may  lawfully  do  in  the  premises. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
first  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-six. 

BENJAMIN  COZZENS.     [l.  s.] 
Sinied,  sealed,  and  delivered,  in  presence  of — 

E.  P.  Patpbbsobt. 
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Schedule  of  duties  paid  under  protest  hy  Benjamin  Cozzens  on  machinerjfj 
tools  f  and  implemenis  imported  in  the  following  vessels  j  viz: 

Ship  Empire,  in  New  York,  September  3, 1845 |B36  40 

Ship  Ohio,  in  New  York,  October  1,  1845 467  00 

Ship  RoBciufl,  in  New  York,  October  31,  1845 440  00 

Ship  Sea,  in  New  York,  November,  1845 1,866  60 

Ship  Sheridan,  in  New  York,  January  17,  1846...., 427  40 

Ship  Indiana,  in  New  York,  March,  1846 494  23 

Ship  Shakspere,  in  New  York,  March,  1846 16  84 

Steamer  Arabia,  in  Boston,  December  26, 1845 16  84 

4,393  81 
BENJAMIN  COZZENS. 


Providisncb,  January  1,  1856. 

Beceived  of  my  husband,  Benjamin  Cozzens,  his  transfer  of 
date  to  Samuel  D.  Cozzens,  in  trust  for  me,  of  his  claim  against  the 
United  States  for  a  return  of  duties  paid  by  him  upon  machinery  im- 
ported by  him  in  1845,  and  '46,  and  hereby  discharge  him  for  the 
sum  of  two  thousand  dollars  trust  moneys  received  at  different  times 
by  him  for  me, 

$2,000.  HABY  S.  COZZENa 


OOUBT  OF  CLAIMS. 

BEKJAiaN  Cozzens,  trustee,  t;^.  Thb  Unitei)  States. 

I,  Bussell  Vaughn,  being  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  relative  to  the  above  entitled  cause, 
do  testify  and  say  :  That  my  name  is  Bussell  Vaughn  ;  my  occupa- 
tion is  that  of  a  merchant ;  I  am  thirty-seven  years  of  age ;  my  place 
of  residence,  for  the  past  year,  has  been  East  Greenwich,  in  the  county 
of  Kent,  in  the  State  of  Bhode  Island. 

I  have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the  sub- 
ject of  inquiry  in  the  above  entitled  cause,  and  am  not  related  in  any 
degree  to  the  claimant  therein. 

Questions  hy  B.  Cozzens,  esq. 

Question  1.  Please  state  what,  if  any,  knowledge  you  have  of  the 
receipt,  by  Benjamin  Cozzens,  the  petitioner^  of  any  trust  money 
belonging  to  his  wife,  Mrs.  Mary  S.  Cozzens,  previous  to  January, 
1856  ? 

Answer.  I  hired  the  store  in  said  East  Greenwich  of  Benjamin 
Cozzens,  as  trustee  of  Mrs.  Cozzens,  his  wife.  The  rent  commenced 
in  the  year  1851,  when  I  first  hired  the  store,  and  I  hired  it  for  four 
years  and  nine  months,  up  to  January  1,  1856.  I  paid  to  Mr. 
Cozzens,  during  that  time,  about  fifteen  hundred  dollars  for  rent  of 
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ihe  store.  When  I  first  took  the  store  there  was  a  loan  made  to  Mrs. 
GaneM,  bj  David  Sisson  &  Co.,  of  two  thousand  dollars.  I  was 
knowing  to  Mr.  Oozzens  reoeiring  one  thousand  dollars  of  this  sum, 
as  it  passed  through  my  hands.  I  understand  that  he  received  the 
whole  of  the  two  thousand  dollars.  Said  loan  was  made  to  Mr. 
Benjamin  Gossens  as  trustee  of  Mrs.  Oozzens,  his  wife. 
I  do  not  know  of  any  other  matter  relative  to  the  claim  in  question. 

EU88ELL  VAUGHN. 

SlATB  OF  RhODB  IflLAKI),  ) 

Camiiy </ Prwidence,   J**- 

On  this  16th  day  of  January,  A.  D.  1857,  personally  came  Russell 
Vanghn,  the  witness  within  named^  and  after  being  first  sworn  to  tell 
the  trath,  the  whole  truth,  and  nothiog  but  the  truth,  the  questions 
contained  in  the  within  deposition  were  written  down  by  the  com- 
missioner and  then  proposed  by  him  to  the  witness ;  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  presence  of  the 
witness,  who  then  subscribed  the  deposition  in  presence  of  the  com- 
missioner. The  deposition  of  Russell  Vaughn,  taken  at  the  request  of 
Besjaoiin  Cozzens,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  IStates  now  pending  in  the  Court  of  Claims,  in  the  name 
of  Benjamin  Cozzens,  trustee. 

Notice  to  the  adverse  party  was  waived  by  Mr.  Blair,  solicitor  of 
ssid  Court,  and  he  did  not  attend,  and  did  not  object. 

L.  SALISBURY, 

Commissumer, 

Fees  of  witness : 

Travel,  28  miles,  $1  40 

Attendance,  1  day,  1  50 

|2  90 

Commiasioner's  fees,    -    -    1  00 


COURT  OF  CLAIMS. 

Benjamin  Cozzens,  trustee,  vs.  The  United  States. 

I,  Jeremiah  S.  Youngs  being  first  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth  relative  to  the  above  entitled 
cause,  do  testify  and  say  :  That  my  name  is  Jeremiah  S.  Young  ;  I 
am  by  occupation  a  manufacturer  ;  my  place  of  residence  for  the  past 
year  has  been  Fall  River,  in  the  State  of  Massachusetts. 

I  have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the  sub- 
ject of  inquiry  in  the  above  entitled  cause,  and  am  not  related  in  any 
degree  to  the  claimant  therein. 

Questions  by  Mr.  B.  Cozzens. 

Question  1.  Did  you  at  any  time,  in  connexion  with  the  petitioner^ 
import  any  machinery  from  England?  If  so,  when  was  it,  what 
kinds  of  machinery  did  you  import,  and  into  what  port  or  ports  ? 
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Answer.  I  did,  in  April,  1845,  go  to  England  to  procare  machinerjr 
for  Mr.  Cozzens,  the  claimant.  I  contracted  for  the  machinery  in 
England,  and  had  it  shipped  to  Mr.  Cozzens.     There  was  a  larf^e 

?[uantity  of  the  machinery,  mostly  drawing  frames,  stubbing  and  fly 
rames,  and  self-acting  mules ;  also  a  considerable  amount  of  lathes 
and  other  mechanical  tools  ;  and  I  remember  having  something  to  do 
with  Mr.  Gad,  of  Manchester,  England,  but  do  not  recollect  the 
nature  of  the  transaction  between  us ;  it  was  something  in  relation  to 
machinery.  The  machines  and  tools  were  entered  at  tiie  port  of  New 
York. 

Question  2.  Please  examine  the  papers  presented  to  you,  marked 
A,  B,  C,  D,  and  state  whether  you  signed  paper  B,  and  also  made 
the  aiSdavits  of  which  A,  C  and  D  purport  to  be  copies  ;  and  will  you 
annex  said  papers  to  your  deposition  ? 

Answer.  Yes,  1  signed  paper  B,  and  made  the  affidavits,  marked 
A,  C  and  D,  at  the  time  they  puri^ort  to  have  been  done.  I  do  annex 
said  papers  to  my  deposition. 

Question  3.  Were  the  facts  stated  in  those  papers  true? 

Answer,  They  were  true. 

Question  4.  Was  said  machinery  imported  for  sale,  or  for  any  and 
for  what  particular  mills  ? 

.    Answer.  It  was  not  imported  for  sale,  but  for  use  in  Mr.  Cozzens' 
mills  at  Greenwich  and  Warwick. 

Question  6.  Were  you  interested  in  those  mills  at  the  time  of  said 
importation  ? 

Answer.  That  is  evinced  by  the  papers  which  I  have  identified  and 
annexed  hereto. 

Question  6.  How  long  did  you  stay  in  England,  and  did  you  ac- 
company said  machinery  or  any  part  thereof  to  this  country  ? 

Answer.  I  staid  in  England  till  the  machinery  was  built  and  most 
of  it  shipped,  and  parts  of  it  were  brought  in  the  ship  with  me. 

Question  7.  Were  you  at  the  time  a  manufacturer,  and  did  yon  hold 
yourself  out  to  Mr.  Cozzens  and  others  as  practical  and  skillful  in 
selecting,  starting,  and  operating  machinery  ? 

Answer.  I  was  a  manufacturer^  and  did  so  hold  myself  out  to  Mr. 
Cozzens. 

Question  8.  What  was  your  arrangement  with  Mr.  Cozzens  in  rela- 
tion to  said  machinery,  and  what  did  you  do  under  it? 

Answer.  I  was  to  go  to  England  and  purchase  the  machinery,  send 
it  to  this  country,  and  then  I  was  to  superintend  putting  it  into  opera- 
tion in  Mr.  Cozzen's  mills.  I  imported  the  machinery,  as  already 
stated,  and  executed  a  part  of  the  residue  of  the  arrangement,  and 
from  the  balance  was  released. 

Question  9.  Did  you  and  Mr.  Cozzens  claim  that  said  machinery 
should  be  admitted  free,  and  if  so,  under  what  act  of  Congress  ? 

Answer.  We  did  so  claim,  and  under  those  acts  of  Congress  which 
provide  that  model  machinery  and  implements  of  trade  shall  be  ad- 
mitted free  of  duty. 

Question  10.  Was  it,  or  any  part  of  it,  so  admitted ;  and  if  so,  was 
there  any  difference  between  that  part  of  it  which  was  so  admitted 
and  that  which  was  not,  or  in  the  circumstances  attending  each  part? 
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Answer.  A  portion  was  admitted  free  of  duty,  and  I  know  of  no 
reason  why  a  distinction  should  be  made  between  such  portion  and 
the  balance. 

Question  1 1 .  Were  said  machines  new  in  this  country  at  the  time  ? 

Answer.  Yes ;  they  were  essentially  new. 

Question  12.  How  far  have  they  served  as  models  or  patterns  from 
which  to  construct  other  similar  machines  ? 

Answer.  Certain  peculiarities  of  the  clearing  frames,  such  as  the 
appliance  of  the  boiler  have  been  very  generally  adopted,  and  the  use 
of  the  fly  frame  and  slubber  has  nearly  altogether  superseded  all 
other  machinery  for  making  roving.  Potter's  self-acting  mule  has 
since  been  largely  introduced  for  spinning  fine  yarns.  And  whether 
Smith's  mules  were  previously  used  I  cannot  say,  but  they  have  since 
been  very  largely  used  for  more  ordinary  work. 

Qnestion  13.  What  was  the  character,  as  to  utility  or  other- 
wise, of  those  different  machines  ? 

Answer.  I  considered  them  all  a  superior  and  more  effective  grade 
of  machinery  than  any  that  had  previously  been  used. 

Question  14.  Did  you  bring  or  send  out  from  England  any ; 
and  if  so,  how  many  mechanics  to  help  put  said  machinery  in  opera- 
tion, with  the  aid  of  the  lathes  and  other  implements  you  have  re- 
ferred to  ? 

Answer.  I  recollect  very  well  employing  ten  men,  more  or  less,  to 
oome  out  and  assist  in  setting  up  and  starting  the  machinery,  and  the 
tools  aforesaid  were  imported  for  the  same  purpose. 

Qnestion  16  Do  you  know  Thomas  J.  Hill,  a  machine  builder,  of 
Providence?  If  so^  what  is  his  character  in  his  profession,  and  how 
extensively  is  he  eui/aged  in  building  machinery? 

Answer.  I  know  Mr.  Hill.  He  is  one  of  the  ablest  and  largest 
machine  builders  in  New  England. 

Question  16.  State  what,  if  any,  knowledge  you  have  of  his 
building  any  machines  after  the  model  of  those  you  imported  as  above. 

Answer.  Immediately  after  the  importation  of  the  above  machinery 
I  called  Mr.  Hill's  attention  to  said  slubbers  and  fly  frames,  and  he 
immediately  produced  a  set  of  patterns,  and  offered  the  machines  for 
sale,  and  has  since  made  that  a  prominent  department  of  his  extensive 
business. 

Question  17.  Please  state  what  eases  you  have  known  of  ma- 
chinery being  imported  from  England  and  admitted  free,  or  on  which 
the  duties  were  returned  after  being  paid  under  protest. 

Answer.  The  case  of  John  Marland,  of  Andover,  Massachusetts,  in 
rarpect  to  a  set  of  cotton  and  worsted  machinery,  and  my  own  case  in 
respect  to  the  cotton  machinery  for  the  Portsmouth  mill,  at  Ports- 
mouth, New  Hampshire,  which  was  essentially  the  same  as  the  case 
now  in  question,  and  the  machinery  was  purchased  in  England  at  the 
same  time  by  me  that  Mr.  Cozzens'  machinery  was  purchased.  The 
machinery  for  the  Portsmouth  mill  was  entered  at  Boston,  the  duties 
were  paid  under  protest,  and  afterwards  refunded  by  direction  of 
Secretary  Walker.  I  know  of  no  other  matter  relative  to  the  claim 
in  question 

J.  S.  YOUNG. 
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A. 

Copy  of  pfviesl  againd  payment  of  duiiea  an  machinery  in^porUd  per  Mp 

''Indianay"  March  6,  1846. 

Nbw  York,  March  25,  1846. 

Dear  Sir:  We  hereby  protest  against  the  payment  of  the  thirty 
per  oent.  duties  charged  on  the  machinery  contained  in  this  entry, 
claiming  that,  under  the  existing  laws,  said  machinery  is  free  from 
all  duties.  We  pay  the  amount  exacted  in  order  to  get  possession  of 
the  machinery,  claiming  to  have  the  amount  refunded. 

HUBBELL,  THATCHER  &  GBBENE. 

C.  W.  Lawrsncb,  Esq.,  OoUedor. 


Copy  of  affidavit  of  Young  and  authority  for  repayment  of 

afpdaviJt  is  in  B.  G'b  writing. 

Befund  the  duty  on  the  goods  referred  to  within ,  if  the  naval  officer 
consents. 

0.  S.  B0OARDU8, 

i^or  CbBector. 
J.  C,  Bepulty  N.  O. 

April  13,  1846. 

I,  Jeremiah  S.  Young,  depose  and  say,  that  1  am,  by  occupation,  a 
manufacturer,  and  am  concerned  with  Mr.  Benjamin  Gozzens,  of  Provi- 
dence, in  the  State  of  Rhode  Island,  in  certain  cotton  mills  at  East 
Greenwich  and  Warwick,  in  said  State ;  that  about  a  year  ago,  in 
order  to  improve  in  manufacturing  as  much  as  possible,  and  being 
desirous  of  introducing  into  said  mills  the  most  improved  inventions 
of  European  machinists,  and  finding  it  impracticable  then  to  obtain 
the  most  improved  machinery  and  tools  in  the  United  States,  I  pro- 
ceeded to  England,  and  while  there  engaged  and  purchased  certain 
machinery  and  tools  to  be  used  in  our  said  cotton  mills,  a  portion  of 
which  were  imported  in  the  ship  Indiana,  recently  arrived,  and  dis- 
charged in  New  York.     The  goods  are  correctly  described  in  the  entry 

which  was  made  on  the day  of  March  last,  and  the  duties, 

($472  60,  expenses  at  custom-house,  $21  73)  were  paid  under  protest 
by  Mr.  Cozzens'  agents,  in  consequence  of  my  absence,  being  at  the 
time  on  my  passage  from  England,  and  having  recently  arrived  in  the 
United  States.  Had  I  been  in  the  country,  this  affidavit  would  have 
been  presented  before  the  duties  were  paid.  Said  articles  were  shipped 
from  England  a  short  time  before  I  sailed  from  thence.  The  said  ma- 
chinery and  tools  were  imported  for  the  use  of  myself  and  partner  in 
said  mills,  and  not  directly  or  indirectly  for  any  other  person  or  per- 
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sons  whatsoeyery  nor  intended  for  sale.  Wherefore,  I  respectfullj  ask 
that  tiie  amonnt  of  said  dntiee  may  be  refanded. 

JEB.  S.  YOUNa. 

JOHV  OOGKIAy 

DqnUy  Naval  Officer  y  still  at  the  Otutom-home. 

Cusiox-HoTOBy  PoBiBMOUTHi  N.  H.,  Apnl  14,  1846. 

Sworn  to  before  me. 

JOS.  M.  EDMONDS,  Dep.  CoOector. 

[Copy  receipt  of  Young  endorsed  on  face  of  entry.] 

Paid  $472  60.   Am'd*,  free.   Ref 'df  $472  50. 

J.  M.  C.{ 
Beoeiyed  April  16, 1846,  for  Jer.  S.  Young. 

M.  L.  TALMAN.§ 

(Lower  down  on  £bu^  of  entry,)  ^*  Paid  26tb  March.''    (Gashier'a 
checks  here  erased^  S.  D.  G.) 


B. 

2b  the  Son.  J.  W.  McOvBochf  Comptroller  of  the  Treasury,  Washington: 

Bespectfully  represents,  Benjamin  Goszens,  of  ProyideDce,  in  the 
State  of  Bhode  Island,  cotton  manufacturer :  That  in  March  last  I 
porchaaed  a  yacant  cotton  mill  at  East  Greenwich,  county  of  Kent,  in 
this  Slate — ^being  already  owner  of  two  cotton  mills  at  Warwick,  in 
ibe  same  county ;  that  the  said  East  Greenwich  mill  required  larg# 
additions  and  alterations,  and  to  be  filled  with  new  machinery,  tools, 
&c.;  and  the  machinery  and  tools  in  the  Warwick  mills  were  much 
worn,  and  required  to  be  replaced  with  new ;  and  I  resol  zed  to  do  both 
in  the  best  manner,  and  that  such  of  the  machinery  and  tools  as  I  could 
not  obtain  in  this  country  to  advantage  should  be  imported  from 
England.  To  carry  out  these  views,  I  required  the  aid  of  an  ex- 
perienoed  and  competent  man  in  planning  the  additions,  &c.,  and  in 
miporting  and  setting  up  and  operating  tno  machinery  and  tools.  My 
inquiries  led  to  an  introduction  to  Jeremiah  S.  Young,  esq.,  a 
highly  respectable  and  intelligent  gentleman,  residing  in  the  vicinity 
of  Lowell,  who  had  experience  and  skill  in  machinery,  &c.  We  com- 
menced a  negotiation,  in  which  Mr.  Young  proposed,  first  to  plan  the 
additions  and  alterations  of  the  mills  and  aid  in  contracting  for  such 
of  the  machinery  as  was  to  be  obtained  in  this  country,  and  then  to  go 
to  England  and  contract  for  the  portion  of  the  machinery  and  tools  we 
intended  to  import,  and  after  the  execution  of  these  contracts  was  well 


fBefonded. 

tJ.  M.  Gatlin,  at  that  time  chief  olerk  in  liquidating  department,  now  probably  at  45 
Wmkms  street. 
S  Broker,  4  Brosd  street 


44  BENJAIOK  COZZEKS 

under  way,  and  arrangements  made  for  shipping  the  same,  that  he 
shoald  return  to  this  country  and  set  up  and  put  said  machinery  in 
operation  in  said  mills.  Mr.  Young  also  proposed  to  take  an  interest 
in  said  mills  and  machinery ;  which  proposal  was  accepted,  and 
conveyances  made  accordingly. 

Mr.  Young  sailed  for  England  in  April  last,  and  there  executed  the 
arrangement  as  asreed  on  ;  and  he  has  recently  arrived  in  the  United 
States,  and  brought  a  portion  of  said  machinery  in  the  same  ship  with 
himself.  The  residue  of  said  machinery,  tools,  and  implements,  have 
mostly  been  received,  by  sundry  vessels,  at  New  York  and  Boston,  and 
some  are  yet  to  be  received.  By  Mr.  Young's  aid  and  advice,  assisted 
by  the  ten  mechanics  and  two  operatives  he  sent  out,  mostly  in  same 
vessels  with  the  machinery,  we  are  now  putting  the  same  in  operation 
in  said  mills.  The  understanding  witn  Mr.  Young  was,  that  the 
machinery  and  tools  he  should  import  should  be  the  newest  and  most 
improved — such  as  could  not  be  obtained  in  this  country  and  as  would 
serve  for  models  or  paterns,  to  be  copied  by  our  machinists.  This 
course  was  fully  carried  out  by  Mr.  Young.  The  four  pairs  Potter's 
patent  self-actors  are  entirely  new  in  this  country,  so  far  as  I  know 
and  believe.  The  five  pairs  Smith's  patent  self-actors  arrived,  and 
others  to  arrive,  are  upon  the  latest  and  most  improved  patents  in 
England,  and  such  as  were  not  already  in  this  country  ;  and  the  draw- 
ing frames  and  roving  frames  arriving  have  an  important  improvement 
connected  with  them,  which  I  believe  to  be  entirely  new.  The  tools 
and  engines  are  new.  I  never  saw  any  of  similar  construction.  In 
case  of  the  principal  machines  above,  we  have  paid  six  pence  sterling 
per  spindle  for  the  English  patent  right ;  and  some  of  our  machinists 
are  arranging  to  copy  these  models  and  introduce  them  into  general 
use  in  this  country,  thus  showing  the  wisdom  of  the  tariff  act  which 
admits  such  machines  free  of  duty.  The  undersigned  believes  the 
foregoing  statement  will  give  a  correct  idea  of  his  case  ;  and  he  takes 
leave  respectfully  iurther  to  state  that  it  appears  to  him  that  this  case 
comes  clearly  within  the  following  precedents: 

First.  The  case  of  Thurston ,  Q-reene  &  Co. ,  of  this  city.  During  the 
last  summer  the  shop  and  tools  of  these  respectable  and  enterprising 
mechanics  were  destroyed  by  fire^  and,  as  it  was  impossible  for  them 
to  obtain  new  tools  in  this  country  in  time  to  execute  their  many  im- 
portant contracts,  Mr.  Greene,  one  of  the  firm,  went  to  England  and- 
purchased  about  $9,000  worth  of  tools,  engines,  &c.,  and,  on  their 
arrival  in  New  York,  they  were  admitted  free  of  du^,  under  your 
honor's  directions,  as  I  understand. 

Second.  The  case  of  Philip  Allen  &  Son,  of  this  city.  The  senior 
partner  went  to  England  and  purchased  and  imported  cotton  ma- 
chinery for  account  of  the  firm,  his  son  remaining  here ;  and,  I  am 
informed,  it  was  admitted  free. 

Third.  The  case  of  Mr.  Meldrum  is  doubtless  fiuniliar  to  year 
honor's  recollection.  If  not,  the  copies  of  his  affidavit  and  yonr 
honor's  letter,  annexed,  will  call  it  to  mind.  I  would  also  refer  to 
the  case  of  Q-overnor  Steel,  of  New  Hampshire,  whose  machinery  fbr 
a  cotton  mill,  I  understand,  was  admitted  free.  My  New  York  cor- 
respondent mentions  the  cases  of  other  parties,  viz :  of  B.  L.  &  H. 
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Stewart;  Woobej:  Bichard  J.  Butterfield  (or  some  similar  name); 
Jolin  W.  Steele,  ot  Boeton ;  the  circumstances  of  which  he  does  not 
state,  and  they  are  unknown  to  me.  Perhaps  they  may  be  known  to 
you.  The  duties,  in  our  cases,  ha^e  been  paid  under  protest ;  and  I 
confidently  trust,  and  respectfully  request,  that  your  honor  will  order 
the  amounts  to  be  refunded|  and  that  the  invoices  to  arrive  by  other 
vessels  be  admitted  free. 

Tour  obedient  servant, 

BENJAMIN  C0ZZEN8. 
PBoviDEErcB,  Marck  27,  1846. 

Sworn  to  this  1st  day  of  April,  1846,  before 

JOHN  S.  HABRIS, 
Deputy  Collector  of  the  port  of  Frovidenoe. 

I  hereby  confirm  the  above  statement  by  Mr.  Cozzens,  so  far  as  it 
relates  to  me. 

JER.  S.  YOUNG. 


0. 

I,  Jeremiah  S.  Young,  depose  and  say :  That  I  am  by  occupation  a 
cotton  manufacturer,  and  have  an  interest  with  Mr.  Benjamin  Coz- 
lens,  of  Providence,  State  of  Rhode  Island,  in  certain  cotton  mills  at 
East  Oreenwich  and  Warwick,  in  said  State ;  that  about  one  year 
ago,  in  order  to  improve  in  manufacturing  as  much  as  possible,  and 
being  anxious  to  introduce  into  said  mills  the  most  improved  inven- 
tions of  European  machinists,  and  finding  it  impracticable  then  to 
obtain  the  most  improved  niachinery  and  tools  in  the  United  States,  I 
proceeded  to  England,  and  while  there  engaged  and  purchased  cer- 
tain machinery,  implements,  and  tools  to  be  used  in  our  said  cotton 

mills,  a  portion  of  which  are  now  imported  in  the  ship , 

whereof is  master,  from  Liverpool  to  New  York,  consigned  to 

Mr.  Coszens,  and  are  truly  described  in  the  annexed  entry.  I  further 
state  that  I  have  lately  arrived  in  the  United  States,  and  that  the 
articles  were  shipped  a  short  time  before  I  left  England  ;  also,  that 
said  machinery,  tools,  and  implements  are  imported  for  the  use  of 
myself  and  partner  in  said  mills,  and  not  directly  or  indirectly  for 
any  other  person  or  persons  whatsoever^  nor  intended  for  sale. 

J.  S.  YOUNG. 

Mabch  28,  1846 


D. 


I,  Jeremiah  S.  Young,  depose  and  say :  That  I  am  by  occupation  a 
cotton  manufacturer,  and  am  concerned  with  Mr.  Benjamin  Cozzen:*, 
of  Providence,  State  of  Rhode  Island,  in  certain  cotton  mills  at  War- 
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wick  and  East  Greea^i^ich,  in  eaid  State ;  that  about  one  jear  ago,  ia 
order  to  improve  as  much  as  poesible  in  manufacturing,  and  being 
desirous  of  introducing  into  said  mills  the  latest  and  best  inyentioiu 
of  European  machinists,  and  finding  it  impracticable  then  to  obtain 
the  most  improved  machinery  and  tools  in  the  United  States,  I  pro- 
ceeded to  England,  and  while  there  engaged  and  purchased  oertsin 
machinery  and  tools  to  be  used  in  our  said  cottton  mills,  a  portion  of 
which  were  imported  in  the  ship  Sheridan,  whereof  Corniah  was 
master,  from  Liverpool  to  New  York,  and  consigned  to  Mr.  Cozzens^ 
and  the  same  were  truly  described  in  the  entry  made  by  him  in  Janu- 
ary or  February  last.  I  further  state  that  I  have  lately  arrived  in  the 
United  States,  and  that  the  articles  were  shipped  a  short  time  before  1 
left  England,  Mr.  Gozzens  paying  the  duties,  amounting  to  $427  40, 
under  protest,  and  I  now  respectfully  ask  that  the  same  may  be  re- 
funded. I  further  state  that  said  machinery  and  tools  were  imported 
for  the  use  of  myself  and  partner  in  said  mills,  and  not  directly  or  in- 
directly for  any  other  person  or  persons  whatsoever,  nor  intended  for 
sale. 
April  20,  1846. 

State  op  Rhode  Island,  ) 
County  of  Providence^   J     * 

On  this  16th  day  of  January,  A.  D.  1857,  personally  came  Jere- 
miah S.  Young,  the  witness  within  named,  and  after  being  first  sworn 
to  tell  the  truthj  the  whole  truth,  and  nothing  but  the  tnith,  the 
questions  contained  in  the  within  deposition  were  written  down  bj 
the  commissioner,  and  there  proposed  by  him  to  the  witness ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  there  subscribed  the  deposition  in  the  preaenoe  of 
the  commissioner.  The  deposition  of  Jeremiah  S.  Young,  taken  at 
the  request  of  Benjamin  Cozzens,  to  be  used  in  the  investigation  of  a 
claim  against  the  United  States  now  pending  in  the  Court  of  Claims, 
in  the  name  of  Benjamin  Cozzens,  trustee.  Tke  adverse  party  waived 
notice,  and  did  not  attend,  and  did  not  object. 

L.  SALISBUBY,  CamwUasumer. 

Fees  of  witness : 

Travel  thirty  miles $1  50 

Attendance  one  day 1  50 

3  00 
Commissioner's  fee 4  00 


OOUBT  OF  CLAIMS. 

BsiirjAiiiK  Cozzens,  trustee,  va.  The  United  States. 

i,  Thomas  J.  Hill,  being  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  relative  to  the  above  entitled  oawe, 
do  testify  and  say : 

That  my  name  is  Thomas  J.  Hill ;   my  occupation  is  that  of  t 
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manufcrturer  of  cotton  macbinery ;  I  .am  fift j  one  jean  of  age ;  mj 
residenod  for  about  tbree  months  past  ban  been  ia  Warwick,  in  this 
State ;  preTiooa  to  October,  for  many  years  past,  my  residence  has 
been  in  Providence,  and  I  am  still  in  business  in  the  latter  place  ;  I 
have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject 
of  inquiry  in  the  above  named  cause,  and  am  not  related  in  any  degree 
to  the  claimant  therein. 

QueM&M  by  B,  (hnenSf  esq. 

Question  1.  Have  you  examined  the  drawing  frames,  slubbers,  fly 
iVames,  and  self-actors  imported  from  England  by  Jeremiah  S.  Youngs 
in  connexion  with  Benjamin  Cozzens,  in  1846-'46  ? 

Answer.  I  have. 

Question  2.  Were  or  were  not  those  machines  new  in  this  country 
at  the  time  of  importation,  and  have  they  proved  useful  machines  ? 

Answer.  They  were  comparatively  new ;  there  were  very  few  im- 
ported before ;  they  proved  to  be  useful  machines ;  they  have  been 
copied  from  to  some  extent,  all  of  them,  I  think. 

Question  3.  Have  you  copied  any  of  said  machines  or  similar  ones  ? 

Answer.  I  have  copied  tne  fly  frame  and  slubber,  so  called,  made 
by  William  Higgins  &  Son,  being  the  same  kind  as  those  imported 
by  Mr.  Cozzens  in  connexion  with  Mr.  Young. 

Question  4.  How  many  of  said  machines  have  you  built  since  copy- 
ing the  same,  as  you  stated  ? 

Answer.  About  eight  hundred 

Question  6.  Had  you  at  any  time  any  suggestion  from  said  Young 
as  to  copying  said  machines  ? 

Answer.  I  might  have  had ;  I  do  not  recollect  distinctlv. 

Question  6.  Would  any  patterns  or  models  of  said  machines,  short 
of  the  practical  working  machine,  have  answered  your  purpose  for 
building  said  machines  in  a  proper  manner? 

Answer.  It  is  always  preierable  to  have  a  working  machine  of  the 
full  size  as  a  model. 

I  know  of  no  other  matter  relative  to  the  claim  in  Question,  except 
that  in  copying  the  slubber  and  fly  frame  before  spoken  of  we  made 
some  improvements,  as  we  considered. 

T.  J.  HILL. 


Stati  09  Bhobb  Island, 
Comiy  </ Pravidencey    S 

Ob  this  17th  day  of  January,  A.  t).  1857,  personally  came  Thomas 
J.  Hill,  the  witness  within  named,  and  after  having  been  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions in  the  within  deposition  were  written  down  by  the  commissioner 
and  then  proposed  by  him  to  the  witness,  and  the  answers  thereto 
were  written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  tlien  subscribed  the  deposition  in  the  presence  of  the  commis- 
sioner.    The  deposition  of  Thomas  J.  Hill,  taken  at  the  request  of 
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Benjamin  Cozssens,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  States  now  pending  in  the  Coart  of  Claims,  in  the  name  of 
Benjamin  CloEzens,  trustee.  The  adverse  party  waives  notice  and  did 
not  attend,  and  did  not  object, 

L.  SALISBURY, 

Commiuio/MT. 

WUnes$'  fees. 

Travel,  two  miles |0  10 

Attendance,  one  dav 1  50 

|1  60 

Commissioner's  fee 1  20 


COUBT  OF  CLAIMS. 

Bksjamxs  Cokzbns,  trustee,  vs.  Thb  Ukubd  Staibb. 

I,  William  C.  Davol,  being  first  sworn  to  tell  the  truths  the  whole 
truth,  and  nothing  but  the  truth,  relative  to  the  above  entitled  cause,  do 
testify  and  sav:  That  may  name  is  William  C.  Davol.  Mj  occupa- 
tion is  that  of  a  machinist.  I  am  interested  with  the  firm  of  Hawes, 
Marvil  &  Davol,  machine  builders  in  Fall  Biver.  I  am  fifty-one 
years  of  age.  My  place  of  residence  for  the  year  past  has  been  in  Fall 
iKiver,  in  the  State  of  Massachusetts.  I  have  no  interest,  direct  or 
indirect,  in  the  claim  which  is  the  subject  of  inquiry  in  the  above 
named  case,  and  am  not  related  in  any  degree  to  the  claimant  theretn. 

QueMiom  by  B,  Oazzena,  Esq. 

Question  1.  Have  you  at  any  time  seen  and  examined  the  machinery 
imported  from  England  by  Jeremiah  S.  Young,  in  connexion  with  the 
petitioner,  in  1846  and  1846,  and  if  so,  when  and  where  ;  and  what 
was  your  object  in  so  doing  ? 

Answer.  In  1852  ;  1  visited  East  Greenwich  to  see  this  machinery, 
then  in  operation  in  Mr.  Cozzens'  mill  at  that  place,  to  see  the  opera- 
tion of  it.  We  had  previously  contracted  with  Mr.  Jeremiah  Young, 
agent  for  the  Pacific  Company,  Lawrence,  for  building  for  said  company 
self-acting  mules  to  contain  fifty  thousand  spindles,  of  the  kind  con- 
tained in  said  Coxzens'  mill.  We  built  said  mules,  and  have  built 
nearly,  or  quite,  one  hundred  of  them  in  all. 

Question  2.  Were  the  machines  of  the  kind  you  built  new  in  this 
country  at  the  time  Mr.  Cozzens  imported  them,  and  have  they  proved 
useful  machines  ? 

A^nswer.  They  were  new,  to  the  best  of  my  knowledge.  I  have 
never  seen  them  in  this  country  until  the  year  1850  or  1851.  They 
have  proved  the  best  machines  for  spinning  fine  yarn  of  any  that  1 
have  been  acquainted  with. 

Question  3.  Had  you  previously  seen  and  examined  similar  machines 
in  England  ? 
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Answer.  I  had  seen  similar  machines  to  that  in  England,  hut  with- 
out much  examination  of  it. 

Question  4.  How  long  ha^e  you  heen  engaged  in  huilding  cotton- 
spinning  machinery,  and  how  extensively  does  your  firm  carry  on  the 
business  ? 

Answer.  Seventeen  years.  We  do  a  business  of,  say  one  hundred, 
thousand  dollars  a  year.  We  commenced  business  in  1840,  and  it  has 
been  increasing  till  it  has  reached  what  I  have  stated.  I  know  of  no 
other  matter  relative  to  the  claim  in  question. 

WM.  C.  DAVOL. 


Statb  09  Bhodb  Island,  ) 
CauiUy  of  Fromdenoe^    y    * 

On  this  1  Tth  day  of  January,  A.  D,  1867,  personally  came  William 
C.  Davol,  the  witness  within  named,  and  after  being  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
oomniissioner,  and  then  proposed  by  him  to  the  witness  ;  and  the  an- 
swers thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner. 

The  deposition  of  William  C.  Davol,  taken  at  the  request  of  Ben- 
jamin Oozsens,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
Benjamin  Cozzens,  trustee.  The  adverse  party  waived  notice,  and  did 
not  attend,  and  did  not  object. 

LEVI  SALISBURY, 
Commiasioner, 
Witness'  fees. 

Travel,  thirty  miles $1  50 

Attendance  one  day 1  50 

$3  00 

Commissioner's  fees,  $1  20, 


IN  THE  COURT  OP  CLAIMS. 

Brnjamin  Cozzens,  Trustee,  vs.  Thb  Uiiited  States. 

I,  Sanford  Durfee,  being  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  relative  to  the  above  entitled  cause, 
do  testify  and  say :  That  my  name  is  Sanford  Darfee.  My  place  of 
residence  for  the  year  past  has  been  in  Providence,  in  the  State  of 
Rhode  Island.  My  occupation  is  that  of  a  manufacturer.  I  am  fifty-, 
six  years  of  age.  I  have  no  interest,  direct  nor  indirect,  in  the  claim 
which  is  the  subject  of  inquiry  in  the  above  named  cause.     I  married 
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Mr.  Cozzens'  sister,  and  there  is  no  other  connexion  between  me 
and  him. 

Questions  by  Mr,  B.  Cozzens : 

Qnestion  1.  What  was  your  employment  in  1845  and  1846? 

Answer.  I  was  employed  by  Mr.  Cozzens,  the  claimant,  as  general 
agent  for  his  mills  at  Warwick  and  East  Greenwich. 

Question  2  State  what,  if  any,  knowledge  you  have  of  any  exami- 
nation of  mills  and  machinery  by  the  claimant  in  1845,  and  for  what 
purpose ;  and  what,  if  any,  arrangement  was  made  by  him,  and  with 
whom? 

Answer.  In  March,  1845,  I  went  with  Mr.  Cozzens  to  Yallard  Yale, 
in  Andover,  Mass.,  to  see  some  machinery  that  had  recently  been  im- 
ported by  Mr.  Marland ;  and  from  there  we  went  to  Manchester,  New 
Hampshire,  to  view  mills  and  machinery ;  and  from  thence  to  Great 
Falls  and  Newburyport,  for  the  same  purpose.  Our  object  was  to  see 
the  newest  patterns  of  machinery,  with  the  view  of  supplying  Mr. 
Cozzens'  new  mill  at  East  Greenwich  with  ten  thousand  spindles  and 
preparations  and  two  hundred  and  fifty  looms.  The  result  was,  that 
we  concluded  it  best  to  import  the  best  English  machinery.  We  were, 
during  this  time,  introduced  to  Mr.  Jbremiah  S.  Young,  who  had  had 
experience  in  importing  machinery,  and  an  arrangement  was  after- 
wards made  with  him  to  go  to  England,  for  Mr.  Cozzens,  to  purchase 
machinery,  to  wit,  drawing  frames,  slubbers,  fly  frames,  and  self- 
acting  mules  for  the  mill  at  East  Greenwich  and  the  milla  at 
Warwick. 
-   Question.  3.  What  did  Mr.  Young  do  under  said  arrangement  ? 

Answer.  Mr.  Young  went  to  England,  and  the  machinery  came 
forward  according  to  the  above  arrangement.  Mr.  Young  returned 
with  a  portion  of  the  machinery,  and  with  him  came  out  a  number  of 
mechanics,  who  were  employed  in  putting  the  machinery  up.  There 
were  some  machinists'  tools  came  out  with  the  machinery. 

Question  4.  Was  said  machinery  new  in  this  country  at  the  time  of 
its  importation,  and  did  it  prove  useful  machinery  ? 

Answer.  To  the  best  of  my  knowledge  the  machinery  was  new  in 
this  country.     It  gradually  came  into  use  and  proved  to  be  useful. 

Question  5.  Did  said  English  mechanics  prove  skillful  and  faithful, 
and  did  they  put  said  machinery  in  operation  ? 

Answer.  I  do  not  think  they  were,  and  they  did  not  put  said 
machinery  into  operation. 

Question  6.  Did  it, or  not,  require  a  longtime  and  frequent  change 
of  hands  and  much  expense  to  put  said  machinery  into  successful 
operation  in  consequence  of  its  novelty,  and  of  the  American  mechanics 
not  being  acquainted  with  it? 

Answer.  Yes,  it  did. 

Question  7.  State  what  knowledge  or  information  you  have  as  to 
any  of  said  machines  being  copied  in  this  country,  and  to  what 
extent  ? 

Answer.  I  know  that  the  slubbers  and  fly  frames  have  been  copied 
here  by  Mr.  Hill,  and  also  the  self  actors  by  others. 

I  know  of  no  other  matter  relative  to  the  claim  in  question. 

SANFORD  DURFEE. 
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8iAn  OF  Rhodb  Island,  7 
County  of  Providence^   ]  ^' 

On  this  17th  day  of  January,  A.  D.  1857,  personally  came  Sanford 
Dnrfee,  the  witness  within  named,  and  after  oeing  sworn  to  tell  the 
truth,  the  whole  trnth,  and  nothing  but  the  truth,  the  questions  con- 
tained in  the  within  deposition  were  written  down  by  the  commissioner, 
and  then  proposed  by  him  to  the  witness ;  and  the  answers  thereto 
were  written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commit- 
sioner.  The  deposition  of  Sanford  Durfee,  taken  at  the  request  of 
Benjamin  Cozzens,  to  bj  used  in  the  investigation  of  a  claim  against 
the  United  States  now  pending  in  the  Court  of  Claims  in  the  name  of 
Benjamin  Cozzens,  trustee. 

The  adverse  party  waived  notice  and  did  not  attend,  and  did  not 
object. 

LEVI  SALISBURY, 

Commiasumer. 

Witness'  fees. 

Travel,  two  miles $0  10 

Attendance  one  day • 1  60 

%l  60 

Commissioner's  fee 1  60 


COURT  OF  CLAIMS  OF  THE  UNITED  STATES,  WINTER  TERM,  1866-67. 

Benjamin  Cozzens,  Trustee,  vs.  United  States. 
PetUionfor  return  ofduUes^  paid  under  protest^  ike. 

The  petitioner  first  refers  to  his  transfer  to  the  beneficiary  named 
in  the  petition,  in  the  case  and  the  depositions  of  Edward  P.  Paterson 
and  Russell  Vaughn,  to  prove  the  same  and  consideration. 

For  proof  of  the  importations,  entries  at  cnstom-house,  invoices, 
payment  of  the  duties,  protest,  &c.,  the  petitioner  refers  to  the  depo- 
sition of  Mr.  Leffingwell  and  exhibits  with  the  same. 

The  petitioner  claims  that  the  machinery  referred  to  in  his  petition 
shonld  nave  been  exempted  from  duty. 

First.  On  the  ground  that  the  same  were  ^'  implements  and  tools  of 
trade,  occupation  or  employment  of  persons  arriving  in  the  United 
States,*'  according  to  the  fourth  clause  of  the  ninth  section  of  the 
tanffactofl842. 

iSecond.  On  the  ground  that  the  same  were  '^  models  of  machinery, 
inventions  and  improvements  in  the  arts,"  according  to  the  fifth 
clause  of  the  same  section  of  said  act. 

And  the  petitioner  contends  that  both  of  these  grounds  are  substan- 
tiated by  a  fair  and  liberal  construction  of  the  tariff  act  and  the  testi- 
mony of  his  witnesses  in  the  case,  viz : 
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The  depofiitions  of  Jeremiah  S.  Young,  Mr.  Leffingwell,  Thomaa  J. 
Hill,  Sanford  Darfee,  William  C.  Davol,  Edward  P.  Faterson,  and 
exhibits  with  the  same,  and  the  custom-house  documents  annexed. 

Also,  by  the  construction  gi^en  to  the  act  by  the  Treasury  Depart- 
ment at  the  time,  in  the  several  instances  referred  to  in  the  petition, 
as  well  as  many  others — as  shown  by  the  depositions  before  referred 
to,  and  the  papers  annexed  to  same,  and  also  the  depositions  of  Hon. 
John  H.  Steele,  Hon.  Henry  W.  Gardner,  and  the  petitioner's  own 
case,  the  largest  portion  of  his  machinery  having  been  held  to  be 
exempt  from  duty  at  the  time. 

Also,  the  documents  in  the  several  cases  above  referred  to  invoked 
from  the  Treasury  Department. 

The  petitioner  claims  interest  on  the  sums  paid,  the  government 
having  had  the  use  of  his  money  for  so  long  time. 

BENJAMIN  COZZENS, 

Trustee^  Pro  Seipse. 


IN  THE  COURT  OF  CLAIMS. 


On  the  Petition  of  Benjamin  Oozzens  fob  Trustee  of  Mrs.  Mabt  S. 

GOZZSNS. 

Brief  of  the  United  Staies  Solicitor, 

This  is  a  claim  for  the  return  of  duties  alleged  to  have  been  paid 
under  protest  on  machinery,  imported  in  various  vessels,  for  a  cotton 
mill  at  East  Greenwich,  in  Bhode  Island.  As  to  the  payment  of  the 
duties,  and  the  protest  against  the  payment  thereof  in  the  several 
importations,  I  believe  the  evidence  sustains  the  allegations  of  the 
petitioner,  with  the  inconsiderable  variations  shown  in  the  testimony 
of  Leffingwell,  excepting  those  with  respect  to  the  importations  on 
the  ship  Empire  and  the  steamer  Arabia,  with  respect  to  which  there 
is  no  proof  of  protest ;  whilst,  with  respect  to  the  claim  on  aooount  of 
the  Indiana,  Mr.  Leffingwell  shows  that  the  duties  were  refunded  on 
an  affidavit  made  by  Mr.  James  Young. 

The  claims  to  be  considered  are,  therefore,  those  for  duties  paid  on 
the  importations  by  the  *'Ohio,"  '*  Boscius,"  **Sea,"  '*  Sheridan," 
*^Shakspeare,"  and  **  Southerner." 

The  grounds  upon  which  the  petition  puts  the  claim  is  twofold : 
Ist.  That  the  importations  were  auty  free,  boine  models  of  machinery, 
made  free  by  the  6th  subdivision  of  sec.  9  of  the  act  of  1842,  vol.  5, 
p.  661.  2d.  That  they  consisted  of  ''  implements  and  tools  of  trade, 
occupation,  or  employment  of  persons  arriving  in  the  United  States," 
free  uy  the  4th  subdivision  of  that  section,  p.  460. 

I. — 1.  If  the  articles  had  been  in  fact  models,  the  claim  to  refund 
the  duties  on  that  account  could  not  be  supported,  because  the  entries 
were  all  of  ^^  machinery y"  not  of  '*  models  of  machinery.'* — (Bond  ». 
Hoyt,  13  Peters,  263.) 
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8.  If  the  party  be  permitted,  after  such  a  lapse  of  time,  to  prove  the 
fiictthat  his  importations  were  ofmodelsy  and  so  either  to  change  or 
explain  his  entry,  he  would  not  be  entitled  to  recover ;  because  no 
objection  of  this  kind  was  then  made  to  the  payment  of  the  duty. 
His  protest  alleges  another  ground  for  exemption. 

3.  The  facts  in  proof  show  that  the  importations  were  not  models, 
and  were  not  imported  to  serve  as  models,  but  to  fit  up  certain  cotton 
mills  owned  by  claimant,  who  was  a  manufacturer  and  not  a  machinist. 
The  definition  of  a  model  in  Bouvier,  is  ^^  a  machine  made  on  a  small 
scale  to  show  the  manner  in  which  it  is  to  be  worked  or  employed  ;" 
and  this  evidently  is  what  is  contemplated  by  the  act  of  1842.  It 
may  be  true,  as  Mr.  Hill,  one  of  the  claimant's  witnesses,  says,  that 
it  is  preferable  to  have  a  working  machine  of  full  size  as  a  model. 
The  question  is  not  what  is  preferable,  but  what  the  law  admits,  and 
about  this  there  can  be  no  misapprehension  ;  for  whilst  it  is  true  that 
a  working  machine  may  serve  as  a  model,  it  is  not  what  we  under* 
stand  by  the  phrase. 

But  there  is  nothing  to  show  that  this  machinery  ever  served  the 
purpose  of  models. 

Mr.  Hill  is  asked,  question  3 :  Have  you  copied  any  of  said  machines 
dmitaranesf  He  answers,  *'I  have  copied  the  fly  frames  and  slub- 
ber, 80  called,  made  by  Higgins  &  Son,  being  the  same  kind  imported 
by  Mr.  Cozzens  in  connexion  with  Mr.  Young." 

Mr.  Duval  says,  in  answer  to  question  1,  he  went  with  Mr.  Young, 
in  1852,  to  see  Cozzens'  mill,  having  previously  contracted  with 
Tonng  to  build  some  self-acting  mules  like  those  used  by  Cozzens  ; 
and  accordingly  he  did  build  some.  In  answer  to  question  2  he  says, 
be  had  previously  seen  similar  machinery  in  this  country. 

This  is  all  the  testimony  going  to  show  that  any  part  of  the 
machinery  was  used  as  a  model.  It  does  not  prove  that  any  part  of 
it  was  so  used  ;  and  if  it  did,  what  was  the  value  of  the  part  so  used, 
as  compared  with  the  whole,  does  not  appear. 

It  would  require,  I  suppose,  but  little  of  the  machinery  with  which 
the  whole  mill  was  fitted,  to  enable  a  machinist  to  make  similar  fiy 
irames,  &c. ;  only  specimens  of  it  would  be  required  for  such  a 
purpose. 

II.  But  the  protest,  the  affidavits  of  Young  on  which  portions  of 
the  machinery  was  admitted  free  of  duty,  and  the  cases  of  Messrs. 
Allen  &  Son,  and  other  instances  relied  on  as  precedents  to  show  that 
the  machinery  in  question  ought  also  to  have  been  admitted  free,  put 
the  right  on  the  ground  that  it  consisted  of  ''  implements  and  tools  of 
trade,  occupation,  or  employment  of  persons  arriving  in  the  United 
States." 

This  language  does  not  apply  to  the  importations  in  question. 

1.  Implements  and  tools  of  trade  do  not  mean  machinery.  The 
langoage  used  in  this  clause  of  the  law  is  the  same  found  in  most  of 
the  States  statutes  designating  the  articles  which  shall  be  exempt  from 
execution  and  attachment,  which  have  been  construed  by  the  courts 
in  a  number  of  cases  to  apply  only  to  implements  of  handicraft,  and 
not  "as  designating  complicated  machinery,  which,  in  order  to  pro- 
duce any  useful  effect,  must  be  worked  by  combining  several  distinct 
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parts,  or  several  pieces,  the  aid  of  more  hands  than  one  being  neces- 
sary to  perform  the  operation." — (Danforth  w.  Woodward,  10  Pick- 
ering, 427 ;  see  also  to  same  point,  Howard  vs.  Williams,  2  ib.,  83; 
Buckingham  vs.  Billings,  13  Mass.,  84  ;  Bpooner  vs.  Fletcher,  3 
Vert.,  133  ;  Batchelder  vs.  Bhepleigh,  1  Fairfield,  135  ;  Kelburn  vs. 
Denning  ;  2  Vert.,  404  ;  Daily  vs.  May,  5  Mass.,  313.) 

The  meaning  given  in  these  decisions  to  the  words  ^^mplements," 
&c.,  occurring  in  the  attachment  laws  of  the  States,  is  evidently  the 
true  meaning  of  the  words  in  the  clause  under  consideration  ;  because 
the  policy  of  both  laws  is  evidently  the  same,  to  enable  the  poor 
handicraftsman  and  mechanic  to  earn  his  living  by  allowing  him  the 
instruments  with  which  he  labored  ;  and  it  is  obviously  an  abuse  of 
such  a  provision  to  apply  it  to  the  machinery  of  a  cotton  mill  of 
which  the  proprietors  are  capitalists  ;  and  this  construction  is  con- 
firmed by  the  context,  for  the  exemption  applies  only  to  the  wearing 
apparel,  tools  of  trade,  &c.,  of  persons  arriving  in  the  United  States. 
Now  the  law  does  not  expressly  say  that  the  persons  must  come  in  the 
vessels  with  their  wearing  apparel,  tools  of  trade,  &c.,  and  perhaps 
was  purposely  put  in  that  form  so  as  not  to  require  taxes  to  be  paid 
by  emigrants  who  should  by  accident  be  separated  from  their  baggage 
and  tools  ;  but  it  is  nevertheless  evident  that  the  clause  was  intended 
only  to  exempt  the  baggage,  tools,  &c.,  which  passengers  and  emi- 
grants generally  carry  with  them  ;  and  it  is  an  abuse  of  terms  to  apply 
the  clause  to  shipments  of  machinery  for  a  cotton  mill  to  a  resident 
in  Providence,  B.  I.,  by  an  agent  who  was  sent  to  England  for  the 
purpose  of  purchasing  them,  and  who  arrives  after  some  of  the  ship- 
ments and  before  others.  On  such  a  construction  the  law  would  seem 
to  have  been  framed  to  promote  travelling  among  our  manufacturers, 
or  their  clerks  and  agents.  If  they  should  stay  at  home  and  order 
their  machinery,  and  not  arrive  at  home  about  the  time  the  machinery 
arrived,  they  must  pay  duties  but  if  they  go  abroad  themsielves,  or 
send  an  agent  who  takes  care  to  arrive  at  the  proper  time,  and  swears 
that  the  machinery  is  his  tools,  &c.,  he  will  be  allowed  the  duties  to 
pay  the  expenses  of  his  visit,  or  perhaps  as  compensation  for  making 
such  an  oath.  That  such  a  construction  was  ever  made  in  the 
instances  adduced  by  the  claimant,  can  serve  only  to  surprise  the 
court,  and  to  explain  the  legislative  construction  given  to  this  clause 
in  the  act  of  1846,  vol.  9,  p.  49,  as  follows:  '^Provided  that  this 
.exemption  shall  not  be  construed  to  include  machinery  or  other 
articles  imported  for  use  in  any  manufacturing  establishment,  or  for 
sale."  AH  the  instances  relied  on  by  the  claimant  were  recent,  when 
the  legislature  thus  emphatically  pronounced  the  construction  on 
which  they  had  been  allowed  an  abuse,  and  put  an  end  to  it.  There 
is  therefore  no  proof  of  usage  in  such  a  construction. 

^  2.  The  exemption  extended  only  to  the  tools,  &c.,  of  persons  ar- 
riving in  the  United  States.  There  is  no  evidence  that  the  claimant 
has  ever  been  abroad,  and  he  is  the  party  for  whom  the  machinery  was 
bonght. 

Question  5  to  Mr.  Young  is,  '*  Were  you  interested  in  those  mills 
at  the  time  of  the  importation  ?"  He  answers  :  '*That  is  evinced  by 
the  papers  which  I  have  certified  and  annexed  hereto."     There  is  do 
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paper  annexed  showing  the  interest  of  Mr.  Yonng  in  the  articles. 
In  B,  a  letter  addressed  oy  claimant  to  the  Comptroller,  he  says  Young 
had  had  an  interest  in  said  mills,  for  which  conveyances  had  heen 
executed,  but  the  conveyances  are  not  produced.  Against  any  in- 
ference from  this  assertion,  as  to  the  property  being  in  Young,  we 
have  all  the  invoices  in  Gozzens'  name  only,  and  the  protests  by 
Randell  H.  Green  describes  himself  as  the  agent  of  Gozzens,  by 
whom,  he  says,  the  machinery  was  imported,  it  having  been  ' 'selected 
for  him  by  his  agents  in  England." 

And  the  money  claimed  belonged  to  and  was  paid  by  Cozzens,  not  by 
Young.  This  is  stated  in  the  petition :  '^I  paid  from  my  own  funds, 
aooording  to  my  understanding  with  Mr.  Young,"  says  Mr.  Cozzens; 
nor  did  any  of  the  protests  assert  that  the  property  taxed,  or  the 
money  paid  for  duties,  belonged  to  Young;  and  yet  it  is  only  by  con- 
sidering it  as  the  property  of  Yonng  that  there  is  any  pretence  of 
daim.  He  was  the  only  person  arriving  in  the  United  States  who 
had  any  connexion  with  tne  property,  and  it  is  only  to  property  of 

Eersons  arriving  in  the  United  States  the  exemption  extends.     But 
e  never  pretended  to  have  a  claim. 

Some  stress  is  laid  on  the  allegation  that  the  machinery  was  of  a 
new  and  nseful  kind,  and  therefore  calculated  to  promote  successful 
manufacturing  in  the  United  States  ;  but  this  is  a  merit  not  con- 
sidered in  the  law  ;  indeed,  the  law  contemplates  the  exemption  of  old 
things  rather  than  new. 

In  conclusion,  it  may  be  observed  that  if  the  claimant  had  been 
advised  by  counsel  that  the  duties  were  wrongfully  exacted  he  would 
probaby  have  sued  the  collector  to  recover  the  money  long  since. 

M.  BLAIR. 


APPENDIX. 

I  have  received  the  following  papers  (numbered  1,  2,  3,  4,  and  6) 
{rom  the  treasury  since  the  foregoing  brief  was  written,  which,  as 
showing  the  views  of  Secretaries  Walker  and  Guthrie  on  the  questions 
presented  here,  I  think  it  proper  to  append.  They  show,  conclusively,' 
that  the  construction  of  the  act  of  1842  contended  for  by  the  claim- 
ant never  had  the  sanction  of  the  department. 

M.  B. 

Vo.   1.]  TKBASUBT  DEPARTHfiKT, 

December  12,  1853. 

Sib:  My  attention  having  been  called  by  the  letter  of  John  H, 
Steele  to  the  claim  of  Benjamin  F.  Cozzens^  of  Providence,  in  Rhode 
Island,  for  return  of  duty  on  tools  and  machinery  imported  by  him| 
and  reference  made  to  J.  N.  Barker,  whose  report  exhibits  the  facts^ 
I  am  of  the  opinion  that,  under  the  tariff,  the  tools  and  machinery 
were  liable  to  duty,  and  that  the  precedent  cited  of  importation  free 
of  duty  was  against  law  and  not  binding,  and  that  the  subsequent 
practice  has  Men  in  accordance  with  that  I  consider  the  correct  con- 
struction of  the  law  ;  besides  which,  the  question  was  made  in  1846 
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and  decided  against  Mr.  Cozzens,  and  it  is  not  my  practice  to  revife 
such  proceedings  of  my  predecessors. 
I  am,  very  respectfully, 

JAMES  GUTHRIE, 

Secretary  of  the  Treasury. 
H.  J.  Bedfield,  Esq., 

CoUedarof  the  Cua'omSi  New  Tork. 


No.  2l]— REPORT  SUBMITTED  TO  THE   ^ECRETARY  OF  THE  TREASURY. 

DECEMBER  10,  1853. 

Claim  of  Benjamin  OozzenSy  of  Providence^  B.  7.,  presented  hy  John 
H.  Steele  Esq. ,  for  the  return  of  duties  paid  on  machines. 

This  claim  is  for  return  of  duties  exacted  on  machines  or  machinery 
imported  in  1845,  on  the  ground  that  they  were  ^^  models  of  machinery," 
and  other  inventions  and  improvements  in  the  ^^arts"  exempted  firom 
duty  by  article  6,  section  9,  of  the  tariff  act  of  1842. 

This  case  appears  to  have  been  first  presented  on  the  20th  of  July, 
1846^  by  letter  from  the  collector  at  New  York,  and  an  adverse  decision 
was  given  on  the  8th  of  October,  1846,  in  conformity  with  circular 
instructions  of  the  department  of  19th  June,  1846,  in  which  it  is 
declared  that  ''  practical  or  working  machines,  whether  imported 
whole  or  in  separate  parts,  if  fit  for  and  intended  to  be  used  in 
factories,  workshops,  laboratories,  or  elsewhere,  cannot  be  admitted 
to  free  entry  under  the  provisions  of  the  tariff  act  of  1842,  as  ^  models 
of  machinery,' "  and  that  the  terms  instrumental  implements j  and  ioclU 
of  trade,  as  employed  in  the  said  act,  do  not  include  machines  or 
machinery  of  any  kind  not  used  exclusively  by  hand  by  the  imigrating 
artisan,  &c.  A  provision  to  the  same  effect  was  inserted  in  the  tariff 
act  of  July  30,  1846. 

A  case  is  referred  to  by  Mr.  Steele,  on  behalf  of  Mr.  Gozzens,  decided 
in  1836,  in  which  machinery  fit  for  use  was  admitted  to  free  entry 
under  the  sanction  of  the  department.  Such  a  case  is  found,  but  it 
appears  it  was  attended  by  peculiar  circumstances — that  is,  where  the 
machines  or  tools  of  trade  were  procured  abroad  in  person  by  the 
applicant.  Beyond  this  it  is  believed  the  department  has  not  gone  in 
any  instance,  and  as  early  as  June  6,  1846,  the  ground  was  taken, 
since  uniformly  maintained,  that  no  working  machine,  except  when 
worked  by  manual  power  exclusively,  is  entitled  to  free  entry  as  ''a 
model  of  machinery,  or  implement,  instrument,  or  tool  of  trade/' 
.  In  the  present  case  the  machinery  was  not,  as  is  understood,  procured 
abroad  by  the  person  claiming,  as  owners,  return  of  the  duties  paid,  bat 
by  an  agent.  Such  cases  occurring  under  the  acts  of  1842  and  1846 
have  always  been  considered  by  the  Secretary ^  so  far  as  they  are  known 
to  me,  as  importations  liable  to  the  charge  of  duty. 
Respectfully  submitted, 

J,  N.  BARKER. 

Trbasurt  Dbpartmrnt, 

December  10, 1853. 
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No.  3.]  Treasury  Department, 

June  6,  1846. 

Sir:  The  following  applications  have  been  made  to  this  depart- 
ment for  the  return  of  duties  illegally  exacted : 

By  John  D.  Ward,  ot  Jersey  City,  for  the  return  of  duties  paid  on 
the  importation  into  the  port  of  New  York,  in  October,  1845,  of  a 
''  Wood  worth's  patent  planing  machine." 

By  Thomas  B.  Shepard^  of  Providence,  Rhode  Island,  for  the  re- 
tarn  of  duties  paid  on  the  importation  into  the  port  of  New  York,  in 
Hay  lust,  of  a  ^'  platina  retort." 

The  ground  of  claim  in  both  cases  is,  that  the  articles  are  exempt 
from  duty  under  the  9th  section  of  the  tariff  act  of  1842,  either  as 
'^ models  of  machinery,"  or  ''tools  of  trade." 

Id  reference  to  the  provisions  of  law  above  mentioned,  it  has  been 
decided  by  this  department : 

1.  That  the  term  ''models  of  machinery"  does  not,  within  the 
meaning  and  intent  of  the  act,  comprehend  working  machines  fully 
prepared  and  ready  for  use. 

2.  That  the  term  "tools  of  trade"  cannot  embrace  machines  or 
apparatus  belonging  to,  and  imported  by  or  for,  persons  already  es- 
tablished residents  of  the  United  States.  Although  by  a  liberal  con- 
struction of^law  in  respect  to  the  effects  of  emigrants  coming  into  the 
United  States,  the  exemption  from  duty  may,  in  particular  cases,  be 
extended  where  the  special  circumstances  warrant  it,  to  articles  in- 
tended in  good  faith  to  be  brought  with  the  person  to  whom  they 
belonf(  as  tools  of  trade,  but  prevented  from  being  so  brought  by  acci- 
dent, or  other  cause  deemed  sufficient  by  the  department  to  bring  the 
case  within  the  rule  allowing  exemption. 

In  the  case  now  presented,  it  appears,  from  the  statements  submit- 
ted, that  the  several  articles  in  question  were  manufactured  in  Europe, 
having  been  shipped  to  this  country  on  the  orders  of  the  respective 
importers  while  they  were  established  residents  of  the  United  States, 
the  aaid  machines  or  apparatus  being  in  condition  for  efficient  use  in 
the  manufactory  or  establishment  for  which  they  were  severally  im- 
ported. 

Under  these  circumstances  the  department  cannot  perceive  any 
ground  on  which  either  case  can  be  taken  out  of  the  class  of  importa- 
tions of  foreign  manufactures  liable  by  law  to  the  payment  of  duty, 
and  therefore  approves  of  the  course  pursued  at  your  office  in  declin- 
ing to  admit  the  articles  in  question  to  free  entry. 

The  entry  in  the  case  of  the  platina  retort  is  herewith  returned  to  the 
files  of  your  office. 

Very  respectfully,  your  obedient  servant, 

R.  J.  WALKER, 
Secretary  of  the  Treasury, 
C.  W.  Lawbbncb,  Esq. , 

CoUectar  of  the  C^toma^  New  York, 
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No.  4.]  Tbbasury  Dbpabtmknt, 

October  8,  1846. 

Sir:  In  reference  to  the  case  presented  by  L.  Pearson,  attorney  for 
Benjamin  Cozzens,  the  subject  of  your  letter  of  the  30th  July  last,  I 
have  to  remark  that  the  instructions  to  you  dated  the  Bth  June,  fol- 
lowed by  the  circular  instructions  of  the  19th  June,  1846,  were  in- 
tended to  correct  the  erroneous  practice  under  which  "  machinery" 
had  been,  in  some  instances,  admitted  to  free  entry.  The  true  con- 
struction of  the  law  being,  in  the  opinion  of  the  department,  as  given 
in  those  instructions,  there  is  no  legal  authority  in  the  department  to 
direct  the  admission  to  entry  of  the  articles  in  question  without  the 
payment  of  duty,  or  the  refunding  of  duties  already  paid  on  the  same. 
Very  respectfully,  &c., 

McO.  TOUNa, 
Acting  Secretary  of  the  Treasury, 
C.  W.  Lawrence,  Esq., 

Collector  of  the  Gustoma^  New  York. 


No.  6.]  CIRCULAR  TO  OFBIOEBB  OF  THE  CUSTOBlIS. 

Treasury  Department,  <7ttne.l9,  1846. 

Sir:  It  being  found  that  frequent  attempts  at  evasion  of  the  pay- 
ment of  the  lesal  duties  chargeable  on  certain  descriptions  of  foreign 
manufactures  have  taken  place,  consequent  on  a  practice  heretofore 
prevailing  of  admitting  such  articles,  under  peculiar  circumstances, 
as  models  of  machinery  or  tools  of  trade^  it  is  deemed  expedient  to 
state  for  your  government  that  it  has  been  decided  by  this  department, 
after  mature  deliberation,  ihsit  pra^sticai  or  toorhing  machines^  whether 
imported  whole  or  in  separate  parts,  if  fit  for,  and  intended  to  be 
used  in  factories,  workshops,  laboratories,  or  elsewhere,  cannot  be 
admitted  to  free  entry  under  the  provisions  of  the  tariff  act  of  1842^ 
as  ^'models  of  machinery,"  and  that  the  terms  instruments,  imple- 
ments, and  tools  of  trade,  not  used  exclusively  by  hand  by  the  emi- 
grating artisan,  handicraftsman,  or  other  person,  to  whom  they 
belong,  and  by  whom  they  have  been  actually  used  as  his  proper  in- 
struments, implements,  or  tools  of  trade,  occupation,  or  employment. 

B.  J.  WALKER, 
feretory  of  the  Treasury. 


IN  the  court  of  claims. 


On  the  PfiTniON  op  [Benjamin  Cozzbns  for  trustee  op  Mrs.  Mart  S. 

Cozzens. 

Petitioner's  dosing  argument. 

It  now  appears  that  the  duties  on  the  importation  by  the  Indiana 
were  refunded  to  Mr.  Young,  on  his  affidavit  stating  the  same  facts 
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upon  whicli  the  duties  were  also  refunded  in  three  other  cases,  and 
upon  which  the  present  claim  is  founded,  the  several  shipments  being 
one  entire  lot  of  machinery,  all  imported  under  the  same  circumstan- 
ces. These  repayments  were  made  under  the  direction  of  the  Treasury 
Department. 

There  is  no  other  question  between  the  claimant  and  the  Solicitor, 
as  to  the  amount,  if  any,  to  be  recovered,  except  that  the  custom-house 
officers  did  not  find  the  protests  upon  payment  of  the  duties  upon  the 
importations  per  Empire  and  Arabia.  Doubtless  those  documents  are 
there,  and  it  has  been  decided  by  the  United  States  circuit  court,  in 
New  York,  very  recently,  in  the  case,  Drake  vs,  Bedfield,  November 
17,  1857,  that  where  it  appears  that  the  duties  were  paid  in  order  to 
obtain  possession  of  the  goods,  it  is  substantially  sufficient.  That  the 
duties  in  the  present  case  were  thus  paid  is  shown  by  all  the  circum- 
stances, such  as  the  contract  by  which  Mr.  Young  was  to  put  up  the 
machinery  and  start  the  mill  as  soon  as  possible ;  that  there  are  regular 
protests  found  in  reference  to  all  the  other  shipments  of  machinery  for 
the  same  mill ;  that  three  or  four  of  the  largest  shipments  were  admitted 
free  ;  and  the  whole  was  followed  up  by  an  early  demand  upon  the 
treasury  to  refund  the  duties  exacted  in  the  case  of  the  Empire,  as 
well  as  of  the  other  vessels  now  in  question,  as  having  been  paid  under 
proteH.  And  in  the  case  cited  by  the  Solicitor  fromlS  Peters,  it  was 
held,  that  '*  notice  that  the  party  intends  to  contest  the  claim  for 
duties  is  equivalent  to  a  protest/'  Surely,  the  above  circumstances 
were  sufficient  for  such  notice.  The  case  taken  in  connexion  with  the 
several  protests,  which  immediately  followed,  seems  also  within  the 
ipirii  of  Marriott  vs.  Blune,  (9  How.  636,)  though  the  same  reason  for 
a  protest  does  not  apply  to  this  case  in  this  Court  as  to  actions  against 
collectors 

1.  The  first  ground  of  the  present  claim  is,  that  the  different  ^'  mar 
chines,  engines,  lathes,  and  mechanics' tools,"  were  ^^  instruments y 
implements^  and  tools  of  tradcy  occupaiion,  or  employment  of  persons 
arriving  in  the  United  States," 

2.  To  show  that  the  above  language  does  not  embrace  the  different 
machines  used  by  a  man,  in  his  trade,  or  occupation,  or  employment 
of  a  manufactarer,  several  cases  are  cited  by  the  Solicitor,  in  his  brief, 
showing  what  construction  has  been  given  to  the  very  different  and 
more  limited  language  designed  to  protect  from  attachment  the  ''  tools 
of  a  debtor,  necessary  to  his  trade  or  occupation . ' '  The  cases  and  objects 
of  the  two  laws  are  wholly  dissimilar.  ^'  The  object  and  intention  of 
these  State  enactments  were  to  make  a  humane  provision  for  the 
poor" — (10  Pickerv  g,  428,  in  the  case  cited.)  The  object  and  inten- 
tion of  the  act  of  Congress  were  to  encourage,  on  a  broad  and  liberal 
scale,  the  importation  of  the  articles  in  question.  To  infer  this  object 
and  intention  in  the  latter  case  from  those  of  the  former,  would  be  to 
take  an  extremely  narrow  view  of  the  subject — a  view  wholly  unworthy 
of  a  great  and  liberal  government.  Had  the  machinery  in  question 
been  attached  in  a  suit  against  the  claimant,  and  had  it  been  decided 
by  a  Rhode  Island  court,  that  it  was  not  exempt  from  attachment,  as 
*'  the  tools  necessary  for  his  trade  or  occupation,"  this  Court  would 
hardly  have  felt  bound  by  the  decision  as  applicable  to  this  case.    Yet, 
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in  one  of  the  cases  cited  by  the  Solicitor,  (Howard  vs.  Williams,  2 
Pickering,  89,)  it  was  held,  that  '<  the  exemption  is  not  limited  to  tb 
tools  used  by  the  tradesman,  tvith  his  otan  handsj  but  composes  sadi, 
in  character  and  amourd^  as  are  necessary  to  enable  him  to  prosea^ 
his  appropriate  business  in  a  convenient  and  usual  manner,  &c.,  &c. 

As  to  the  criticism  of  the  Solicitor  upon  the  more  particular  inten- 
tions of  Congress,  in  this  enactment,  the  Court  will  probably  deem  it 
more  safe  to  give  a  fair  and  liberal  construction  to  the  statute,  as  it  is, 
but  can  hardly  fail  to  consider  that  the  great  object  was  to  encourage 
both  the  immigration  of  persons^  of  all  professions  from  abroadj  with 
the  mechanical  appliances,  by  which  their  business  is  conducted,  and 
the  importation  of  all  such  mechanical  appliances  by  American  citizeos 
of  all  professions,  who  may  choose  to  bring  them  from  abroad  ;  and  it 
seems  plain,  at  least,  that  in  regard  to  the  latter  class,  Congress coold 
not  mean  to  encourage  the  importation  of  only  such  implements  as 
they  use  with  their  own  hands.     Few  men  would  go  to  Europe  for 
such  an  object. 

The  term  intended  to  designate  the  obje^'ts  of  the  legislative  bounty 
is  the  mmt  general  that  could  be  used — not  foreigners,  nor  citizens ; 
not  artisans,  nor  mechanics ;  or  members  of  any  other  trade  or  pro- 
fessions— but  '*  persons  arriving  in  the  United  States,''  everybody  who 
should  come  herCj  no  matter  where  he  comes /rom,  or  went  from. 

Again :  The  ^'  instruments,  implements,  and  tools  oi  trade,  tfcatpc^ 
iion^  or  employment  of  all  such  persons,  seems  as  general  as  can  be.  If  a 
single  artisan,  mechanic,  or  manufacturer  of  any  kind,  can  come  with 
his  mechanical  appliances,  to  use  with  his  own  hands,  why  should  not 
the  artisan,  mechanic  or  manufacturer,  wh6,  in  his  trade,  occupation, 
or  employment,  employs  other  men,  also,  come  with  his  mechanical 
appliances — '^  instruments,  tools,  and  implements;"  suchas  thespinner, 
the  weaver^  the  calico  printer,  the  steam  engine  or  locomotive  builder, 
the  cotton,  woolen,  worsted,  hemp  or  flax  manufacturer,  &c  ,  the  em* 
ployer  as  well  as  the  employed  ?  What  better  right  had  a  foreign 
artisan,  or  a  domestic  one  returning  home  from  abroad,  to  bring 
his  tools,  implements,  &c.,  than  Q-overnors  Allen  or  Steele,  or  Mr. 
Green,  or  Mr.  Maeldrum,  or  Ibbottson,  or  Mr.  Young,  to  bring  theirtt^ 
At  any  rate  there  is  no  language  in  the  act  to  atUhorize  the  distinction. 

From  the  declaratory  act  of  1846, 1  draw  the  opposite  inferenoe  from 
that  drawn  by  the  Solicitor.  If  Congress  had  deemed  the  construc- 
tion given  by  the  different  officers  of  the  government,  in  the  very 
numerous  instances  referred  to,  only  a  portion  of  which  appear  in  this 
case,  so  clearly  wrong,  as  the  Solicitor  does,  they  u?ould  have  left  ii  to 
the  courts  to  opply  the  proper  construction.  Instead  of  '^  pronouDcine  ' 
the  construction  which  had  prevailed  '^an  abuse,"  or  **  evasion,"  by 
the  proviso  now  annexed,  they  show  they  deemed  there  had  been  war- 
rant for  the  construction  of  the  former  act. 

Accordingly^  we  find  the  United  States  circuit  court  in  New  York,  did 
give  the  construction  now  claimed  to  this  ad,  in  the  case  of  Thomas 
Rogers*  fly  frame^  (the  same  kind  of  machine  as  a  large  portion  of 
the  claimant's.)  See  letter  of  the  Comptroller  of  September  5,  1846, 
in  the  case.* 

^The  claimant's  call  on  the  department  embraced  this  decbion,  but  it  is  not  faminfaad, 
and  probably,  could  not  be  fDund. 
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2.  It  is  next  objected,  that  it  does  not  appear  that  Mr,  Young,  who 
was  "  the  person  arriving  in  the  United  States,"  was  interested  in  the 
articles,  and  no  conveyances  are  annexed.     Yet  the  sworn  petition 
states,  that  such  *' conveyances  to  Mr.  Young  were  executed,"  and 
Mr.  Young,  in  eight  or  ten  affidavits  made  at  the  time  and  in  the  cases 
as  well  as  his  deposition  now,  swears  to  this  interest.     This  was  the 
only  ef  idence  that  was  required  by  the  department,  in  the  four  cases 
where  the  duties  were  refunded  to  Mr.  Young  and  the  claimant,  and 
similar  to  that  in  all  the  cases  mentioned  in  the  documents  invoked 
from  thence,  and  was  all  that  the  claimant  deemed  needful,  though 
farther  evidence  might  have  been  adduced,  and  still  may  be,  if  re- 
quired.    As  to  the  entries  being  in  the  claimant's  name,  the  agents 
who  made  them  used  such  names  as  they  chose.     Mr.  Pearson,  an 
ageat  of  the  parties,  entered  some  in  his  own  name,  or  at  least  claimed 
the  admission  fee,  and  it  was  granted.     Mr.  Young,  in  his  affidavit  of 
13th  April,  1846,  swears,  ''Mr.  Cozzens'  agent  paid  the  duties^  in 
consequence  of  my  absence,"  and  he  practically  showed  his  interest 
by  receiving  back  himself,  the  duties  exacted  from  and  paid  by  Mr. 
Cozzens,  on  the  importation  per  Indiana^  as  appears  from  Leffing- 
well's  deposition. 

XL  The  claim  is  next  rested  on  the  ground,  that ''  the  machinery, 
tools,  and  implements"  in  question,  were  ''  models  of  machinery,  in- 
ventions, and  improvements  in  the  arts,"  &c.  And  the  first  objection 
made  by  the  Solicitor  is,  that  ''  the  right  was  put  on  the  first  ground 
above,"  already  considered  ''in  the  affidavits  and  protests,  as  well  as 
in  the  cases  of  Allen  &  Son  and  others."  These  protests  and  affida- 
vits are  informal  papers,  prepared  not  by  lawyers,  but  by  persons  un- 
skilled in  technicalities ;  but  they  plainly  refer  to  the  claim  that  the 
articles  be  admitted  free,  "  sometimes  under  the  tariff  act  of  1842  ;" 
*' sometimes  under  existing  laws,"  and  "sometimes  referring  to  the 
sections,"  and  no  exception  has  been  taken  in  any  of  the  cases  before 
the  department  to  those  forms. 

The  next  objection  is,  that  "  the  entries  were  oi  machinery ^  and  not 
models  of  machinery,"  and  Bend  vs.  Hoyt,  (13  Peters,  263,)  is  cited 
for  this,  but  the  cases  are  wholly  unlike.  Id  that  case,  there  was  a 
mistake  in  fact  as  to  what  the  unopened  box  contained.  It  was  sup- 
posed to  be  "cotton  gloves,"  a  dutiable  article.  Ten  months  after- 
wards the  collector  was  informed  the  box  contained  "  silk  hose,  a  free 
article,  and  he  was  sued  for  a  return  of  the  duties  paid,  and  he  pre- 
vailed, because  the  importer  was  guilty  of  "  culpable  negligence,"  in 
withholding  the  correction  so  long,  and  because,  to  allow  such  an  ac- 
tion to  be  sustained,  would  cause  much  inconvenience  in  the  custom- 
house, but  Mr.  Justice  Thompson  dissented.  In  the  present  case, 
there  was  no  mistake  as  to  what  the  articles  were,  they  being  de- 
scribed in  the  invoices  to  the  custom-house  as  "  machinery,  tools,  and 
implements,"  and  the  particular  machines  were  also  mentioned  in 
some  or  all,  and  some  of  them  were  described  as  engines,  lathes,  &c. 
The  only  question  was  upon  the  definition  not  the  face  of  these  articles, 
and  under  what  description  they  were  in  the  law.  All  the  facts  were 
before  the  collector  and  department.  Now,  we  say,  these  machines 
were  in  fact  modbls. 
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We  do  not  seek  "  after  such  a  laps  of  time,"  to  change  or  prove  anj 
fact  except  that,  heing  models^  the  machines  were  nsed  and  served  a« 
such.  And  reference  is  here  made  to  the  memorial  referred  to  in  the 
claimant's  petition  as  having  been  very  early  presented  to  the  Trea- 
sury Department,  in  which  these  machines  were  claimed  to  be  admitted 
free  as  models^  dtc, 

Bouvier's  definition  of  a  modd  may  be  correct,  as  to  one  kind  of 
model,  but  a  model  is  not  necessarily  ^^  on  a  small  scale/'     We  speak 
of  a  model  machine,  or  mill,  or  house,  or  ship.     A  large  and  full 
size  scale  is  often  much  better,  a  model  to  construct  by,  as  proved  by 
Mr.  Hill,  and  in  many  cases  is  indispensable.     The  patent  laws  pro- 
tect ''  improvement  on  any  art,  machine,  manufacture,  or  composition 
of  matter."     The  act  in  question  was  probably  designed  to  facilitate 
the  importation  of  such  improvements^   whether  patented  or   not. 
Did   Congress  expect  these   would  come  in  the  form  of  minuxittre 
models,  such  as  are  filed  in  the  Patent  Office  for'  the  purpose  of  ex- 
plaining the  inventor's  full  and  exact  description,  so  that,  by  the  aid 
of  both,  the  machine  may  be  constructed  ?  Such  models  are  no  articles 
of  trade  or  importation  ;  are  not  constructed  abroad  for  importation, 
and  in  cases  of  cotton  or  woolen  machinery^  could  not  be  procured  in 
Europe  where  they  are  willing  to  sell  us  their  suits  of  machinery,  if 
we  will  pay  for  the  patent  rights  as  this  claimant  did,  and  upon  which 
they  can  make  their  profit,  but  never  could  consent  to  send  us  mifdor 
ture  models  to  show  us  how  to  build  the  machines.      All  this  was 
known  to  the  Congress  which  enacted  this  law,  and  of  course,  they 
could  not  have  rercrred  to  such  models,  but  to  full  size  machines, 
which  were  useful  and  the  most  improved,  and  to  suits  of  them,  be- 
cause, by  thus  uniting  and  working  them  together  is  the  only  way 
in  which  their  merits  can  be  tested,  and  they  be  generally  introduced. 
If  a  manufacturer  should  import  one  of  such  machines  it  woiild  be  of  no 
use  to  him,  as  he  could  not  try  it  alone,  nor  could  he  build  more  with- 
out great  expense  of  patterns  and  long  delay,  and  this  is  the  ma- 
chinist's vocation,  but  this  privilege  was  intended  for  the  manufac- 
turer as  well  as  the  machinist.   The  construction  contended  for  would 
deny  it  to  the  former,  and  the  machinery  in  question  could  not  have 
been  built  in  this  country,  in  1845,  from  any  models,  such  was  th^i 
the  press  of  work  in  the  machine  shops. 

On  these  grounds,  undoubtedly,  the  different  suits  of  new  and  im- 

? roved  machinery  were  admitted  free,  under  the  directions  of  the 
'reasury  Department,  in  the  many  cases  referred  to  in  the  documents 
emanating  thence. 

It  is  next  denied  that  these  machines  have  served  as  models,  and  an 
equivocal  expression  of  Mr.  Hill  is  quoted  for  this.  In  his  answer  to 
the  16th  interogatory,  Mr.  Young  states  the  fact  of  what  Mr.  Hill  did, 
POsmvELT.  He  says,  ^'  Immediately  after  the  importation  of  the  ma- 
chinery, I  called  Mr.  Hill's  attention  to  the  slubbers  and  fly  frames, 
and  he  immediately  produced  a  set  of  patterns  and  offered  the  machines 
for  sale,  and  has  since  made  that  a  permanent  department  of  his  ex- 
tensive business,"  having,  as  he  says  himself,  ouilt  800  of  the  ma- 
chines. Mr.  Young  says,  the  Potter  &  Smith  self-actors  were  also 
copied,  and  Mr.  Davol  says  he  built  50,000  spindles  of  similar  ones 
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for  Mr.  Toung,  vifiiting  the  claimant's  mill  to  examine  these  machines 
for  the  parpose.  These  drawing  frames  were  also  the  first  in  the 
conntry  which  contained  the  coiler,  as  Mr.  Young  says,  since  ex- 
tensively used.  A  part  of  the  machines  on  which  duties  were  exacted, 
were  tools  to  be  used  by  the  ten  mechanics  who  arrived  with  them. 
(See  Mr.  Young's  deposition.) 

That  the  construction  of  the  act  now  contended  for  was  given  to  it 
deliberately,  and  after  the  full  consideration  of  the  Comptroller  and 
Secretary  of  the  Treasury,  is  proved  by  the  depositions  and  documents 
in  this  case,  viz  :  in  the  claimant's  own  case,  of  parts  of  this  same 
machinery  imported  in  the  ships  Indiana,  Sheridan,  Samuel  Hicks  and 
Shenunga.  Also,  in  the  case  of  Philip  Allen  &  Son,  similar  machinery ; 
of  Gov.  Steele,  and  of  manufacturers  at  Lowell,  per  his  deposition  ; 
and  of  John  Marland,  as  stated  by  Mr.  Young.  Also,  of  many  others, 
some  of  which  appear  by  the  following  letters  from  the  Treasury  De- 
partment, viz : 

Comptroller  M'CuUoch  to  Edward  Curtis,  collector  of  September 
18, 1843. 

Same  to  same,  of  September  22,  1843,  directing  tools,  &c.  imported 
bj  one  man,  to  be  used  by  another,  a  manufacturer,  and  he  says  '^  the 
object  of  the  enactment,  being  in  our  opinion,  (his  and  the  Secretary's,) 
M  well,  to  encourage  the  employment  of  artificers  in  the  United  States, 
ifl  the  mode  pursued  by  them,  as  by  admitting  free  from  duty  tools, 
<tc ,  the  property  of  persons  arriving  in  the  TJnited  States."  It  will 
be  seen  he  makes  no  difference  between  what  are  called  tools  and 
machinery. 

Same  to  Lemuel  Williams,  collector,  of  February  28,  1845,  ad- 
mitting machinery  of  a  manufacturer,  on  his  return  from  England. 
Same  to  same,  of  March  24,  1845,  ordering  duties  exacted  on  nine 
machines,  of  a  person  arriving  in  the  United  States,  to  be  refunded. 

Same  to  C.  W.  Lawrence,  collector,  of  September  5, 1845,  in  which 
cotton  machinery  is  directed  to  be  admitted  free  and  the  subject  is  de- 
liberately considered  and  the  decision  of  Secretary  Walker,  himself, 
in  the  previous  case,  and  that  of  the  United  States  circuit  court,  in 
J^ew  York,  are  given  as  the  grounds  of  the  present  decision. 

Same  to  same,  of  October  5,  1845,  directing  Mr.  Butterfield's  ma- 
chinery for  making  worsted  and  cotton  goods,  as  well  as  that  of  Wil- 
liam Perry  and  others,  to  be  admitted  free. 

Same  to  same,  of  October  8, 1845,  directing  Noble  T.  Green's  tools, 
&c.,  tobe  admitted  free;  same  to  same  of  December  19,  1845,  di- 
recting the  free  admission  of  Mr.  Maeldrum's  machinery,  to  be  used  by 
Ums^  and  Mr.  Burritt,  who  never  went  abroad,  for  making  cotton 
^SgiDg  and  sail  duck.  The  memorial  is  addressed  to  Mr.  Walker. 
And.  lastly,  the  suit  of  machinery  of  the  Portsmouth  mill,  in  which 
Mr.  Toung,  the  person  who  went  after  it,  had  a  small  interest,  and 
the  duties  on  which  were  remitted  by  Mr.  Walker,  himself.  This  case 
▼as  after  that  of  the  claimant's,  and  must  have  occurred  but  a  very 
short  time  before  Mr.  Walker's  circular,  of  June,  1846.  Such  a  series 
of  decisions  by  the  Comptroller  and  Secretary  of  the  Treasury,  seems 
▼ery  important,  in  the  present  case,  in  two  aspects.     1.  It  shows  usage 
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and  custom  under  the  law,  being  cotemporary  construction,  and  hence 
binding. 

2.  An  admission  of  the  party,  the  government,  that  such  is  the  true 
construction  of  the  law,  and  hence  should  be  binding. 

3.  These  decisions  commend  themselves  as  fair,  liberal,  and  the  tm 
construction  of  the  law.  And  tbey  were  based  upon,  and  expresdj 
declared  to  be  cx)nformable  to,  and  sustained  by  the  decision  of  the 
court  of  law,  having  full  and  final  jurisdiction  in  the  case,  a  deciflion 
which  I  presume  this  Court  will  not  think  proper  to  overrule. 

The  Solicitor's  printed  argument  contains  what  purport  to  be  sundry 
copies  of  letters  from  the  Treasury  Department,  which,  it  seems,  were 
handed  to  him  long  after  the  proofs  in  the  case  were  closed,  and  the 
argument  commenced,  and  there  are  no  copies  of  tueminthb  case,  and 
for  these  reasons  the  claimant  objects  to  their  being  considered  as  t& 
TiMONT.  He  has  had  no  notice  of  such  papers  and  no  opportunity  to 
inquire  fur  the  others  which  evidently  must  be  connected  with  theniY 
if  there  are  such  documents  in  the  department.  A  copy  of  the  letter 
from  Secretary  Guthrie,  however,  is  annexed  to  Governor  Steele's  de- 
position, but  it  is  nothing  but  an  ex  post  facto  construction  of  the  act 
which  had  been  fully  administered  differently  by  his  predecessors, 
under  a  contemporaneous  construction.  As  such,  whatever  respect  it 
may  be  entitled  to,  as  the  opinion  of  an  able  lawyer,  it  can  have  no  au- 
thority with  the  Ccourt. 

If  my  objection  to  the  other  documents  should  be  overruled,  as  I 
think  it  cannot  be,  I  beg  to  correct  some  important  errors  of  fact  in 
them.  Mr.  Barker  states  that  '^Governor  Steele's  case  was  attended 
by  PECULIAR  ciRCUMSTANCBS,  the  machines  or  tools  of  trade  were  procured 
abroad  in  person  by  the  applicant."  I  think  Governor  Steele's  de- 
position shows  that  he  was  only  one  oi  the  parties  interested ;  also, 
that  he  ordered  a  part  of  the  machinery  sent  out  at  subsequent  periods. 
Mr.  Barker,  seems  entirely  ignorant  of  the  many  cases  above  referred 
to,  where  one  party  brought  out  the  machinery  himself  and  others,  or 
for  others  alone  ;  also,  that  Mr.  Young  was,  and  claimed  to  be,  in- 
terested with  Mr.  Cozzens  in  the  machinery,  as  much  as  Mr.  Young 
was  in  the  Portsmouth  machinery,  admitted  free  by  Mr.  Walker, 
himself,  and  Mr.  Allen,  Mr.  Msdldrum,  Mr.  Butterfield,  Mr.  Ibbottson 
and  the  others,  to  none  of  which  Mr.  Barker  refers^  and  he  seems  to 
be  ignorant  of  them. 

Such  glaring  defects  and  misstatements  being  found  in  Mr.  Barkers 
*^  Report,"  it  can  have  no  weight  with  the  Court,  nor  can  the  Secre- 
tary's action,  based  upon  it.  And  it  seems  no  fault  is  found  by  Mr. 
Barker  with  the  decision  in  Governor  Steele's  case.  Hence,  had  he 
known  the  facts  in  the  claimant's  case,  his  report  would  have  been 
different. 

The  other  documents,  if  admitted,  show  that,  after  the  deliberate 
decisions  and  action  of  the  department  above  prqved  ;  in  June,  1846, 
which  must  have  been  nearly  cotemporaneous  with  his  free  admission 
of  the  Portsmouth  machinery,  the  Secretary  had  changed  his  views  vi 
the  construction  of  the  act,  and  then,  for  the  first  time,  discovered 
that  '^  frequent  attempts  at  evasion  of  the  payment  of  the  legal  daties 
had  been  made,"  &c.     Whether  this  new  view  was  in  any  meisure 
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indaoed  QDConsciously,  of  coarse,  in  the  mind  of  the  Secretary,  by  the 
low  state  of  the  treasury  at  the  time,  as  the  claimant's  agent  thought, 
or  not,  it  is  certain  that  all  those  ^^  cUtempts  at  evasion y"  were  fully 
sanctioned  by  him^  and  the  most  important  permitted  by  himself 
alone.  It  is  believed  the  new  construction  of  the  Secretary,  after  what 
he  had  previously  done,  will  have  little  influence  with  the  Court. 

Id  reference  to  the  solicitor's  remark  about  a  suit  at  law,  it  may  be 
proper  to  state,  that  the  claimant  '^was  advised"  to  commence  one 
against  the  collector.  But  he  was  very  unwilling  to  relinquish  the 
idea  that  the  government,  haying  admitied  thb  four  last  importations 
FREE,  would  ultimately  consent  to  return  the  duties  which  all  its 
officers,  acting  in  the  matter,  had  admitted  to  be  wrongfully  exacted. 
He  aocordingly,  as  his  petition  and  the  documents  show,  directly 
memorialized  the  department  before  the  date  of  the  circular  of  the 
Secretary  in  June,  184&,  but  unfortunately,  its  advbrsb  dbcibion  was 

50T  PBONOUNGED  TILL  THB  MONTH  AFTERWARDS. 

He  afterwards  placed  his  papers  in  the  hands  of  a  member  of  Con- 
gress, to  be  presented  to  the  department  again.  Nothing  was  done, 
however,  and  when  the  claimant  got  back  his  papers,  he  was  about  to 
commence  his  action,  but  then  discovered  that  six  years  had  elapsed, 
and  on  inquiry  being  made  of  Mr.  Lawrence,  he  said,  if  sued,  he  should 
plead  the  statute  of  limitations,  and  the  action  was  abandoned.  Next, 
Governor  Steele  took  up  the  matter,  upon  whose  application  Mr.  Bar- 
ker's very  erroneous  report  was  made,  which  woum  have  been  cor- 
rected by  the  claimant,  had  he  been  favored  with,  a  sight  of  it.  It 
may  be  proper  to  remark  here,  that  if  the  C!ourt  should  require  furthbr 
PROOF  of  these,  or  any  facts,  stated  in  this  brief,  it  will  be  furnished, 
if  the  case  can  be  opened  for  that  purpose. 

In  conclusion,  it  only  remains  to  say,  that  the  early  decisions  and 
action  of  the  department,  in  1843,  and  in  the  early  part  of  1846,  held 
out  to  the  claimant,  as  well  as  to  many  other  manufacturers,  a  strong 
indncement  to  go  to  England  for  their  machinery.  In  addition  to  ob- 
taining that  which  was  most  improved,  such  as  would  serve  as  models 
for  the  whole  country,  they  were  led  to  believe,  that  by  its  free  admis- 
sion a  considerable  saving  would  be  made  in  the  price.  This  expecta- 
tion was  realized,  it  is  believed,  in  every  instance,  except  the  two  un- 
important ones  mentioned  in  Secretary  Walker's  letter  of  June  6, 
1846,  and  the  present  claimant  for  a  large  portion  of  his  importations. 
The  government  has  thus  profited  by  the  inducements  it  held  out,  and 
received  a  considerable  sum  ot  the  claimant's  money,  which  it  would 
not  otherwise  have  received.  Even  if  the  construction  given  to  the 
act  was  doubtful,  it  would  better  comport  with  the  dignity  of  the 
government,  as  well  as  with  justice,  to  carry  this  last  case  that  can 
arise  through  consistently,  than  that  a  decision  should  be  made  which 
would  leave  the  effort  to  complete  the  deception  upon  the  claimant. 

It  is  now  for  this  court  to  say,  whether  the  government  can,  ex 
<^^quo  et  bono  J  retain  the  amount  of  these  duties,  or  should  not,  rather, 
refund  it,  with  interest ;  which,  if  the  principal  is  awarded,  must  fol- 
low, at  the  legal  rate  in  the  State  where  the  payments  were  made,  as 
it  was  upon  no  contract  upon  which  the  payer  made  a  profit. 

BENJAMIN  COZZENS,  Ihistee,  dkc. 
Bep.  C.  0.  156 5 
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IN  THE  COURT  OF  CLAIMS. 

Benjamin  Cozzens,  trustee^  vs.  The  United  States. 

Gilchrist,  C.  J.,  delivered  the  opinion  of  the  Court, 

The  claim  stated  in  the  petition  is  as  follows : 

In  the  month  of  March,  1845,  the  claimant  then  being  the  owner 
of  two  cotton  mills  at  Warwick,  in  the  conntj  of  Kent,  in  Bhode 
Island,  purchased  a  vacant  cotton  mill  at  East  Greenwich.  Thb  mill 
required  large  additions  and  alterations,  and  the  machinery  in  the 
Warwick  mills  required  to  be  replaced,  and  the  claimant  resolved  to 
import  from  England  such  of  the  machinery  and  topis  as  he  could  not 
obtain  to  advantage  in  this  country.  He  made  an  arrangement  with 
J.  S.  Young,  esq.,  who  had  experience  and  skill  in  machinery,  by 
virtue  of  which  Mr.  Toung  was  to  go  to  England,  and  contract  for 
such  machinery  and  tools  as  they  intended  to  import,  and  then  re- 
turn to  the  Qnited  States  and  put  the  machinery  in  operation.  He 
was  also  to  have  an  interest  in  the  mills  and  machinery,  which  was 
duly  conveyed  to  him.  Mr.  Young  sailed  for  England  in  the  month 
of  April,  1846,  and  executed  the  arrangements,  and  in  the  same  year 
returned  to  the  United  States,  and  brought  with  him  a  portion  of  the 
machinery.  The  residue  of  the  machinery,  &c. ,  was  mostly  received  at 
New  York,  and  the  greater  part  of  it,  by  Young's  aid  and  advice,  was 
put  in  operation  in  the  mills.  The  understanding  with  Young  was, 
that  the  machinery  and  tools  he  should  import  should  be  the  newest 
and  most  improved,  and  such  as  would  serve  for  models  or  patterns  to 
be  copied  by  our  machinists.  The  four  pairs  of  ^'  Potter's  Patent 
Self- Actors"  were  entirely  new,  and  also  the  '^Smith's  Patent  Self- 
Actors,"  and  the  *^  Drawing  Frames"  and  "  Roving  Fram^,"  the 
latter  called  <' Fly  Frames"  and  <' Slubbers,"  and  all  these  have 
served  as  models  and  have  been  extensively  copied  by  our  best  ma- 
chinists. The  claimant  alleges  that  '^  in  case  of  the  principal  of  said 
machines"  he  paid  sixpence  sterling  per  spindle  on  some  1,200 
spindles  for  the  English  patent  right. 

The  claimant  then  states  that  ''the  extent  to  which  the  above 
described  machines  have  served  as  paterns  or  models  and  been  oopied 
in  this  country,  seems  to  show  the  wisdom  of  the  tariff  act  of  1842,  in 
admitting  them  free  of  duty.  Believing  such  to  be  the  true  construc- 
tion of  the  9th  section  of  said  act,  and  being  confirmed  in  this  by  find- 
ing that  many  other  manufacturers  about  the  same  time  imported 
machinery  and  tools  which,  on  the  same  construction  of  the  act,  were 
admitted  free  by  the  collectors  under  instructions  from  the  Treasury 
Department,  *  *^  I  claimed  that  said  machinery,  &c.,  should  I)« 
admitted  free.  But  this  being  refused  by  the  collectors,  I  paid  from 
my  own  funds,  according  to  my  understanding  with  Mr.  Young,  th« 
duties  on  several  of  the  first  importations,  per  the  schedule  annexed, 
under  protest.  On  the  27th  day  of  March,  1846, 1  addressed  a  me- 
morial to  the  Treasury  Department,  stating  the  foregoing  facts,  and 
requested  that  an  order  might  issue  for  refunding  to  me  the  amount 
of  duties  thus  paid  by  me  upon  the  importations  of  said  machinery 


BENJAMIN   C0ZZEN8.  67 

already  made,  and  that  the  shipments  then  to  arrive  might  be  ad- 
mitted free.  The  last  part  of  mj  memorial  was  granted,  and  several 
shipments^  constituting  a  considerable  part  of  said  machinery,  were 
admitted  without  payment  of  duty,  but  why  the  same  officers  refused 
to  refund  the  duties  already  paid  under  the  same  circumstances,  I 
never  could  learn,  except  that  my  agent  supposed  it  was  on  account  of 
the  low  state  of  the  treasury  at  that  time."  On  the  12th  of  December, 
1853,  the  late  Secretary  of  the  Treasury  decided  against  the  claimant 
on  the  ground  that  the  question  was  made  in  1846,  and  decided  against 
him,  and  also  because,  in  his  opinion,  the  machinery  was  by  law  liable 
to  pay  duties. 

On  the  Ist  day  of  January ,  1856,  this  claim  was  assigned  to  Samuel 
D.  Cozzens,  as  trustee  for  the  wife  of  the  claimant,  for  a  valuable  con- 
sideration, and  the  claim  is  now  prosecuted  by  her  husband  and 
Samuel  D.  Cozzens  fer  her  benefit. 

By  the  3d  subdivision  of  section  9,  of  the  tariff  act  of  August  30, 
1842,  (S  Stat.,  660,)  ^*  implements  and  tools  of  trade,  occupation^  or 
employment  of  persons  arriving  in  the  United  States,"  are  admitted 
free  of  duty ;  and  by  the  sixth  subdivision  of  the  same  section, 
'' models  of  machinery"  are  also  admitted  free  of  duty.  It  is  in  one 
of  these  categories  that  the  machinery  in  question  is  alleged  to  be 
included. 

It  is  proved  by  the  deposition  ofWm.  A.  Liffingwell,  that  upon 
importations  of  machinery  by  the  claimant,  duties  were  paid  as 
follows: 

Upon  importations  by  ship  ''Ohio," |466  80 

''Roscius," 444  40 

«'Sea," 1,866  30 

'^Sheridan," 427  20 

"Shakespeare," 14  40 

"Southerner," 29  70 

Amounting  to  the  sum  of. 3,248  80 


The  duties  paid  upon  the  importations  by  the  ship  Indiana  were  re- 
funded. There  is  no  evidence  of  any  protest  in  the  case  of  the  duties 
upon  the  importations  by  the  ship  "  Empire"  and  the  steamer 
"Arabia."  Protests  were  made  in  the  six  cases  above  specified.  In  the 
case  of  the  importations  by  the  ship  "  Ohio,"  the  reason  for  the  pro- 
test is  stated  to  be  because  the  articles  were  "  imported  by  Benjamin 
Cozzens,  and  selected  for  him  by  his  agents  in  England,  for  his  own 
use,  at  his  mills  at  East  Greenwich,  Rhode  Island,  and  not  imported 
directly  or  indirectly  for  any  other  person  or  persons,  or  intended  for 
sale  ;  but  to  be  operated  by  him  at  his  works  in  the  manufacture  of 
cotton  goods."  The  protest  also  states  that  he  claimed  "this  ma- 
chinery as  tools  of  trade  of  Benjamin  Cozzens." 

la  the  protests  in  the  cases  of  the  importations  by  the  ships 
"Rocins,"  "Sea,"  "Sheridan,"  and  "Southerner,"  the  machinery 
is  described  as  "tools  of  trade."     In  the  protest  in  the  case  of  the 
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importations  by  the  ship  ^^  Shakespeare,"  it  is  stated  that  ^'  under  the 
existing  laws  said  machinery  is  entitled  to  be  entered  free." 

In  the  entries  at  the  custom-house  the  property  was  described  as 
follows : 

Importation  by  ''Shakespeare,"  *'one  case  of  machinery." 

"  Ohio,"  '*  18  cases,  containing  two  pairs  mules." 
''Southerner,"  "one  box  machinery,  &c.,  and  con- 
tains one  model  ruling  machine." 
"Sea,"  "43  cases,     *    *    contain  machinery,  tools, 

implements,  model,  and  moulds." 
"Roscius,"  "  13  cases  of  machinery    *     *     contain 

tools,  implements,  and  machinery." 
"  Sheridan,"  "  twelve  cases  implements,  models  and 
moulds." 

The  affidavit  of  Mr.  Young,  made  before  the  collector  of  Portsmouth, 
New  Hampshire,  states  that,  "about  a  year  ago,  (April,  1845,)  in 
order  to  improve  in  manufacturing  as  much  as  possible,  and  being 
desirous  of  introducing  into  said  mills  the  most  improved  inventions 
of  European  machinists,  and  finding  it  impossible  then  to  obtain  the 
most  important  machinery  and  tools  in  the  United  States,  I  proceeded 
to  England,  and  while  thereengaged  and  purchased  certain  machinery 
and  tools  to  be  used  in  our  said  cotton  mills,  a  portion  of  which  were 
imported  in  the  ship  Indiana,  recently  arrived  and  discharged  in  New 
York.  The  goods  are  correctly  described  in  the  entry  which  was 
made  on  the  —  day  of  March  last,  and  the  duties  ($472  60,  expenses 
at  custom-house  $21  73,)  were  paid  under  protest  by  Mr.  Cozzens' 
agents  in  consequence  of  my  absence,  being  at  the  time  on  my  passage 
from  England.  *  *  *  The  said  machinery  and  tools  were  im- 
ported for  the  use  of  myself  and  partner  in  said  mills,  and  not  directly 
or  indirectly  for  any  person  or  persons  whatsoever,  nor  intended  for 
sale." 

In  his  deposition,  Mr.  Young  states :  "  I  did,  in  April,  1845,  go 
to  England  to  procure  machinery  for  Mr.  Cozzens,  the  claimant.  I 
contracted  for  the  machinery  in  England  and  had  it  shipped  to  Mr. 
Cozzens.  There  was  a  large  quantity  of  the  machinery,  mostly 
drawing-frames,  stubbing,  and  fly  frames,  and  self  acting  mules  ;  also, 
a  considerable  amount  of  lathes  and  other  mechanical  tools."  The 
machinery  "was  not  imported  for  sale,  but  for  use  in  Mr.  Cozzens' 
mills  at  Greenwich  and  Norwich."  "Parts  of  it  were  brought  in 
the  ship  with  me."  He  and  Mr.  Cozzens  claimed  that  the  machinery 
should  be  admitted  free,  "  under  those  acts  of  Congress  which  provide 
that  model  machinery  and  implements  of  trade  shall  be  admitted  free 
of  duty,"  and  a  portion  of  it  was  admitted  free  of  duty.  The  ma- 
chines were  essentially  new  in  this  country.  They  have  served  as 
models  from  which  to  construct  other  similar  machines,  as  follows : 
"  Certain  peculiarities  of  the  drawing-frames,  such  as  the  appliance 
of  the  boiler,  have  been  very  generally  adopted,  and  the  use  of  the 
fly-frame  and  slubber  has  nearly  altogether  superseded  all  other  ma- 
chinery for  making  roving.  Potter's  self-actine  mule  has  since  been 
largely  introduced  for  spmning  fine  yarns.     And  whether  Smith's 
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mules  were  previoufily  used  I  cannot  say,  but  they  have  since  been 
largely  used  for  more  ordinary  work.  The  witness  called  the  atten- 
tion of  Mr.  Hills,  an  extensive  machine  builder,  to  the  slubbers  and 
fly-frames,  ^'and  he  immediately  produced  a  set  of  patterns  and 
offered  the  machines  for  sale,  and  has  since  made  that  a  prominent 
department  in  his  extensive  business." 

There  is  evidence  in  the  case  tending  to  prove  that  machinery  of  a 
similar  description  to  that  mentioned  in  this  case  has  been  imported 
by  other  persons,  and  has  been  admitted  free  of  duty. 

Upon  tnis  evidence,  the  first  inquiry  is,  whether  the  machines,  &c., 
were  ''implements  and  tools  of  trade,  occupation  or  employment  of 
persons  arriving  in  the  United  States."  It  i^  always  difficult  to  ^ive 
definitions,  but  the  line  must  be  drawn  somewhere.  It  is  very  clear 
that  all  the  material  means  which  a  person  may  use  by  which  to  earn 
his  living  cannot  be  considered  as  his  ''  tools  of  trade,"  in  the  meaning 
of  the  act  of  Congress.  The  library  which  might  be  imported  by  a 
lawyer  ;  the  drugs  to  be  used  by  a  chemist ;  the  ready  made  articles 
imported  by  a  dealer  in  them,  are  the  means  by  which  these  indi- 
viduals respectively  acquire  their  livelihood,  but  it  would  hardly  be 
contended  that  they  should  be  admitted  free  of  duty  as  ''tools  of 
trade."  We  must  give  to  words  the  signification  which  they  ordi- 
narily bear,  and  we  must  suppose  that  Congress,  in  a  law  relating 
to  the  business  affairs  of  men,  used  language  in  a  way  intended  to 
express  the  idea  which  would  be  conveyed  to  the  majority  of  those 
persons  whose  interests  were  to  be  affected.  The  primary  object  of 
the  claimant  was  to  import  machinery  for  the  use  of  his  mills  at  East 
Greenwich  and  Warwick.  He  says  in  his  petition  that  the  mill  "at 
East  Greenwich  required  large  additions  and  alterations,  and  to  be 
fitted  with  new  machinery,  tools,  &c.,  and  the  machinery  in  the 
Warwick  mills  was  much  worn,  and  required  to  be  replaced  with 
new."  And  he  very  properly  determined  to  import  from  England 
such  machinery  as  he  could  not  obtain  to  advantage  in  this  country. 
But  when  the  machinery  was  obtained,  and  set  up  and  worked  in  the 
mills,  it  became  a  part  of  the  fixed  investment  of  capital,  with  which 
the  claimant's  business  was  carried  on^  and  thus  it  answered  the  pur- 
pose for  which  it  was  procured  and  imported.  It  no  more  constituted 
the  claimant's  "tools  of  trade"  than  did  the  mills  in  which  it  was 
placed.  It  is  not  necessary  for  this  case  that  we  should  attempt  to 
give  a  definition^  which  would  be  correct  under  all  circumstances  of 
the  language  used  in  the  act  of  Congress.  It  was  probably  intended 
that  no  duties  should  be  imposed  upon  such  implements  and  tools  of 
trade  as  a  person  arriving  in  the  United  States  should  bring  with 
him  for  the  prosecution  of  his  mechanic  art.  In  one  sense  of  the 
wordy  ^'machinery"  is  an  "instrument;"  that  is,  it  is  something 
sabservient  to  the  execution  of  a  purpose,  but  something  more  than 
such  subserviency  is  required  to  bring  articles  within  the  description 
of  **  tools  of  trade."  The  word  "  implement"  has  a  very  extensive 
signification.  In  its  broad  sense  it  means  anything  which  may  supply 
a  want,  but  it  is  particularly  applied  to  the  tools  or  instruments  of 
labor,  and  it  is  in  tnis  sense  that  we  speak  of  the  implements  of  trade^  or 
htuibandry.     The  question  is  not  whether  machinery  of  the  description 
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imported  by  the  claimant  might  not^  under  some  circumstanoes,  oome 
within  the  description  of  '^  tools  of  trade,"  but  whether  machinerj 
imported  for  the  declared  purpose  of  being  immediately  placed  in  a 
mill,  and  becoming  a  part  of  the  capital  there  invested,  was  intended 
1)y  the  language  used  in  the  act  to  be  admitted  free  of  duty.  We 
do  not  think  it  was  intended.  Our  opinion  is,  that  to  embrace 
machinery  imported  as  this  was,  in  that  description,  would  be  to  gire 
to  the  words  of  the  law  a  wider  sense  than  was  intended,  or  than  it 
would  be  reasonable  to  attribute  to  them. 

It  is  also  contended  that  the  articles  were  entitled  to  be  admitted 
free  of  duty,  because  they  were  "  models  of  machinery."  A  modd 
is  a  pattern  of  something  to  be  made,  anything  of  a  particular  form, 
shape,  or  construction  intended  for  imitation.  It  may,  undoubtedly, 
be  made  on  a  small  scale,  aecordin^  to  the  definition  given  by  Bouvier, 
or  it  may  be  preferable  to  have  it  of  full  size  in  many  cases.  In 
either  case,  it  is  something  made  for  the  purpose  of  being  imitated, 
and  for  our  present  purpose  it  is  immaterial  whether  it  be  of  foil 
size  or  not.  It  is  enough  that  the  intent,  the  predominant  purpose 
was  not  to  use  the  machinery  as  models,  simply  for  the  purpose  of 
affording  patterns  for  imitation,  but  it  was  imported  as  a  substantive 
thing  in  itself,  to  be  used  by  the  claimant  in  the  prosecution  of  his 
business.  The  mere  fact  that  the  machinery  was  susceptible  of  being 
copied  and  imitated,  and  was  imitated,  is  not  enough  to  make  it  a 
model  in  the  sense  of  the  act.  If  this  were  so,  every  machine  which 
was  copied,  would  be,  by  the  fact  of  being  imitated^  a  model,  and  duties 
paid  upon  its  importation  should  be  refunded.  But  such  imitation 
cannot  affect  the  question  of  liability  to  pay  duties.  That  liability 
must  depend  on  the  facts  existing  at  the  time  of  the  importation,  and 
as  the  evidence  shows  that  the  machinery  was  imported  for  the  pur- 
pose of  being  used  by  the  claimant,  and  as  its  serving  as  models  was 
only  a  secondarv  and  incidental  consideration,  we  do  not  think  it  was 
free  of  duty  within  the  meaning  of  the  act. 

It  appears  that  the  decisions  of  the  Treasury  Department  upon  the 
liability  of  machinery  imported  under  such  circumstances  as  exist  in 
this  case  have  not  always  been  consistent  with  each  other.  Some- 
times duties  have  been  required  to  be  paid,  and  sometimes  the  mar 
chinery  has  been  admitted  iree,  or  the  duties  paid  have  been  refunded. 
But  it  is  the  duty  of  the  Court  to  ascertain,  if  possible,  the  true  meaning 
of  the  law,  irrespective  of  the  practice  of  the  executive  departments. 
A  decision  of  the  Treasury  Department  may  be  valuable  for  the  light 
which  its  reasoning  may  throw  upon  a  question,  but  cannot,  of  itself, 
have  the  force  of  law  in  construing  a  statute.  We  can  derive  no 
assistance  from  the  decisions  of  the  department  upon  the  present 
question,  as  its  practice  has  not  been  uniform. 

In  the  opinion  of  the  Court,  the  claimants  have  no  ground  for 
relief. 
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JACOB  BIGELOW,  ADMINISTRATOR  OP  FRANCIS  CAZEAU. 


Much  i,  1868. — ^Bepoited  from  the  Oonrt  of  Claims,  andooDunltted  to  •  Committee  of  the 

Whole  Hooae  to-morrow. 


The  Court  of  Gladis  submits  the  followliig 

REPORT. 

To  the  hmorable  the  Senate  and  House  of  Bepreseydaiivea  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JACOB  BIGELOW,  ADMINISTRATOR  OP  FRANCIS   CAZEAU 

vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  United  States  Solicitor's  briefs, 

4.  Opinions  of  Judges  Blackford  and  Scarburgh,  adverse  to  the 
claim. 

5.  Opinion  of  Judge  Gilchrist,  in  favor  of  the  claim. 

Many  original  papers  in  this  case  have  been  received  from  the 
Treasury  Department.  The  most  important  are  printed  in  the  opinions 
of  the  judges.  The  originals  are,  by  order  of  the  Court,  retained  by 
the  chief  clerk,  to  be  laid  before  the  committees  of  Congress  when' 
desired,  and  then,  by  the  requirement  of  the  Secretary  of  the* 
Treasury,  to  be  returned  to  the  Treasury  Department,  where  they 
properly  belong. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed-  the* 
r         -,  seal  of  said  Court,  at  Washington,  this  fourth  day  of  March^ 

L8EAL.J    ^   jj    jggg 

SAMTL  H.  HlTfJTINGTON;,. 

Chirf  CUxk  Goufi  of  CJamis^ 
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To  the  Jumorable  the  Judges  of  the  United  States  Court  of  Claims: 

The  petition  of  Jacob  Bigelow  respectfully  represents :  That  in  the 
year  1844,  letters  of  administration  were  granted  to  him  by  the 
orphans'  court  of  the  county  of  Washington,  in  the  District  of  Colum- 
bia, on  the  personal  estate  of  Francis  Gazeau,  late  of  Canada,  which 
still  remain  in  force  and  unrevoked;  and  that  he  had  previously 
received  from  the  heirs  of  said  Cazeau,  residing  in  Canada,  full  powers 
to  represent  the  claims  of  their  said  ancestor  upon  the  government  of 
the  United  States. 

Your  petitioner  shows,  that  Francis  Cazeau  was  a  merchant,  of  large 
fortune  and  great  influence,  residing  in  Montreal,  at  the  commence- 
ment of  the  American  revolution,  and  warmly  espoused  the  cause  of 
the  revolted  colonies,  rendering  them  essential  services  by  his  labors, 
his  influence,  and  his  wealth,  in  consequence  of  which  his  property 
was  confiscated,  and  he  was  reduced  to  poverty ;  and  that  among  the 
services  rendered,  and  the  losses  endured  by  him,  entitling  him  to 
pecuniary  renumeration^from  the  government  of  the  United  States, 
were  the  following : 

In  the  beginning  of  the  year  1777,  Cazeau  entered  into  a  verbal 
agreement  with  General  Arnold  to  furnish  supplies  to  the  American 
army,  which  was  confidently  expected  in  Canada  in  the  spring  of  that 
year,  for  which  supplies  he  was  to  receive  the  customary  market 
price,  together  with  all  expenses,  and  the  usual  and  reasonable  com- 
mission. He  accordingly  purchased  eight  thousand  bushels  of  wheat 
at  a  cost  of  $8,000,  and  had  them  ground  into  flour  and  packed  into 
barrels,  ready  for  the  American  troops ;  but,  in  consequence  of  the 
failure  of  the  American  army  to  invade  Canada,  as  expected,  and 
Cazeau's  arrest  and  imprisonment  for  favoring  the  cause  of  the  Ameri- 
cans, this  flour  was  ruined,  and  became  a  total  loss  to  him,  with  his 
expenses  and  commissions,  amounting  to  $2,633  30. 

In  the  spring  of  the  same  year,  in  pursuance  of  the  same  agreement, 
Cazeau  despatched  three  batteaux,  laden  with  wines,  spirits,  cheese, 
hats,  and  other  articles,  suitable  for  the  American  army,  costing 
$4,000,  to  Ticonderoga,  to  be  delivered  to  any  American  oiEcer  com- 
manding on  Lake  Champlain,  or  the  American  general  commanding  at 
Ticonderoga.  The  American  forces  had  vacated  that  post,  but,  whilst 
the  boats  were  there  awaiting  further  orders  from  Cazeau,  made  a 
descent  upon  the  place,  and  captured  and  plundered  the  boats  d^ 
enemy's  property,  thus  occasioning  a  loss  to  Cazeau  of  the  cost  of  these 
supplies,  as  well  as  of  the  expense  of  procuring  and  forwarding  them, 
and  the  commission  stipulated,  amounting  together  to  $1,404  43. 

About  the  same  period  Cazeau  had  incurred  sundry  expenses, 
amounting  to  $276  64,  for  procuring  intelligence  for  the  American 
army. 

And  your  petitioner  further  shows,  that  the  claims  of  Cazeau,  on 
these  and  other  grounds,  having  been  presented  to  the  American  Con- 
gress, resolutions  were  passed  by  Congress,  on  the  18th  of  March, 
1784,  directing  a  settlement  of  the  claims,  recognizing  the  right  to 
remuneration  for  supplies  furnished  to  the  American  troops,  allowing 
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interest  at  the  rate  of  6  per  cent,  per  annum  from  the  year  1777,  and 
directing  Cazean's  oath  to  be  received  in  support  of  such  other 
evidence  as  the  circumstances  of  the  case  would  admit  of;  that,  by  a 
resolution  of  June  7, 1785,  the  commissioners  for  settling  the  accounts 
of  the  State  of  New  York  with  the  United  States  were  directed  to 
examine  the  accounts  of  Canadian  refugees  who  had  furnished  sup- 
plies to  the  American  army;  that  in  July,  1785,  the  commissioner,  Mr. 
Barber,  reported  in  favor  of  Cazeau's  claim  for  the  supplies,  commissions, 
and  expenses,  and  his  advances  to  procure  intelligence,  although  he 
expressed  the  opinion  that  a  special  act  of  Congress  was  necessary 
to  sanction  payment  for  the  commissions  and  expenses. 

Your  petitioner  further  shows,  that  in  January,  1817,  after  a  full 
investigation,  a  committee  of  the  Senate  made  a  report  in  favor  of 
the  claim,  upon  the  following  statement  thereof: 

The  Unttbd  States 

In  cuxownt  with  Pean.  Cazeau,  Dr. 

March,  1777.    For  8,000  bushels  of  wheat $8,000  00 

May,  1777.     For  3  boats,  with  brandy,  &c 4,000  00 

1778,  1779,  1780.     For  advances,  to  gain  intelligence 276  64 

12,276  64 

Interest  on  $12,276  64,  from  1777,  say  forty  years 29,463  60 

Expenses  and  commission  on  wheat 2,633  30 

Expenses  and  commission  on  brandy,  &c 1,404  43 

45,777  97 

February,  1783.     Cr.  cash  on  account $1,000  00 

Interest,  sav  thirty-four  years     2,040  00 

3,040  00 


42,737  97 


At  the  same  session  a  bill  was  passed  for  the  payment  of  the  said 
sum  of  $42,737  97,  to  the  legal  representatives  of  Francis  Cazeau. 

Your  petitioner  further  shows  that  the  heirs  of  Mr.  Cazeau  have 
never  received  any  of  the  benefit  intended  for  them  by  this  law,  and 
he  will  proceed  to  state  the  causes  of  this  unexpected  result. 

Mr.  Cazeau,  despairing  of  receiving  justice  at  the  hands  of  the 
United  States,  went  to  France,  and  in  the  year  1807,  in  his  seventy- 
eighth  year,  when  broken  down  by  grief  and  infirmity,  was  induced, 
by  the  practice  of  gross  imposition  upon  him,  to  execute  a  power  of 
attorney  to  one  Corbeaux,  to  prosecute  this  claim  for  him,  and  an 
assignment  to  Corbeaux  of  three-fourths  of  the  claim,  for  the  nominal 
consideration  of  $200,000,  not  one'  cent  of  which,  however,  was  ever 
paid  to  him.  At  the  same  time,  a  collateral  agreement  was  executed 
between  the  parties,  limiting  the  time  for  Corbeaux's  recovery  of  the 
claim  to  two  sessions  of  Congress,  and  reserving  to  Cazeau  the  right 
of  revocation.     In  less  than  five  months  after  its  execution,  in  April, 
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1808,  Cazeau  revoked  the  power  of  attorney,  and  had  criminal  pro- 
ceedings instituted  against  Corbeaux  ;  in  consequence  of  which,  the 
origin^  power  and  assignment  were  surrendered  to  Cazeau,  ajid 
annulled,  and  have  ever  since  been  in  possession  of  himself  and  his 
heirs,  until  filed  with  their  papers  before  Congress.  Cazeau  subse- 
quently notified  the  government  of  the  United  States  that  he  still 
held  the  claim.  Corbeaux,  however,  in  the  year  1808,  procured  from 
the  American  consulate,  where  they  had  been  recorded,  a  copy  of  the 
assignment  and  power,  which  any  one  might  have  procured  on  pay- 
ment of  the  fees,  and  remaining  quiet  until  the  death  of  Cazeau,  in 
1815,  proceeded  then  to  concoct  a  scheme  for  defrauding  the  heirs. 
He  executed  a  power  of  attorney  to  one  James  Grubb,  in  London, 
who  substituted  for  himself  one  Stewart,  and  the  latter  came  to  this 
country,  and  by  means  of  said  copy,  and  copies  of  original  papers, 
which  he  stated  had  been  burnt  in  the  Treasury  Department,  induced 
Congress  to  pass  the  act  of  1817,  aforesaid,  in  favor  of  the  represent- 
atives of  Cazeau,  and  drew  the  money  thereby  appropriated,  from 
the  treasury. 

The  original  papers  referred  to  by  him,  including  the  assignment  to 
Corbeaux,  had  in  fact  been  sent  to  General  Mason,  of  Georgetown, 
with  a  power  of  attorney,  in  1809.  Whilst  he  awaited  additional 
documents,  the  war  with  Great  Britain  broke  out,  and  it  was  deemed 
inexpedient  and  useless  to  press  the  claim,  and  Cazeau  dying  soon 
after,  General  Mason  considered  his  power  revoked,  and  two  years 
afterwards  delivered  the  papers  to  Cazeau's  heirs,  by  whom  they  have 
been  presented  to  Congress. 

Your  petitioner  shows,  as  the  strongest  proof  of  Stewart's  fraud, 
that  no  part  of  the  money  received  by  him  has  ever  been  paid  to  the 
heirs  of  Cazeau. 

Your  petitioner  further  shows,  that  the  pajonent  to  Stewart  wafj 
made  upon  a  mere  copy  of  a  copy,  purporting  on  its  face  to  he  a  copy, 
without,  as  far  as  appears,  any  inquiry  as  to  the  original,  and  certainly 
without  any  evidence,  genuine  or  spurious,  to  account  for  its  non-pro- 
duction, without  any  notice  to  the  heirs  of  Cazeau,  and  without  any 
default  on  their  part,  after  the  assignment  to  Corbeaux  had  been  an- 
nulled and  surrendered,  and  the  power  of  attorney  had  been  revoked 
in  fact  by  Cazeau  in  his  lifetime,  and  in  law  by  his  death,  and  the 
fact  of  his  death  had  been  communicated  to  the  government  by  Stew- 
art himself.  Your  petitioner  shows  that  both  the  fact  of  its  being  a 
copy,  and  the  date  of  the  instrument  presented  by  Stewart,  (its  pre- 
sentation being  ten  years  after  its  date,)  were  sufficient  to  excite  sus- 
picion, and  put  the  officers  of  the  treasury  upon  inquiry  ;  and  he  is 
advised  that  their  payment  of  the  money  was  in  their  own  wrong,  and 
no  discharge  to  the  government,  and  that  he  is  entitled  both  upon  the 
original  merits  of  the  claim,  as  founded  on  a  valid  and  executed  con- 
tract, and  under  the  act  of  Congress  of  March  3,  1817,  adjusting  and 
liquidating  the  claim  to  the  whole  amount  appropriated  by  that  act, 
with  interest,  with  the  exception  to  be  presently  mentioned. 

Your  petitioner  shows  that  shortly  after  the  money  was  paid  to 
Stewart,  one  of  the  heirs  of  Cazeau,  having  accidentally  heard  of  the 
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passage  of  the  act  of  1817,  came  to  Washington  to  draw  the  money, 
and  thus  discovered  the  fraud  practiced  upon  them  ;  that  ever  since 
said  date  they  and  your  petitioner  have  been  earnestly  seeking  to  re- 
cover this  and  other  claims  of  Cazeau  from  the  government ;  that  in 
the  year  1836  this  claim  was  referred,  by  a  resolution  of  the  Senate, 
to  Virgil  Maxcy,  then  Solicitor  of  the  Treasury,  and  a  full  and  favor- 
able report  made  upon  it  by  him  ;  that  in  June,  1844,  a  bill  was  passed 
for  the  payment  of  one-fourth  of  the  amount  appropriated'  by  the  act 
of  March  3,  1817,  with  interest  from  May,  1818,  amounting  to 
$27,352  32,  which  sum  was  received  by  your  petitioner  ;  that  favor- 
able reports  upon  the  residue  of  the  claim  were  made  in  the  House  of 
Representatives  in  1837,  1846,  and  1848,  to  which  reports,  as  well  as 
that  of  January  30,  1817,  in  the  Senate,  your  petitioner  refers  for  a 
more  Ml  history  of  the  claim. 

And  your  petitioner  further  shows  that  no  part  of  the  claim  has 
been  assigned  by  him,  or  the  heirs  of  Cazeau,  to  any  other  person, 
but  it  belongs  wholly  to  the  estate  of  Cazeau. 

And  your  petitioner  states  the  claim  now  presented  by  him  as  fol- 
lows: 

Amount  appropriated  by  the  act  of  March  3,  1817 $42,737  97 

Interest  from  May,  1818,  to  1844 66,671  31 

109,409  28 
Cr.  then  paid 27,352  32 

82,056  96 
Interest  on  $42,737  97  from  June  15,  1844,  say  to  June 
15, 1855 28,207  06 

Amount  now  due 110,264  02 

Additional  interest  till  paid • 


Respectfully  submitted. 

J.  BIGELOW, 
Administrator  on  the  estate  of  the  late  Francois  Cazeau, 


County  (f  Washington,  f 

On  this  first  day  of  August,  A.  D.  1855,  before  the  subscriber,  a 
justice  of  the  peace  in  and  for  the  county  aforesaid,  personally  ap- 
pears Jacob  Bigelow,  and  makes  oath  according  to  law,  that  the  facts 
stated  in  the  foregoing  petition  are  true,  to  the  best  of  his  knowledge 
and  beUef. 

THOS.  DONOHO, 

Justice  of  the  Peaee. 
JOHNSON  &  COX, 
Attorneys/or  Petitioner . 


JACOB  BIOELOW. 


UNITED  STAINES  COURT  OF  CLAIMS. 
THE  PETITION  OP  JACOB  BIGELOW,  ADMINISTRATOR  OP  FRANGIB  CAZEAU. 

Brief  of  ClaimanL 

The  facts  of  this  case  sufficiently  appear  in  the  petition. 

This  is  in  the  nature  of  a  suit  against  the  United  States,  in  which  the 
petitioner  makes  out  his  case  by  producing  the  act  of  Congress  of 
March  3,  1817,  c.  243,  directing  payment  of  $42,737  97,  "to  the  legal 
rqpTesentativea  of  Francis  Cazeau,  late  merchant  at  Montreal,  or  to  his 
or  their  assignee  or  attorney,  or  other  person  lawfully  entitled  io 
receive  the  same,  and  filing  his  letters  of  administration,  showing  him 
to  be  the  legal  representative  of  Cazeau." 

The  United  States  defend,  on  the  ground  of  payment  to  one  autho- 
rized to  receive,  under  an  assignment  and  power  of  attorney,  executed 
by  Cazeau  in  his  lifetime. 

In  answer  to  this : 

1st.  It  is  contended  that  such  alleged  instrument,  if  it  existed  in 
force  at  the  time  of  Cazeau's  death,  became  thereby  inoperative ;  so 
that  thereafter  there  was  no  assignee,  or  attorney,  or  other  person, 
lawfully  authorized  to  receive,  under  said  instrument. 

That  the  death  of  the  principal  operates  to  revoke  a  power  of  attor- 
ney, will  not  be  denied. — (Hunt  vs.  Rousmanier,  8  Wheat.,  174.) 

But  it  will  be  said  that  the  assignment  survived  and  coupled  the 
power  with  an  interest,  which  prevented  it  from  expiring. 

To  this  it  is  answered,  that  an  unliquidated  claim  against  the  United 
States  is  not  the  subject  of  an  assignment ;  that  such  assignment  can 
transfer  no  interest,  and  can  only  be  regarded  as  an  authority  to  re- 
ceive the  money — a  naked  authority,  which  expires  upon  the  death 
of  the  principal. — (See  United  States  V8.  Robeson,  9  Pet.,  319.) 

2d.  It  is  denied  that  any  valid  assignment  or  power  or  attorney 
existed  even  at  the  time  of  Cazeau's  death,  much  less  at  the  time  of 
the  payment.  The  burden  of  proof  to  show  the  existence  of  such  an 
instrument,  is  on  the  United  States.     How  can  they  show  it? 

They  oflFer  in  evidence,  we  suppose,  the  voucher  upon  which  the 
payment  was  made,  and  which  is  certified  by  the  American  consul  at 
Paris,  in  1807,  to  be  a  true  copy  of  a  record  in  his  office. 

We  object,  that  a  copy  is  not  admissible ;  that  the  original  must 
be  produced,  or  its  absence  satisfactorily  accounted  for,  which  cannot 
be  done  by  the  government.  This  is  a  well-settled  rule  of  law. — (1 
Greenl.  on  Ev.,  §  82,  86,  87.) 

Suppose  I  owe  money  to  A.  B.,  and  C.  D.  presents  to  me  a  copy  cf 
a  draft  on  me,  in  his  favor,  from  A.  B.,  upon  which  I  pay  the  money. 
In  a  subsequent  suit  against  me  by  A.  B.  for  his  debt,  could  I,  under 
the  plea  of  payment,  offer  in  evidence  the  copy  and  the  payment 
upon  it?  What  would  be  thought  of  a  bank  paying  upon  a  copy  of 
a  check  by  a  depositor?  And  how  much  more  inadmissible,  as  a 
defence,  would  the  payment  be,  in  the  cases  supposed,  if,  as  in  this. 
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the  copies  do  not  even  purport  to  be  transcribed  from  the  original, 
but  to  be  copies  of  a  copy  in  the  hands  of  a  third  party,  to  which 
uny  one  may  have  access  I  And  how  utterly  indefensible  the  act  of 
payment,  when,  in  addition,  the  copies  bear  date  nine  years  before 
presentation  I 

It  is  too  plain  for  argument,  that  payment  in  such  cases  would  be 
made  to  one  not  authorized  to  receive,  and  would  be  no  discharge 
against  the  real  creditor. 

That  the  payment  was  made  in  good  faith,  and  without  suspicion 
of  fraud,  would  obviously  not  better  the  case ;  for  in  no  instance  can 
a  creditor  be  prejudiced  by  deceptions  practiced  on  his  debtor  by 
third  persons,  without  his  knowledge  or  privity,  and  without  negli- 
gence on  his  part. 

But,  in  fact,  this  would  be  a  case  of  the  grossest  negligence,  and 
legal  notice  of  fraud,  on  the  debtor's  part.  The  very  ground  of  the 
rule  excluding  secondary  evidence  is,  that  the  withholding  of  better 
evidence  raises  a  presumption  of  fraud. — (1  Greenl.  on  Ev.,  §  82,  citing 
Taj'loe  V8.  Riggs,  1  Pet.,  591.)  The  production  of  a  copy  then,  in  this 
case,  without  accounting  for  the  original,  was  itself  legal  evidence  and 
notice  to  the  government  of  fraud.  This,  added  to  the  remote  date 
of  the  instrument,  was  sufficient  to  put  the  government  upon  inquiry 
and  excite  suspicion,  and  to  affect  them  with  the  consequences  of 
neglect. 

Additional  evidence  of  gross  negligence  on  the  part  of  the  govern- 
ment, is  found  in  the  fact  that,  at  the  time  of  the  payment,  no  legal 
evidence  was  produced  even  to  show  this  copy  to  be  a  true  copy  of 
the  original ;  nor  could  that  be  proved  now,  unless  by  the  claimant's 
admissions.  There  is  no  law  either  authorizing  or  directing  such 
instruments  to  be  recorded  in  the  American  consulate ;  consequently, 
neither  that  record,  nor  copies  from  it,  would  be  any  evidence  in  law 
of  the  contents  of  the  original ;  and  the  consul's  certificate  is  no  more 
than  the  certificate  of  a  private  person,  as  to  the  contents  of  a  book 
in  the  consul's  office. 

.But,  failii^  to  prove  the  existence  of  the  assignment  and  power 
otherwise,  the  government  offer,  we  suppose,  the  claimant's  admis- 
sions. What  do  they  amount  to,  taken  together,  as  they  must  be  ? 
The  claimant  produces  and  files  a  paper,  purporting  to  be  an  original 
assignment  and  power  from  Cazeau  to  Corbeaux,  with  which  the  copy 
corresponds.  If  the  government  resort  to  this  to  prove  the  fidelity 
of  the  copy,  then  they  admit  the  original  to  be  in  possession  of 
Cazeau's  representatives,  and  all  the  consequences  which,  as  we  shall 
hereafter  see,  flow  from  that  fact. 

The  Secretary  of  the  Treasury  seems  to  doubt  whether  this  was 
filed  by  Cazeau's  heirs.  It  is  endorsed,  "Annulled  and  given  up." 
Stewart  would  hardly  have  filed  it,  or  the  money  been  paid  on  it,  with 
this  endorsement ;  otherwise,  the  case  is  still  stronger  for  the  claim- 
ant. But  we  have  Mr.  Maxcy's  report  and  the  petitioner's  affidavit 
settling  the  matter. 

The  Secretary  also  speaks  of  it  as  signed  in  dupUc(xte.  This  is  not 
the  fact.    There  is  no  evidence  of  it. 
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The  admission  by  the  claimant  of  the  original  existence  of  an  assign- 
tnent)  in  fact,  is  qualified  by  a  denial  of  its  validity,  its  legal  existence, 
at  any  time — still  more  of  such  legal  existence  at  the  time  of  Cazeau's 
death  or  of  the  payment  made  by  the  United  States.  The  whole 
admission  must  be  taken  together — (1  Greenl.,  §  201) — and,  so  taken, 
it  is  not  an  admission  of  that  which  the  government  must  prove,  viz: 
the  legal  existence  of  the  assignment  at  the  time  of  payment. 

It  may  be  true  that  the  Court  may  consider  all  parts  of  the  admis- 
sion ;  may  believe  part  and  disbelieve  part ;  may  believe  the  admig^ 
sion  and  disbelieve  the  denials.  If  so,  the  United  States  have  pro- 
duced some  admissible  evidence,  and  the  question  will  be  as  to  it? 
weight. 

It  was  not  necessary  to  make  any  admission.  The  heirs  of  Cazeau 
might  have  denied  the  existence  of  any  assignment,  and  the  govern- 
ment never  could  have  proved  it.  The  candor  of  the  admission  made, 
gives  credibility  to  the  denial  of  the  validity  of  the  assignment,  and 
the  assertion  of  its  annulment  and  surrender.  If  it  existed  in  force, 
Stewart  ought  to  have  had  it,  or  to  have  proved  its  existence  and 
accounted  for  its  non-production.  He  ought  to  have  shown  some 
reason  why  Corbeaux's  claims  were  not  presented  in  Gazeau's  lifetime, 
or  for  nine  years  after  the  date  of  the  alleged  assignment.  His  failure 
to  do  all  this  irresistibly  fortifies  the  claimant's  denials,  and  gives  to 
his  admission  almost  the  force  of  proof  in  his  favor. 

Nor  do  the  facts  make  out  a  case  of  neglect  on  Gazeau's  part,  ena- 
bling Gorbeaux  to  practice  this  deception  upon  the  government.  He 
did  nothing  to  put  it  in  Gorbeaux's  power  to  mislead.  He  did  not 
give  the  copy  or  know  of  its  being  given,  nor  could  he  have  prevented 
it.  He  was  not  bound  to  anticipate  that  Gorbeaux  would  attempt  so 
bold  a  fraud ;  still  less,  that  the  government  would  be  imposed  on  by 
so  shallow  a  device ;  and,  consequently,  was  not  boimd  to  forewarn 
them  against  it. 

It  may  be  confidently  asserted  then,  that  the  government  utterly 
fail  to  sustain  their  defence  of  payment ;  that  they  do  not  even  pro- 
duce a  particle  of  compdent,  much  less  stiffUAevdj  evidence,  excepting 
perhaps  a  supposed  admission,  which  has  no  force  at  all. 

But  the  claimant  produces  positive  evidence  to  disprove  the  defence 
of  the  government. 

First,  he  produces  the  original  instrument  of  assignment,  the  iden- 
tity of  which  has  never  been  questioned.  Prima  facie,  the  claimant's 
possession  of  it  is  lawful.  It  is  presumptive  evidence,  therefore,  that 
Gorbeaux  was  not  entitled  to  it ;  and,  consequently,  that  it  was  either 
never  delivered,  which  is  essential  to  give  it  force,  or  that  it  was  after 
wards  annulled  and  surrendered. — (1  Greenl.  on  Ev.,  §  34,  38.) 

We  have  then  the  presumption  of  fraud,  the  presumption  against 
the  existence  of  a  valid  original,  raised  by  the  presentation  of  a  copy 
only  by  Stewart,  nine  years  after  its  date,  without  accounting  for  the 
original,  fortified  by  the  presumption  of  concealment  and  surrender, 
raised  by  the  claimant's  possession  of  the  original.  This  makes  assn- 
ranee  doubly  sure. 

It  has  been  objected  that  we  ought  to  show  a  judicial  cancellatioD 
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of  the  inatrament ;  in  reference  to  which,  it  suffices  to  challenge  the 
production  of  a  single  authority  or  principle  of  law  to  countenance 
such  a  position.  What  more  natural,  usual,  or  legal  method  of  an- 
nulling a  contract,  than  to  surrender  it  to  the  party  bound  by  it? 
What  would  be  thought  of  Cazeau,  with  the  original  in  his  possession, 
and  no  legal  evidence  of  its  existence  in  anybody  else's  hands,  filing 
a  bill  to  set  it  aside,  or  to  set  aside  a  copy  of  it  in  somebody's  pos- 
session? 

Cazeau  did  proceed  against  Corbeaux  criminally ;  but,  as  appears 
from  the  record  of  that  proceeding  on  file,  there  could  be  no  order 
for  the  cancellation  of  the  instrument  in  a  criminal  proceeding ;  but 
it  was  probably  surrendered  in  consequence  of  that  proceeding. 

Next,  we  have  the  fact  that  Cazeau  did  notify  the  government, 
immediately  after  the  date  of  the  alleged  assignment,  that  he  still  held 
the  claim. — (See  Report  in  House  Doc.  No.  356,  28th  Cong.,  first 
seasion.) 

In  the  next  place,  we  have  the  facts  set  forth  in  the  report  upon 
this  claim,  of  Virgil  Maxcy,  Solicitor  of  the  Treasury  in  1836,  (see 
Honse  Doc.  270,  30th  Cong.,  first  session,)  and  the  proofs  referred  to 
in  said  report,  viz :  That  no  part  of  the  consideration  stipulated  in 
the  assignment  was  paid  to  Cazeau ;  that,  by  a  collateral,  contempo- 
raneons  agreement,  the  power  of  attorney  was  to  last  only  during  two 
sessions  of  Congress ;  that  fraud  and  imposition  were  practiced  on 
Cazeau ;  that,  in  less  than  five  months  after  its  execution,  he  revoked 
the  power  of  attorney  and  instituted  criminal  proceedings  against 
Corbeaux,  (in  consequence  of  which,  doubtless,  the  instrument  was 
surrendered;)  that,  as  early  as  1809,  Cazeau  sent  all  his  original 
papers,  with  a  power  of  attorney,  to  General  Mason ;  that  Cazeau's 
heirs  never  received  any  of  the  money ;  and,  finally,  the  falsehoods  of 
Stewart's  statements  to  Congress — all  going  to  establish  conclusively 
the  fraud  of  Stewart  and  Corbeaux,  and  to  confirm  those  evidences 
of  it  which  ought  to  have  prevented  the  payment  to  Stewart. 

As  to  the  effect  of  payment  to  the  wrong  person. — (See  Opinions 
Att  6en.,  Roger's  Case,  v.  5,  p.  183,  and  Smith's  Case,  v.  4,  p.  298  ; 
Tieman  vs.  ^scaniere's  adm'rs,  10  Gill  and  J.,  225 ;  Chapman  vs. 
WiUiams,  7  H.  and  J.,  157.) 
As  to  interest : 

The  act  creating  the  Court  of  Claims  assumes  that  individuals  have 
claims  <^  right  against  the  United  States.  There  must  be  then  some 
rule  of  right,  binding  the  government.  It  would  seem  to  be  the  same 
that  regulates  the  dealings  of  individuals ;  for,  after  all,  a  contract 
with  the  government  is  but  a  contract  with  individuals.  The  highest 
evidence  of  what  is  right  between  individuals  is  the  general  law  of 
the  land.  By  the  general  law  of  this  country,  every  creditor  is  enti- 
tled to  interest  from  the  day  when  his  principal  debt  is  payable,  if  it 
he  a  Uquidated  demand. — (1  Hare  &  Wallace's  American  Leading 
Cases,  pp.  341-351.) 

It  is  considered  due  from  States. — (Respub.  vs.  Mitchell,  2  Dall., 
101 ;  Milne  vs,  Bempub.,  3  Yeates.  102 ;  Adams  vs.  Beach,  6  Hill's  N. 
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Y.  Bep.,  272 ;  and  from  the  United  States,  U.  S.  vs,  Cogswell,  3  Sum- 
ner, 204 ;  Thorndike  vs.  United  States,  2  Mason,  1.) 

Usage  may  be  resorted  to,  to  construe  an  express  or  implied  con- 
tract, but  not  to  ascertain  rights  growing  out  of  default  of  perform- 
ance. The  contract  does  not  contemplate  any  default,  and  is  not 
therefore  made  with  reference  to  any  usage  determining  the  conse- 
quences of  default. 

And  an  usage  which  is  binding,  must  be  uniform,  compulsory  on  all, 
and  reasonable. — (2  Greenl.  Ev.,  §  250,  251.)  The  usage  alleged  b 
this  case  would  be  one-sided,  arbitrary  and  unreasonable,  and  is  not 
uniform. 

But,  in  fact,  it  is  not  the  usage  of  the  government  to  pay  no  interest 
on  claims.  Out  of  1,808  claims  allowed  between  the  revolution  and 
April  11,  1836,  it  appears  1,754  were  paid  with  interest,  and  only 
54  without ;  and  of  the  latter,  19  passed  the  House  of  Representa- 
tives with  interest,  and  many  have  since  been  paid  with  interest, — 
(See  resolutions,  laws,  Ac,  relating  to  half-pay,  Ac,  published  in  pur- 
suance of  a  resolution  of  the  House  of  Reps,  of  April  11,  1836.) 

In  this  case  there  is  a  clear  right  to  interest  on  additional  grounds. 

The  resolutions  of  Congress  of  March  18,  1784,  in  relation  to  it, 
direct  interest  to  be  paid. 

It  is  one  of  those  cases  in  which  interest  is  allowable,  according  to 
the  Solicitor's  classification  filed  in  another  case,  and  is  there  mentioned 
by  name.  Congress  admitted  the  right  in  paying  one-fourth  in  1844, 
with  interest. 

JOHNSON  &  COX,  Attorneys. 


IN  THE  COURT  OP  CLAIMS.—No.  167. 

On  the  petition  op  Jacob  Bigelow,  administrator  op  Francis  Cazbau, 

deceased. 

Bri^  of  the  Solicitor  of  the  United  States, 

This  is  a  claim  now  for  $110,264  02,  with  interest.  It  has  been 
once  paid  in  full,  and  a  second  time  in  part.  It  is  founded  on  the  act 
of  1817,  vol.  6,  p.  191,  appropriating  $42,737  93  to  the  legal  rq»r& 
sentatives  of  Francis  Cazeau,  late  merchant  at  Montreal,  or  to  his  or 
their  assignee  or  attorney,  or  other  person  lawfully  entitled  to  receive 
the  same ;  and  the  question  made  by  the  claimants  is,  whether  three- 
fourths  part  of  this  money  which  was  paid  to  the  attorney  in  fact  of 
one  Francis  Corbeaux,  to  whom  so  much  of  it  had  been  assigned,  was 
paid  to  the  person  lawfully  entitled  to  receive  the  same. 

A  further  question  will  be  made  by  me  on  the  validity  of  the  act 
of  1817,  which  opens  the  case  on  the 

Merits  cf  the  original  daim. 

The  claim,  as  stated  in  the  petition,  and  as  presented  in  a  memorial 
in  1783,  was  for  three  items :  1st.  Flour  lost  by  the  failure  of  General 
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Arnold  to  invade  Canada  in  1777.  2d.  For  three  boats  and  freight 
captured  on  Lake  Champlain,  by  the  Americans,  in  the  same  year. 
And  3d.  For  cash  advanced  during  the  years  l778-'79  and  1780,  to 
procure  intelligence  for  the  American  generals. 

1.  It  was  alleged  by  Gazean  that  he  had  bought  the  wheat  and 
made  the  flour  under  a  verbal  contract  with  Arnold ;  and  that,  by  the 
terms  of  the  contract,  it  was  agreed  that  the  flour  should  be  at  the 
risk  of  the  government. 

2.  These  boats  had  been  loaded  with  brandy,  wines,  &c.,  intended 
for  the  Americans,  and,  it  is  alleged,  were  proceeding  directly  to 
them  when  they  were  captured  and  made  prize. 

The  consideration  of  the  particular  evidence  on  which  these  claims 
were  presented  in  1836  is  preceded,  in  Mr.  Maxcy's  report,  with  con- 
siderations of  some  testimony  going  to  show  that  Gazeau  was  a 
French  Canadian  of  wealth  and  influence,  who,  at  the  breaking  out  of 
the  American  revolution,  espoused  the  cause  of  the  revolted  colonies, 
and  maintained  a  correspondence  with  the  public  men  and  military 
officers  of  the  revolution  during  the  strifggle,  was  finally  suspected 
and  imprisoned  by  the  British,  and  driven  out  of  the  province. 
There  seems  to  have  been  a  favorable  opinion  entertained  of  him  by 
aome  persons  of  distinction,  and  a  lively  sympathy  is  manifested  for 
his  misfortunes  in  the  proceedings  of  Congress ;  but  that  he  per- 
formed any  real  service  for  Americans,  much  less  that  he  figured  in 
the  affairs  of  that  day,  as  described  in  the  Senate  report  of  1817,  or 
even  to  the  extent  Maxcy  describes,  there  is  no  reason  for  believing. 
Hia  claims  were  urged  on  the  continental  Gongress  without  proof,  in 
the  same  style  in  which  Maxcy  advocates  them  in  this  part  of  his 
report,  merely  on  the  character  of  the  individual ;  and  men  like  Mr. 
Monroe,  who,  as  is  well  known,  was  subject  to  be  imposed  on  in 
money  matters,  whether  his  own  or  those  of  the  government,  were 
willing  to  waive  all  proof  of  the  facts,  and  recognize  the  claims  pre- 
ferred against  the  government  by  Gazeau  without  proof.  Not  so 
Robert  Morris,  the  practical  man  of  business,  whose  position  and 
experience  taught  him  the  necessity  of  abiding  by  established  prin- 
ciples in  such  affairs,  to  avoid  being  made  dupes  through  appeals  to 
their  good  feelings,  and  thus  sacrificing  the  public  to  individuals. 
Accordingly,  he  said  in  his  letter  of  1784,  (see  Doc.  5,  No.  4,  as 
marked  and  referred  to  in  Maxcy 's  report :)  "  A  cursory  view  of  the 
enclosures  contained  in  this  letter  will  show  the  probability  that  Mr. 
Cazeaa's  demand  is  totally  unfounded."  *  *  *  He  then  guards 
Congress  against  the  encouragement  of  such  claims,  and  says :  "  I  am 
extremely  sorry  to  give  Gongress  trouble  on  any  occasion,  but  it  is 
^y  duty  to  suggest  the  danger  q^  innovating  on  eatoMisJied  rules. 
There  are  in  all  times  and  in  all  countries  persons  who  stand  ready 
to  take  advantage  of  the  unguarded  moments,  and  procure  acts  of  the 
«^overeign  authority  injurious  to  the  public  good.  The  beat  emotions  of 
M«  mind  6y  this  means  become  the  sources  of  evil,  and  pity/oi^  one  opercUes 
injustice  to  manyJ^ 

But  it  is  alleged  in  the  petition  that  Mr.  Barber,  commissioner  of 
accounts  for  the  State  of  New  York,  reported  afterwards,  in  July, 
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1785,  in  favor  of  the  claim.  But  the  Treasury  Board,  to  whom 
Barber's  report  was  referred  on  the  29th  of  August,  1785,  (see  No.  5,) 
say,  "  that  they  have  maturely  considered  the  report  of  said  commis- 
sioner, and  do  not  find  the  claim  of  Francis  Cazeau  supported  by  any 
other  evidence  than  his  o  vn  deposition ;  although  the  resolve  of 
March  18,  1784,  directs  that  Mr.  Cazeau's  testimony,  under  oath, 
should  be  admitted  in  support  of  such  evidence  ds  the  circumstances  <^ 
his  case  required.'^  Mr.  Maxcy,  in  commenting  on  this  action  of  the 
Treasury  Board,  (see  H.  Rep.  No.  694,  29th  Cong.,  1st  session,  p.  9,) 
says  this  declaration  demonstrates  that  the  "  concurrent  testimony '' 
produced  before  Commissioner  Barber  was  not,  from  some  circum- 
stance not  now  to  be  accounted  for,  referred  to  the  Board  of  the 
Treasury  with  his  report,"  &c. 

And  it  is  assumed  by  Mr.  Maxcy,  that  if  the  board  had  had  all  the 
testimony  before  them  on  which  Barber  had  acted,  they  would  have 
adopted  his  conclusion.  But  this  assumption  on  his  part  that  they 
had  not  all  the  evidence  upon  which  he  acted,  is  wholly  unwarranted, 
and  is  contradicted  by  the  language  above  quoted  from  their  report, 
and  would  take  away  all  justification  for  the  rebuke  they  give  Barber 
for  having  disregarded  the  resolution  of  Congress. 

Maxcy  quotes  from  Barber's  report  the  words  "  concurrent  testimony/* 
and  would  convey  the  idea  to  one  who  had  not  read  Barber's  report, 
that  Cazeau's  testimony  concurred  with  some  one  else,  whereas  it  is 
the  concurrence  or  consistency  of  Gcuzeau^s  own  statement  of  which  he 
speaks. 

Barber's  report  was  subject  to  another  exception.  The  board  say 
that  Congress,  by  resolution  of  March  18,  1784,  "had  directed  the 
accounts  of  said  Francis  Cazeau  to  be  adjusted  by  the  superintendent 
of  finance ;  and  order  having  been  taken  on  the  same,  the  reconsidera- 
tion of  these  accounts  did  not  come  under  the  cognizance  of  the 
commissioner  of  accounts  for  the  State  of  New  York." 

See  also  No.  7,  Doc.  5,  which  is  a  report  from  the  same  board,  com- 
posed of  Osgood,  Livingston,  and  Lee,  dated  August  14, 1786,  on  a 
petition  of  Cazeau,  dated  10th  August,  '86,  in  which  they  repeat  their 
former  report,  that  they  are  not  furnished  with  any  evidence  in 
support  of  any  part  of  it. 

It  thus  appears,  that  the  superintendent  of  finance,  in  1784,  and 
the  Treasury  Board,  in  1785,  and  again  in  1786,  rejected  this  claim  for 
the  want  of  any  evidence  to  support  it ;  and  that  Congress  reconsidered 
their  resolve  of  '84,  ordering  the  accounts  to  be  adjusted  on  2d  Feb- 
ruary, '86,  and  disallowed  all,  save  the  small  items  for  intelligence ; 
and  yet,  if  the  dates  are  to  be  credited,  the  claimant  had  then  in  his 
possession  all  the  essential  documents  on  which  Mr.  Maxcy  demon- 
strated not  only  the  character  and  services  of  Mr.  Cazeau,  but  the  par- 
ticulars of  his  loss. — (See  papers  marked  E,  F,  G,  I,  K,  M,  Q,  R,  and 
S.)  So  that  the  very  evidence  which  is  so  convincing  to  Maxcy,  i^nd 
which,  if  genuine  and  reliable,  is  undoubtedly  conclusive,  existed 
prior  to  all  these  rejections,  and  was  withheld  then  and  afterwards, 
although,  as  we  have  seen,  the  claim  was  rejected  by  the  superinten- 
dent of  finance  and  by  the  Treasury  Board,  again  and  again,  for  the 
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want  of  this  testimony.  It  is  rendered  certain  that  this  testimony 
was  not  before  them,  not  only  by  the  reasons  which  are  given  in  their 
reports  for  the  disallowance  of  the  claim,  after  the  favorable  action 
on  it  by  the  committee,  of  which  Mr.  Monroe  was  chairman,  and  by 
Congress,  but  from  the  Ust  of  papers  communicated  to  Mr.  Jefferson, 
then  minister  to  France,  June  4,  J  788,  under  resolution  of  Congress, 
to  forward  to  him  copies  of  the  papers  relating  to  the  Cazeau  claim, 
(see  U,  No.  4,)  where  we  find  what  papers  and  certificates  did  accom- 
pany the  memorials,  and  none  of  the  important  papers  above  noted 
are  included.  It  is  manifest  that  they  had  never  been  filed ;  and  as 
there  is  no  conceivable  reason  for  procuring  them  except  for  presen- 
tation to  Congress,  and  as  they  bear  directly  on  the  points  on  which 
proof  was  required  by  the  superintendent  and  Treasury  Board,  as 
shown  by  Mr.  Maxcy,  no  explanation  can  be  given  of  the  failure  to 
file  them,  except  that  they  did  not  exist  at  the  time  they  purport  to 
be  dated. 

Mr.  Maxcy's  failure  to  note  this  in  his  elaborate  report,  like  his 
observations  on  Barber's  report,  and  some  other  more  remarkable 
evidences  of  his  leaning  to  the  claimants,  hereafter  to  be  noticed, 
shows  the  animus  with  which  he  entered  on  the  duty  committed  to 
him.  When  and  how^  these  papers  came  into  existence,  or  by  whose 
agency,  it  is  not  material  to  inquire ;  for  even  if  due  to  that  accom- 
plished person,  Mr.  Josephus  B.  Stewart,  whose  frauds  and  misrepre- 
sentations are  so  much  insisted  on  by  the  present  claimants,  it  is 
nevertheless  true  that  they  and  Mr.  Maxcy  gladly  avail  themselves  of 
his  doings  and  representations,  false  or  otherwise,  which  go  to  estab- 
lish the  claim,  objecting  only  1jf>  Stewart's  appropriating  the  fruits  of 
his  labors. 

No  one  acquainted  with  men  will  controvert  the  soundness  of  the 
doctrine  laid  down  by  Messrs.  Morris,  Milligan,  and  Mercier,  in  their 
reports  on  this  claim  ;  nor  is  it  any  disparagement  to  any  one  who  has 
since  been  called  to  pass  on  the  questions  of  fact  on  which  they  acted, 
to  deny  to  them  equal  ability  for  giving  a  satisfactory  judgment. 

Maxcy  seems  to  suppose  that  Morris  was  influenced  in  the  rejection 
of  the  demand  by  the  condition  of  the  treasury,  and  quotes  a  letter 
to  show  the  poverty  of  the  government  at  that  time.  But  I  consider 
such  a  suggestion  a  reflection  on  Mr.  Morris'  integrity,  which  Maxcy 
ought  to  have  scrupled  to  make,  lest  his  leaning  the  other  way  might 
be  imputed  merely  to  the  fact  that  the  government  had  grown  rich 
m  the  mean  time. 

The  circumstances  to  which  Morris  refers,  as  showing  that  this 
claim  was  probably  unfounded,  have  never  been  successfully  combated. 

1.  Is  it  at  all  likely  that  if  Arnold  had  directed  Cazeau  to  procure 
provisions,  there  would  have  been  no  one  to  testify  to  it  but  himself? 
From  the  descriptions  given  of  Cazeau,  and  of  his  intimate  relations 
with  our  officers  in  Canada,  it  seems  incredible  that  he  should  not 
have  able  to  procure  proof  on  this  point  if  it  had  been  true.  It  is 
excused  on  the  ground  of  the  secresy  to  be  observed ;  but  the  order 
must  have  been  communicated  by  some  one,  or  given  by  Arnold 
himself;  and,  besides,  Mr.  Cazeau  would  not  have  been  the  only  person 
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to  whom  application  would  have  been  made  to  make  such  preparations 
for  the  return  of  the  American  army,  because  the  army  would  in  that 
case  need  something  besides  bread,  which  was  all  Cazeau  provided. 

2.  But  if  Cazeau  was  a  person  so  trusted,  and  so  deserving  of  it, 
why  did  he  waste  the  means  of  the  country  so  uselessly,  when,  as  it 
is  shown,  all  hope  of  the  return  of  the  army  was  given  up  before  he 
bought  the  grain. 

3.  But  the  most  extraordinary  part  of  the  story  respecting  the  flour 
is,  that  it  spoiled,  because  the  government  was  so  hostile  that  no  one 
dared  to  deal  with  him  or  work  for  him.  How  did  it  happen  that  he 
could  get  anything  sold  and  delivered,  if  nobody  could  be  found  to 
take  anything  away  ? 

As  to  the  boats  and  their  cargo :  how  can  any  one  believe  that  they 
were  destined  for  the  Americans,  and  yet  when  in  sight  and  ordered, 
refuse  to  come  to,  and  it  is  not  till  long  afterwards  that  we  hear  they 
were  designed  for  the  army  of  the  United  States?  Strange,  that  the 
people  in  charge  of  the  boats  would  not  say  to  their  friends  at  the 
time,  "  Do  not  fire  on  us — we  are  coming  to  you ;"  and  that,  even  when 
captured,  they  cannot  find  words  to  express  this  idea,  and  that  they 
stand  by  and  see  their  master's  goods  made  prize  of  among  his  friends, 
and  do  not  oflfer  a  word  of  explanation  for  years  afterwards. 

The  only  answer  to  these  facts  is  found  in  the  general  fact,  that 
Cazeau  was  a  recognized  friend  of  the  Americans,  and  suffered  for 
it ;  and  it  cannot  be  supposed  probable  that  he  would  defraud  his 
friends. 

I  reply,  that  the  nature  and  extent  of  his  friendship,  and  the  value 
of  his  services,  were  probably  much  better  known  and  appreciated  in 
1786,  by  the  men  who  participated  in  the  transactions  in  which  he 
claims  part,  than  they  can  possibly  be  known  at  this  day.  And  it  is 
to  be  observed,  also,  that  in  the  account  presented  to  the  French  gov- 
ernment he  professes  to  have  been  actuated  by  the  design  to  recover 
the  Canadas  for  the  French  monarchy ;  that  he  went  back  to  Canada 
from  Paris  by  direction  of  M.  D.  C.  Choisueil,  minister  of  foreign 
affairs,  for  that  purpose,  Ac,  &c. — (See  his  affidavit,  Nov.,  1807.) 

Men  are  strangely  mixed  with  good  and  evil,  and  we  are  every  day 
surprised  and  perplexed  by  the  contradictions  this  admixture  presentis 
in  the  same  character.  How  forcibly  was  this  exemplified  in  Ar- 
nold himself,  with  whom  this  transaction  is  said  to  have  occurred. 
When  we  find  that  the  extraordinary  courage,  endurance,  enterprise, 
and  talent  which  he  exhibited  in  his  country's  cause,  were  combined 
with  passions  base  enough  to  induce  him  to  betray  that  very  cause 
afterwards,  we  need  not  be  surprised  at  the  exhibition  of  lesser  vices 
in  others  who  have  not  exhibited  his  extraordinary  virtues.  If  it  be 
true,  therefore,  that  Mr.  Cazeau  was  as  zealous  an  American  as  he  is 
said  to  have  been,  it  by  no  means  follows  that  he  might  not  after- 
wards make  unjust  demands  upon  the  government,  especially  when 
he  became  necessitous.  It  is  manifest,  from  the  account  he  rendered, 
that  he  had  very  unreasonable  ideas  on  the  subject  of  the  extent  of  his 
rights  against  the  United  States,  and  that  he  did  not  mince  matters 
in  running  up  the  account  to  $2,801,251  48.     Among  the  charges, 
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$59,000  for  hie  services  as  secret  agent ;  then,  as  colonel  in  the  army, 
$11,600;  (no  commission  ever  having  been  held;)  $352,977  59  for 
property  confiscated,  &c.;  $296,296  30  for  loss  of  his  commercial  es- 
tablishment ;  $8,888  89  extra  expenses,  &c. 

He  must  have  had  a  most  extensive  wardrobe,  as  he  charges  for 
twenty  complete  suits  of  clothes,  12  dozen  fine  linen  shirts,  &c.  He 
swears  to  the  whole  of  it. 

The  adtof  1817  procured  by  the  fcdae  report  oftlie  Senate  committee. 

It  is  true  that  Congress,  in  1817,  formed  a  difierent  opinion  upon 
the  subject  of  Gazeau's  claim,  from  the  final  judgement  adopted  by 
the  old  Congress ;  but  it  is  also  true,  that  the  action  of  the  old  Con- 
gress was  not  brought  to  the  attention  of  Congress  in  1817.  See  re- 
port of  Senate  committee,  (2d  sess.,  14  Con.,  p.  344,)  in  which  the 
committee  say,  that  Cazeau  refused  to  accept  the  amount  reported  by 
Barber,  "  not  understanding  the  same  to  be  on  account/^  dec.  I  believe, 
that  if  it  then  had  been  known  that  the  subject  had  been  up  before 
Congress  and  their  officers  thirteen  times  (see  App.  No.  1)  and  was 
rejected,  after  being  before  them  for  three  years,  the  act  of  1817 
would  not  have  passed. 

Fraud  vitiates  the  act, 

I  think,  therefore,  that  it  is  shown  at  least  that  there  is  no  merit  in 
the  original  claim,  and  that  the  act  of  1817  was  passed  under  a  gross 
mistake  of  facts.  But  the  claimants  here  admit  and  insist  on  the 
falsehood  of  many  of  the  statements  of  the  report  of  the  committee 
under  which  the  act  was  passed,  and  I  have  shown  other  impositions 
put  on  the  legislature  by  the  committee,  and  together  we  make  *a  case 
of  imposture  and  fraud  which,  perhaps,  the  Court  may  think  requires 
it  to  hold  that  act  null  and  void. 

Payment, —  Was  the  claim  assignable — tvas  it  assigned  ? 

But  if  the  law  of  1817  be  valid,  has  not  the  money  been  paid  to 
the  proper  parties. 

It  is  argued  in  the  negative  by  the  claimants,  as  to  three-fourths  of 
the  amount  paid  Stewart,  on  the  grounds  : 

1.  That  the  Cazeau  interest  in  the  claim,  at  the  date  of  the  in- 
strument by  which  it  was  assigned  in  part  to  Corbeaux,  was  unli- 
quidated, and,  therefore,  unassignable. 

The  act  itself  answers  this  objection.  By  that  the  money  is  pay- 
able to  the  "representatives  of  Francis  Cazeau,  late  merchant  at 
Montreal,  or  to  his  or  their  assignee,"  Ac. 

As  the  act  speaks  of  him  as  deceased,  and  yet  provides  payment  to 
his  assignee,  it  must  be  intended  to  pay  it  to  one  who  had  such  an 
assignment  from  him  by  transfer  anterior  to  the  liquidation  of  the 
claim. 

2.  That  said  instrument  was  but  a  power  of  attorney,  and  was  re- 
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voked  by  the  death  of  Cazeau,  although  it  was  a  power  coupled  with 
an  interest.     I  admit  that  if  it  be  nothing  but  a  power  of  attorney,  it 
was  revoked  by  the  death  of  Cazeau ;  but  I  contend  that  it  was  a 
transfer  of  three-fourths  part  of  the  claim,  absolutely  and  indefeasibly, 
for  a  consideration  expressed  to  be  received  by  the  grantor.     That  if 
possible  this  is  made  plainer  by  the  provisions  respecting  the  revoca- 
tion of  the  power  given  in  the  same  instrument  to  secure  the  other 
fourth  part,  which  is  declared  revocable  only  on  payment  of  the  penalty 
of  $20,000,  and  by  the  collateral  instrument  executed  on  the  same  day, 
by  the  2d  article  of  which  it  is  provided  that  such  revocations  may 
be  made  by  Cazeau,  without  subjecting  him  to  the  penalty  if  the 
claim  be  not  successfully  prosecuted  within  the  two  sessions  of  Con- 
gress then  next  ensuing.     It  is  expressly  stipulated  in  the  first  article, 
after  providing  that  the  consideration  paid  should  not  be  recovered, 
that  "  the  three-fourths  interest,  granted  and  transferred  by  the  Sieur 
Cazeau  to  the  Sieur  Corbeaux,  in  the  aforesaid  credits  and  claims,  are 
equally  from  this  moment  and  for&oer  secured  by  the  latter  d^nibiv^y^ 
irrevocably^  arid  likevnse  in  every  state  of  things  whatsoever. 

That  Mr.  Maxcy  should  have  regarded  this  instrument  as  conferring 
upon  Cazeau  the  right  to  defeat  and  annul  the  whole  of  Corbeatix's 
interest  in  the  three-fourths,  as  well  as  to  revoke  the  power  over  the 
other  one-fourth,  in  defiance  of  its  plain  language  to  the  contrary, 
must  greatly  impair  his  credit  with  the  Court  as  an  impartial  judge 
in  the  case. 

The  United  States  might  object  to  considering  this  collateral 
agreement  at  all,  as  one  the  existence  of  which  tihiey  had  neither 
actual  nor  constructive  notice  ;  but,  as  the  paper  was  intended  only 
to  carry  out  more  explicitly  the  objects  of  the  principal  paper,  such 
objections  are  waived.  How  any  disinterested  man  could  construe 
it  otherwise,  is  unaccountable  ;  for  although  the  second  article  does 
give  the  right  to  revoke  the  powers  conferred  on  Corbeaux,  without 
subjecting  Cazeau  to  the  penalty  which  the  first  instrument  imposed, 
this  only  relates  to  the  interest  of  Cazeau,  and  was  professedly  intended 
only  to  provide  against  injury  "  to  the  Sieur  Cazeau^  who  renuzins  pro- 
prietor of  onefourth,  which  he  has  reserved  to  himsdf  in  the  aforesaid 
credits  J  ^ 

Nor  is  this  all ;  for,  anticipating  that  it  might  be  held  that  the 
interest  was  unassignable,  they  stipulated,  that  nevertheless  this 
assignment  should  be  obligatory,  and  Cazeau  should  pay  over  Corbeaux's 
proportion.  Whether  there  was  any  actual  consideration,  or  whether, 
.as  alleged  by  the  present  claimants,  Cazeau  was  imposed  on,  is  another 
question,  and  is  a  question  of  fact,  which  may  admit  of  discussion ; 
but  as  to  the  construction  of  the  written  instrument  between  the 
parties,  it  seems  to  me  there  can  be  no  dispute.  Cazeau's  letter 
to  Madame  Reeve,  (see  App.  No.  2,)  also  treats  it  as  making  over  to 
Corbeaux  three-fourths,  to  hold  as  his  own  property. 
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As  rtsp6cU  the  gttestioM  (^fact^  the  frand  alleged  to  hem  been  praduxd 
on  domau^  and  the  stf^posed  mrre/ilder  andammUmeid  (^  the  asaignmeni* 

The  only  testimony  offered  in  the  case  is  ex  peurte.  The  people 
charged  with  fraud  are  not  shown  to  have  heard  of  the  charge,  and 
are  not  interested  in  repelling  or  disproving  it* 

The  two  pieces  of  testimony  considered  most  effective  by  Mr. 
Maxcy  are  those  marked  A  A  and  B  B.  A  A  is  said  to  be  a  letter 
from  Caeean  himself  to  Mad.  RieeVe,  (see  App.  No«  2,)  dated  in  1808, 
in  which  be  speaksof  Gorbeaux  as  having  procured  him  to  assign  three- 
fourths  of  his  claim,  and  claiming  to  have  paid  1,200,000  frs.,  without 
having  paid  him  a  sou ;  and  that  he  had  instituted  criminal  proceed* 
ings  against  him  for  the  purpose  of  annulling  the  contract,  and  sending 
him  to  tiie  gaUeye« 

Upon  what  principle  is  such  a  paper  admissible  as  testimony  ?  If 
Oazeau  were  now  alive,  his  statement  could  not  be  received  against 
the  acknowledgments  of  his  deed.  But,  it  is  said,  the  circumstances 
confirm  the  statement.  There  is  the  same  objection  to  the  means  of 
proof  offered  to  show  these  circumstances.  Besides,  the  same  imbe* 
cility  which  would  enable  one  man  to  get  his  property  from  him,  and 
acknowledgments  of  the  full  payment  for  it,  with  the  recitals  that 
the  money  so  actually  received  should  not  be  returned,  would  enable 
others  to  get  the  money  away  from  him,  and  leave  him  in  poverty. 

A  A  and  B  B  are  relied  on,  also,  to  prove  judicial  proceedings  to 
reclaim  the  papers ;  and  it  is  argued  that  this,  with  the  subsequent 
possession  of  the  papers,  proves  the  surrender  of  the  papers  and  the 
annulment  of  the  assignment.  This  is  a  very  unwarrantable  conclu- 
sion. If  there  had  been  a  judicic^  annulment,  it  would  Undoubtedly 
have  been  produced.  The  possession  of  the  papers  argues  nothing, 
for  Gorbeaux  offered,  through  Mr.  Thills,  to  permit  Mr,  Caseau  to 
repossess  the  papers  in  the  office  of  the  Minister  of  Foreign  Affairs, 
if  he  thought  proper  to  apply  for  them,  but  distinctly  refused  to 
relinquish  his  rights  under  the  agreements.  If  the  papers  at  the 
office  were  the  originals  spoken  of,  his  subsequent  possession  of  them, 
therefore,  dearly  argues  nothing.  But  I  suspect  that  few,  if  any,  of 
the  papers  were  there :  becauee  we  find  this  letter  of  Gazeau's,  of 
1808,  speaks  of  having  then  employed  General  Mason,  of  Georgetown, 
in  his  business,  who  says,  in  his  letter  E  E,  he  was  referred  to  Victor 
Dupont  and  to  Mr.  Duplanty  for  the  documents  in  support  of  the 
claim ;  who  said,  in  reply,  that  the  documents  were  in  the  hands  of 
Hr.  Gazeau's  son  in  Ganada,  and  the  non-reception  of  them  delayed 
Mason's  action  till  Gazeau  died. 

But  subsequent  to  the  date  of  this  letter  informing  the  grandson  of 
the  employment  of  Mason,  viz :  on  the  20th  of  December,  1808,  we 
find  the  original  of  assignment,  which  it  is  supposed  in  argument  was 
surrendered  to  be  cancelled  at  the  time  of  the  recovery  of  the  original 
papers,  still  remained  on  file  in  the  office  of  the  American  consul  at  Paris. 
As  we  see,  howeveri  that  Mason,  who  had  already  been  employed,  was 
referred  to  persons  in  America  for  the  original  papers,  it  is  rendered 

Rep,  0-  C-  157 2 


.  13  JACOR  mOALOW. 

certain  that  snch  originals  were  not  recovered  of  Corbeanx,  and  the 
probability  is,  indeed,  that  thes^  papers  had  never  been  in  Corbeaux'f 
possession  at  all,  for  the  same  letter  of  Cazean  to  his  grandson  speaks 
of  his  son  Charles,  who  had  the  papers,  as  having  been  his  agent 
previously,  and  the  probability  is  tnat  these  papers  were  in  the  hands 
of  Charles,  or  Dnpont,  or  Daplanty,  in  America,  at  the  time  of  the 
assignment  to  Corbeaux  and  afterwards,  and  the  papers  which  Corbeanx 
had  were,  probably,  only  the  copies  which  were  afterwards  nsed  by 
Stewart. 

The  possession  of  the  other  original  papers  by  the  clahnants  does 
not,  thereforoygo  to  show  the  surrender  of  the  assignment  by  Corbeaux. 

What  other  evidence  is  there  ? 

There  is  no  judicial  decree  or  compdsory  process.  The  evidence 
of  Mr.  Thille,  adduced  by  the  elaiioants,  which  is  the  latest  account 
we  have  of  the  relations  between  the  parties,  shows  that,  whilst 
Corbeaux  offered  no  objection  to  Cazeau's  possessing  himself  of  certain 
-  papers,  he  adhered  to  the  rights  he  had  acquired  by  virtue  of  his 
agreement  with  Cazeau.  Against  this  positive  assertion  of  these 
rights  in  1808,  and  his  subsequent  assertion  of  them  here  before  Con- 
gress, what  evidence  is  there  that  he  had  surrendered  them  in  the 
intermediate  eight  years?  Nothing  but  the  allegation  that  the 
original  assignment  now  produced  in  court  was  produced  by  the 
present  claimant,  and  the  only  evidence  of  this  is  that  M r.  Maxcy 
says,  in  his  report,  that  he  found  nothing  but  a  copy  filed  in  the 
register's  office  ;  and  hence,  and  hence  only,  it  is  inferred  that  the 
present  claimant  found  the  original  among  Cazeau^s  papers  and  pro* 
duced  it.  There  is  no  direct  evidence  that  such  was  the  fact ;  no 
one  proves  either  the  finding  of  this  paper  in  Cazeau's  possession,  or 
the  filing  of  it.  Mr.  Maxcy  does  not  say,  as  I  understand  his  report, 
that  this  original  paper  accompanied  the  memorial  of  the  present 
claimant.  The  paper  Y,  of  which  he  speaks  as  accompanying  the 
memorial,  is  a  copy.  But,  if  be  should  be  supposed  to  intend  to  say 
that  the  original  accompanied  the  memorial,  how  does  he  know  the 
fact  of  which  he  speaks?  How  can  we  know  it?  The  memorial 
itself,  and  all  the  papers,  were  withdrawn  by  the  claimant  from  the 
files  of  Congress,  (see  Dickon's  statement,)  and  it  is  now  presented 
in  evidence  to  enable  us  to  see  either  the  ground  on  which  relief  was 
prayed,  or  the  exhibits  and  proofs  presented. 

If  it  be  admitted,  however,  that  this  identical  paper  was  presented  by 
these  claimants,  and  the  inference  adopted  that  it  was  obtained  from 
Cazeau's  papers,  does  it  follow  that  it  was  obtained  by  him  from  Cor- 
beaux, or  that  it  was  surrendered  by  Corbeaux  as  a  surrender  of  his 
rights? 

It  must  be  assumed,  in  order  to  this  reasoning,  that  this  paper  was 
the  only  original  executed  between  the  parties,  and  that  Corbeaux' 
was  the  depositary  of  it. 

Against  the  first  assumption  we  have  the  language  of  the  instru- 
ment itself,  that  it  was  ^  an  agreement  indented  ^  two  parts/^  to  which 
the  parties  had^^interdumgmbly  affixed  their  hands  md  seals;"  also 
the  nature  of  the  instrument  which  created  such  mutual  obligations 
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&8  to  require  it  to  be  interchangeably  signed  and  execnted,  thus 
showing,  by  its  terms  and  by  its  natnre,  that  it  was  probably  exe- 
cuted in  dmj^iooAe,  If  this  should  be  the  construction  and  conclusion 
adopted  by  the  Court,  of  course  the  production  of  one  original  by 
the  claimant  argues  nothing  ;  he  was  entitled  to  one,  the  other  party 
waB  entitled  to  the  other,  and  may  have  it  now  in  his  possession. 

It  does  not  follow,  by  any  means,  that  it  is  not  and  was  not  in  his 
possession  because  it  is  not  now  foun^i  in  the  Treasury  Department, 
By  what  law,  or  by  what  legal  reasoning,  is  it  assumed  that  the 
Treasury  Department  is  the  permanent  depository  of  the  original 
papers  of  Frenchmen,  necessary  to  be  used  in  Prance  to  determine 
the  rights  of  individuals  between  themselves.  The  circumstaiice 
that  the  same  instrument  contained  a  power  of  attorney  from  one  to 
the  other  to  transact  business  with  a  third  person,  would  not  make^ 
such  third  person  the  legal  custodian  of  the  paper,  nor  would  the' 
absence  of  it  from  his  vouchers,  and  the  presence  of  a  copy,  prove  or 
rwse  the  presumption  that  the  original  had  not  been  presented.  The 
natural  course  of  business  in  such  a  case  between  business  men 
would  be  marked  by  precisely  the  evidence  we  have  here.  The 
original  of  such  a  paper  required  to  be  used  elsewhere^would  not 
be  left  as  a  voucher  on  settlement  with  a  third  person ;  such  third 
person  would  have  no  right  to  demand  the  surrender  of  the  original 
paper;  all  that  could  be  required  in  reason  would  be,  to-be  furnished 
with  an  authentic  copy  of  the  paper. 

If,  on  the  other  hand,  the  Court  should  be  of  opinion  that  the  paper 
was  not  executed  in  duplicate,  the  possession  of  it  by  Cazeau's  admin- 
istrators does  not  imply  the  surrender  or  abandonment  by  Corbeaux  of 
his  rights  under  it,  because — 

1.  Considered  as  the  only  original,  in  connexion  with  the  fact  in 
proof  that  it  remained  on  deposit  at  the  consul's  office  in  Paris  more 
dian  a  year  after  it  was  executed  and  delivered,  it  is  probable  that 
the  office  was  made  the  depository  of  the  original. 

2.  It  is  never  shown  to  have  been  in  the  actual  possession  of  Oor- 
beaux,  for  although  its  formal  delivery  is  attested  so  as  to  give  legal 
effect  to  its  provisions,  it  is  certified  more  than  a  year  afterwards  that 
the  copy  given  to  Corbeaux  was  a  true  copy  of  the  original  which 
remained  on  deposit  in  the  office  of  the  consul.  '  Why  should  Corbeaux 
want  a  copy  if  he  had  the  original,  or  had  a  right  to  the  possession  of 
it,  and  could  have  had  it  for  the  asking  ? 

It  is  said,  indeed,  that  the  consul  certifies  what  was  not  true,  in  cer- 
tifying that  this  was  a  copy  of  the  original;  and  perhaps  it  will  be 
urged  that  he  supposed  his  record  was,  like  that  of  a  notary,  the 
original.  But  the  language  used  by  him  does  not  admit  of  this  con- 
struction ;  he  speaks  of  the  original  instrument^  first,  as  being  deposi-  ^ 
ted,  and  then  of  it  as  being  registered  at  a  date  long  subsequent  to 
the  date  of  its  execution. 

Nor  is  there  any  reason  for  supposing  it  to  have  been  deposited 
subsequent  to  the  date  of  its  execution  and  delivery.  The  fact  that 
a  dispute  had  arisen  within  five  months  afterwards  between  the 
parties ;  that  the  power  of  attorney  had  been  revoked,  and  that  at 
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the  date  of  the  copy  of  Gazeau'a  letter,  which  was  80th  November 
1808,  it  was  at  ita  hottest,  repels  altogether  the  preBumption  tiiat 
Corbeaux  would  have  put  the  original  pc^er  out  of  his  power,  if  he 
then  had  it  in  his  power.  Under  such  cirouioBtaBoes,  when  the  fact 
alone  appears  that  a  paper  affectii^  the  rights  of  two  persons,  whick 
was  deposited  at  the  consul's  office,  is  found  in  the  possession  of  one 
of  them,  is  it  to  be  inferred  that  the  other  either  consented  to  the 
surrender  of  the  paper  or  abandoned  his  rights  imder  it  ? 

Can  a  case  be  shown,  under  any  system  of  law,  where  a  party 
having  divested  himself  of  his  rights,  by  a  sealed  and  recorded  instaru* 
ment)  is  held  to  have  reinvested  himself  in  them  by  merely  getting 
possession  of  the  original  deed?  It  is  said  the  possession  argues 
either  that  the  paper  was  not  delivered,  or  that  it  was  reacquired 
fairly.  In  this  case  it  is  attested  on  the  face  of  the  instrument  that 
it  was  formally  delivered,  so  as  to  give  effect  to  it ;  and  we  have  aeea 
that  it  was  deposited  with  the  consul.  Under  what  circumstanoea, 
and  at  what  time,  and  by  whom  it  was  obtained  from  that  officer ; 
whether  by  Cazeau  or  some  other  person  ;  whether  before  Gazeau'a 
death  or  since ;  whether  before  the  act  of  1817  was  passed,  and  the 
money  paid  on  it,  or  since,  is  not  shown ;  and  no  circumstance  ifi 
offered  in  evidence  from  which  either  the  time,  the  manner,  or  the 
person  can  be  inferred.  It  is  shown,  however,  that  immediately  after 
Stewart  obtained  payment  of  the  money,  in  1817,  the  fact  became 
known  to  the  claimants,  one  of  whom  came  to  Washington,  and  went 
Ihence  to  Paris.  As  the  whole  case,  so  far  aa  the  three-fourths  is 
concerned,  depended  on  showing  the  actual  annulment  of  the  agree- 
ment between  Cazeau  and  Corbeaux  prior  te  the  payment  to  Stewart, 
and  as  the  transaction  was  then  recent,  it  might  be  expected  that 
some  direct  evidence  would  be  produced.  The  papers  on  file  in  the 
treasury  showed  that  when  Corbeaux  got  the  copy  of  his  power,  the 
original  was  on  file  at  the  office  of  the  consul  at  Paris.  If  the  original 
continued  on  file  in  that  office,  and  was  then  delivered  up  to  Reevea, 
such  delivery  would  not  avail.  If  it  hftd  been  delivered  up  previoualy 
to  Cazeau  by  the  consent  of  Corbeaux,  there  would  probably  be  some 
written  evidence  of  that  consent  preserved  in  the  office,  or  some  one 
in  the  office  who  could  testify  to  a  fact  then  recent.  The  time  of  tbe 
delivery  is  therefore  as  material  as  the  delivery  itself,  and  there  is  bo 
reason  for  presuming  that  the  time  was  prior  to  Gaaeau's  death  rather 
than  afterwards.  This  is  fatal  to  the  claim,  oft  the  doctrine  of  pre- 
sumption^ — (See  Cowen  and  Hill's  Notes,  part  1,  p.  469.)  Indeed, 
there  is  more  reason  for  supposing  it  surrendered  afterwards  than 
previously,  if  the  consent  of  Corbeaux  is  to  be  assumed ;  for,  to  the 
last  accounts  we  have  of  Corbeaux's  disposition  in  the  matter  during 
Cazeau's  life,  we  find  him  persistent  in  the  assertion  of  his  rights 
under  the  agreement.  But,  as  it  would  not  interfere  with  him  in  any 
way  for  the  Cazeau  heirs  to  get  the  money  paid  to  them,  if  they  could, 
by  merely  having  the  possession  of  this  paper,  it  is  quite  consistent 
with  the  character  the  claimants  give  of  him,  and  of  his  accomplished 
agent,  Mr.  Joseph  B.  Stewart,  that  they  should  then  agree  to  let  Mr. 
Bigelow  have  the  use  of  it. 
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No  Bfi^ffumaU  (mi  be  Ayx/iiim /t^  t^the  p&per. 

This  deed  was  an  ogrbelnMi  b^ween  the  parties  "  interchangeably 
executed/'  and  iras  the  ervideniee  "as  well  of  Oazeau's  rights  as  of  Cor- 
beanx's,  and  there  is  no  reoeon  why  Oorbecrax  shoiild  have  had  exdmive 
poBseaaion  of  it,  and  no  argument,  therefore,  can  bo  drawn  from  Cazeau's 
possession. 

The  attempt  to  show  an  ejfUAol  swrre^nder  of  ihe  assignment  by  a  false 

trandation. 

Another  attempt  to  show  ihat  the  assignment  was  received  from 
Oorbeavx  judicially,  or  at  least  to  show  its  surrender  through  official 
hands,  is  based  on  the  paper  A  A  ;  the  letter  of  Cazeau,  of -November 
80, 1808,  and  the  receipt  of  Thillfc  attached. — (For  correct  translation, 
see  App.  No.  2.) 

Only  a  part  of  Caseau's  letter  is  translated  by  the  claimant  or  by 
Maxcy,  and  Thill^'s  receipt  is  grossly  mis-translated  to  support  the 
argument. 

The  Court  will  observe  that  that  part  of  the  letter  of  which  the 
traiielation  is  found  among  the  papers,  speaks  of  the  institution  of 
proceedings  against  Oorbeaux.  The  receipt,  as  translated,  appears  to 
be :  1.  For  the  price  of  drawing  the  revocation  of  the  power  to  Cor- 
beaux ;  2.  The  denunciation  of  it  (the  acknowledgment  ?)  to  the  notary ; 
S.  A  summons.  And  condndes  with  this  language  :  '1  authorize  and 
request  Mr.  Lebon,  advocate,  to  whom  I  have  remitted  these  acts 
wi-fli  the  expedition  of  a  power  of  attorney  given  by  Mr.  Cazeau  to 
Oorbeaux,  to  return  them  to  the  bearer  of  this  receipt,  at  Paris,  January 
26,  1809.' ' 

The  latter  part  of  this  is  interpreted  to  be  an  order  on  Lebon,  in 
favor  of  the  bearer,  Cazeau,  for  the  revocation,  Ac,  and  the  pouter  of 
aittomeyfrom  Coisean  to  Corbeaux! 

The  true  translation  of  the  last  clause  in  this  paper  is  as  follows  : 
**  S.  A  citation  to  Mr.  Oorbeaux,  dated  2d  May  following,  by  virtue  of 
which  I  authorize  and  request  Mr.  Lebon,  advocate,  to  whom  I  have 
passed  these  instruments,  on  the  22d  Jtdy  last,  with  a  copy  of  the  power 
of  attorney  executed  by  Mr.  Cazeau  to  Oorbeaux,  that  he  (Mr.  Lebon) 
will  be  pleased  to  have  them  delivered  to  the  doorkeeper  of  thepr^ed^^ 
at  Paris,  &c. — (See  App.  No.  2.) 

The  difference  is  obvious,  and  the  object  is  shown  by  the  argument 
attempted  to  be  drawn  from  the  paper.  But  when  the  date  at  which 
these  papers  were  delivered  to  Lebon  is  put  in — (it  is  omitted  alto- 
gether in  claimant's  translation) — 22d  July,  1808 — and  it  appears  that 
it  waiB  a  copy  of  the  power  of  attorney  which  was  to  be  delivered  by 
Lebon  to  the  prefect,  and  not  the  original — ihe  expedition  of  which  to 
Mr.  Cazeau  was  committed  to  him  according  to  the  claimant's  transla- 
tion— ^it  is  manifest  the  receipt  relates  to  transactions  anterior  to  the 
letter,  at  the  date  of  which  their  difficulty  was  unsettled.  A  copy, 
too,  and  not  the  original,  is  to  be  delivered,  and  delivered  to  the  pre- 
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feet,  not  to  Oazean  ;  and  so  we  find  these  are  but  the  preliminaries  of 
litigation,  and  not  results  ;  preliminaries,  too,  which  authorize  the  pre- 
sumption that  an  authentic  record  exists  of  some  judicial  proceedings 
on  the  subject,  and  the  failure  to  produce  that  record  authorizes  the 
presumption  that  its  production  would  not  be  favorable  to  a  parfy 
who  seeks  to  substitute  presumptions  for  it* 


Effed  qf  the  rtde  against  secondary  evidence  on  the  daimomta  case,  cand 

Jds  effort  to  avoid  it  considered. 

It  is  illegal  for  the  government  to  pay  the  Jirst  time,  according  to 
the  claimant's  logic,  on  any  by  the  best  evidence  that  an  assignment 
was  made  ;  but  it  is  permissible  to  ^bj  a  second  time  to  one  who  claims 
that  the  assignment  was  annulled  and  invalid  at  the  time  of  the  first 
payment,  upon  the  most  shadowy  evidence  of  such  annulment — upon 
no  clear  evidence,  indeed,  of  any  single  fact  on  which  to  raise  the 
slightest  presumption  that  such  annulment  had  ever  taken  place. 

True,  an  effort  is  made  to  escape  from  this  dilemma  by  a  sort  of 
plea  of  offset,  that  as  the  United  States  committed  an  error  in  per- 
mitting secondary  evidence,  the  claimants  ought  to  be  permitted  to 
recover  without  any  evidence  at  all  but  merely  on  their  own  statement. 

This  is,  in  substance,  the  ground  taken  in  the  brief,  where  it  says 
the  claimant  only  admits  that  the  copy  on  which  the  government  paid 
was  a  true  copy,  coupled  with  the  statement  that  the  assignmeni  VKts 
nvU,  Who  asked  him  to  admit  anything  about  it  ?  If  he  had  chosen 
to  bring  us  into  court,  and  put  us  to  the  proof  to  show  payment  of 
the  money,  if  we  could  not  have  produced  the  original,  we  should 
have  offered  the  copy.  If  objected  to  and  ruled  out,  we  would  have 
shown  the  loss  of  the  original,  or  that  it  was  not  within  our  control,  and 
so  laid  the  foundation  for  letting  in  the  copy  to  prove  the  fact  that 
the  interest  was  assigned  to  the  man  whose  receipt  we  held.  This 
would  satisfy  the  strictest  rules  of  practice.  It  is  of  no  moment 
whether  there  was  any  power  of  attorney,  copy,  or  original  presented, 
or  receipt  taken  when  the  payment  was  made,  or  whether  the  proper 
basis  was  then  laid  for  the  admission  of  secondary  evidence  or  not. 
It  suffices  if  we  show  a  proper  receipt  and  power  at  the  trial,  and  a 
copy  would  then  be  admissible  if  we  had  not  then  in  our  possession  or 
control  the  original. 

But  if  we  had  to  depend  altogether  on  the  claimant's  admission, 
with  his  statement  annexed,  the  rule  does  not  require  that  the  state- 
ment annexed  shall  be  believed.  The  rule  requires  only  that  such 
statements  shall  also  be  admitted  in  evidence.  The  Court  is  only 
bound  to  hear  the  statement  of  fact  which  the  claimant  makes  in  such 
connexion,  and  is  not  bound  to  believe  it ;  and  is  still  less  bound  to 
adopt  the  legal  opinions  based  on  the  fact  so  stated. 

The  statement  of  fact,  touching  the  supposed  annulment,  which 
accompanies  the  admission  that  the  copy  is  genuine,  is  merely  that 
Cazeau  died  in  possession  of  the  original  paper.  That  it  had  been 
actually  annulled  or  cancelled  is  not  stated  as  a  fact  by  the  claimant, 


bnt  18  merely  matter  of  inference  from  this  fact^  and  the  documents 
mud  p  apers  before  the  oart. 

Bui  assunUng  mU  the  fads  oBegci  to  be  proved,  the  daim  has  no  merit 
iegaBf  or  egpdiaUy. 

The  daim^  with  this  admission,  depends  upon  showing  that  money 
"WBB  onlawfiilly  paid  out  of  the  treasury  to  one  whose  authority  to 
receive  it  was  shown  by  an  authentic  copy  of  a  su£Gicient  assignment. 
This  proposition  is  supposed  to  be  demonstrated  by  showing  that  such 
an  instrument  would  be  inadmissible  testimony  in  courts  of  justice.  If 
this  reasoning  be  conclusive^  it  may  be  demonstrated  that  tiiere  never 
^vas  a  lawful  payment  at  the  treasury ;  for  in  no  case  is  the  evidence 
required  there  to  obtain  payment  the  same  required  in  courts  to 
obtain  judgment ;  such  a  requirement  would  render  it  impracticable 
to  transact  the  business  of  the  government ;  for,  in  addition  to  requir* 
ing  in  all  cases  the  production  of  original  instruments,  such  instruments 
must  be  proved  by  the  subscribing  witnesses.  Thus,  in  the  case  before 
us,  if  the  original  instrument  had  been  produced,  it  could  have  been 
maintained  with  equal  reason  that  the  payment  was  illegal,  unless  the 
execution  of  the  instrument  had  been  proved  by  the  subscribing  wit- 
nesses, or  without  proof  of  the  identity  of  the  person,  Ac,  &c«  The 
certificate  of  the  consul  would  prove  nothing  in  a  court  of  justice,  as 
there  is  no  law  authorizing  him  to  take  any  one's  acknowledgment  of 
a  deed;  and  the  act  of  I4th  April,  1792,  vol.  1,  p.  254,  only  authorizes 
the  taking  of  protests  or  declarations  of  citizens  of  the  United  States, 
and  these  persons  were  not  citizens. 

There  being  no  statutory  law  regulating  the  evidence  upon  which 
such  payments  are  to  be  made,  and  the  reasoning  drawn  from  the 
requirements  of  courts  at  trials  being  inapplicable  to  these  transactions 
of  business  in  the  department,  and  such  requirements,  in  fact,  being 
both  unusual  and  impossible,  there  can  be  no  pretence  for  saying  the 
payment  was  illegal  in  any  sense. 

But  it  may  be  said  that  there  was  no  statute  law  violated  by  the 
officers  in  making  the  payment  in  question,  and  admitted  that  neither 
the  government  nor  individuals  could  be  expected  to  conduct  their 
ordinary  business  on  the  rules  of  evidence  required  in  courts,  yet  that 
neither  the  government  nor  individuals  were  required  to  be  expressly 
notified  that  an  agent  has  been  superseded,  or  that  an  assignment  has 
been  invalidated,  if  any  circumstances  are  made  known  to  the  paying 
party  which  would  put  a  man  of  ordinary  prudence  on  his  guard,  and 
induce  inquiry  in  the  proper  quarter  as  to  the  real  state  of  the  busa* 
ness  between  the  claimants. 

Was  there,  then,  anything  in  the  circumstances  of  this  case  to  put 
a  careful  officer  on  his  guard,  or  from  which  it  could  be  inferred  that 
there  was  anything  wrong,  or  notice  be  implied  not  to  pay  the  three- 
fourths  over  to  the  agent  of  Gorbeaux. 

Stewart,  to  whom  the  money  was  paid,  it  seems,  had  been  chancel- 
lor in  the  consulate  at  London  under  Colonel  Aspinwall,  and,  as  As- 
pinwall  testifies,  had  borne  an  unimpeached  character,  and  he  ex* 
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pressed  great  surprise  when  he  was  afterwards  told  that  he  bad  acCel 
dishonestly. 

He  presented  as  his  authority  a  copy  of  an  instrnment  acknowledged 
before  the  consid  at  Paris.  It  was  but  a  copy,  it  is  true,  but  it  was 
a  copy  certified  by  the  consul,  who  at  the  same  time  certified  that  the 
original  remained  on  deposit  in  his  office. 

In  the  absence  of  any  statutory  rule  requiring  the  production  of  the 
original  paper,  is  there  any  reason  to  distinguish  between  the  credit 
to  be  given  to  a  paper  which  yon  are  convinced  ie  a  faithful  copy  and 
the  original  ?  It  is  true  that  there  is  another  link  in  the  chain  of  proof, 
and  therefore,  philosophically  speaking,  the  evidence  is  weaker.  But 
in  a  ease  like  this,  where  a  paper  is  produced  as  a  voucher  against  the 
government,  and  it  is  certified  to  be  a  copy  by  one  of  its  own  offioers 
of  an  original  deposited  in  his  office,  and  so  is,  in  fact,  in  the  possession 
of  the  government,  would  there  be  actually  any  appreciable  difierence 
between  the  effect  produced  on  the  mind  by  a  copy  so  authenticated 
and  by  the  ^iginal  ?  Practicsdly,  there  would  be  no  difference  ;  aad 
this  is  so  true  that  in  many  of  the  8tates — in  Missouri,  for  instance — 
the  common  law  rule  requiring  the  production  of  the  original  is  aban- 
doned in  the  case  of  recorded  instruments,  certified  copies  from  the 
record  being  admissible  in  evidence  with  like  effect  as  originals,  And 
what  reason  is  there  for  requiring  the  observance  of  the  common  law 
rule  in  the  Treasury  Department,  in  preference  to  the  Missouri  rule  ? 
One  is  just  as  obligatory  on  it  as  the  other,  as  law.  Both  Bre  open  to 
selection  by  the  officers,  as  convenience  and  reason  shall  recommend 
them. 

Under  such  circumstances,  if  under  any,  the  officers  would  be 
justified  in  paying  to  an  assignee. 

Nor  is  the  fact  that  eight  or  nine  years  elapsed  before  the  passage 
of  the  law,  after  the  copy  was  obtained,  a  fact  suggestive  of  suspicion. 
The  natural  and  legal  presumption  would  be,  that  the  original  con* 
tinned  on  deposit  with  the  consul,  and  that  the  assignment  was  un- 
questioned, unless  those  who  were  interested  to  question  it  made 
known  their  objections. 

The  fact  that  Stewart  did  not  move  in  the  matter  at  all  before  Con* 
gross  till  the  session  of  1816-17  would  not  be  noticed  at  the  treasury ; 
nor  the  character  of  the  testimony,  or  representations  used  by  him 
before  Congress  to  obtain  the  passage  of  the  act.  These  might  be 
important  if  the  present  claimants  proposed  to  set  aside  the  act ;  but 
as  they  are  not  solicitous  for  that,  but  propose  only  to  draw  in  question 
the  action  under  it,  the  testimony  used  in  procuring  the  act,  and  the 
time  and  manner  at  which  it  was  procured,  are  not  of  any  moment 
here. 

But  if  the  attention  of  the  officers  had  been  drawn  to  the  delay  of 
Oorbeaux  in  thus  acting  on  his  assignment,  any  presumption  against 
its  validity,  arising  from  his  failure  to  present  the  daim  sooner, 
would  be  rebutted  by  the  fact  that  no  one  else  appeared  to  assert  any 
right  to  it  till  many  months  after  the  passage  of  the  act  and  payment 
of  the  money  under  it. 

Ladie9  are  not  imputable  to  the  offioers  of  the  government.  9  Whea^, 


720.  In  this  matter  these  claimants,  it  appears  by  Cazean's  letter, 
neglected  him,  and  the  claim,  too,  while  it  was  his,  and  until  Stewart 
had  been  successful  with  it.  He  says  in  the  letter  of  Nov.  30, 1808, 
that  he  had  not  heard  from  any  of  them  in  three  years ;  that  Charles 
had  advanced  him  nothing ;  that  in  his  poverty  and  sickness  he  had 
to  depend  on  strangers,  and  that  he  was  forced  to  get  strangers  to 
attend  to  his  affairs ;  nor  was  this  because  they  were  not  persons 
capable  of  looking  after  snch  things,  as  is  manifest  from  the  fact  that 
some  of  them  are  merchants  and  business  men,  (see  Gazeau's  letter,) 
and  from  the  diligence  and  success  with  which  they  have  had  them 
attended  to  since. 

M.  BLAIB. 


APPENDIX.— Wo.  1. 
BUxtement  cf  proeeedings  on  Gazeau'e  daim,  cmd  their  several  dates. 

1783. — ^A  committee  report  favorably  on- the  claim. 

Feb.  6,  1783. — Report  referred  to  the  superintendent  of  finance 
**  to  take  order.'' 

Jan.  26, 1784. — A  committee  report  favorably,  and  propose  seven 
resolutions. 

March  4,  1784. — ^The  above  assigned  for  consideration  on  the  18th. 

March  18,  1784. — ^The  report  and  resolutions  passed. 

April  1,  1784. — The  Auditor  makes  his  report  to  the  Comptroller, 
stating  that  no  proof  is  offered  to  support  the  account. 

April  8,  1784. — ^The  Comptroller  adopts  the  views  of  the  Auditor, 
and  enlarges  on  them  in  a  letter  to  the  superintendent  of  finance. 

April  13, 1784. — The  superintendent  concurs  in  the  views  of  these 
officers,  and  transmits  their  reports  to  Congress. 

May  6,  1785. — A  committee  of  Congress  recommend  a  repeal  of 
the  resolves  of  18th  March,  1784,  which  is  referred  to  the  board  of 
treasury. 

June,  1785. — ^The  resolution  passes  directing  the  commissioners  for 
settling  accounts  of  the  State  of  New  York  with  the  United  States 
to  examine  the  accounts  of  suc^  Canadian  refugees  as  have  furnished 
the  late  armies  with  any  sort  of  supplies,  and  report  thereon  to  Con- 
gress. 

July  27, 1785. — ^Wm.  Barber  reports  to  Congress  his  settlement  of 
Cazeau'fl  claim  under  this  resolve. 

August  29,  1785. — ^The  board  of  treasury  report,  repealing  the 
resolutions  of  18th  March,  1784,  excepting  that  relating  to  expresses. 

Feb.  2,  1786. — ^The  repealing  resolution  passed,  according  to  the 
report  of  the  treasury  board. 
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No,  2. 

April  24. 

Dear  Sib  :  Enclosed  you  will  find  a  translation  of  Cazeau's  letter 
and  the  receipt  attached  to  it,  and  the  originals. 

Yours,  &c,,  &C.J 

J.  C.  PICKETT. 
M.  Blaib,  Esq. 

[Dnplicate] 

Paris,  November  30, 1808. 

I  have  not  heard  anything  from  you,  my  dear  children,  for  three 
years.  What  are  you  thinking  about?  Boitx  your  duty  and  your  in- 
terests require  that  you  should  watch  more  carefully  over  my  life.  I 
have  not  yet  finished  my  business.  During  nine  years  that  Charles 
has  been  acting  as  my  agent  and  attorney,  he  has  advanced  nothing, 
and  I  am  obliged  to  have  recourse  to  strangers  to  superintend  my 
affairs.  Consequently,  I  have  authorized  General  Mason,  of  George- 
town, to  attend  to  the  adjustment  of  my  claims  before  Congress, 
which  do  not  amount  to  less  than  three  millions  of  dollars,  with 
interest  on  the  whole.  And  with  the  view  of  hastening  an  adjust- 
ment, I  have  empowered  *Mons.  Orthling — rue  de  la  Magdelene, 
Fauxbourg  Honore,  No.  14 — ^to  attend  to  my  affairs.  He  will  make 
all  the  necessary  advances.  He  has  great  resources  of  fortune,  and 
others  that  I  do  not  (cannot)  name.  I  wish  him  to  make  me  an  ad- 
vance of  money,  but  I  do  not  know  whether  he  will  do  so  until  he 
gets  my  power  of  attorney.  Just  now,  upon  my  recovery  from  a  very 
dangerous  illness,  which  has  lasted  nearly  two  years,  I  find  myself  in 
very  straitened  circumstances.  I  have  had  intermittent  fever,  jaundice 
and  dropsy,  for  eighteen  months,  and  had  become  so  weak  that  it  was 
necessary  to  have  two  persons  constantly  with  me,  and  they  never 
abandoned  me.  It  was  not  so,  however,  with  the  physicians.  Two 
of  them  deserted  me,  and  the  third  has  cured  me.  I  owe  a  large 
compensation  to  those  who  have  attended  me  and  have  made  the 
advances  I  needed. 

At  present  I  am  tolerably  well,  but  it  is  important  that  I  should 
take  good  care  of  myself.  I  think  of  going  to  the  country  next  spring 
for  a  change  of  air. 

A  year  ago  I  gave  a  power  of  attorney  to  a  certain  Francis  Corbeaux. 
He  wrote  it  himself,  and  in  such  a  way  that  he  has  got  possession  of 
three-fourths  of  my  fortune,  by  practicing  a  deception  on  me.  Judg- 
ing him  by  his  actions,  I  believe  him  to  be  one  of  the  worst  and  most 
dangerous  men  in  Paris.  I  have  brought  him  before  the  criminal 
court.  The  case  has  not  yet  been  decided.  My  witnesses  will  be 
examined  whenever  they  shall  be  required  to  be.  He  makes  it  ap- 
pear that  he  has  paid  me  1,200,000  francs,  although  I  have  not  received 
from  him  a  single  sou,  which  I  can  prove ;  and  the  consequence  will  be, 
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that  mj  authority  to  him  will  be  annalled,  and  he  will  be  condemned 
to  the  galleys.    I  will  inform  you  of  what  takes  place. 

How  are  my  dear  grandchildren  7  Let  me  hear  from  them,  and 
what  progress  they  are  making  in  their  education.  And,  as  regards 
those  engaged  in  commerce,  I  regret  that  it  has  not  been  in  my  power 
sooner  to  assist  them.  I  do  not  know  the  names  of  Cazeau's  children, 
but  they  are  equally  dear  to  me.  It  would  be  a  great  happiness  for 
me  if  I  could  have  the  pleasure  of  seeing  them.  Embrace  them  all 
for  me. 

Give  me  some  news  of  our  friends  on  the  river  St.  Pierre  and 

[Some  of  the  words  being  hidden  by  the  wafer,  the  rest  of  the  sentence 
cannot  well  be  made  out.  It  is  of  no  consequence,  however,  being 
merely  inquiries  about  friends.] 

May  you  all  enjoy  health  and  prosperity.  I  am  and  will  ever  be 
your  tender  and  affectionate  father.    I  embrace  you. 

PR'S  CAZE\U. 

Let  me  hear  from  you  all  in  a  letter. 

Address — Rue  de  Vemeuil,  No.  21,  Fauxbourg,  St.  Germain. 


TrcmdcUton  (/  the  paper  aJtixiched  to  M.  Ccaeau^a  letter. 

I  have  received  of  Monsieur  Cazeau  the  sum  of  thirteen  francs  49 
centimes,  ($2  65,)  for  the  following  instruments  factes)  prepared  at 
his  request,  to  wit :  the  Ist,  containing  a  revocation  of  the  power  of 
attorney  executed  by  him  to  Mr.  Corbeaux,  the  19th  of  April,  1808  ; 
2d,  the  denunciation  of  the  latter  to  the  notary,  dated  the  22d  of  the 
same  month  ;  and,  3d,  a  citation  to  M.  Corbeaux,  dated  the  2d  of  the 
May  following,  by  virtue  of  which  I  authorize  and  request  Monsieur 
Lebon,  advocate,  to  whom  I  have  passed  these  instruments,  on  the 
26th  of  July  last,  with  a  copy  of  the  power  of  attorney  executed  by 
Mr.  Cazeau  to  Corbeaux — that  he  (M.  Lebon)  will  be  pleased  to  have 
them  delivered  to  the  doorkeeper  of  the  prefect.  At  Paris,  this  26th 
of  January,  1809. 

MRE.  THILL^. 

The  letter  is  addressed  to  Madame  John  Reeves,  merchant,  Paux- 
bourg,  St.  Lawrence,  Montreal,  Canada,  via  New  York. 


IN  THE  COURT  OF  CLAIMS. 


ON  REABGUMENT  OF   THfi   PETITION   OF   THE  REPRESENTATIVES  OF  FRANCIS 

CAZEAU,  DECEASED. 

Brief  of  United  BtaJtee  SoUdtor. 

The  claim  is  that  the  deceased  was  defrauded  of  his  rights  against 
the  government  by  one  Corbeaux,  to  whom  three-fourths  of  it  was  as- 
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eipied,  but  that  ike  Aseigtiment  was  cancelled  before  th^  tnoney  was 
paid  by  the  government,  although  without  any  notice  that  such  can- 
cellation had  taken  place ;  bnt  as  the  government  paid  on  a  copy  of  the 
assignment,  there  was  an  irregularity  for  which  the  government  should 
be  deemed  to  have  had  notice  of  the  cancellation. 

Now,  if  we  assume,  for  the  sake  of  argument,  the  fact,  of  which  there 
is  not  a  little  of  proof,  that  such  cancellation  took  place,  and,  2d,  that 
the  payment  on  a  copy  was  in  itself  an  irregularity,  there  is  not  the 
least  logical  connexion  between  the  premises  and  the  conclusion  sought 
to  be  drawn  from  them.  No  laches  can  be  imputed  to  the  public. 
4  Mass.,  622  ;  3  Berg.  &  B.,  291 ;  4  Henn  A  H.,  57 ;  1  Penn.  B.,  476. 


Jacob  Bigelow^  Adii'b  of  Fbangis  Cazeau,  vs.  The  llNrrED  States. 

Judge  Blackfobd's  opinion. 

The  following  appears  to  be  the  history  of  this  case : 
The  intestate,  Francis  Cazeau,  had  certain  claims  against  the  United 
States,  which  accrued  during  the  war  of  the  revolution.  On  the  30tli 
of  November,  1807,  at  the  city  of  Paris,  the  following  agreement 
respecting  said  claims  was  entered  into  between  said  Cazeau  and  one 
"Francis  Corbeaux: 

"Whereas  Francis  Cazeau,  formerly  of  the  city  of  Montreal,  in  the 
province  of  Canada,  merchant,  now  of  the  city  of  Paris,  hath  just 
and  considerable  claims  upon  and  against  the  government  of  the 
United  States  of  America,  which  claims  consist  of  the  following  items, 
to  wit :  First,  the  amount  of  supplies  for  the  American  army  and 
other  disbursements  stated  in  a  certain  account  settled  and  approved 
by  William  Barber,  esq.,  the  commissioner  appointed  on  the  part  of 
Congress,  as  appears  by  his  report  thereon  bearing  date  the  twenty- 
seventh  day  of  July,  in  the  year  one  thousand  seven  hundred  and 
eighty-five.  Secondly,  for  moneys  actually  advanced  during  the 
seven  years  of  the  independence  war,  from  the  year  one  thousand 
seven  hundred  and  seventy-five  to  the  year  one  thousand  seven  hun- 
dred and  eighty-two,  inclusively,  which  advances  were  by  the  said 
Francis  Cazeau  made  in  his  capacity  as  a  political  and  secret  agent, 
appointed  and  authorized  by  the  American  and  French  governments. 
Thirdly,  for  losses  which  the  said  Francis  Cazeau  did  actually  sustain, 
both  by  the  confiscating  and  plundering  of  his  estate,  effects,  and 
other  property,  by  the  British,  in  consequence  cf  the  active  part  he 
had  •  taken  in  the  political  affairs  of  the  United  States  during  the 
independence  war  ;  which  he  did  at  the  pressing  solicitation  of  liie 
American  and  French  governments,  and  under  the  solemn  promise 
that  said  governments  would  fully  compensate  and  indemnify  him, 
the  said  Francis  Cazeau,  for  the  loss  of  the  property  alluded  to. 
Fourthly,  for  an  indemnity  due  to  the  said  Francis  Cazeau,  on  ac- 
count of  the  utter  dissolution  and  ruin  of  his  commercial  establish- 
mentiS  and  very  extensive  Une  of  business  and  industry,  this  loss  be- 


in^  also  the  result  of  the  said  Franeifi'  proscription  by  the  British 
governmenty  owing  to  the  services  he  had  rendered  to  the  United  States* 
Fifthly,  the  said  Francis  Casseau's  pay  as  a  commissioned  colonel  in 
the  American  amy  daring  8ev«n  yean.,  to  which  most  be  added 
both  the  allowance  of  five  years'  pension,  and  the  grant  of  lands  made 
by  law  to  officers  of  the  said  rank.    Sixthly,  the  amount  of  the  un-* 
avoidable  expense  which  the  said  Francis  Cazean  hath,  dnring  these 
four  and  twenty  years  past,  been  put  to  in  the  lawfal  though  hither'^ 
to  unsuccessftd  prosecution  of  his  just  claims  upon  the  government  of 
the  United  States.    Seventhly,  the  amount  of  interest  upon  the  ad^ 
vances  above  mentioned  and  other  sums  withheld  from  him  by  the 
said  government,  which  interest  is  calculated  from  the  day  the  above 
items  became  due,  respectively,  down  to  the  thirty-first  day  of  De- 
cember  next,  and  at  the  rate  of  six  per  centum  per  annum,  being  the 
legal  rate  in  the  United  States ;  dke  whole  of  which  items  amount 
to  the  sum  of  two  milli<ms  eight  hundred  and  one  thousand  two 
hundred  and  fifty-one  dollars,  forty*eight  cents,  lawful  money  of  the 
United  States  of  America;  equal  to  fifteen  millions  one  hundred 
and  twenty-six  thousand  seven  hundred  and  fifty-eight  livres  tour- 
noiSy  or  to   fourteen  millions   nine   hundred    and   forty   thousand 
seven  francs  and  ninety  centimes,  the  present  money  of  France  ;  as 
will  more  fully  appear  by  a  certain  schedule,  being  a  detailed  state^ 
ment  and  accoimt  of  the  said  claims,  certified,  sworn  to,  and  sub* 
scribed  on  the  day  of  the  date  hereof  by  the  said  Francis  Cazeau ;  and 
whereas  the  said  Francis  Cazeau  did  never,  either  by  himseif,  or  by 
any  one  acting  for  him,  or  under  his  authorisation,  receive  either 
from  the  government  of  France  or  from  that  of  America,  any  kind  of 
payment  or  satisfaction  whatever,  so  that  he  remains  to  this  day  a 
lawful  creditor  of  the  government  of  the  United  States,  to  the  above 
mentioned  full  amount  of  two  millions  eight  himdred  and  one  thou" 
aand  two  hundred  and  fifty-one  dollars,  forty-eight  cents,  including 
the  interest  up  to  the  close  of  the  present  year,  as  aforesaid ;  and 
whereas,  by  the  last  accounts  the  said  Francis  has  received  upon  that 
subject,  it  appears  that  the  Congress  of  the  United  States  did,  on  or 
about  the  ninth  day  of  April,  in  the  year  one  thousand  eight  hundred 
and  two,  come  to  a  resolution,  ihe  purport  of  which  was  to  adjourn 
the  claim  of  the  said  Francis,  relative  to  the  said  demands,  unto  the 
third  Monday  in  the  month  of  November,  then  ensuing,  for  further 
consideration ;  since  which  information  the  said  Francis,  owing,  with- 
out doubt,  to  the  difficulties  of  the  maritime  war,  has  heard  no  more 
about  his  claims  aforesaid ;  and  whereas  the  said  Francis'  unfavorable 
circumstances  make  it  a  ms^rial  object  for  him  to  have  so  valuable 
and  just  a  claim  properly  managed  and  attended  to,  and  inasmuch  as 
his  old  age  and  bad  state  of  health  make  it  impracticable  for  him  to 
attend  personally  to  the  same :    Now,  this  agreement,  indented  of  two 
parts,  made  and  concluded  between  the  said  Francis  Cazeau  on  the 
one  part,  and  Francis  Corbeaux,  junior,  of  the  city  of  Paris,  gentleman, 
on  the  other  part,  witnesseth,  that  for  and  in  consideration  of  the 
sajn  of  one  milUon  and  two  hundred  thousand  francs  unto  him,  the 
said  Francis  Caaeaa,  well  and  truly  in  hand  paid  by  the  said  Francis- 
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Gorbeaux,  junior,  preyions  to  and  before  the  sealing  and  delivering 
of  these  presents,  the  receipt  whereof  the  said  Francis  Cazeau  doth 
hereby  acknowledge,  and  thereof  and  therefrom  doth  acquit  and  dis- 
charge the  said  Francis  Gorbeaux,  junior,  his  heirs,  executors,  admin- 
istrators, and  assigns,  and  every  one  of  them  by  these  presents,  as 
well  as  from  various  other  good  causes  and  reasons  him,  Francis  Ga* 
zeau,  thereunto  moving,  he,  the  said  Francis  Gazeau,  hath  conveyed, 
sold,  bargained,  set  over,  and  assigned,  as  he  doth  hereby  convey, 
selly  bargain,  set  over,  and  assign  unto  the  said  Francis  Gorbeaux, 
junior,  his  heirs,  executors,  administrators,  or  assigns  forever,  three 
full  quarter  parts  of  the  whole  of  the  above  recited  claims  or  demands 
upon  the  said  government  of  the  United  States  of  America,  amounting, 
as  aforesaid,  to  the  whole  sum  of  two  millions  eight  hundred  and 
one  thousand  two  hundred  and  fifty-one  dollars,  forty-eight  cents, 
the  interest  thereon  up  to  the  close  of  the  present  year  being  therein 
included,  and,  generally,  three  full  quarter  parts  of  all  and  every 
the  right,  title,  interest,  use,  possession,  claim,  and  demand,  what- 
soever, which  he,  the  said  Francis  Gazeau,  now  hath,  or  may  or  in 
anywise  ought  to  have,  of,  in  or  unto  or  for  the  above  recited  demands 
or  claims  upon  or  against  the  said  government  of  the  United  States  of 
America,  their  officers,  citizens,  and  territories  ;  the  meaning  and  in- 
tention of  the  said  Francis  Gazeau  being  hereby  to  assign,  convey, 
and  set  over,  unto  the  said  Francis  Gorbeaux,  junior,  his  heirs,  execu- 
tors, administrators,  and  assigns,  three  full  quarter  parts  of  all  claims 
and  demands,  he,  the  said  Francis  Gazeau,  may  or  ought  to  have  upon 
and  against  the  United  States  of  America,  or  of  what  may  be  re- 
covered thereon,  now  excepted  and  reserved ;  to  have  and  to  hold 
the  said  three  full  quarter  parts,  together  with  the  interest  that  may 
accrue  thereon,  and  everything  incident  thereto,  unto  the  said  Francis 
Gorbeaux,  junior,  his  heirs,  executors,  administrators,  and  assigns  for- 
ever, as  their  lawful  due  and  property,  and  for  their  sole  use  and 
benefit ;  and  it  is  further  agreed  between  the  parties  to  these  presents, 
that  the  said  three  full  quarter  parts  so  conveyed  and  assigned  shall 
be  so  understood  as  to  be  three  quarter  parts  of  what  may  be  recovered 
from  the  said  government  of  the  United  States  of  America,  be  the 
same  more  or  less  than  the  three  quarters  of  the  above-mentioned 
sum  of  two  millions  eight  hundred  and  one  thousand  two  hundred 
and  fifty-one  dollars  forty-eight  cents  ;  the  stating  of  said  sum  being 
intended  only  as  an  estimate,  and  not  to  operate  against  either  of  the 
parties,  so  that  none  shall  have  any  kind  of  recourse  or  remedy  against 
the  other,  should  the  full  amount  recovered  be  more  or  less  than 
the  stated  sum  of  two  millions  eight  hundred  and  one  thousand  two 
hundred  and  fifty-one  dollars  forty-eight  cents,  or  should  nothing 
be  recovered  at  all,  the  true  intent  and  meaning  of  these  presents 
being  that  the  said  Francis  Gorbeaux,  junior,  his  heirs,  executors, 
administrators,  and  assigns,  shall  be  entitled  to  or  receive  only  three 
full  quarter  parts  of  what  shall  be  recovered  from  the  government 
aforesaid ;  and  it  is  further  agreed  between  the  parties,  that  the 
better  to  insure  the  settlement  and  recovery  of  said  claims,  the  said 
Francis  Gorbeaux,  junior,  shall  be  fully  and  irrevocably  empowered 
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to  act  botli  in  his  own  behalf,  and  in  behalf  of  the  said  Francis  Oazeau, 
his  heirs,  executors,  administrators,  and  assigns ;  wherefore  he,  the 
said  Francis  Cazean,  for  himself,  his  heirs,  execntors,  administrators 
and  assigns,  hath  made,  constitnted,  and  appointed,  as  he  doth  hereby 
make,  constitnte,  and  appoint,  the  said  Francis  Corbeanx,  junior,  his 
heirs,  executors,  administrators,  and  assigns,  to  be  his  tme  attorney  or 
attorneys,  irrevocable  as  far  as  regards  the  three  quarter  parts  hereby 
assigned  for  him,  the  said  Francis  Cazean,  for  his  use  and  benefit,  in 
his  name  and  behalf,  as  far  as  regards  the  one  quarter  part  of  said 
claims  not  assigned  and  conyeyed  by  these  presents,  and  as  to  what 
regards  the  said  three  full  quarter  parts  presently  assigned  and  con- 
veyed, for  the  proper  use  and  benefit  of  himself,  the  said  Francis 
Corbeaux,  junior,  his  heirs,  executors,  administrators,  and  assigns,  to 
ask,  demand,  sue  for,  and  by  all  lawful  ways  and  means  recover  and 
receive,  of  and  from  the  United  States  of  America,  their  government 
and  officers,  of  and  from  whomsoever  it  may  appertain,  all  such  sum 
or  sums  of  money  or  other  effects  of  any  nature  whatsoever,  as  may 
be  due,  owing,  payable,  detained  from  or  belonging  to  the  said  Francis 
Cazeau,  for  the  whole  or  any  of  the  above  recited  reasons  and  mo* 
lives  ;  and  to  that  end,  with  whomsoever  it  doth,  shall  or  may  con- 
cern, to  account  and  to  view,  state,  settle  and  adjust  all  and  every 
account  and  accounts  respecting  the  premises,  and  the  balance  or 
balances  to  receive,  and  upon  the  recovery  and  receipt  thereof,  in  due 
form  of  law  to  execute  and  deliver  requisite  and  sufficient  receipts, 
releases,  and  acquittances  ;  also  to  sell,  assign,  and  transfer  unto  any 
person  or  persons  the  whole  or  any  part  of  such  estates,  public  stocks, 
or  other  effects  as  may  be  given  in  payment  for  the  whole  or  for  part 
of  the  demands  aforesaid,  and  for  that  purpose  to  make,  seal,  and  exe- 
cute all  necessary  deeds,  conveyances,  acts  of  assignment  and  transfer, 
or  any  other  instruments  that  may  be  relative  thereto,  endorse  all 
notes  of  hand  and  bills  of  exchange  drawn  to  the  order  of  the  said 
Francis  Cazeau  ;  also,  if  need  be,  to  appear  before  all  judges  and  jus- 
tices in  any  court  or  courts  of  law  or  equity,  or  other  competent  tri- 
bunal or  tribunals  whatsoever  and  wheresoever,  there  to  do,  say, 
pursue,  implead,  give  in  memorials  and  petitions,  arrest,  attach,  and 
prosecute,  as  occasion  shall  be  or  require  ;  also  to  compound,  compro- 
mise, conclude,  and  agree  for  the  same  by  arbitration  or  otherwise,  as 
shall  be  thought  fit  and  most  beneficial,  with  power  also  of  substitution 
and  revocation,  and  generally  in  and  about  the  premises  to  do,  exe- 
cute, and  perform  all  and  whatsoever  shall  be  needful  and  requisite, 
as  fully,  absolutely  and  effectually,  to  all  intents  and  purposes,  as  the 
said  Francis  Cazeau  might  or  could  do  by  being  personally  present, 
and  to  have  done  the  same  ;  hereby  allowing,  ratifjring  and  confirm- 
ing all  and  whatsoever  shall  or  may  be  lawfully  done  by  virtue  hereof; 
and  it  is  further  agreed  by  and  between  the  parties  to  these  presents, 
that  in  case  the  payment  to  be  made  by  the  United  States  of  America 
should  take  place  partly  in  specie,  and  the  surplus  in  real  estates, 
stocks,  or  other  effects,  the  said  three  quarter  parts  hereby  assigned 
dan  conveyed  shall  be  taken  proportionately  upon  every  article  or 
kind  of  payment  so  received,  so  that  the  assignor  and  assignee  shall 
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therein  share  su^cording  to  their  respective  interest  in  the  whole 
claim  or  demand  ;  and  inasmuch  as  the  joint  prosecution  of  said  re* 
spectiye  interests  may  be  necessary  or  useful  to  the  recovering  of  the 
part  hereby  assigned,  it  is  further  agreed  between  the  said  parties 
that  in  case  the  said  Francis  Cazeau,  his  heirs,  executorB,  administn^ 
tors,  or  assigns,  should  at  any  time  previous  to  the  settlement  and 
recovery  of  the  claims  alluded  to  revoke  or  annul  the  whole  or  part  of 
the  above  granted  powers  relative  to  his  interest  not  assigned  by  these 
presents,  then,  and  in  consideration  of  the  above,  the  said  Francis  Oat 
sieau,  his  heirs,  executors,  administrators,  and  assigns  shall,  for  so 
doing,  forfeit  a  penalty  of  twenty  thousand  dollars,  money  of  the 
United  States,  to  the  said  Francis  Gorbeaux,  junior,  his  heirs,  executorB, 
administrators^  and  assigns,  to  be  by  them  levied  and  recovered  by 
way  of  execution  or  other  lawful  ways ;  provided,  nevertheless,  that  in 
oase  the  said  revocation  of  powers  should  take  place,  aoid  it  were  im* 
practicable  for  the  said  Francis  Gorbaux,  junior,  to  prosecute  sepa* 
rately  for  the  interest  hereby  assigned  unto  him,  so  as  to  have  the 
whole  claimed  and  recovered  by  the  said  Frauds  Gazeau  or  those  acting 
under  him,  then  the  said  Francis  Gazeau,  his  heirs,  executors,  ad- 
ministrators,  or  assigns^  shall  be,  as  they  are  hereby,  held  and  bound 
unto  the  said  Francis  Gorbeaux,  junior,  his  heirs,  executors,  administra- 
tors,  or  assigns,  to  account  for  the  said  three  full  quarter  parts  hereby 
assigned  of  whatever  shall  or  may  be  recovered  upon  the  claims  and 
demands  aforesaid,  either  directly  or  indirectly,  in  the  same  kinds 
and  e£fects  proportionately  as  may  be  received,  which  three  quarter 
p€U*ts  the  said    Francis    Gazeau  hereby  binds  himself,  his  heirSi 
executors,  administrators,  and  assigns,  in  the  said  case,  to  pay  or 
cause  to  be  paid  on  demand  unto  the  said  Francis  Gorbeaux,  junior, 
his  heirs,  executors,  administrators,  and  assigns;  and  it  is  further 
agreed  between  the  parties  that  the  said  Francis  Gorbeaux,  juniori 
shall  alone  bear  the  whole  charges  and  expenses  relative  to  the 
joint  prosecution  of  said  claims,  so  that  the  said  Francis  Gazeau,  his 
heirs,  executors,  administrators,  and  assigns,  shall  be  entitled  to  and 
actually  receive  the  one  quarter  part  hereby  reserved  clear  of  all  the 
said  expenses  and  charges  ;  provided,  nevertheless,  and  it  is  hereby 
agreed  between  the  piu'ties,  that  the  said  Francis  Gorbeaux^  junior, 
shall  have  it  in  his  power,  and  is  hereby  authorized,  in  order  to  effect 
said  prosecution,  to  employ  and  resort  to  such  means  as  he  may  think 
useful  and  proper,  none  excepted  or  reserved,  without  it  being  in  the 
said  Francis  Gazeau's  power  to  prevent,  impede,  or  disapprove  of  the 
use  of  said  means  when  fairly  resorted  to  or  employed,  whatever  the 
result  of  the  same,  contrary  to  the  said  Francis  Gorbaux,  junior's 
meaning  and  expectation,  might  be»     Finally,  it  is  hereby  averred  and 
declared  by  the  said  Francis  Gazeau,  that  he  hath,  either  by  himself 
or  by  any  other  person  or  persons  acting  under  him,  or  by  virtue  of 
his  authorization,  never  done,  suffered,  authorized,  or  attempted  any 
matter  of  act,  confession,  instrument,  or  proceeding  whatsoever,  by 
which  the  whole  or  any  part  of  the  above  mentioned  diaims,  Bnd  spe- 
cially the  share  thereof  hereby  assigned  and  conveyed,  might  be  im- 
peded, objected  to,  rejected,  defeated,  or  debarred ;  and  the  said  Francis 
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Gazeau  further  covenants,  promises,  and  binds  himself,  his  heirs  execu- 
tors administrators,  and  assigns,  unto  the  said  Francis  Corbeaux,  junior, 
his  heirs,  executors,  administrators,  and  assigns,  by  these  presents, 
that  neither  he  nor  they  nor  any  of  them  shall  ever  do,  suflfer,  authorize, 
or  attempt  any  act  that  may  tend  to  the  same  effect. 

"  In  testimony  of  the  whole  of  which,  the  said  Francis  Cazeau  and 
Francis  Corbeaux,  junior,  have  hereunto  interchangeably  affixed  their 
hands  and  seals,  in  the  city  of  Paris,  on  the  thirtieth  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seven. 
"  Executed,  sealed,  and  delivered  in  the  presence  of  us, 

"SIM.  CARMICHAEL, 
"N.  M.  DELAGRANGE, 
"  FRS.  CAZEAU,  [seal.] 

"FRAS.  CORBEAUX,  Jr.  [seal.]  " 

"  Be  it  known  that  on  the  thirtieth  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seven,  and  of  the 
American  Independence  the  thirty-second,  before  me,  Fulwar  Skip- 
with,  commercial  agent  of  the  United  States  of  America  at  Paris,  and 
agent  for  prize  causes,  personally  came  and  appeared  Francis  Cazeau, 
formerly  of  the  city  of  Montreal,  in  the  province  of  Canada,  merchant, 
now  of  the  city  of  Paris,  and  Francis  Corbeaux,  junior,  of  the  same 
city,  gentleman,  who  did  respectively  acknowledge  the  above  instru- 
ment to  be  their  free  act  and  deed,  and  severally  executed  it  as  such 
in  my  presence  and  that  of  the  above  written  witnesses. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  seal  of  office  at  Paris,  aforesaid,  on  the  day  and  year  first  above 
written. 

"  FULWAR  SKIPWITH.     [seal.]" 

Immediately  after  the  execution  of  said  agreement,  and  on  the- 
same  day,  the  parties  executed  another  agreement  as  follows : 

"We,  the  undersigned,  Francis  Cazeau,  of  the  one  part,  and 
Francis  Corbeaux,  junior,  of  the  other  part : 

"  In  pursuance  of  an  act,  under  private  signature,  passed  between 
us  this  day,  making  cession  and  transfer,  by  the  said  Sieur  Cazeau^ 
to  the  said  Sieur  Corbeaux,  of  three-quarters  interest  in  the  credits 
and  claims  of  the  former  upon  the  government  of  the  United  States 
of  America ;  this  transfer  being  made  for  the  gross  purchase  money 
of  twelve  hundred  thousand  francs,  which  have  been  paid  to  the  said 
Sieur  Cazeau  by  the  said  Sieur  Corbeaux ;  and,  furthermore,  under  the 
other  conditions  which  are  expressed  in  the  said  act. 

"  To  the  end  that  all  difficulties  and  controversies  for  the  future 
may  be  prevented  whether  between  the  said  parties  or  between  one 
or  other  of  them  and  the  heirs  or  assigns  of  the  other ;  or  finally, 
between  the  heirs  or  assigns  of  the  one  and  the  other  party  re- 
spectively— difficulties  which  may  arise  from  a  false  interpretation  of 
their  contract,  or  of  some  one  of  its  clauses,  the  said  parties  have 
judged  it  proper  to  explain  more  particularly,  by  the  present  writing,. 
their  will,  and  their  reciprocal  intentions,  and  consequently  they 
h£tve  agreed  further  as  follows  : 
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"  1st.  It  is  expressly  agreed  that  in  no  possible  case,  nor  under 
any  pretext  whatsoever,  may  either  the  one  or  the  other  of  the 
parties  to  the  aforesaid  contract  claim  to  annul  it ;  that  is  to  say, 
that,  on  the  one  hand,  whatever  may  be  the  event  or  the  success 
of  the  claims  of  the  Sieur  Cazeau  upon  the  government  of  the 
United  States,  or  whatever  may  be  the  incidental  circumstances 
which  may  supervene  relatively  to  this  object,  neither  the  Sieur  Cor- 
beaux  nor  his  heirs  or  assigns  may  claim  the  restitution  of  the  sum 
of  twelve  hundred  thousand  francs,  which  have  been  by  him  paid  to 
the  said  Sieur  Cazeau  for  the  price  of  the  cession  and  transfer  in  ques- 
tion, nor  of  any  part  of  that  sum.  The  whole  of  which  is  received 
from  this  moment  forever  and  definitively  by  the  said  Sieur  Cazeau, 
in  every  state  of  things  whatsoever.  And  that,  on  the  other  hand, 
the  three-quarters  interest  granted  and  transferred  by  the  Sieur  Ca- 
zeau to  the  Sieur  Corbeaux  in  the  aforesaid  credits  and  claims,  are 
equally  from  this  moment  and  forever  received  by  the  latter,  defini- 
tively, irrevocably,  and  likewise  in  every  state  of  things  whatsoever. 

*'2d.  For  as  much  as  if  the  full  powers  conferred  by  the  said  Sieur 
Cazeau  upon  the  said  Sieur  Corbeaux,  to  the  eflFect  of  prosecuting  the 
liquidation  and  payment  of  the  credits  in  question,  should  fail  in  ful- 
filling their  object  from  any  cause  whatsoever,  which  may  be  attri- 
buted to  the  said  Sieur  Corbeaux,  injury  would  result  therefrom  to  the 
Sieur  Cazeau,  who  remains  proprietor  of  one-fourth  which  he  has  re- 
served to  himself  in  the  aforesaid  credits ;  and  as  this  injury  would  be 
so  much  the  greater,  as,  by  the  fourth  article  of  their  aforementioned 
contract,  the  Sieur  Cazeau  has  deprived  himself  of  the  faculty  of  revok- 
ing the  said  powers,  under  the  penalty  of  an  indemnity  of  20,000 
piasters,  it  is  further  expressly  agreed  between  the  parties,  that  in 
case  two  successive  sessions  of  the  Congress  of  the  United  States 
(counting  from  the  first  which  shall  be  opened  after  the  date  of  these 
presents)  shall  pass  away,  without  the  definitive  liquidation  of  the 
credits  and  claims  of  the  Sieur  Cazeau  having  been  pronounced  and 
concluded  by  the  diligence  which  the  said  Sieur  Corbeaux  has 
bound  himself  to  contribute  to  this  result  as  promptly  as  possible, 
then  this  delay  having  fruitlessly  occurred,  the  Sieur  Cazeau  shall 
re-enter  upon  the  exercise  of  his  natural  rights,  and  may  revoke 
freely  and  at  all  times  the  powers  with  which  he  has  invested  the 
said  Sieur  Corbeaux ;  nor  shall  the  latter  or  his  heirs  or  assigns  ever 
recover  of  the  said  Sieur  Cazeau  the  stipulated  sum  of  20,000  piasters^ 
nor  any  other  indemnity  whatsoever  for  what  cause. 

**3d.  To  the  end  that  the  intention  with  which  the  6th  article  of 
the  aforementioned  contract  was  stipulated  between  the  parties,  un- 
dersigned, may  be  better  explained,  it  is  further  expressly  agreed  be- 
tween them  that  the  Sieur  Corbeaux,  invested  with  universal  powers, 
shall  likewise  employ  them,  as  far  as  it  may  depend  on  him,  in  pro- 
curing that  the  government  of  the  United  States  shall  place  at  the 
disposition  of  the  Sieur  PranQois  Cazeau,  directly  and  in  France, 
the  amount  of  the  one-fourth  interest  reserved  by  the  latter  in  the 
proceeds  of  his  total  credits  upon  the  said  government. 

**Done  in  triplicate,  whereof  one  copy  is  retained  by  the  Sieur 
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Cazean,  and  the  two  others  by  the  Sieur  Corbeaux,  at  Paris,  the  30th 
of  November,  1807. 

**The  writing  above,  and  on  the  preceding  pages,  approved. 

**PRANCNIS  CAZEAU. 

**  Valid  as  the  acceptance  of  transfer  of  three-fourths  interest  in 
the  credits  of  Mr.  Cazeau  upon  the  United  States. 

*»PRANCOIS  CORBEAUX,  Jr.'' 

On  the  20th  of  December,  1808,  some  person  (it  does  not  appear 
who)  obtained  from  Mr.  Warden,  then  American  consul  in  Paris,  a 
copy  of  Corbeaux' s  said  first  agreement  with  Cazeau  of  the  30th  of 
November,  1807.     The  consul's  certificate  to  the  copy  is  as  follows: 

**I,  the  undersigned,  American  consul  and  agent  for  prize  causes 
at  Paris,  do  hereby  certify  that  the  above  instrument  of  writing  is  a 
true  apd  faithful  copy  of  the  original,  executed  by  the  above-men- 
tioned individuals,  in  the  presence  of  the  witnesses  whose  names  are 
above  written,  and  in  that  of  my  predecessor,  Fulwar  Skip  with,  esq., 
as  attested  by  his  seal  and  signature ;  and  the  said  original  instru- 
ment is  deposited  in  my  oflSce,  and  was  there  registered  in  folio  1,  the 
20th  day  of  November,  1808.  In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  seal  this  20th  of  December,  in  the  year  of  our  Lord 
above  written,  and  33d  year  of  American  Independence. 

*' DAVID  BAILIE  WARDEN. 

*'  Consulate  op  the  United  States  op  America,  Paris. 

In  1816,  Corbeaux  executed  a  power  of  attorney  to  James  Grubb, 
with  power  of  substitution,  to  collect  the  said  claims  against  the 
United  States,  one-fourth  for  Cazeau,  and  three-fourths  for  Corbeaux, 
and  Grubb  substituted  in  his  place  Josephus  B.  Stewart, 

In  1817,  Stewart  petitioned  Congress  on  the  subject  of  said  claims, 
and  Congress,  on  the  3d  of  March  of  that  year,  passed  the  following 
law : 

*'5e  it  enacted^  (fee.  That  the  sum  of  forty-two  thousand  seven 
tundred  and  thirty-seven  dollars  and  ninety-three  cents  be  paid,  out 
of  any  money  in  the  treasury  not  otherwise  appropriated,  to  the 
legal  representatives  of  Francis  Cazeau,  late  merchant  at  Montreal, 
or  to  his  or  their  assignee  or  attorney,  or  other  person  lawfully  en- 
titled to  receive  the  same,  in  full  compensation  for  all  claims  against 
tbe  United  States."— (6  Stat,  at  Large,  191.) 

Immediately  after  the  passage  of  said  act,  that  is,  in  March,  1817, 
Stewart,  having  satisfied  the  Treasury  Department  that  said  Corbeaux 
}j£id  a  right  to  receive  from  the  United  States  said  $42,737  93,  and 
1 1  lilt  he,  Stewart,  had  authority  from  Corbeaux  to  receive  the  same, 
tlic  Secretary  of  the  Treasury  caused  the  whole  of  said  appropriation 
-to   be  paid  to  Stewart. 

Subsequently,  Congress  was  applied  to  on  behalf  of  the  heirs  of 
^^id  Cazeau  for  the  payment  to  them  of  said  $42,737  93,  on  the 
rr-rotind  that  the  Secretary  of  the  Treasury  had  improperly  paid  that 
^oney,  in  1817,  to  the  attorney  in  fact  of  Corbeaux,  when,  as  was 
3^lJ.o^ed,  the  claims,  for  the  payment  of  which  the  appropriation  in 
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"  1st.  It  is  expressly  agreed  that  in  n  t^^         ^   / 

any  pretext  whatsoever,  may  either  t^/  0^  , 

parties  to  the  aforesaid  contract  claj   •  ^^rV  ^^^ 

that,  on  the  one  hand,  whatever  mp'  i^     cof 

of  the   claims   of  the  Sienr  Cazer  s  ^vie 

United  States,   or  whatever   ma^    r  ^*^ 

which  may  supervene  relatively.;-  •  Cd  ^^ 

beaux  nor  his  heirs  or  assign'  /^*     0* 

of  twelve  hundred  thousand  ''  l.\     ^  /  ^ 

the  said  Sieur  Cazeau for  ^^  I  ii\     ^%      ^         18.  ^  C 

tion,  nor  of  any  part  of  \)    ^;  ^ '       |.  .ty-sev* 

from  this  moment  forer  J'    5    ^  ^  cents  be\i  N;^ 

in  every  state  of  thinp  V     ^  .opriated,  to  tht 

the  three-quarters  in  ,   -^     ^  ^i-'chant  at  Montreal,  s^ 

zeau  to  the  Sieur  .  .  {  ^^Uy  entitled  to  receive  the 

equally  from  this     ,  ,,propriated  under  an  act  of  Con^ 

i^l\  ^''^^''''''\  '  '  -^arch,  one  thousand  eight  hundred ^^^ 

^d.  i^or  af- »  ^  irona  May,  one  thousand  eieht  hundred?  ^^d 

Cazeau  upon  ^,^  Large,  915.)  ^  ^r^^ 

liquidation  ^.^252  32  was  paid  at  the  treasury,  in  1844   tr.  ., 

miing  thf        ^^^^^  Jacob  Bigelow,  who  acted  then  as  he  does  'nrL  ^^ 
bpted  tr      ^^^-^^^^^  ^f  Cazeau' s  estate.  ^^^  as 

^^^^  ^  -^tikelowj  considering  that  Cazeau' s  estate  was  entitled  nnf  ^  i 
so'"  i^^^-^f '''Ji?^  '^^  appropriation  of  1817  which  he  has  receivej^ 

-'' ^'/al30  ^  ^^^  Other,  three-fourths,  now  applies  to  this  Court  for  « 

^^  t^^  ^^?*'^  three-fourths  of  the  appropriation,  with  interest 

^jle  question  as  to  the  validity  of  this  claim  against  the  Uniti..! 

States,  I  shall  now  proceed  to  examine.  ^ 

The  objection  made  by  the  United  States  to  this  claim  is   that  thev 

paid  the  money  in  1817  to  said  Corbeaux's  attorney  ;  Corbeaux  bein/ 

at  the  time,  the  owner  of  the  claim.  ^' 

The  claimant  denies  that  Corbeaux  had  a  right  to  receive  the  monev 
80  paid.  ^ 

The  act  of  Congress  of  1817,  making  the  appropriation  of  $42  737  9a 
is  copied  into  this  opinion.     The  act  directs  the  money  to  be  naid 
*  *  to  the  legal  representatives  of  Francis  Cazeau,  late  merchant  of  Mon- 
treal,  or  to  his  or  their  assignee  or  attorney  or  other  person  entitled 
to  receive  the  same." 

The  two  agreements  of  the  30th  of  November,  1807,  between  Ca- 
zeau and  Corbeaux,  under  which  Corbeaux' s  attorney' received  the 
money  from  the  treasury,  are  also  copied  into  this  opinion  Their 
meamng,  taken  them  together,  as  they  must  be  taken,  is  as  follows  - 

Cazeau,  m  consideration  of  twelve  hundred  thousand  francs  sold 
and  assigned  to  Corbeaux  all  his,  Cazeau' s,  interest  in  three-fourth 
of  said  claims,  and  empowered  Corbeaux  to  collect  the  same  for  hia 
own  use.  Cazeau  retained  his  interest  in  the  remaining  one-fourth 
as  his  own  property,  empowering  Corbeaux  to  collect  that  one-fourth 
for  him,  Cazeau.  If  Cazeau  should  revoke  the  power  as  to  his  one- 
fourth,  he  was  to  forfeit  to  Corbeaux  a  penalty  of  $20, 000,  unless 
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^use,  without  any  obligation  on  his  part 

^•bal  or  in  writing,  but  only  with  the 

'eau  might  withdraw  them  from  the 

■jThich  he  had  placed  them  of  his  own 

:|  X  '  really  offers  to  the  said  Cazeau 
^  1^  ^  dated  April  28,  1778,  contains 
^  ^  Ivif  Quebec,  at  the  residence, 
V.  "^  ^  .;  ,  'ivres,  by  M.  Pondre  Fran- 
I  J'^^^v  parish  of  St.  Pierre,  near 
^>l  ^  "^  V  ^-^^  note  to  order,  in  form  of 
^  4  ^  ;|  4  :  9th  of  October,  1776, 
^  5l  i  ^  said  Cazeau,  for  the 
*  ^'^  *  ^d  to  the  order  of 


if  the  assignmeii. 
jre  is  no  evidence  that  ^    . 

.u  money  to  Corbeaux's  attorn^ ^  ^  V^'^bray  ;   the  third 

,.  that  is  of  itself  a  complete  answer^ to  ^  _  :  ^^Ji  holding  the 

It  is  further  objected,  that  previously  to  tn  ^  «  VirUerdidion 

sary,  in  1817,  to  Corbeaux's  attorney,  of  the  $4z,^,  ^  ^^  ^  person 

revoked  his  power  of  attorney  to  Corbeaux,  The  onl^-^  ^^  *^®  ®^^^ 
on  of  such  revocation  is  a  paper  having  the  signature  of  ^  ^^  "*  ^^*^  ^* 
which  paper  is  as  follows  :  '  "*^  icknow- 

**I  have  received  of  Monsieur  Cazeau  the  sum  of  thirteej^".*^  *^^ 
49  centimes,  ($2  65, )  for  the  following  instruments  (actes)  p4^"*^^*  ^  ®f ^^ 
at  his  request,  to  wit :  The  first,  containing  a  revocation  of  the  ^'^^^  *f " 
of  attorney  executed  by  him  to  Mr.  Corbeaux  the  19th  of  April,  \^^   '* 
2d,  the  denunciation  of  the  latter  to  the  notary,  dated  the  22d  of  n^^ 
same  month ;  and  3d,  a  citation  to  M.  Corbeaux,  dated  the  2d  of  t\x^ 
May  following,  by  virtue  of  which  I  authorize  and  request  Monsieut 
Lebon,   advocate,   to  whom  I  have  passed  these  instruments  on  the 
26th  of  July  last,  with  a  copy  of  the  power  of  attorney  executed  by 
Mr.    Cazeau  to  Corbeaux,  that  he  (M.  Lebon)  will  be  pleased  to  have 
them  delivered  to  the  door-keeper  of  the  perfect.     At  Paris,  this 
26th  of  January,  1809. 

''MRE  THILLE." 

This  paper  of  Thille's  is  attached  to  a  letter  of  Cazeau' s  of  the 
30th  of  November,  1808,  to  his  children,  and  is  a  mere  receipt  to  Ca- 
zeau for  a  trifling  fee  for  preparing,  among  other  papers,  a  revoca- 
tion of  a  power  of  attorney  from  Cazeau  to  Corbeaux  of  the  19th  of 
April,  1808.  This  receipt,  the  execution  of  which  is  not  proved, 
does  not  state  or  profess  to  state  that  the  revocation  mentioned  in  it 
had  been  executed  by  Cazeau.  Besides,  no  revocation  by  Cazeau 
could  affect  said  assignment  of  the  three -fourths  of  the  claims  as  will 
be  presently  shown. 

The  claimant  contends  that  the  power  of  attorney  was  to  continue 
only  during  the  two  next  sessions  of  Congress,  but  in  that  he  appears 
to  be  mistaken.  I  have  already  expressed  ray  opinion  as  to  the  mean- 
ing of  the  deed  of  assignment  of  the  30th  of  November,  1807,  and 
of  the  explanatory  agreement  of  the  same  date.     I  consider  the  pro- 
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that  year  was  made,  belonged  not  to  Corbeanx  but  to  the  heirs  of 
Gazeau.  « 

In  1836,  the  Solicitor  of  the  Treasury,  Mr.  Maxcy,  made  a  report 
to  the  Senate  in  favor  of  said  heirs  ;  but  the  Judiciary  Committee  of 
the  House  of  Representatatives,  in  1844,  refused  to  concur  in  that 
report,  except  as  to  one-fourth  of  the  claims.  The  reason  of  the 
opinion  of  the  committee  will  appear  when  I  come  to  notice  the  eflFect 
of  Cazeau's  death  (which  occurred  in  1815)  on  the  aforesaid  deed  of 
assignmefft.  In  accordance  with  the  opinion  of  the  committee,  the 
following  act  of  Congress  was  passed  in  June,  1844 : 

^^Beit  eriacted,  Ac,  That  the  sum  of  twenty-seven  thousand  three 
hundred  and  fifty-two  dollars  and  thirty-two  cents  be  paid,  out  of  any 
money  in  the  treasury  not  otherwise  appropriated,  to  the  legal  repre- 
sentatives of  Francis  Cazeau,  late  merchant  at  Montreal,  .or  to  their 
legal  attorney,  or  other  person  lawfully  entitled  to  receive  the  same  ; 
it  being  one-fourth  of  the  sum  appropriated  under  an  act  of  Congress 
approved  on  the  third  of  March,  one  thousand  eight  hundred  and 
seventeen,  with  interest  from  May,  one  thousand  eight  hundred  and 
eighteen." — (6  Stat,  at  Large,  915.) 

That  sum  of  $27,252  32  was  paid  at  the  treasury,  in  1844,  to  the 
present  claimant,  Jacob  Bigelow,  who  acted  then  as  he  does  now  as 
the  administrator  of  Cazeau' s  estate. 

Mr.  Bigelow,  considering  that  Cazeau' s  estate  was  entitled  not  only 
to  the  one-fourth  of  the  appropriation  of  1817,  which  he  has  received, 
but  also  to  the  other  three-fourths,  now  applies  to  this  Court  for  an 
allowance  of  said  three-fourths  of  the  appropriation,  with  interest. 

The  question  as  to  the  validity  of  this  claim  against  the  United 
States,  I  shall  now  proceed  to  examine. 

The  objection  made  by  the  United  States  to  this  claim  is,  that  they 
paid  the  money  in  1817  to  said  Corbeaux's  attorney  ;  Corbeaux  being, 
at  the  time,  the  owner  of  the  claim. 

The  claimant  denies  that  Corbeaux  had  a  right  to  receive  the  money 
so  paid. 

The  act  of  Congress  of  1817,  making  the  appropriation  of  $42,737  93 
is  copied  into  this  opinion.  The  act  directs  the  money  to  be  paid 
*  *  to  the  legal  representatives  of  Francis  Cazeau,  late  merchant  of  Mon- 
treal, or  to  his  or  their  assignee  or  attorney  or  other  person  entitled 
to  receive  the  same.'' 

The  two  agreements  of  the  30th  of  November,  1807,  between  Ca- 
zeau and  Corbeaux,  under  which  Corbeaux' s  attorney  received  the 
money  from  the  treasury,  are  also  copied  into  this  opinion.  Their 
meaning,  taken  them  together,  as  they  must  be  taken,  is  as  follows  : 

Cazeau,  in  consideration  of  twelve  hundred  thousand  francs,  sold 
and  assigned  to  Corbeaux  all  his,  Cazeau' s,  interest  in  three-fourths 
of  said  claims,  and  empowered  Corbeaux  to  collect  the  same  for  his 
own  use.  Cazeau  retained  his  interest  in  the  remaining  one-fourth 
as  his  own  property,  empowering  Corbeaux  to  collect  that  one-fourth 
for  him,  Cazeau.  If  Cazeau  should  revoke  the  power  as  to  his  one- 
fourth,   he  was  to  forfeit  to  Corbeaux  a  penalty  of  $20, 000,   unless 
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before  BQch  revocation,  two  Beseions  of  Congress  had  passed  away 
without  a  settlement  of  the  claims. 

The  claimant  contends,  on  various  grounds,  that  Cazeau's  said  deed 
of  assignment  of  three-fourth  parts  of  said  claims  to  Corbeaux,  in  1807, 
was  not  binding  on  Gazeau's  heirs  in  1817,  when  the  money  now 
sued  for  was  paid  at  the  treasury  to  Corbeaux's  attorney. 

It  is  contended,  in  the  first  place,  that  said  deed  of  assignment  was 
obtained  by  fraud.  There  is  no  proof  whatever  of  this  objection ;  and 
if  there  were,  it  would  not  efiect  the  case.  Fraud  does  not  render  a 
contract  void,  but  only  voidable  at  the  election  of  the  party  defrauded. 
(Per  Parke,  Baron,  in  Murray  vs.  Mann ;  2  Welsh.,  Hurls.,  &  Gor- 
don, 538.) 

And  even  if  the  assignment  had  been  fraudently  obtained  by  Cor- 
beaux,  there  is  no  evidence  that  the  Secretary  of  the  Treasury,  who 
paid  the  money  to  Corbeaux's  attorney,  had  any  notice  of  the  fraud, 
and  that  is  of  itself  a  complete  answer  to  the  objection. 

It  is  further  objected,  that  previously  to  the  payment  at  the  trea- 
sury, in  1817,  to  Corbeaux's  attorney,  of  the  $42,737  93,  Cazeauhad 
revoked  his  power  of  attorney  to  Corbeaux.  The  only  evidence  relied 
on  of  such  revocation  is  a  paper  having  the  signature  of  **Mre  Thille," 
which  paper  is  as  follows  : 

'*I  have  received  of  Monsieur  Cazeau  the  sum  of  thirteen  francs 
49  centimes,  ($2  65,)  for  the  following  instruments  (actes)  prepared 
at  his  request,  to  wit :  The  first,  containing  a  revocation  of  the  power 
of  attorney  executed  by  him  to  Mr.  Corbeaux  the  19th  of  April,  1808  ; 
2d,  the  denunciation  of  the  latter  to  the  notary,  dated  the  22d  of  the 
same  month ;  and  3d,  a  citation  to  M.  Corbeaux,  dated  the  2d  of  the 
May  following,  by  virtue  of  which  I  authorize  and  request  Monsieur 
Lebon,  advocate,  to  whom  I  have  passed  these  instruments  on  the 
26th  of  July  last,  with  a  copy  of  the  power  of  attorney  executed  by 
Mr.  Cazeau  to  Corbeaux,  that  he  (M.  Lebon)  will  be  pleased  to  have 
them  delivered  to  the  door-keeper  of  the  perfect.  At  Paris,  this 
26th  of  January,  1809. 

'*MRE  THILLE." 

This  paper  of  Thille's  is  attached  to  a  letter  of  Cazeau' s  of  the 
30th  of  November,  1808,  to  his  children,  and  is  a  mere  receipt  to  Ca- 
zeau for  a  trifling  fee  for  preparing,  among  other  papers,  a  revoca- 
tion of  a  power  of  attorney  from  Cazeau  to  Corbeaux  of  the  19th  of 
April,  1808.  This  receipt,  the  execution  of  which  is  not  proved, 
does  not  state  or  profess  to  state  that  the  revocation  mentioned  in  it 
had  been  executed  by  Cazeau.  Besides,  no  revocation  by  Cazeau 
could  affect  said  assignment  of  the  three-fourths  of  the  claims  as  will 
be  presently  shown. 

The  claimant  contends  that  the  power  of  attorney  was  to  continue 
only  during  the  two  next  sessions  of  Congress,  but  in  that  he  appears 
to  be  mistaken.  I  have  already  expressed  my  opinion  as  to  the  mean- 
ing of  the  deed  of  assignment  of  the  30th  of  November,  1807,  and 
of  the  explanatory  agreement  of  the  same  date.  I  consider  the  pro- 
per and  legal  construction  of  those  two  instnmients,  on  this  point,  to 
be  as  before  stated,  namely,  that  in  case  Cazeau  should  revoke  the 
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power  as  to  his  one-fourth,  he  should  forfeit  $20,000,  unless,  be- 
fore such  revocation,  two  sessions  of  Congress  had  passed  away  with- 
out the  claims  being  settled.  The  reason  of  the  penalty  was,  no 
doubt,  this  :  Corbeauxpaid  a  large  sum,  $200,000,  for  the  three-fourths 
of  the  claims.  It  might  be  that  the  United  States  would  require  the 
whole  of  the  claims  to  be  settled  at  the  same  time,  and  with  one  per- 
son ;  and  it  might  therefore  prejudice  Corbeaux,  if  Cazeau  should  re- 
voke the  power  as  to  his,  Cazeau's,  one-fourth;  hence  the  insertion 
of  the  penalty  of  $20, 000  in  case  of  such  revocation ;  but,  at  the  same 
time,  should  the  then  next  two  sessions  of  Congress  pass  away  with- 
out a  settlement  of  the  claims,  Cazeau  took  care  to  provide  that  he 
might  revoke  the  power  as  to  his  own  one-fourth  without  incurring 
said  penalty. 

The  petition  alleges  that,  in  April,  1808,  Cazeau  instituted  criminal 
proceedings  against  Corbeaux,  in  consequence  of  which  the  said  assign- 
ment was  annulled.  But  there  is  no  evidence  whatever  of  the  annul- 
ment of  said  assignment.  Cazeau' s  said  letter  of  the  30th  of  Novem- 
ber, 1808,  to  his  children,  says  that  he  had  brought  Corbeaux  before 
the  criminal  court,  and  that  his  authority  to  him,  Corbeaux,  would  be 
annulled.  This  letter  of  Cazeau' s,  were  it  even  proved  to  be  genuine, 
would  not  be  admissible  evidence  in  this  suit  by  his  administrator. 
It  is  not  even  sworn  to.  But  this  letter,  itself,  expressly  allegetj 
that  the  case,  whatever  it  was,  had  Tiot  then  been  decided. 

The  claimant  produces  another  paper  to  show  said  criminal  pro- 
ceeding against  Corbeaux.     That  paper  is  as  follows  : 

**In  the  year  1808,  on  the  1st  day  of  July,  at  the  request  of  M. 
Pranfois  Corbeaux,  jr,  residing  in  Paris,  at  No.  19,  street  de  la  Sour- 
diere,  whose  domicil  is  fixed  by  his  choice  in  the  dwelling-house  of 
the  undersigned  huissier,  [officer  of  justice,]  we,  the  undersigned, 
Simon  Deligneul,  huissier  audiencier  [officer  who  superintends  the 
arrangements  of  a  court]  of  the  court  of  appeal,  residing  in  Paris,  at 
No.  41,  street  and  division  des  Lombards,  commissioned  on  the  30th 
of  March  last,  did  signify  and  declare  to  M.  Franfois  Cazeau,  formerly 
a  merchant  at  Montreal,  in  Canada,  and  now,  as  it  appears  from  the 
summons  given  at  his  request,  on  the  2d  of  May  last,  to  the  said  Cor- 
beaux by  Matthew  Thille,  huissier,  dwelling  in  Paris,  at  No.  21,  street 
de  Verneuil,  where  we  proceeded,  and  being  there,  did  address  him 
in  person  to  the  following  effect : 

*  *  That  the  said  Corbeaux,  although  he  does  not  mean  to  approve 
in  any  manner  whatsoever  the  said  summons,  nor  to  admit  the  ap- 
proval of  it  by  the  said  M.  Cazeau  himself,  as  there  does  not  appear 
to  have  been  any  authority  for  it  on  the  part  of  the  latter,  nor  the 
pretended  recall  of  the  power  given  by  him  previously  to  the  said 
Corbeaux  before  several  notaries,  and  drawn  up,  as  this  huissier  says, 
on  the  19th  of  April  last,  through  his  official  agency,  at  the  request 
of  the  said  Cazeau,  and  delivered  to  him,  the  said  Corbeaux ;  but 
simply  to  prove  to  the  said  Cazeau  that  he  does  not  intend  to  appro- 
priate to  himself  nor  to  retain  his  papers  without  order  or  account,  as 
they  do  not  at  all  interest  the  said  Corbeaux,  but  concern  the  said 
Cazeau,  who  had  asked  the  said  Corbeaux  confidentially  and  volun- 
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tarily  to  keep  them  at  his  house,  without  any  obligation  on  his  part 
to  answer  for  them  either  verbal  or  in  writing,  but  only  with  the 
persuasion  that  the  said  M.  Cazeau  might  withdraw  them  from  the 
domicil  of  the  said  Corbeaux,  in  which  he  had  placed  them  of  his  own 
accord. 

**That  the  said  M.  Corbeaux  now  really  offers  to  the  said  Cazeau 
sixteen  documents,  of  which  the  first,  dated  April  28,  1778,  contains 
an  acknowledgment  before  the  notaries  of  Quebec,  at  the  residence, 
Montreal,  for  the  sum  of  nine  thousand  livres,  by  M.  Fondre  Fran- 
cois Odelin,  residing  at  La  Tortue,  in  the  parish  of  St.  Pierre,  near 
the  Prairie  de  la  Madelaine  ;  the  second  is  a  note  to  order,  in  form  of 
a  promise  under  private  signature,  dated  the  9th  of  October,  1776, 
and  signed  by  the  said  Odelin,  in  favor  of  the  said  Cazeau,  for  the 
sum  of  nine  thousand  livres  which  he  had  passed  to  the  order  of 
Messrs.  Watson,  who  had  transmitted  it  to  M.  Debray ;  the  third 
paper  is  a  notification  and  declaration  of  the  said  Debray,  holding  the 
order  of  the  said  Watson,  to  M.  Bagnolet  as  cwroieuT  a  Virderdiction 
[a  tutor  appointed  by  a  court  to  take  care  of  the  property  of  a  person 
insane  or  otherwise  incapable  of  managing  it  himself]  of  the  said 
Odelin,  served  by  Poulain,  a  huissier,  at  Amiens,  on  the  18th  of 
January,  1778  ;  the  fourth  is  a  notification  of  the  said  aote  of  acknow- 
ledgment of  the  nine  thousand  livres  above  mentioned,  served  at  the 
request  of  the  said  Cazeau  on  the  10th  of  January,  1778,  by  the  said 
Poulain  on  the  said  Bagnolet,  in  his  character  of  curateur  a  Vinterdic- 
tion  of  the  said  Odelin,  who  subscribed  the  same  acknowledgment,  as 
appears  from  the  said  paper. 

*'The  other  twelve  documents  are  copies  of  petitions,  statements, 
and  notes,  interesting  only  to  the  said  Cazeau,  without  any  connexion 
whatever  with  the  said  Corbeaux,  and  of  no  use  to  M.  Cazeau,  except 
as  affording  information  in  proof  of  the  debt  in  question,  which  he 
may  recover.  Which  sixteen  papers  have  been  by  us  first  numbered 
and  marked  properly,  and  then  ne  varicUured. 

'*The  said  M.  Corbeaux  further  consents  that  the  documents  de- 
posited by  himself  and  M.  Cazeau  in  the  office  of  his  excellency  the 
minister  of  foreign  relations,  may  be  withdrawn  by  the  said  Cazeau 
-within  any  period  which  he  may  consider  proper ;  it  being  under- 
stood, however,  that  this  consent  given  by  M.  Corbeaux  is  not  to 
injure  or  affect  him,  and  that  all  his  pretensions  and  rights  are  to 
remain  entirely  preserved.  He,  moreover,  declares  that  several 
other  papers  have  been  long  since  restored  by  him,  the  said  Cor- 
beaux, not  only  to  M.  Cazeau,  but  also  to  other  third  persons,  from 
whom  he  had  received  them  on  his  part ;  and  that  he  makes  express 
reservation  of  all  his  rights  arising  from  the  agreements,  which  the 
said  Cazeau  and  Corbeaux  have  previously  entered  into ;  and  the 
latter  signed  this  paper  thus,  after  erasing  eighteen  words. 

**FRAS.   CORBEAUX,  Jr. 

**  Which  offers  were  made  to  M.  Cazeau  who  was  at  the  same  time 
required  to  give  a  complete  and  satisfactory  discharge  ;  whereupon 
he  replied  that  he  would  not  accept  a  part  of  his  papers,   without 
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having  the  whole  as  he  demanded.  On  being  summoned  to  sign,  he 
said  that  he  would  sign  nothing,  which  answer  we  have  considered 
as  a  refusal  to  receive  the  said  documents,  which  had  been  offered  to 
him,  and  to  give  the  said  Corbeaux  a  satisfactory  discharge  for  them. 
**Ofall  which,  we  have  made  and  drawn  up  this  present  state- 
ment, of  which  the  said  M.  Corbeaux  may  avail  himself  at  such  time 
and  place  as  he  may  consider  expedient ;  and  we  have  given  to  M. 
Cazeau  this  present  copy,  after  having  been  employed  double  time 
on  it,  for  which  the  whole  cost  is  twelve  francs. 

**DELIGNEUL.'' 

This  paper,  signed  **Deligneul,''  shows  that  the  proceeding  de- 
scribed by  him,  and  referred  to  in  Thille's  said  receipt,  resulted  in 
nothing ;  and  Cazeau' s  said  letter  shows  that  several  months  after 
that  proceeding,  the  case,  whatever  it  was,  remained  undecided. 

There  is  nothing  but  those  two  papers  relied  on  by  the  claimant, 
to  show  the  alleged  criminal  proceeding  to  which  he  refers  ;  and  it 
is  plain  that,  were  those  papers  admissible  as  evidence,  they  would 
aflFord  no  ground  whatever  from  which  to  infer  that  the  assignment 
had  been  annulled.  Indeed,  the  claimant's  counsel,  in  their  brief, 
admit  that  no  such  annulment  has  been  proved.  Their  language  is 
as  follows:  ** Cazeau  did  proceed  against  Corbeaux  criminally  ;  but, 
as  appears  from  the  record  of  that  proceeding  on  file,  there  could  be 
no  order  for  cancellation  of  the  instrument  in  a  criminal  proceeding, 
but  it  was  probably  surrendered  in  consequence  of  that  proceeding.'' 

It  is  further  objected  that,  at  the  time  of  the  payment  at  the  trea- 
sury to  Corbeaux' s  attorney,  in  1817,  of  the  $42,737  93,  Cazeau  was 
dead,  and  that  his  death  had  revoked  his  power  of  attorney  to  Cor- 
beaux to  collect  the  aforesaid  claims. 

It  must  be  recollected  that  one-fourth  of  the  amount  of  the  claims, 
though  paid  by  the  treasury  to  Corbeaux' s  attorney,  in  1817,  was  paid 
over  again  in  1844,  at  the  treasury,  to  the  present  claimant,  Bigelow, 
as  administrator  aforesaid.  That  one-fourth  which  has  been  twice 
paid  by  the  United  States,  is  now  admitted  to  be  extinguished.  The 
present  claim  is  for  the  other  three-fourths,  which,  as  I  have  already 
stated,  was  regularly  and,  in  my  opinion,  bona  Jide  assigned  in  1807 
by  Cazeau  to  Corbeaux  for  a  valuable  consideration.  The  power  of 
attorney  contained  in  that  assignment  of  said  three-fourths  was  a 
power  coupled  with  an  interest,  and  was,  therefore,  not  revocably  by 
Cazeau  in  his  lifetime,  nor  was  it  revoked  by  his  death.  Judge 
Story's  language  on  the  subject  is  as  follows :  '*Inthe  case  of  an 
authority  coupled  with  a  vested  interest  in  the  thing,  we  have  already 
seen  that  it  is  not  extinguished  by  the  death  of  the  principal,  for  the 
very  reason  that  it  can  still  be  executed  in  the  name  of  the  agent,  he 
having  the  vested  legal  or  equitable  title  in  the  thing,  which  he  can 
transfer  or  change  by  his  own  act  as  owner." — (Story  on  Agency, 
section  496.)  That  principle  applies  to  the  case  before  us.  Here, 
the  express  assignment  by  Cazeau  to  Corbeaux  of  the  three-fourths, 
gave  the  latter  a  vested  interest  therein,  which  could  not  be  divested 
by  Cazeau  in  his  lifetime,  nor  by  his  death.     The  truth  is,  the  power 
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of  attorney,  as  to  the  three-fourths  now  sued  for,  was  inserted  in  the 
deed  of  assignment  from  abundance  of  caution.  That  assignment  of 
the  three-fourths  being  absolute,  required  no  power  of  attorney  to  aid 
it  ;  and  the  power,  so  far  as  concerns  those  three-fourths,  is  mere 
surplusage. 

It  is  further  contended  that  the  deed  of  assignment  by  Cazeau  to 
Corbeaux  was  inoperative,  on  the  ground  that  such  claims  are  not  as- 
signable.    But  it  is  clear,  that,   at  the  time  that  deed  was  executed, 
such   claims  against  the  government  were  assignable ;  and  the  Su- 
preme Court  of  the  United  States  has  decided-them  to  be  so  over  and 
over  again.     In  a  very  late  decision,   the  court  speaks  as  follows  : 
' '  And  as  respects  the  validity  of  assignments  of  claims  like  the  one 
here  presented,  [an  unliquidated  claim  of  an  individual  against  the 
government  of  Mexico,]  no  question  can  be  raised  at  this  day,  as  such 
assignments  have  been  recognized  by  the  various  boards  of  commis- 
sioners, and  the  courts  of  justice,  for  many  years.'' — (Judson  vs,  Cor- 
coran, 17  Howard,  614.) 

Again:  The  act  of  Congress  of  1817,  allowing  the  $42,737  93, 
directs  to  whom  the  money  should  be  paid,  namely,  *' to  the  legal 
representatives  of  Francis  Cazeau,  late  merchant  at  Montreal,  or  to 
his  or  their  assignee,  or  attorney,  or  other  person,''  &c. — (6  Stat,  at 
Large,  191.) 

Cazeau  bein^hen  dead,  this  act  expressly  authorizes  the  payment 
to  any  person  to  whom  Cazeau,  in  his  lifetime,  might  have  assigned 
the  claims. 

The  claimant  contends,  that  the  original  deed  of  assignment  to 
Corbeaux  was  surrendered  by  him  to  Cazeau  or  his  heirs,  before  the 
treasury  payment  to  Corbeaux' s  attorney  in  1817. 

There  is  no  direct  evidence  of  the  surrender,  but  the  claimant  at- 
tempts to  prove  it  by  circumstances. 

He  relies,  in  the  first  place,  on  a  part  of  the  report  of  Mr.  Maxcy, 
Solicitor  of  the  Treasury,  made  in  1836,  and  the  papers  referred  to  in 
the  report. 

Mr.  Maxcy' 8  language  is  as  follows  : 

*'In  less  than  five  months  after  its  (the  assignment's)  execution,  on 
the  19th  of  April,  1808,  he  (Cazeau)  revoked  the  power  of  attorney, 
and  instituted,  in  the  May  following,  a  criminal  proceeding  against 
Corbeaux,  for  the  purpose  of  annulling  the  agreement  and  punishing 
him  for  his  fraud;  and  Corbeaux' s  answer  to  this  proceeding  shows 
that  he  surrendered  many  papers  delivered  to  him  by  Mr.  Cazeau. 
(See  letter  from  Mr.  Cazeau  to  his  grandson,  with  a  receipt  of  the 
bailiff,  Thille,  attached  thereto,  marked  A  A ;  and  Corbeaux' s  answer, 
marked  B  B.)  This  proceeding  probably  ended  by  an  order  for  the 
surrender  of  the  assignment  and  power  of  attorney  to  Cazeau  and  the 
consequent  inaction  of  Corbeaux  under  it." 

It  will  be  observed,  that  the  only  papers  relied  on  by  Mr.  Maxcy 
for  considering  it  probable  that  a  criminal  proceeding  against  Corbeaux 
ended  in  an  order  for  the  surrender  of  the  deed  of  assignment  and 
power  of  attorney  to  Cazeau,  are  Cazeau' s  letter,  Thille' s  receipt,  and 
Corbeaux' s  answer  contained  in  the  paper  signed  *  *  Deligneul. ' '    I  have 
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already  had  occasion  to  examine  and  comment  on  those  papers,  and 
have  shown,  I  think,  that  they  furnish  no  ground  for  Mr.  Maxcy's 
conjecture. 

The  claimant  relies,  in  the  second  place,  to  show  a  surrender  of 
said  deed  of  assignment,  upon  what  he  considers  evidence  of  a  pos- 
session of  the  deed  by  Cazeau  or  his  heirs.  The  circumstances  relied 
on  to  show  such  possession  are  as  follows : 

First,  The  following  part  of  said  report  of  Mr.  Maxcy:  **The 
original  papers  had,  in  fact,  been  sent  by  Cazeau,  as  early  as  1809,  to 
General  Mason,  of  Georgetown,  with  a  power  of  attorney  to  prefer 
his  claims  to  Congress.  While  General  Mason  was  aw^diting  for  ad- 
ditional documents  from  Cazeau' s  grandson,  Mr.  Reeves,  of  Canada, 
the  late  war  with  Great  Britain  took  place,  when  it  was  not  deemed 
expedient  to  petition  Congress  for  money.  Immediately  after  the  war 
Cazeau  died  ;  and  General  Mason,  considering  his  power  of  attorney 
as  revoked  by  that  event,  took  no  steps  towards  the  recovery  of  the 
claim,  but  two  years  after  Cazeau' s  death,  on  the  application  of  Mr. 
Reeves,  of  Canada,  delivered  to  him  all  the  papers  in  his  possession, 
as  the  representative  of  his  grandfather's  family;  and  these  original 
papers  are  now  presented  to  the  Senate,  by  Mr.  Bigelow,  as  agent  of 
Cazeau' 8  heirs. — (See  General  Mason's  letter,  E  E.) 

From  a  cursory  reading  of  the  last  above  extract  from  Mr.  Maxcy' s 
report,  it  might  be  supposed  that,  in  speaking  of  •azeau's  original 
papers  in  General  Mason's  possession,  Mr.  Maxcy  meant  that  the 
original  deed  of  assignment  from  Cazeau  to  Corbeaux  was  one  of  those 
papers;  but  an  inspection  of  General  Mason's  letter,  which  is  all 
Mr.  Maxcy  here  refers  to,  will  show  that  that  is  not  Mr.  Maxcy' s 
meaning.  It  is  true  that  the  claimant,  Mr.  Bigelow,  states  in  the 
petition  that  said  deed  of  assignment  was  one  of  the  papers  in  Gen- 
eral Mason's  possession,  but  he  is  not  supported  by  that  letter.  The 
following  is  a  copy  of  General  Mason's  letter: 

*  *  Geobgetown,  ^th  April,  1834. 

*  *  Dear  Sir  :  In  compliance  with  your  request  to  give  you  such  in- 
formation as  I  may  possess  in  relation  to  a  claim  of  the  late  Francis 
Cazeau,  formerly  of  Canada,  and,  in  the  latter  part  of  his  life,  residing 
in  Paris,  I  have  to  state,  that  in  the  year  1809,  as  I  find  by  reference 
to  my  books,  I  received  letters  from  that  gentlemen  and  from  a  Mr. 
Orthling,  his  friend  or  attorney,  with  a  power  from  Mr.  Cazeau  to 
apply  to  the  American  government,  by  petition  to  Congress,  or  other- 
wise, for  payment  of  very  large  claims,  the  amount  not  now  remem- 
bered, that  he  professed  to  have  against  it,  as,  I  think,  for  supplies 
furnished  or  services  rendered  by  him,  perhaps  both,  to  the  Ameri- 
can army,  or  to  agents  of  the  American  government,  during  the 
revolutionary  war,  and  also,  as  I  believe,  for  lands  or  other  property 
lost  in  consequence  of  his  espousing  the  American  cause.  Other  let- 
ters were  afterwards  written  me,  by  one  or  both  of  those  gentleman, . 
on  the  same  subject ;  and,  as  I  find,  the  correspondence  was  continued 
until  Julv,  1811. 

**For  the  documents  to  'support  these  claims,  I  was  referred  to  Mr. 
Victor  Dupont,  and  a  Mr.  Duplanty,  in  this  country.     From  this  last 
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1  learned,  after  some  lapse  of  time  in  finding  him  out,  (Mr.  Dupont 
not  being  then  in  this  part  of  the  country,)  that  the  documents  in 
question  were  in  the  hands  of  Mr.  Cazeau's  son,  then  in  Canada,  to 
^vhom  I  wrote  in  the  fall  of  1809.     In  the  spring  of  1810,  I  received , 
from  him  part  of  the  documents,  by  a  private  conveyance,  relating  to 
one  branch  of  the  claim,  amounting  to  some  twenty-odd  thousand 
dollars,  reported  as  due  Cazeau  by  William  Barbour,  in  some  public 
capacity,  in  the  year  1785 — I  think  to  the  Congress  of  that  day ;  and 
information  from  Cazeau  (the  son)  that  the  remainder  of  the  docu- 
ments relating  to  the  loss  of  lands.  &c.,  were  so  bulky  that  the  per- 
son to  whose  charge  the  others  had  been  committed  could  not  take 
them,  and  that  they  should  come  by  another  opportunity  ;  as  late  as 
July,  1811,  as  noted  in  a  letter  from  me  to  Mr.  Cazeau,  (the  elder,) 
I  see  that  these  had  not  then  come  to  hand.     In  a  communication 
from  this  last  mentioned   gentleman  made   in   1810,  the   late  Joel 
Barlow  was  associated  with  me  in  the  power  to  prosecute  these  claims ; 
but  the  want  of  documents  then  to  enable  us  to  proceed,  and  his  de- 
parture for  France,  as  minister  for  the  United  States  near  that  gov- 
ernment, in  the  summer  of  1811,  prevented  his  taking  any  active  part 
in  the  business. 

'*The  non-reception  of  the  papers  that  were  expected  from  Canada 
barred  my  further  movements  in  this  matter,  as  well  as  my  recollec- 
tion serves  me,  until  the  state  of  war  which  took  place  during  the 
next  year  (1812,)  when  it  was  considered  useless  to  attempt,  in  that 
situation  of  our  affairs,  to  obtain  any  grant  of  this  nature  from  Con- 
gress; and  no  petition,  in  relation  to  these  claims,  was  presented 
bv  me  then  or  afterwards ;  not  afterwards,  as  I  believe,  because  of 
my  hearing  of  the  death  of  Mr.  Cazeau,  before  or  soon  after  the  ter- 
mination of  the  war,  and  that  his  power  to  me  had  died  with  him. 
Nor  did  I  hear  anything  more  of  the  afiuir,  until  some  year  or  more 
had  elapsed.  In  the  month  of  August,  in  the  year  1817,  (I  get  the 
date  from  a  receipt  given  for  reimbursement  made  by  him  for  some 
postages  I  had  paid  in  the  case,)  a  Mr.  Reeves,  of  Canada,  called  on 
me,  as  the  representative  of  Mr.  Cazeau' s  family,  to  ask  for  the  papers 
and  docmnents  in  this  claim,  which  had  come  into  my  hands,  and 
which  I  delivered  him ;  and  it  was  from  him,  as  I  am  pretty  sure, 
I  heard,  for  the  first  time,  that  application  had  been  made  to  Con- 
gress for  indemnification  for  these  claims,  and  that  such  had  been  re- 
ceived for  them,  or  part  of  them,  then  recently,  by  some  person,  but 
by  whom  I  don't  now  recollect,  fraudulently,  or  by  some  device  in 
which  the  name  of,  or  an  obsolete  power  from,  the  late  Mr.  Cazeau 
had  been  improperly  used. 

**If  I  had  had  any  intimation  of  such  a  procedure,  although  the 
power  to  me  had  become  extinct,  I  should  certainly  have  interfered 
to  prevent  it. 

**I  must  presume  that  the  name  of  Mr.  Cazeau  did  not  appear  in 
any  public  notice  of  the  transaction,  or  it  would  have  struck  my 
attention. 

**I  never  knew  Mr.  Cazeau  personally,  but  from  the  channel  through 
which  the  claim  came  to  me,  I  believed  him  to  be  an  honorable  man, 
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and,  from  the  docaments  sent  me,  that  he  had  been  a  great  sufferer 
in  our  cause,  and  had  good  right  to  indemnification  for  losses  he  had 
incurred. 

'*With  much  regard,  yours,  Ac, 

«*J.  MASON. 
'*  Francis  S.  Key,  Esq.,  OeorgetotmJ' 

There  is  surely  nothing  in  that  letter  tending,  in  any  manner,  to 
show  that  original  deed  of  assignment  was  among  the  papers  in 
General  Mason' s  possession.  Indeed,  the  language  of  the  letter  seems 
to  show  the  contrary  to  be  the  fact. 

Second.  An  ex  parte  affidavit  of  one  William  Smith,  which,  accord- 
ing to  Mr.  Key's  argument,  was  made  to  meet  an  objection  raised 
in  a  committee  of  one  of  the  Houses  of  Congress  to  the  claim.  That 
affidavit,  made  in  1838,  is  now  produced  to  show  the  possession  of 
said  deed  by  Gazeau  or  his  heirs.  This  affiant  married  a  grand- 
daughter of  Cazeau's,  and  is  not,  therefore,  a  competent  witness, 
being  directly  interested  in  the  event  of  the  suit.  It  does  not  appear 
but  that  the  deposition  of  Mr.  Smith  might  have  been  taken,  and  the 
affidavit  is  also  objectionable  for  that  reason.  His  whole  statement, 
too,  is  mere  hearsay  and  conjecture,  except  as  to  one  alleged  fate, 
which  is,  that  in  1824  he  received,  in  the  city  of  Washington,  from 
General  Jones  the  papers  in  the  case,  among  which  he  says  **were 
the  two  original  papers  before  referred  to.''  The  papers  thus  re- 
ferred to  are  described  in  a  previous  part  of  the  affidavit  as  *'the 
two  original  papers  bearing  date  the  30th  November,  1807."  This 
is  no  description,  except  as  to  the  date,  of  the  deed  of  assignment  of 
the  claims  by  Cazeau  to  Corbeaux.  Such  a  description  is  entirely 
too  indefinite  to  be  relied  on.  Besides,  as  General  Jones  resides  in 
the  city  of  Washington,  why  is  it  that  his  deposition  has  not  been 
taken  by  the  claimant  ?  General  Jones  is  a  gentleman  of  great  re- 
spectability, and,  so  far  as  we  are  informed,  has  no  interest  in  the 
claim.  It  is  unnecessary  to  notice  further  the  affidavit  of  Mr.  Smith, 
of  whom  we  know  nothing,  except  that  he  was  at  one  time  an  agent 
of  the  heirs,  and  will  be  entitled  by  law,  through  his  wife,  to  a  share 
of  whatever  may  be  recovered  in  this  suit.  The  claim  being  a  very 
large  one,  he  has  a  great  interest  at  stake.  His  ex  parte  affidavit, 
under  the  circumstances,  is  entitled  to  no  weight. 

Third,  An  ex  parte  affidavit  of  the  claimant  himself,  Mr.  Bigelow, 
stating  that  he  received  said  deed  of  assignment,  in  1831,  from 
Cazeau' s  heirs  ;  but  no  importance  can  be  attached  to  that  affidavit. 
There  was  nothing,  after  this  Court  was  organized,  to  prevent  the 
taking  of  the  affiant's  deposition.  His  deposition  should  have  been 
taken,  after  notice  to  the  Solicitor  of  the  time  and  place  of  taking  it. 
An  opportunity  would  then  have  been  given  to  the  government  to 
cross-examine  the  witness,  and  to  ascertain  from  him  whether  or  not 
he  is  interested  in  the  event  of  the  suit.  I  exclude,  therefore,  from 
my  consideration  of  the  case,  this  ex  parte  affiidavit  of  the  claimant 
as  well  as  that  of  Mr.  Smith. 

Fourth.  The  original  deed  of  assignment  was  in  court  at  the  trial. 
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That  is  true,  and  the  deed  is  now  before  us.  But  how  did  it  get 
here?  Where  did  it  come  from?  These  inquiries,  however  im- 
portant they  may  be,  are  easily  answered.  That  deed,  it  is  certain,  did 
not  come  to  us  from  the  possession  of  Gazeau's  heirs  or  of  the  claim- 
ant ;  and  it  is  equally  certain  that  it  did  come  herefrom  the  Treasury 
Department.  It  was  transmitted  to  this  Court  by  the  Secretary  of 
the  Treasury  on  the  4th  of  January,  1855.  To  show  that  I  am  right 
in  this  matter,  the  Secretary's  report  transmitting  to  this  Court  said 
original  deed  (designated  in  that  report  as  No.  2)  is  here  copied,  and 
is  as  follows : 

'*  Treasury  Department, 

''''January  4,  1855. 
'*  To  the  Court  of  Claims: 

**Por  the  purpose  of  complying  with  your  order  of  the  8th  Novem- 
ber last,  in  the  case  of  Jacob  Bigelow,  administrator  of  Francis 
Gazeau,  vs.  The  United  States,  I  have  called  on  the  Register  of  the 
Treasury,  in  whose  custody  such  papers  are  placed  by  law,  for  those 
therein  mentioned.  That  officer  has  sent  me  a  large  mass  of  papers 
concerning  the  claim  of  Francis  Cazeau  and  his  representatives,  and 
informs  me  that  since  the  settlement  made  by  the  accounting  officers, 
on  the  7th  March,  1817,  under  the  act  of  3d  March,  1817,  directing 
the  sum  of  $42,737  93,  to  be  *  paid  to  the  legal  representatives  of 
Francis  Cazeau,  late  merchant  at  Montreal,  or  to  his  or  their  assignee, 
or  attorney,  or  other  persons  lawfully  entitled  to  receive  the  same,  in 
full  compensation  of  all  claims  against  the  United  States,'  the  papers 
relating  to  this  claim  have  been  so  often  called  for  and  examined  by 
the  committees  of  both  Houses  of  Congress,  by  the  accounting^offi- 
cers,  and  by  various  gents  who  have,  from  time  to  to  time  since  that 
period,  been  permitted  to  examine  them  in  behalf  of  parties,  who 
have  claimed  to  be  interested  therein,  that  the  whole  have  been  thrown 
into  such  confusion  that  it  is  now  impossible  to  ascertain  precisely 
upon  what  vouchers  the  settlement  under  the  act  of  3d  March,  1817, 
was  actually  made,  as  they  have  not  been  kept  distinct  from  the  pa- 
pers subsequently  added  to  the  mass  ;  and  it  appears  evident  that 
some  papers  originally  belonging  to  the  settlements  made  in  1817 
and  in  1844  have  disappeared,  and  can  no  longer  be  found. 

"In  answer  to  the  first  item  of  the  call,  being  for  the  vouchers  on 
which  the  settlement  under  the  act  of  3d  March,  1817,  was  made,  I 
have  accordingly  caused  to  be  selected  from  the  mass  such  papers  as 
seem  to  have  been  applicable  to  that  settlement,  and  herewith  trans- 
mit them. 

*'No.  1,  being  a  copy  of  the  act  of  3d  March,  1817,  certified  by 
the  chief  clerk  of  the  State  Department. 

**No.  2,  being  one  of  the  original  parts  of  an  instrument,  purport- 
ing to  have  been  executed  in  duplicate  on  the  30th  November, 
1807,  under  the  hands  and  seals  of  Francis  Cazeau  and  Francis  Cor- 
beaux,  junior,  by  which,  for  the  consideration  therein  expressed  and 
acknowledged  to  have  been  received,  Francis  Cazeau  sold,  assigned, 
and  transferred  to  Francis  Corbeaux,  junior,  three  quarter  parts  of 
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the  claim  of  the  said  Cazeau  against  the  United  States,  and  gave  said 
Corbeaux  full  and  irrevocable  power  to  collect  the  remaining  quarter 
part  of  said  claim,  in  behalf  of  said  Cazeau,  stipulating  a  penalty  in 
case  the  latter  should  revoke  the  power  to  collect  the  quarter  part  so 
retained  by  him. 

' '  This  instrument  of  assignment  and  power  of  attorney  appears  to 
have  been  formally  acknowledged  before  Fulwar  Skipwith,  commer- 
cial agent  of  the  United  States  and  agent  for  prize  causes  at  Paris, 
as  certified  under  his  official  seal  at  the  date  of  its  execution  hv  the 
parties  thereto. 

*'No.  3,  being  a  copy  of  the  above  described  instrument  of  assign- 
ment of  three-fourths  of  the  claim  and  power  of  attorney  to  collect 
the  other  one-fourth,  by  David  Bailie  Warden,  American  consul  and 
prize  agent  at  Paris,  who  certifies  under  his  official  seal  that  the 
original  was  deposited  in  his  office  on  the  20th  November,  1808  ;  the 
certificate  being  dated  20th  December,  1808. 

**No.  4,  being  original  power  of  attorney,  dated  6th  May,  1816,  from 
Francis  Corbeaux,  jr.,  as  assignee  of  three-quarters  of  Cazeau' s  claim 
against  the  United  States,  and  attorney  to  collect  the  other  quarter, 
to  James  Grubb,  to  collect  and  receive  in  behalf  of  Corbeaux  the 
amount  of  the  claim,  with  power  of  substitution,  acknowledged  before 
James  Harding,  notary  public  at  London,  on  the  same  day.  Upon 
this  original  power  is  endorsed  the  substitution  of  Josephus  B.  Stew- 
art, by  Grubb,  on  the  9th  May,  1816,  and  the  whole  is  authenticated 
by  Thomas  Aspinwall,  United  States  consul  at  London,  under  his 
official  seal. 

**No.  5  is  the  statement  of  the  account  of  the  legal  representatives 
of  Francis  Cazeau,  under  the  act  of  3d  March,  1817. 

**No.  6  is  the  original  settlement,^ No.  34,144,  made  by  the  ac- 
counting officers  in  favor  of  Josephus  B.  Stewart,  as  substitute  of 
Francis  Corbeaux,  junior,  attorney  and  assignee,  of  $42,737  93,  under 
the  act  of  3d  March,  1817,  in  full  compensation  for  all  claims  against 
the  United  States ;  which  amount  was  paid  Stewart  from  the  treasury 
accordingly. 

*  *  The  foregoing  comprise  the  vouchers  upon  which  the  settlement 
referred  to  in  your  order,  either  was  or  might  have  been  made, 
together  with  the  original  settlement  itself. 

**The  second  item  of  your  call  is  for  'an  instrument  purporting  to 
be  an  original  assignment  from  Francis  Cazeau  to  Francis  Corbeaux, 
which  was  filed  among  the  papers  relating  to  this  claim,  by  the 
representatives  of  Cazeau'. 

"Whether  the  paper  hereinabove  described,  as  marked  No.  2,  w^as 
originally  filed  in  support  of  the  claim  of  the  representatives  of  Cazeau, 
under  the  act  of  3d  March,  1817,  or  has  been  subsequently  placed 
among  the  papers,  and  by  whom,  I  am  unable  to  state  upon  distinct 
information.  It  would  seem  from  the  terms  of  the  letter  addressed 
by  R.  B.  Taney,  Secretary  of  the  Treasury,  to  H.  L.  White,  of  the 
Committee  of  Revolutionary  Claims  of  the  Senate,  dated  8th  March, 
1834,  that,  at  that  time,  an  assignment  from  Francis  Cazeau  to 
Francis  Corbeaux  was  among  the  papers  in  the  custody  of  the  Register, 
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the   phraseology  employed   evidently  referring   to  a  valid  original 
document ;  while  the  report  of  Mr.  Maxcy,  page  10,    of  15th  June, 
1836,  states  that  the  paper  in  the  Register's  office  to  be  merely  the 
of   an  assignment,  without  validity  as  evidence.     When,  by  whom, 
or  upon  what  authority,  the  brief  memorandum  on  the  back  of  No.  2, 
^which  appears  to  be  in  a  similar   handwriting  with  the  filing  and 
marking  of  the  papers  by  Mr.  Maxcy,  was  made,  I  have  no  informa- 
tion whatever.     The  paper  marked  No.  3  is  evidently  that  described 
Toy  Mr.  Maxcy.     Whether  that  was  the  only  proof  of  the  assignment 
at  the  time  the  settlement  was  made  by  the  accounting  officers,  under 
the  act  of  3d  March,  1817,  I  have  no  means  of  knowledge  beyond 
what  now  appears  from  the  papers.     The  document  referred  to  by 
Mr.   Maxcy  as  the  original,   and  by  him  marked  Y,  is  evidently  a 
copy,  as  will  be  seen  among  the  papers  marked  by  him,  and  herewith 
transmitted. 

**The  first  clause  of  the  third  item  of  your  call  is  for  *the  papers 
relating  to  the  claim  of  said  Gazeau,  referred  to  in  a  report  upon  said 
claim  by  Virgil  Maxcy,  Solicitor  of  the  Treasury,  of  the  15th  June, 
1836,  found  in  Senate  documents.  No.  428,  1st  sess.  24th  Congress.' 
'*  In  compliance  with  that  clause,  I  herewith  transmit  the  papers 
referred  to,  so  far  as  they  are  now  found  in  the  mass  which  were 
marked  by  Mr.  Maxcy  in  succession  from  A  to  Z,  (no  paper  appear- 
ing to  have  been  marked  N  by  him,)  and  A  A  to  I  I,  excepting  that 
none  marked  C  C  have  been  found. 

The  last  clause  of  the  third  item  of  your  call  is  in  these  terms : 
*  Together  with  any  papers  connected  with  the  subject  which  you  may 
deem  important  in  an  investigation  of  this  case.' 

'*  Under  this  call,  I  herewith  transmit  the  papers  of  settlement,  No. 
89,673,  made  by  the  accounting  officers  in  favor  of  Jacob  Bigelow,  ad- 
ministrator of  Francis  Gazeau,  on  the  29th  August,  1844,  as  follows: 
*'No.  7.  Copy  of  act  of  Congress  of  15th  June,  1844,  directing 
$27,352  32  to  be  paid  to  the  legal  representatives  of  Francis  Cazeau, 
being  one-fourth  part  of  the  sum  appropriated  by  act  of  3d  March, 
1817,  with  interest  from  May,  1818. 

**No.  8.     Statement  of  account  under  last  named  act. 
*'No.   9.     Certificate  of  orphans' court  of  Washington  county,  that 
Jacob  Bigelow  is  administrator  of  Francis  Cazeau. 

**No.  10.  Original  settlement.  No.  89,673,  of  accounting  officers 
in  favor  of  Jacob  Bigelow,  administrator,  dated  29th  August,  1844, 
upon  which  $27,352  32  has  been  paid  from  the  treasury  to  Bigelow. 
**  These  papers  are  regarded  as  important  in  the  investigation  of 
this  case,  and  are  accordingly  sent  under  this  call,  for  the  purpose 
of  enabling  the  Court  to  perceive  the  grounds  on  which  this  payment 
was  directed  by  law  in  1844,  when  Congress  had  in  1817  made  an 
appropriation  in  full  compensation  of  the  claim  of  Francis  Cazeau. 

**It  seems  to  have  Jbeen  understood,  when  the  act  of  1844  was 
passed,  that  the  payment  of  three-quarters  of  the  claim  of  Francis 
Cazeau  against  the  United  States  was  legally  and  properly  made  in 
1817  to  the  substitute  of  Corbeaux.  If  faith  is  to  be  reposed  in  written 
instruments  solemnly  executed  and  duly  promulgated  by  being  de- 
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posited  and  registered  in  the  office  of  the  agent  of  the  United  States 
at  Paris,  it  was  clearly  so.  The  criticism  of  Mr.  Maxcy  as  to  tlie 
effect  of  the  paper  marked  by  him  Z,  seems  to  be  wholly  misplaced, 
probably  from  want  of  a  correct  translation  of  the  entire  paper.  He 
regards  it  as  an  agreement  between  the  parties  to  the  assignment, 
that  the  authority  to  collect  the  claim  shall  only  extend  to  two  ses- 
sions of  Congress,  when,  in  fact,  the  paper  recognizes  the  conveyance, 
in  absolute  property,  of  three-quarters  of  the  entire  claim,  and  the 
,  limitation  of  time  only  extends  to  the  one-quarter  to  which  Gazeau 
retained  the  beneficial  interest.  What  would  be  the  legal  or  equit- 
able eflfect  of  such  an  agreement,  or  of  any  revocation  of  the  power  of 
attorney,  not  notified  to  the  United  States  upon  whom  it  wae  to 
operate,  it  is  not  now  necessary  to  consider,  as  the  authority  to  collect 
this  quarter  part,  in  behalf  of  Cazeau,  clearly  ceased  by  his  death  in 
1815  ;  and,  upon  this  ground,  the  payment  of  this  quarter  part  to 
Stewart  was  made  without  legal  authority.  Hence  the  act  of  1 844 
provided  for  the  payment  of  this  quarter  part  of  the  sum  allowed  in 
1817,  with  interest  thereon  from  May,  1818,  being  the  date  when  the 
proper  agents  were  apprised  of  the  death  of  Cazeau  at  a  date  previous 
to  the  settlement.  The  facts  of  the  payment  made  to  Bigelow  in 
1844  are  therefore  material  to  be  understood. 

*' There  is  a  mass  of  papers  filed  with  these  settlements  which  are 
not  included  in  your  call,  and  which  will  be  sent  should  the  Court 
specify  what  they  desire. 

'*  JAMES  GUTHRIE, 
^*^  Secretary  of  the  Treasury. ^^ 

This  report  of  the  Secretary  shows,  what  I  have  before  stated,  that 
the  original  assignment  was  produced  at  the  trial,  not  from  the  pos- 
session of  the  claimant,  hut  from  the  possession  of  the  Treasury  Depart- 
ment.  Whether  this  original  assignment  (marked  No.  2)  was  origi- 
nally filed  in  support  of  the  claim  of  the  representatives  of  Cazeau, 
under  the  act  of  3d  March,  1817,  or  had  been  subsequently  placed 
among  the  papers,  and  by  whom,  the  Secretary  of  the  Treasury  is 
unable  to  state  upon  distinct  information.  Neither  has  the  Secretary 
any  means  of  knowledge,  beyond  what  appears  from  the  papers, 
whether  the  copy  (marked  No.  3)  was  the  only  proof  of  the  assign- 
ment at  the  time  the  settlement  was  made  by  the  accounting  oflScers 
under  the  act  of  3d  March,  1817. 

I  have  now  shown  that  it  is  not  proved  that  either  Cazeau  or  his 
heirs  ever  had  possession  of  said  original  deed  of  assignment,  after 
it  was  deposited,  in  the  year  1808,  in  the  office  of  the  American  consul 
at  Paris.  All  the  reliable  information  we  have  as  to  where  the  deed 
has  been  since  it  was  so  deposited  is,  that  it  was  on  and  before  the  4tli 
of  January,  1855,  in  the  Treasury  Department  of  the  United  States, 
and  was,  on  that  day,  transmitted  by  the  Seo^ptary  of  the  Treasury 
to  this  Court. 

The  argument,  therefore,  founded  on  the  supposed  possesion  of  the 
deed  of  assignment  by  Cazeau  or  his  heirs,  to  show  a  surrender  of  the 
deed  to  him  or  them,  is  without  foundation.     But  had  there  been  such 
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possession  cfUff  the  trecwury  payment  was  made,  it  could  have  very 
little  weight ;  and  even  such  possession  before  the  payment  woald 
seem  to  require  some  additional  evidence  to  prove  the  surrender  of  so 
valuable  a  deed ;  as  to  that,  however,  I  have  no  decided  opinion. 

It  is  alleged  that  the  payment  was  made  at  the  treasury,  in  1817, 
to  Corbeanx's  attorney,  upon  his  presentation  of  a  copy  of  thedeed  of 
assignment,  and  that,  therefore,  the  payment  was  unlawfully  made. 
To  this  objection  there  is  a  short  and  conclusive  answer,  which  is, 
that  the  fact  is  not  proved  that  the  payment,  in  1817,  was  made  on 
the  presentation  of  a  copy.  That  fact  is  not  shown  by  the  report 
of  the  Secretary  of  the  Treasury,  nor  is  it  shown  by  any  other  evi- 
dence. But  there  is  another  answer  to  the  objection,  not  quite  so 
short  but  equally  conclusive.  It  is  this :  that  were  it  admitted  that 
the  payment  in  question  was  made  on  the  presentation  of  a  copy,  that 
would  not  show  the  payment  to  be  wrongful.  I  admit,  of  course,  the 
familiar  principle,  that,  on  the  trial  of  a  cause  in  court,  the  best  evi- 
dence must  be  produced  or  its  absence  accounted  for,  and  that  an 
original  instrument  is  better  evidence  than  a  copy.  But  that  princi- 
ple has  nothing  to  do  with  this  case.  The  questioii  we  have  here  to 
decide  is,  not  what  evidence  was  before  the  Secretary  of  the  Treasury 
when  he  paid  the  money  to  Gorbeaux's  attorney,  in  1817,  but  whether, 
at  that  time,  Gfizeau's  heirs  were  the  owners  of  three-fourths  of  the 
claim?  It  is  certain  that  ten  years  before  the  payment,  namely,  in 
1807,  Gorbeaux  was  the  owner  of  said  three-fourths,  by  a  regular  deed 
of  assignment  from  Gazeau,  which  deed  is  now  before  us ;  and  the 
claimant  to  invalidate  the  treasury  payment  of  those  three-fourths  to 
Gorbeaux's  attorney,  in  1817,  must  prove  that  previously  to  such  pay- 
ment, Gorbeaux's  ownership  had  ceased,  and  Gazeau  or  his  heirs  had 
become  the  owners.  But  the  claimant  has  furnished,  in  my  opinion, 
no  such  proof,  and  the  consequence  is,  that  the  said  payment  must  be 
considered  as  rightly  made  to  Gorbeaux's  attorney.  That  being  the 
case,  it  is  perfectly  immaterial  whether  any  or  what  evidence  of  Gor- 
beaux's right  to  said  three-fourths  of  the  claim  was  before  the  Secretary 
of  the  Treasury  who  paid  the  money. 

I  have  now,  I  believe,  examined  every  material  question  involved 
in  this  case  ;  and  to  avoid  any  misunderstanding  as  to  the  contents  of 
the  contracts,  or  of  the  other  material  papers  in  the  cause^  I  have 
copied  them  into  this  opinion. 

It  appears  to  me  that  there  is  no  foundation  for  the  claim. 


IN  THE  OOUBT  OF  GLADIB. 
FRANCIS  gazeau' S  ADMINISTBATOB  V^  THE  UNITED  STATES. 

SCARBUBGH,  J.: 

This  claim  arose  during  the  revolutionary  war.  Gongress,  by  an 
act  approved  March  3,  A.  D.  1817,  provided  for  it  as  follows :  **That 
the  sum  of  forty-two  thousand  seven  hundred  and  thirty-seven  dollars 
and  ninety-three  cents  be  paid,  out  of  any  money  in  the  treasury  not 

Eep.  C,  a  157 i 
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otherwise  appropriated,  to  the  legal  representatives  of  Francis  Cazean, 
late  merchant  at  Montreal,  or  to  his  or  their  assignee  or  attorney,  or 
other  person  lawfully  entitled  to  receive  the  same,  in  full  compensa- 
tion for  all  claims  against  the  United  States/' — (6  Stat  at  L.,  p.  191.) 

By  a  deed  bearing  date  the  30th  day  of  November,  A.  D.  1807, 
Francis  Cazeau  assigned  to  Francis  Corbeanx  three-fourths  of  this 
claim,  and  thereby  authorized  him  to  prosecute  and  receive  the  whole 
thereof,  the  three-fourths  for  the  use  of  Corbeaux,  and  the  remaining 
fourth  for  the  use  of  Gazeau.  This  deed  was  executed  by  both  the 
parties  in  the  presence  of  Fulwar  Skipwith,  commercial  agent  of  the 
United  States,  and  of  the  subscribing  witnesses,  at  Paris,  on  the  day 
of  its  date  ;  and  it  was  deposited  in  the  office  of  the  American  consul 
at  Paris,  where  it  was  registered  on  the  20th  day  of  November  A.  D. 
1808. 

On  the  same  day  with  the  date  of  the  deed,  another  instrument,  the 
object  of  which  was  to  explain  the  deed,  was  executed  in  triplicate  by 
these  parties.  It  expressly  declares  ^^that  in  no  possible  case,  nor 
under  any  pretext  whatsoever,  may  either  the  one  or  the  other  of  the 
parties  to  the  aforesaid  contract  claim  to  annul  it ;  that  is  to  say : 
that  on  the  one  hand,  whatever  may  be  the  event  or  the  success  of  the 
claims  of  the  Sieur  Cazeau  upon  the  government  of  the  United  States ; 
or  whatever  may  be  the  incidental  circumstances  whic*h  may  supervene 
relatively  to  this  object,  neither  the  Sieur  Corbeaux,  nor  his  hiers  or 
assigns  may  claim  the  restitution  of  the  sum  of  twelve  hundred  thou- 
sand francs,  which  have  been  by  him  paid  to  the  said  Sieur  Cazeau 
for  the  price  of  the  cession  and  transfer  in  question;  nor  of  any  part 
of  that  sum ;  the  whole  of  which  is  received  from  this  moment  forever 
and  definitively  by  the  said  Sieur  Cazeau,  in  every  state  of  things 
whatsoever.  And  that  on  the  other  hand,  the  three-quarters  interest 
granted  and  transferred  by  the  Sieur  Cazeau  to  the  Sieur  Corbeaux 
in  the  aforesaid  credits  and  claims,  are  equally  for  Ais  moment  and 
forever  received  by  the  latter,  definitively,  irrevocably,  and  likewise 
in  every  state  of  things  whatsoever," 

It  then  further  declares:  *'2d.  Forasmuch  as,  if  the  full  powers 
conferred  by  the  said  Sieur  Cazeau  upon  the  said  Sieur  Corbeaux  to 
the  efiect  of  prosecuting  the  liquidation  and  pajrment  of  the  credits  in 
question  should  fail  in  fulfilling  their  object  from  any  cause  whatso- 
ever, which  may  be  attributed  to  the  said  Sieur  Corbeaux,  injury 
would  result  therefrom  to  the  Sieur  Cazeau,  who  remains  proprietor 
of  one-fourth,  which  he  has  reserved  to  himself  in  the  aforesaid  credits ; 
and  as  this  injury  would  be  so  much  the  greater,  as  by  the  fourth 
article  of  their  aforementioned  contract  the  Sieur  Cazeau  has  deprived 
himself  of  the  faculty  of  revoking  the  said  powers,  under  the  penalty 
of  an  indemnity  of  twenty  thousand  piastres,  it  is  further  expressly 
agreed  between  the  parties  that  in  case  two  successive  sessions  of  the 
Oongtess  of  the  United  States  (counting  from  the  first  which  shall  be 
opened  after  the  date  of  these  presents)  shall  pass  away  without  the 
definitive  liquidation  of  the  credits  and  claims  of  the  Sieur  Cazeau 
having  been  pronounced  and  concluded* by  the  diligence  which  the 
aaid  Sieur  Corbeaux  has  bound  himself  to  contribute,  to  thia  result  as 
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pvoanptly  as  possible,  then,  this  delay  having  fruitlessly  occurred,  the 
Sieur  Casean  shall  re-enter  upon  the  exercise  of  his  natural  rights  ; 
and  may  reroke  freely  and  at  all  times  the  powers  with  which  he  has 
invested  the  said  Sienr  Gorbeaux ;  nor  shall  the  latter  or  his  heirs  or 
assigns  ever  recover  of  the  said  Sieur  Cazeau  the  stipulated  sum  of 
t^wenty  thousand  piastres,  nor  any  of  the  indemnity  whatsoever  for 
that  cause.'' 

Francis  Cazeau  died  in  the  year  1815. 

On  the  6th  day  of  May  A.  D.  1816,  Francis  Corbeaux,  by  a  power 
of  attorney  of  that  date,  in  which  the  deed  of  assignment  from  Ga- 
.  zeau  to  Gorbeaux  is  referred  to,  appointed  James  Orubb  his  agent 
to  prosecute  and  recover  the  claim,  the  three-fourths  for  the  use  of 
Gorbeaux,  and  the  remaining  fourth  for  the  use  of  Gazeau ;  and  on 
the  9th  day  of  Hay,  A.  D.  1816,  James  Qrubb  substituted  Jod^phus 
B.  Stewart  in  his  place,  and,  as  such  substituted  agent,  Stewart  pro- 
secuted the  claim  and  received  the  money  appropriated  by  the  act  of 
March  3,  A.  D.  1817. 

Afterwards,  Congress,  by  an  act  approved  June  15,  A.  D.  1814, 
provided  *  *  that  the  sum  of  twenty-seven  thousand  three  hundred  and 
fifty-two  dollars  and  thirty-two  cents  be  paid,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated,  to  the  legal  representatives 
of  Francis  Gazeau,  late  merchant  at  Montreal,  or  to  their  legal  attor- 
ney or  other  person  lawfully  entitled  to  receive  the  ^ame ;  it  being 
one-fourth  of  the  sum  appropriated  under  an  act  of  Congress  approved 
on  the  third  of  March,  one  thousand  eight  hundred  and  seventeen, 
with  interest  from  MV^,  one  thousand  eight  hundred  and  eighteen." 
(6  Stat,  at  L.,  p.  915.)  The  sum  thus  appropriated  has  been  paid  to 
the  petitioner. 

The  petitioner  now  claims  the  residue  of  the  appropriation  made 
by  the  act  of  March  3,  A.  D.  1817,  upon  the  ground  that  Josephus 
B.  Stewart  was  not  lawfully  authorized  to  receive  it,  and  that;  conse- 
quently, the  payment  made  to  him  is  not  binding  on  the  legal  repre- 
sentatives of  Francis  Gazeau. 

The  petitioner  .has  insisted,  in  argument,  that  the  power  of  attorney 
from  Gazeau  to  Gorbeaux  was  revoked  by  the  death  of  the  former. 
In  regard  to  the  one-fourth  of  the  claim  reserved  by  Gazeau;  this  is 
true ;  and  it  was,  doubtless,  for  this  reason  that  Congress  passed  the 
act  of  June  15,  A.  D.  1844.  But  in  regard  to  the  three-fourths, 
which  were  assigned  to  Gorbeaux,  this  principle  is  inapplicable, 
because  the  power  as  to  that  was  coupled  with  an  interest,  and 
irrevocable,  therefore,  even  by  the  death  of  Gazeau. — (Hunt  vs. 
Rousmanier,  8  Wheat,  R.,  174.) 

The  petitioner  has  also  urged,  in  argument,  that  the  claim  was  not 
assignable.  To  this  objection  the  act  of  March  3,  A.  D.  1817,  fur- 
nishes a  complete  answer.  It,  in  express  terms,  directs  the  payment 
to  be  made  to  the  legal  representatives  of  Francis  Cazeau,  or  to  his  or 
their  assignee,  or  attorney,  or  other  person  lawfully  entitled  to  receive 
the  same.  As  the  pajrment  was  not  to  be  made  to  Francis  Gazeau, 
but  to  his  legal  representatives,  it  is  plain  that,  in  the  contemplation 
of  the  statute,  Cazeau  was  dead ;  and,  of  necessity,  therefore,  in  re- 
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ferring  to  his  assignee,  it  meant  to  recognzie  any  assignment  made  by 
him  in  his  lifetime.  If,  then,  the  payment  was  made  to  such  assignee, 
or  to  the  lawful  attorney  of  such  assignee,  it  was  valid. 

Much  stress,  too,  was  laid  on  the  fact  tiiat  the  payment  was  made 
on  the  production  of  only  a  copy  of  the  assignment.  It  is  manifest^ 
however,  that  if  the  deed  of  assignment  was  valid  in  its  inception, 
and  continued  in  force  at  the  time  of  the  payment,  it  is  wholly  im- 
material whether  the  original  or  only  a  copy  was  then  producecL  It 
is  only  in  the  event  that  a  prior  annulment  of  the  deed  can  be 
shown  that  the  non^production  of  the  original  at  the  time  of  pay- 
ment can  become  important.  If  this  could  be  shown,  then  perhaps 
the  United  States  could  not  defend  the  payment  on  the  ground 
of  any  equity  arising  in  their  favor  from  the  want  of  notice  of  its 
annulment,  because  the  failure  to  produce  the  original  ought  to  have 
put  them  on  the  inquiry.     But  on  this  point  I  give  no  opinion. 

The  petitioner  alleges  in  his  petition  that  no  part  of  the  1,200,000 
francs  mentioned  in  the  deed  as  the  consideration  of  the  assignment 
was  ever  paid  by  Gorbeaux  to  Gazeau.  The  receipt  of  the  whole 
amount  is  expressly  acknowledged  in  the  deed.  Still  this  acknowledg- 
ment is  not  conclusive  upon  Gazeau.  Though  made  by  deed,  he  and 
those  claiming  under  him  are  not  estopped  from  denying  it ;  but  it 
throws  the  burden  of  proof  on  them.  Not  only  is  the  evidence  in 
*  the  record  wholly  insufficient  to  show  that  the  consideration  stated 
in  the  deed  was  not  paid,  but  on  the  contrary,  we  find  the  payment 
again  solemny  acknowledged  by  Gazeau  in  the  collateral  instrument 
executed  on  the  same  day  with  the  deed  of  assignment.  The  state- 
ment made  by  Stewart  before  the  committee  of  the  Senate,  in  1817, 
that  Gazeau  made  the  assignment  to  Gorbeaux  *'as  a  retribution  for 
bis  generous  support  of  himself  and  family,"  was  not  made  within 
the  scope  of  his  authority,  and,  as  between  Gorbeaux  and  Gazeau, 
was  not  binding  on  the  former.  But  even  if  the  consideration  was 
different  from  that  expressed  in  the  deed,  or  there  was  no  considera* 
tion  at  all,  still  the  assignment,  being  made  by  an  instrument  under 
seal,  was  valid,  unless. it  was  tainted  by  fraud.  If  the  consideration 
was  so  tainted,  the  fraud  rendered  the  deed  voidable  only,  and  not 
void  ;  and,  therefore,  to  affect  the  United  States  at  all  on  this  ground, 
it  must  be  shown  that  they  had  notice  of  it  before  the  payment  was 
actually  made.  It  is  not  pretended  that  they  had  any  such  notice. 
Moreover,  fraud  is  not  to  be  presumed,  it  must  be  proved ;  and  the 
evidence  here  is  wholly  insufficient  for  this  purpose.  It  seems  to  me 
that  there  is  no  ground  for  saying  that  the  assignment  was  not  valid 
in  its  inception. 

The  petitioner  avers  in  his  petition  that  in  April,  A.  D.  1808, 
Gazeau  revoked  the  power  of  attorney  given  by  him  to  Gorbeaux,  and 
caused  criminal  proceedings  to  be  instituted  against  him ;  in  conse- 
quence .of  which  the  original  power  and  assignment  were  surrendered 
to  Gazeau  and  annulled,  and  have  ever  since  been  in  the  possession  of 
himself  and  his  heirs  until  filed  with  their  papers  before  Gongress. 
The  principal  evidence  to  sustain  this  averment  is  a  lette:  from 
Gazeau  to  his  grandson,  and  a  paper  purporting  to  be  a  receipt  from 
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one  Thille,   thereto  appended,  (see  Exhibit  ^ '  A  A/  0  &^^  ^  jpaper 
marked  *'BB.'* 

It  seems  to  me  too  plain  to  admit  of  question,  that  the  letter  of 
Cazeau  to  his  grandson,  and  the  paper  thereto  appended,  are  wholly 
inadmissible  in  this  case  for  any  purpose.  The  letter  contains  a 
denial  by  Cazeau  that  he  had  received  any  part  of  the  1,200,060 
francs ;  but  surely  it  cannot  be  received  as  evidence  in  his  favor  of 
the  truth  of  his  denial.  The  evidence  that  he  did  receive  the  whole 
sum  is  found  in  the  deed  of  assignment  and  the  collateral  instrument 
executed  expressly  to  explain  it.  Something  more  than  a  mere  denial 
by  Cazeau  is  necessary  to  destroy  the  effect  of  such  evidence. 

The  letter  also  contains  a  statement  by  Cazeau  that  he  had  brought 
Corbeaux  before  the  criminal  court,  and  that  '*  the  private  writing*' 
would  be  annuled.  Was  this  criminal  court  a  court  of  record,  or  a 
court  not  of  record ;  and  had  it  jurisdiction,  not  only  in  criminal 
cases,  but  to  annul  a  *' private  writing?"  The  evidence  in  this  case 
furnishes  no  means  of  answering  this  question.  But,  whatever  was 
its  jurisdiction,  and  whether  it  was  a  court  of  record  or  a  court  not  of 
record,  there  can  be  no  doubt  that  its  acts  must  be  proved  in  some 
other  way  than  by  Cazeau' s  letter..  But  even  this  letter  does  not 
state  that  the  ** private  writing*'  had  been,  but  only  that  it  would 
be  annuled. 

The  paper,  purporting  to  be  a  receipt  from  M.  Thille  to  Cazeau,  is, 
at  most,  an  unsworn  statement,  and  for  that  reason  inadmissible. 
Nor  do  we  know  who  he  is,  or  whether,  in  point  of  fact,  he  ever  gave 
the  receipt.  But  if  it  be  admitted  as  evidence,  it  throws  no  light 
upon  the  point  in  question.  If  it  refers  at  all  to  the  deed  of  assign- 
ment, it  speaks  only  of  a  brief  or  copy  of  it,  and  is  silent  in  regard 
to  its  annulment. 

The  paper  marked  **B  B"  .is  equally  unsatisfactory.  If  it  be  re- 
garded as  a  paper  properly  admissible  in  evidence  in  this  case,  still  it 
proves  nothing.  It  states  that  Corbeaux  offered  to  Cazeau  sixteen 
documents,  which  are  particularly  described ;  but  neither  of  them  is 
the  deed  of  assignment.  It  also  states  that  Corbeaux  offered  to  per- 
mit Cazeau  to  withdraw  from  the  office  of  the  minister  of  foreign 
relations  the  documents  deposited  therein  by  him  and  Cazeau  ;  but 
that  he,  at  the  same  time,  made  an  express  reservation  of  all  his 
rights  arising  from  the  agreements  which  he  and  Cazeau  had  pre- 
viously entered  into.  Even  these  offers,  the  paper  states,  were  re- 
jected by  Cazeau.  Nor  does  it  appear  that  the  deed  of  assignment 
was  in  any  way  referred  to  in  the  paper  **B  B." 

Not  only  is  there  no  sufficient  evidence  in  this  case  that  any  legal 
proceeding,  either  civil  or  criminal,  was  ever  instituted  by  or  at  the 
instance  of  Cazeau  against  Corbeaux  in  relation  to  the  deed  of  assign- 
ment, but  it  nowhere  satisfactorily  appears  that  the  deed  was  in 
Cazeau' s  possession  at  any  time  after  it  was  deposited  in  the  office 
of  the  American  consul.  William  Smith,  whose  affidavit  is  referred 
to  on  this  point,  is  an  interested  witness  ;  but,  even  if  he  were  free 
from  all  objection,  his  testimony  is  wholly  insufficient  to  establish  it. 
He  testifies  that  he  believes  that  John  Jesse  Reeves  brought  the 
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deed  from  Paris  in  1816  ;  but  it  is  evident  that  he  neither  knew  nor 
could  have  known  whether  such  was  the  fact.  He  also  states  that 
Reeves  informed  the  family  that  he  had  placed  all  the  papers  which 
he  brought  from  Paris,  and  also  those  which  he  otained  from  Gen- 
eral Mason,  in  the  hands  of  General  Jones,  and  he  hnxyws  that,  in  the 
fall  of  1824,  he  received  the  original  deed  from  General  Jones.  It 
is  plain,  however,  that  how,  or  when,  or  from  whom,  General  Jones 
received  it,  the  witness  neither  knew  nor  had  the  means  of  knowing. 
Nor  does  it  satisfactorily  appear  how,  or  when,  or  by  whom,  it  was 
obtained  from  the  office  of  the  American  consul.  A  difficulty,  it 
seems,  arose  on  this  point  in  the  year  1838,  and  then  the  affidavit  of 
Wm.  Smith  was  made. — (See  Mr.  Key's  argument.) 

Charles  L.  Cazeau,  in  his  memorial  to  Congress,  dated  March  20, 
A.  D.  1818,  states  that  the  deed  of  assignment  had  been  annulled, 
and  was  then  in  his  hands.  In  a  letter  written  by  him  to  the  Com- 
mittee of  Ways  and  Means,  dated  March  26,  A.  D.  1818,  he  states 
that  Francis  Cazeau  instituted  a  suit  to  obtain  the  annulling  and 
cancelling  of  the  original  contract,  and  by  virtue  thereof  received 
and  recovered  it  from  the  office  of  the  consul,  where  it  had  been 
deposited,  ^*the  same  being  ipso  faxio  declared  cancelled,  revoked, 
null  and  void."  This,  he  says  was  done  in  the  year  1809.  In 
proof  of  it  he  refers  to  the  papers  **A  A"  and  **B  B,"  which  have 
already  been  noticed.  Moreover,  whether  in  point  of  fact  he  then 
had  the  original  deed  in  his  possession  we  have  no  means  of  deter- 
mining. Even  if  he  had  in  his  possession  at  that  time  a  paper  which 
he  regarded  as  the  original  deed,  to  enable  this  Court  to  decide 
whether  it  was  or  not,  some  better  evidence  is  necessary.  But  even 
if  such  evidence  existed,  proof  that  he  had  possession  of  the  original 
deed  on  the  20th  day  of  March,  A.  D.  1818,  would  not  be  proof  that 
it  was  in  the  possession  of  Cazeau  in  his  lifetime. 

As  my  opinion  is  that  it  is  not  shown  by  the  evidence  that  the 
deed  of  assignment  was  in  Cazeau' s  possession  after  it  was  deposited 
in  the  office  of  the  American  consul,  I  need  not  consider  what  would 
have  been  the  effect  of  such  possession  if  it  had  in  point  of  fact 
existed. 

It  is  a  matter  worthy  of  notice,  that,  notwithstanding  Cazeau  em- 
ployed General  Mason  as  his  agent  to  prosecute  this  claim  as  early  as 
the  year  1809,  still  he  did  not,  at  any  time  during  his  life,  give  notice 
to  the  government  of  the  United  States  or  inform  his  agent  that  the 
assignment  had  been  annulled,  or  even  that  it  had  ever  had  an  exist- 
ence. It  seems  to  me  that  if  the  annulment  had  actually  occurred, 
as  has  been  alleged,  it  was  the  natural  suggestion  of  prudence  that 
Cazeau' s  agent  should  have  been  informed  of  it,  and  that  some  reli- 
able evidence  of  it  should  have  been  preserved.  Instead  of  this, 
however,  it  is  not  heard  of  by  General  Mason  or  the  government  of 
the  United  States  till  after  the  death  of  Cazeau,  and  after  the  money 
had  been  paid  to  Corbeaux's  agent,  and  after  Corbeaux  had  no  longer 
any  interest  to  contest  the  point  with  Cazeau' s  representatives.  And 
from  that  time  to  the  present  the  only  evidence  which  has  been  offered 
on  this  point  is  that  which  has  been  noticed.     General  Mason,  it  is 
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evident,   never  heard  of  this  assignment  till  after  Stewart  had  re- 
ceived the  money  appropriated  by  the  act  of  1817.     It  is  stated  in 
tSe  report  of  the  Judiciary  Committee,  House  of  Representatives,  made 
March  27,  A.  D.  1844,  that  **  notice  was  given  the  government  by 
Cazeau  of  his  still  holding  the  claim :''  but  on  what  evidence  this 
statement  was  made  I  have  not  been  able  to  discover.     If  he  did  give 
such  notice,  it  seems  to  me  that  he  ought  to  have  made  some  reference 
to  the  deed  of  assignment  and  its  annulment.     But  it  nowhere  ap- 
pears that  this  was  done.     It  is  also  stated  in  the  same  report  that 
^Mt  does  appear  that  Cazeau  obtained  possession  of  the  original 
papers,  which  he  forwarded  to  General  Mason,  of  Georgetown,   in 
1809,  to  be  again  presented  to  Congress."     If  by  ** ordinal  papers" 
is  here  meant  the  deed  of  assignment,  the  evidence  does  not  sustain 
the  report.     Whether  Cazeau  ever  parted  with  the  possession  of  the 
papers  rdating  to  his  daim  or  any  of  them  were  ever  in  the  posses- 
sion of  Corbeaux,  does  not  appear  in  the  evidence. 

It  seems  to  me  that  the  evidence  in  this  case  does  not  show  tha€ 
'the  deed  of  assignment  was  ever  annulled.  If  it  never  was  annulled, , 
then  the  payment  to  Stewart  was  unquestionably  valid. 

My  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 


IX  THE  COURT  OF  CLAIMS. 
BIOELOW,  ADMINIBTBATOB  OF  CAZEAU  VS.  THE  UNITED  STATES. 

Gilchrist,  Chief  Justice : 

I  am  obliged,  upon  examination,  to  adhere  to  the  opinion  originally 
delivered  by  the  Court  in  favor  the  claimant. 

I  believe  that  a  very  great  fraud  has  been  perpetrated  upon  the 
government  of  the  United  States,  and  upon  the  persons  whose  inter- 
ests are  represented  by  this  claimant,  by  him  to  whom  the  money 
was  paid  without  sufficient  investigation  by  the  officers  of  the  treasury. 
If  the  United  States  have  paid  money  to  the  wrong  person,  that 
neither  in  equity  nor  in  law  is  an  answer  to  the  demand  of  the  person 
who  is  entitled  to  the  money.  The  fraud  may  be  enveloped  in  such 
a  complication  of  facts  that  it  may  be  difficult  to  expose  it  and  show 
the  rights  of  the  claimant,  but  that  the  fraud  exists  I  have  a  very 
decided  opinion.  The  material  question  is  one  of  fact,  and  that  is, 
was  the  money  paid  by  the  United  States  to  the  person  entitled  to 
receive  it? 

The  facts  upon  which  the  petitioner  relies  are  as  follow  : 

Francis  Cazeau  was  a  wealthy  merchant,  residing  in  Montreal  at 
the  commencement  of  the  revolution,  and  espoused  the  caused  of  the 
revolted  colonies.  In  the  year  1777,  in  pursuance  of  a  verbal  agree- 
ment with  General  Arnold,  he  procured  eight  thousand  bushels  of 
wheat,  and  had  it  ground  into  flour,   and  packed  for  the  American 
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troops,  but  as  the  Americans  did  not  invade  Canad€^  and  Cazean  was 
imprisoned  for  favoring  their  cause,  the  floor  was  ruined,  and  he  loil 
it  with  his  expenses  and  conunissions* 

In  the  spring  of  1777  Cazeau  also  despatched  to  Ticonderoga,  to 
delivered  to  the  American  general  there,  three  batteaux  laden  with 
provisions,  Ac,  and  costing  four  thousand  dollars.  The  Americaiis 
had  vacated  that  post,  but  whjile  the  boats  were  there  the  Americans 
made  a  descent  upon  the  place,  and  captured  and  plundered  the  boats 
as  enemy's  property,  by  which  Cazeau  lost  the  value  of  the  supplies 
and  his  expenses  and  commissions. . 

He  also  incmrred  expenses  amounting  to  $276  64  for  procuring 
intelligence  for  the  Americans. 

On  the  18th  of  March,  1784,  Congress  directed  the  claims  to  be 
settled,  with  interest  from  the  year  1777,  and  directing  Cazeau' s  oath 
to  be  received  in  support  of  other  evidence.  In  the  month  of  July, 
1785,  Mr.  Barber,  a  commissioner,  who  was  authorized  to  examine 
the  accounts  of  Canadian  refugees,  reported  in  favor  Cazeau' s  claim. 
In  the  month  of  January,  1817,  a  committee  of  the  Senate  reported 
in  favor  of  the  claim,  and  a  bill  was  passed  for  the  payment  of 
$42, 737  97,  including  interest,  to  the  legal  representatives  of  Cazeau. 
But  the  heirs  of  Cazeau  have  never  received  any  part  of  this  money 
except  as  hereinafter  stated. 

,  The  claimant  alleges  that  in  the  year  1807  Cazeau  went  to  France, 
and  being  seventy -eight  years  old,  and  broken  down  by  grief  and 
infirmity,  was  induced  by  the  practice  of  gross  imposition  upon  him, 
to  execute  a  power  of  attorney  to  one  Corbeaux  to  prosecute  this 
claim  for  him,  and  an  assignment  to  Corbeaux  of  three-fourths  of  the 
claim  for  the  nominal  consideration  of  two  hundred  thousand  dollars, 
none  of  which,  however,  was  paid  to  him.  The  claimant  produced  . 
in  evidence  this  instrument,  the  test  of  which  is  as  follows :  ' '  In  testi- 
mony of  the  whole  of  which,  the  said  Francis  Cazeau  and  Francis 
Corbeaux,  jr.,  have  hereunto  interchangeably  affixed  their  hands  and 
seals  in  the  city  of  Paris,  on  the  thirtieth  day  of  November  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  seven."  The 
instrument  purports  to  be  executed  in  the  presence  of  two  witnesses. 
Then  follows  a  certificate  that  on  the  day  aforesaid,  Cazeau  and 
Corbeaux  came  before  Fulwar  Skipwith,  commercial  agent  of  the 
United  Stated  at  Paris,  and  agent  for  prize  causes,  and  acknowledged 
the  instrument  to  be  their  free  act  and  deed,  upon  a  copy  of  the 
instrument.  After  this  is  a  certificate  signed  by  David  Bsulie  War- 
den, under  the  seal  of  the  consulate  of  the  United  States  at  Paris, 
stating  *  *  that  the  above  instrument  of  writing  is  a  true  and  perfect  copy 
of  the  original,  executed  by  the  above  mentioned  individuals,  *  *  * 
and  the  said  original  instrument  is  deposited  in  my  office,  and  was 
there  registered  in  folio  1,  the  twentieth  day  of  November,  one  thou- 
sand eight  hundred  and  eight."  This  certificate  bears  date  the  20th 
of  December,  1808.  The  instrument  commences  by  stating  the  char- 
acter and  amount  of  the  claims  of  Cazeau  upon  the  United  States  and 
that  Congress  had  adjourned  the  consideration  of  them  to  the  month 
of  November,    1802,   since  which  time   Cazeau  had  heard  nothing 
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fnrther  concerning  them,  and  stating  also  that  his  unfavorable  cir- 
comatances  made  it  a  material  object  for  him  to  have  the  claim  properly 
managed,  and  that  his  old  age  and  bad  state  of  health  made  it  im- 
practicable for  him  to  attend  to  it  in  person.  The  instrament  then 
stated  that  it  was  ** indented  of  two  parts,"  and  in  consideration  of 
the  sum  of  1,200,000  francs  paid  by  Corbeailx  to  Cazean,  Cazean 
afsigned  to  Corbeaux  three-fourths  of  his  claim  upon  the  United 
States^  or  of  what  may  be  recovered  thereon,  and  that  the  better  to 
insure  the  settlement  and  recovery  of  said  claims,  Corbeaux  should 
be  fully  and  irrevocably  empowered  to  act  both  in  his  own  behalf  and 
on  behalf  of  Cazean,  and  Corbeaux  was  appointed  by  Cazeau  his 
attorney  irrevocable  as  far  as  regarded  the  three-quarters  parts  as- 
signed for  him,  the  said  Cazeau  for  his  use  and  benefit,' in  his  name  and 
behalf  as  far  as  regarded  the  one-quarter  part  of  said  claims  not 
assigned  and  conveyed  by  these  presents,  and  as  to  what  regards  the 
said  three-fourths  parts,  presently  assigned  and  conveyed  for  the  proper 
use  and  benefit  of  Corbeaux,  empowering  him  to  receive  the  saQie 
from  the  United  States,  with  a  pow^r  of  substitution.  It  was  also 
provided,  that  if  Cazeau  should  annul  the  whol^  or  part  of  the  powers 
relative  to  his  interest,  not  assigned,  he  should  forfeit  the  sum  of 
twenty  thousand  dollars. 

On  the  same  day  with  the  execution  of  the  above  instrument,  a 
collateral  agreement  was  made  between  the  parties,  providing  that  if 
Cazeau's  claim  should  not  be  liquidated  within  the  next  two  sessions  of 
Congress,  Cazeau  might  re-enter  into  the  exercise  of  his  rights,  and 
might  revoke  the  powers  which  he  had  given  to  Corbeaux,  who  should 
not  claim  of  him  the  stipulated  sum  of  twenty  thousand  dollars,  nor 
any  indemnity  whatever. 

On  the  19th  of  April,  1808,  Cazeau  executed  an  instrument  revoking 
the  power  of  attorney  to  Corbeaux,  as  appears  by  the  receipt  of  M. 
Thille  for  the  fees  for  that  service.  In  the  month  of  May,  1808, 
Cazeau  caused  criminal  proceedings  to  be  instituted  against  Corbeaux 
for  swindling.  It  is  alleged  by  the  claimant  that  in  consequence  of 
these  proceedings  the  original  assignment  and  power  of  attorney  was 
surrendered  and  annuled.  This  original  instrument,  it  appears,  was 
placed  by  the  heirs  of  Cazeau,  in  the  year  1831,  in  the  hands  of 
Bigelow,  the  administrator  and  present  claimant,  who  now  produces 
it  on  the  trial. 

It  is  in  evidence  that  Cazeau  died  in  Paris  in  the  year  1815. 

The  claimant  alleges  that  the  original  instrumennt  having  been 
recorded  in  the  American  consulate  at  Paris,  in  the  year  1808,  Cor- 
beaux procured  a  copy  thereof,  and  executed  a  power  of  attorney  to 
one  James  Grubb,  in  London,  who  substituted  for  himself  one  Joseph 
B.  Stewart.  The  latter  came  to  this  country  and  induced  Congress 
to  pass  the  act  of  1817,  and  received  from  the  treasury  the  money 
thus  appropriated. 

The  claimant  alleges  that  the  receipt  of  the  money  by  Stewart  was 
a  fraud  upon  the  heirs  of  Cazeau,  ana  that  the  payment  of  the  money 
by  the  government  to  Stewart  did* not  discharge  the  claim  of  the  heirs 
upon  the  United  States. 


58  JACOB  BIGELOW. 

It  is  contended  by  the  claimant  that  there  wae  but  cSie  original 
instrument,  which  had  been  surrendered  to  Cazeau. 

It  is  answered  by  the  Solicitor  that  the  instrument  purports  to  be 
'indented  in  two  parts,  and  that  the  teste  shows  that  the  parties 
executed  it/'  interchangeably,  thus  showing  that  both  Cazeau  and 
Corbeaux  kept  an  original. 

•When  a  paper  purports  to  be  in  two  parts,  and  to  be  executed  inter- 
changeably, these  two  circumstances,  in  the  absence  of  all  evidence 
and  all  considerations  to  the  contrary,  undoubtedly  show  that  the 
instrument  is  in  two  parts.  But  in  this  case  there  is  no  attempt  to 
show,  if  there  were  two  parts,  what  became  of  the  part  which  belonged 
to  Corbeaux,  or  why  it  was  necessary  to  procure  a  copy  from  the 
American  consulate,  and  present  it  at  the  treasury  as  evidence,  for 
the  money  was  paid  upon  the  evidence  furnished  by  the  copy.  The 
certificate  of  Mr.  Warden  states  that  *  *  the  orignal  is  deposited  in  my 
office,  and  was  there  registered  November  20,  1808"  and  the  certifi- 
cate bears  date  December  20,  1808.  At  what  time  it  was  there  de- 
posited does  not  appear,  and  Mr.  Warden  speaks  of  but  one  original. 
The  probability  is,  that  it  was  placed  there  by  the  assent  of  both 
parties,  and  without  the  assent  of  both  it  is  not  probable  that  the  de- 
positary would  have  surrendered  it.  How,  then,  did  it  come  into  the 
possession  of  the  heirs  of  Cazeau  by  whom  it  was  delivered  to  the 
claimant  twenty-five  years  ago  ?  Now,  whatever  effect  may  be  given 
to  the  proceedings  commenced  in  Paris  by  Cazeau  against  Corbeaux 
for  fraud,  or  to  the  act  of  revocation  of  the  power  by  Cazeau,  the  col- 
lateral agreement,  above  referred  to,  is  necessary  to  be  considered  in 
relation  to  this  question.  That  provides  that  if  the  claim  should  not 
be  liquidated  in  the  course  of  the  next  two  sessions  of  Congress, 
Cazeau  might  re-enter  into  the  exercise  of  his  rights,  and  might  re- 
voke the  power.  The  claim  was  not  liquidated  within  the  period 
specified.  Subsequently  the  instrument  is  found  in  the  possession  of 
the  heirs  of  Cazeau.  Does  not  this  afford  a  strong  presumption  that 
the  collateral  agreement  had  been  carried  into  effect,  and  that  the 
instrument  had  been  surrendered  by  the  assent  of  the  parties  ? 

The  facts  that  the  instrument  is  described  as  ''indented  in  two 
parts,"  and  as  executed  ** interchangeably,"  are  evidence  tending  to 
show  that  the  facts  are  as  they  are  stated  to  be,  that  is,  that  the  in- 
strument was  thus  executed.  But  these  statements  are -slight  evi- 
dence at  best.  They  do  not  partake  of  the  nature  of  an  estoppel, 
precluding  the  parties  from  .averring  the  contrary.  They  are  simply 
recitals  of  a  fact,  and  are  to  be  considered  and  weighed  in  connexion 
with  other  circumstances.  And  these  statements  constitute  the  only 
evidence  in  the  case  that  the  instrument  was  in  two  parts.  The 
money  was  paid  upon  the  evidence  furnished  by  a  copy.  There  is  no 
reason  to  suppose  that  any  other  person  might  not  have  procured  a 
copy  as  easily  as  Stewart,  nor  that  he  might  not  have  procured  a  copy 
at  any  time.  From  the  evidence  in  the  case,  and  particularly  from 
the  letter  of  Mr.  Aspinwall  of  the  25th  of  March,  1833,  it  does  not 
appear  that  the  characters  of  Grubb  or  Stewart  were  above  suspicion. 
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They  were  both  clerks  in  the  American  consulate  at  London.  Grubb 
was  discharged  for  misconduct  on  the  14th  of  May,  1817.  'Both  of 
them  were  in  reduced  circumstances,  and  Mr.  Aspinwall  says  that  his 
name  was  used  by  Stewart  without  a  shadow  of  authority  or  consent. 
Whatever  is  said  of  these  persons  tends  to  show  that  they  might  have 
yielded  to  the  temptation  and  have  committed  the  alleged  fraud. 

It  appears  from  the  evidence  that  the  heirs  of  Cazeau  always  resided 
in  Montreal,  and  were  not  in  affluent  circumstances,  and  that  they 
were  not  acquainted  with  Corbeaux,  Grubb,  or  Stewart,  that  they  did 
not  know  of  Stewart's  application  to  the  United  States,  and  never 
received  any  portion  of  the  money  appropriated  by  the  act  of  Congress. 

I  am  aware  of  no  principle  upon  which  it  can  be  held  that  the  pay- 
ment  of  a  debt  upon  the  evidence  furnished  by  a  copy  of  an  instru- 
ment, without  proof  of  the  loss  of  the  original,  is  a  discharge  of  the 
debtor.  A  party  is  bound  to  produce  the  best  evidence  the  nature  of 
the  case  will  admit  of.  This  rule  does  not  need,  at  this  day,  any  ar- 
gument (ft  authority  in  its  support.  Now,  Stewart  did  not  produce 
the  original  instrument,  which  was  the  best  evidence.  If  there  had 
been  two  originals,  why  did  he  not  produce  one  of  them,  or  account 
for  its  non-production  ?  With  the  exception  of  the  very  slight  evi- 
dence furnished  by  the  recitals  in  the  original,  which  is  produced  hy 
the  claimant,  there  is  absolutely  no  evidence  whatever  which  even 
tends  to  show  that  there  were  two  originals.  The  instrument  pro- 
duced was  in  the  possession  of  the  heirs  from  1808  to  1844,  and 
throughout  the  great  mass  of  the  evidence  no  allusion  is  made  to  the 
existence  of  another. 

But  it  is  clear,  also,  as  I  have  stated,  that  the  power  given  to  Cor- 
beaux was  revoked,  and  this  is  sufficient  to  show  the  invalidity  of  the 
payment  to  Stewart,  whether  there  were  two  originals  or  not.  Mr. 
Warden  states  that  the  instrument  was  deposited  in  his  office  and 
there  registered.  If  there  had  been  two  part«,  each  party  would 
naturally  have  kept  one  ;  but  if  there  had  been  but  one,  there  would 
have  been  a  good  reason  for  depositing  it  with  a  third  person,  as 
both  were  equally  interested  in  it.  It  is  certainly  improbable  that 
in  the  inception  of  the  proceedings,  either  party  would  have  suffered 
the  other  to  retain  the  original.  The  production  of  the  original,  then, 
by  one  party,  would  raise  a  strong  presumption  that  it  was  cancelled  ; 
and  this,  in  connexion  with  the  evidence  furnished  by  the  receipt  of 
Thille,  affords  sufficient  evidence  of  the  revocation. 

The  United  States,  then,  stand  in  this  position :  They  have  paid 
the  sum  of  $42,737  97,  which,  by  law,  belonged  to  the  legal  repre- 
sentatives of  Francis  Cazeau,  to  a  person  who  had  no  authority  to 
receive  it.  I  need  not  waste  words  or  reasoning  to  show  that  such  a 
payment  is  not  a  defence. 

In  the  month  of  June,  1844,  a  bill  was  passed  providing  for  the 
payment  of  one-fourth  of  the  sum  appropriated  by  the  act  of  1817, 
which  was  received  by  the  petitioner,  with  interest  from  May,  1818. 
This  sum  must  have  been  paid  upon  the  ground  that  one-fourth,  at 
least,  of  the  sum  of  $42,737  97  belonged  to  the  heirs  of  Cazeau  under 
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the  proyisions  of  the  original  contract,  and  that  to  that  extent,  cer- 
tainly, the  payment  to  Stewart  was  wrongful.  The  sum  allowed  by 
the  act  1817,  was  made  up  by  estimating  the  amount  of  the  claim  at 
$12,276  64,  by  adding  to  it  interest  from  the  year  1777,  $29,463  60, 
and  by  two  other  items  amounting  to  about  $4, 000.  From  the  whole 
sum  was  deducted  a  credit  and  interest  of  about  $3, 000.  This  is 
clearly  an  acknowledgment  by  the  United  States  that  interest  was 
due  on  the  original  claim.  When  the  act  of  1844  was  passed,  giving 
to  the  claimant  one-fourth  of  the  sum  originally  appfopriated,  interest 
was  allowed  on  that,  constituting  a  further  acknowledgment  that  in- 
terest was  due,  and  admitting  also  that  the  payment  to  Stewart  was 
to  that  extent  wrongful.  It  would  be  difficult  to  conceive  of  any 
more  distinct  acknowledgment  that  interest  was  due,  than  is  contained 
in  these  two  acts. 

Was,  then,  the  payment  to  Stewart  wrongful?  I  think  it  was,  and 
that  it  is  no  answer  to  the  claim  now  made  against  the  Unite^  States. 
The  statement  of  the  amount  due,  contained  in  the  petition,  appears 
to  be  correct.  It  is  calculated  there  to  amount,  on  the  15th  June, 
1855,  to  the  sum  of  $110,264  02  ;  to  this  should  be  added  interest 
to  the  Ist  of  December,  1857,  on  the  sum  of  $42,737  97,  $6,283  85. 

It  has  been  argued  by  the  Solicitor  that  the  claim  allowed  by  the 
act  of  1817  had  no  foundation,  and  that  we  should  now  inquire  into 
its  merits.  But  we  are  now  nearly  forty  years  further  removed  from 
the  time  of  the  original  transaction  than  the  Congress  was  which 
passed  the  bill,  and  the  claim  was  then  examined  with  the  greatest 
care  and  deliberation.  The  act  of  1817  appears  to  me  to  stand  on 
the  same  ground  with  any  other  law  which  it  was  competent  for  Con- 
gress to  enact.  If  we  may  re-examine  this  claim  and  reject  it,  on 
the  ground  that  Congress  was  deceived,  it  would  be  difficult,  after 
that,  to  know  where  to  draw  the  line.  Congress  may  be  deceived 
by  false  evidence  and  representations  in  the  enactment  of  other  laws, 
as  well  as  those  by  which  money  is  appropriated.  I  do  not  think  it  was 
intended  to  confer  upon  this  Court  the  power  to  revise  the  legislation 
of  Congress  ;  and,  without  an  indisputable  authority,  and  the  most 
imperious  necessity,  it  is  a  power  which  I  should  hesitate  long  before 
assuming.  But  the  judgment  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Fletcher  vs.  Peck,  (6  Cranch,  87,)  covers  the 
whole  ground  here  assumed  by  the  Solicitor.  In  that  case.  Chief 
Justice  Marshall  says  :  **It  may  well  be  doubted  how  far  the  validity 
of  a  law  depends  upon  the  motives  of  its  framers,  and  how  far  the 
particular  inducements  operating  on  members  of  the  supreme  sove- 
reign power  of  a  state  to  the  formation  of  a  contract  by  that  power, 
are  examinable  in  a  court  of  justice.  If  the  principle  is  conceded, 
that  an  act  of  the  supreme  sovereign  power  might  be  declared  ^lull 
by  a  court,  in  consequence  of  the  means  which  procured  it,  still  there 
would  be  much  difficulty  in  saying  to  what  extent  those  means  must 
be  applied  to  produce  this  effect.  Must  it  be  direct  corruption,  or 
would  interest  or  undue  influence  of  any  kind  be  sufficient?  Must 
the  vitiating  cause  operate  on  a  majority,  or  on  what  number  of 
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members?  Would  the  act  be  null,  whatever  might  be  the  wish  of 
the  nation,  or  would  its  obligation  or  nullity  depend  on  the  public 
sentiment  ?''  The  chief  justice  also  says  :  **Por  a  party  to  pronounce 
its  own  deed  invalid,  whatever  caus9  may  be  assigned  for  its  inva- 
lidity, must  be  considered  as  a  mere  act  of  power,  which  must  find  its 
vindication  in  a  train  of  reasoning  not  often  heard  in  courts  of 
justice.''  For  the  reason  above  stated,  I  am  of  opinion  that  we 
cannot  inquire  into  the  merits  of  the  original  claim. 


35TU    CoNawsB,  )  HOUSE  OF  REPRESENTATIVES.  (  Rep.  C.  C. 
l9t  Session.      \  (  i\o.   158. 


PETER  PARKER. 

[To  accompany  Bill  H.  R.  G.  C.  No.  86.] 


March  4,  1858. — Reported  from  the  Coart  of  Claimi,  and  referred  with  the  bill  to  the 

Committee  of  Claime. 

March  26,  1858.— Ordered  to  be  printed. 


To  the  honoraUe  the  Senate  and  House  of  Bepresentatives  of  the  United 

SlaJtes  in  Congress  assembled: 

The  Coart  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

PETER  PARKER  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Letters  from  the  Secretary  of  State  dated  July  24,  1854,  May  10, 
1856,  November  19,  1857,  referred  by  the  House  of  Representatives 
and  returned  to  that  House. 

3.  Claimant's  brief. 

4.  Brief  of  United  States  Solicitor  in  the  case  of  Ferdinand  W.  Cox, 
and  submitted  as  his  brief  in  this  case. 

6.  Opinion  of  the  Court. 
6.  Bill  for  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  n  seal  of  said  Court  at  Washington,  this  fourth  day  of  March, 
L^-  ^-J  A.  D.  1868. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  COURT  OF  CLAIMS. 


Uktred  Statbs  of  Ambrica,  )  _^ 
Disirid,  of  Columbia,       \  ^' 

The  petition  of  Peter  Parker ^  Commissioner  of  the  United  States  to 

China  J  respectfully  represents: 

That  before  his  appointment  to  his  present  position,  which  took 
place  during  the  year  1855,  he  was  secretary  of  legation  and  Chinese 
interpreter  at  Canton,  China.     That,  in  consequence  of  the  Com* 
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missioner's  al>seoce,  be  acted,  and  was  recognized  by  tbe  government 
of  tbe  United  States,  as  charge  d'affaires  ad  interim  for  the  following 
periods,  viz : 

From  May  26,  1852,  to  January  81,  1863 ; 
From  January  27,  1864,  to  April  U,  1864 ;  and 
From  December  9,  1864,  to  May  4,  1856* 

Your  petitioner  further  represents  that  it  bas  been  the  uniform 
practice  and  usage  of  the  government,  where  a  secretary  of  legation 
has  acted  as  charge  d'affaires  ad  interim^  in  consequence  of  the  absence 
of  the  chief  of  the  legation,  to  allow  the  secretary  so  acting  the  differ^ 
ence  between  his  stated  salary  and  that  of  a  charge  des  affaires,  which 
was,  at  the  time  your  petitioner  rendered  tbe  services  aforesaid,  four 
thousand  five  hundred  dollars  per  annum,  and  that  Congress  has  here- 
tofore allowed,  and  he  has  received,  compensation  at  the  rate  for 
services  rendered  in  that  capacity  at  Canton,  China. 

Your  petitioner  further  represents  that  the  President  of  the  United 
States,  who  is  charged  by  the  Constitution  and  laws  with  the  regula- 
tion and  direction  of  the  diplomatic  intercourse  of  the  government 
with  foreign  powers,  in  the  instructions  issued  by  the  Department  of 
State,  and  which  were  furnished  him  at  the  time  of  his  appointment 
as  secretary  of  legation  aforesaid,  uses  the  following  language:  '^  If, 
from  circumstances  or  accident,  during  your  connexion  with  the  lega^ 
tion  of  the  United  States,  the  place  of  minister  should  become  vacant, 
in  such  case  it  will  be  your  duty,  in  the  absence  of  all  other  provision 
on  the  part  of  this  government  upon  the  subject,  to  retain  the  charge 
v^f  the  seal,  cypher,  records,  books,  and  archives  of  the  legation  of  the 
United  States  in  that  capital,  and  to  take  upon  yourself  the  discharge 
of  the  ordinary  functions  of  the  mission,  as  charge  d'affaires  of  the 
United  States,  ad  interim  till  the  vacancy  be  otherwise  supplied  ;  but 
it  is  to  be  distinctly  understood  that  this  circumstance  will  not  give 
you  any  claim  to  the  outfit  or  salary  of  a  chargi  d'affaires,  or  any 
title  whatever  to  assume  the  duties  of  that  station,  if  the  vacancy  be 
not  permanent.  Should  there  be  a  vacancy  of  any  great  duration 
in  the  legation  of  the  United  States,  of  a  description  which  may 
render  it  just  and  proper,  in  the  opinion  of  the  President,  that  you 
should  enjoy  the  benefit  of  the  salary  of  a  charg6  d'affaires  of  the 
United  States,  while  you  perform  the  appropriate  duties  attached  to 
that  station,  in  such  case  the  President  will  always  be  disposed  to 
adopt  the  measures  which  may  be  deemed  necessary  to  secure  you  a 
legal  title  to  the  advantage  or  a  proportionable  augmentation  of 
salary."  This,  your  petitioner  avers,  is  a  direct  promise  and  under- 
tskin^Ci  on  the  part  of  the  United  States,  through  their  duly  consti- 
tuted agents,  that  whenever  he  performed  the  duties  of  charge  d'af-^ 
faires  ad  interim,  he  should  have  such  an  augmentation  of  salary  as 
would  make  the  same  equal  to  that  allowed  a  charg^  duly  appointed 
by  the  President  of  the  United  States  by  and  with  the  advice  and 
consent  of  the  Senate. 

Your  petitioner  further  represents  that,  for  the  first  item  in  the 
account  hereto  annexed,  which  he  asks  may  be  taken  and  received  as 

part  of  this  petition,  amounting  to  $1,370  78,  the  Senate  passed  a 
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bill  for  his  relief  at  the  last  Ciongress ;  and  the  House  of  Representar 
tives,  not  having  time  to  take  final  action  thereon,  referred  the  said 
bill  to  this  Court,  which  is  filed  herewith.  That  for  the  second  item  in 
the  said  account,  amounting  to  $433  31,  the  Committee  on  Foreign 
Relations  of  the  Senate,  at  the  second  session  of  the  last  Congress, 
reported  a  bill  for  his  relief,  which  was  not  acted  upon  for  the  want 
of  time.  That  the  third  and  last  iten.  in  said  account,  amounting  to 
$798  62,  has  never  been  presented  to  Congress,  inasmuch  as  the  ser- 
vice charged  did  not  terminate  until  after  the  adjoarnment  of  the  last 
session. 

Your  petitioner  further  represents  that  he  is  the  sole  owner  of  the 
claim  herein  set  forth. 

Your  petitioner  therefore  prays  that  the  court  will  examine  his 
claim,  and  report  a  bill  for  his  relief  to  Congress. 

And  your  petitioner  will  ever  pray,  &c. 

THOS.  M.- BLOUNT, 

Attorney  pro  petitioner. 

United  Statbs 

To  Peter  Parker j  Dr. 

To  salary  as  chargg  d'affaires  (id  interim  from  May 
26,  1852,  to  January  31,  1853,  (8  months  and  7 
days,)  at  |2,000  per  annum,  being  the  difference  be- 
tween stated  salary,  as  secretary  oi  legation,  and  that 
of  charge  d'affaires |1,3T0  78 

To  salary  from  January  27  to  April  14, 1854,  (2  months 

and  18  days,)  at  same  rate 433  31 

To  salary  from  December  9,  1854,  to  May  4,  1855,  (4 

months  and  26  days,)  at  same  rate 798  62 

2,602  71 

PETER  PARKER. 

Harvey  Lindsly,  agent  of  Peter  Parker,  maketh  oath  that  the  sev- 
eral matters  set  forth  in  the  foregoing  petition  are  true,  to  the  best  of 
his  knowledge  and  belief. 

Sworn  to  before  me, February,  1866. 


DSPABTBCENT  OF  StATE, 

WaahingUmy  July  24,  1854. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  o^ 
the  20th  instant,  enclosing  the  petition  of  Peter  Parker,  praying  com* 
pensation  for  services  rendered  by  him  as  charg^  d'affaires  ad  interim 
of  the  United  States  at  Canton,  from  the  24th  of  May,  1852,  to  the 
31st  of  January,  1853,  and  asking  for  information  touching  the  claim. 

In  reply,  I  have  the  honor  to  inform  you  that  it  appears  from  the 
records  and  files  of  this  department  that  Dr.  Parker  was  acting  as 
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ohargg  d'affaires  ad  interim  daring  the  time  specified  in  his  petition, 
which  is  herewith  returned  to  you. 
I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant, 

W.  L.  MABCY. 
Houi  J.  M.  Mason, 

Chairman  of  the  Committee  on  Foreign  BelationSy  Senate. 


DBPARTBfENT  OF  StATB, 

Washington,  May  10,  1856. 

Sih :  I  have  the  honor  to  state  to  you,  for  the  information  of  the 
committee  over  which  you  preside,  that  it  appears  from  the  records 
and  files  in  this  department  that  Peter  Parker,  esq.,  late  secretary 
and  Chinese  interpreter  to  the  legation  of  the  United  States  at  Canton, 
had  charge  of  that  legation  during  the  three  several  periods  below 
stated,  viz  :  from  May  26,  1852,  to  January  31,  1853  ;  from  January 
27,  1854,  to  April  14,  1854  ;  and  from  December  9,  1854,  to  May  4, 
1855. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

W.  L.  MArfCY. 

Hon.  Jambs  M.  Mason, 

Chairman  of  the  Committee  on  Foreign  Rdaiionay  Senate. 


Department  of  State, 
Washingtony  November  19,  1857. 

Sib  :  During  the  three  several  periods  specified  in  the  letter  to  Mr. 
Mason,  which  accompanied  your  communication  of  the  16th  instant — 
that  is  to  say,  from  the  26th  of  May,  1852,  to  the  31st  of  January, 
1853 ;  from  the  27th  of  January,  1854,  to  the  14th  of  April,  1854, 
and  from  the  9th  of  December,  1854,  to  the  4th  of  May,  1855,  Doctor 
Peter  Parker  acted  as  charg^  de  affaires  of  the  legation  of  the  United 
States  at  Canton,  not  only  with  the  approbation  of  this  department, 
but  in  the  two  former  instances  under  its  express  directions,  and  in 
the  last  instance  under  the  sanction  of  the  commissioner  of  the  United 
States  to  China,  Mr.  Bobert  M.  McLane.  The  letter  to  Mr.  Mason, 
above  referred  to,  is  herewith  returned  to  you  in  accordance  with  your 
request. 

I  am,  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS. 

B.  B.  French,  Esq., 

Washington  y  D.  C. 


PETER  PARKER.  5 

BRIEF. 

Petition  in  Court  of  Claims, 
Pbieb  Parker  vs.  Thb  Ujeoted  Statks. 

Petitioner  claims  that  the  United  States  owe  hiin  |2,602  71^  for 
performing  the  duties  of  charg6  d'affaires  in  China,  for  three  several 
terms,  during  the  absence  of  the  commissioner. — (See  petition  and 
account  stated  therein.) 

Evidence  (hat  the  duty  was  performed. — Letter  from  Hon.  William 
L.  Marcy,  Secretary  of  State,  to  Hon.  James  M.  Mason,  of  March  10, 
1856. 

Evidence  that  petitioner  was  authorized  by  State  Department  to  per- 
form the  duty  charged  for, — Letter  from  Hon.  Lewis  Cass,  Secretary 
of  State,  to  B.  B.  French,  of  November  19,  1857. 

Precedents. — Appropriations  by  Congress  to  pay  Peter  Parker  for 
performing  same  duty  under  like  circumstances  in  1847. — (Statutes  at 
Large,  vol.  9,  pp.  300  and  396.) 

B.  B    FRENCH, 
Attorney  for  Petitioner. 


IN  THE  COURT  OP  CLAIMS. 
ON  THE  PETITION  OF  FERBINANB  W.  COX. 

Brirfof  the  United  States  SdUdtor. 

The  claim  is,  1st,  for  pay  as  cbargfi  ad  interim  at  Brazil,  whilst 
Mr.  Schenck  was  absent ;  and,  2d,  for  an  outfit. 

"With  respect  to  the  outfit,  the  1st  section  of  the  act  of  1810  (2 
Btat.,  p.  608)  has  a  proviso  which  limits  the  outfit  to  the  amount  of 
one  year's  salary  to  a  minister  ongoing  out  of  the  United  States.  This 
expresses  what  the  word  outfit  implies  in  itself — ^that  outfits  are  paid 
only  to  those  ministers  who  are  sent  out  of  the  United  States.  In 
this  case  the  claimant  was  at  the  time  of  entering  on  his  duties  al- 
ready in  Brazil,  as  secretary  of  legation,  and  the  letter  of  the  Secre- 
tary of  State,  which  authorizes  him  to  act  as  charge  adinterimy  recog- 
nizes this  fact. 

But  this,  as  well  as  the  claim  for  compensation,  is  disposed  of  by 
the  second  section  of  the  act  of  1810^  which  provides  that  no  compen- 
sation shall  be  paid  to  those  who  may  be  appointed  to  such  an  ofiice 
unless  the  appomtment  shall  be  submitted  to  the  Senate  and  ratified 
by  that  branch  of  the  government.  Cox's  appointment  was  not  ap- 
proved by  the  Senate,  and  therefore  he  has  no  right  to  compensation ; 
payment  is  positively  prohibited  by  the  act. 

The  mere  filling  ot  an  office  or  rendition  of  services  does  not  of  itself 
entitle  an  officer  to  compensation.    It  is  analogous  to  a  fiduciary  re- 
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latioD,  in  which  the  fiduciary  does  not  entitle  himself  to  pay  at  all  an- 
less  by  an  express  agreement ;  and  unless  the  law  expressly  annexes 
to  the  performance  of  certain  duties  the  right  to  compensation  in 
money,  no  such  right  is  created. 

In  Dicken's  c€we,  the  law  expressly  annexed  to  the  offices  which  he 
filled  a  certain  compensation,  and  he  became  entitled  to  the  emolu- 
ments by  becoming  vested  with  the  powers,  and  by  discharging  the 
duties  of  the  stations.  The  circumstance  that  he  was  merely  ading 
Secretary^  of  State  did  not  in  the  least  take  from  his  powers  as  Secre- 
tary. His  acts  had  all  the  legal  force  of  any  other  Secretary,  and  al- 
though he  may  not  in  fact  have  done  as  much  and  been  called  to  cabi- 
net councils,  &c.,  that  is  a  circumstance  of  which  a  court  could  not 
take  notice.  He  might  have  been  called  to  consultation,  and  have 
done  more  than  other  Secretaries  in  that  and  other  ways.  He  might 
have  been  one  of  the  leading  statesmen  of  the  day,  as  such  secretaries 
adifderim  often  were.  Mr.  Monroe,  and  Mr.  Butler,  and  others,  who 
at  diflerent  times  filled  at  the  same  time  two  places  in  the  cabinet, 
and  received  compensation  as  well  for  the  duties  which  which  they 
discharged  as  Secretary  ad  interim  as  for  the  ordinary  duties,  were  the 
most  prominent  politicians  of  the  day,  but  had  no  greater  legal  power 
or  responsibility  than  Mr.  Dickens  whilst  acting  Secretary  orf  interim, 
and  were  not  a  whit  better  entitled  to  the  compensation. 

But  these  are  cases  unlike  the  present,  in  the  fact  that  the  law  which 
provides  for  the  making  such  appointments  as  they  filled  did  not  re- 
quire that  these  appointments  should  be  submitted  to  the  Senate  and 
confirmed  as  a  condition  precedent  to  the  payment  of  any  compensa- 
tion. 

M.  BLAIR, 
U.  S.  Solicitor. 


IN  THE  COURT  OF  CLAIMS. 

PETER  PARKER  vs.  THE  UNITED  STATES. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  following  case :  He  was  the  secretary  of 
legation  and  Chinese  interpreter  at  Canton,  China.  In  consequence  of 
the  commissioner's  absence  he  acted,  and  was  recognized  by  the  govern- 
ment of  the  United  States^  as  charg6  d'affaires  ad  interim  from  May 
26,  A  D.  1852,  to  January  31,  A.  D.  1853  ;  from  January  27,  A.  D. 
1864,  to  April  14,  A.  D.  1854 ;  and  from  December  9,  A.  D.  1854, 
to  May  4,  A.  D.  1855. 

It  has  been  the  uniform  practice  and  usage  of  the  government,  (he 
states,)  where  a  secretary  of  legation  has  acted  as  charge  d'affaires 
ad  interim  J  in  consequence  of  the  absence  of  the  chief  of  legation,  to 
allow  the  secretary  so  acting  the  difference  between  his  stated  salary 
and  that  of  a  charge  d'affaires,  which  was,  at  the  time  he  renderea 
the  services  above  mentioned,  four  thousand  five  hundred  dollars  per 
annum^  and  Congress  has  heretofore  allowedi  and  he  has  receivedi 
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compensation  at  tliat  rate  for  services  rendered  in  that  capacity  at 
Canton,  China. 

The  Presidont  of  the  United  States,  (the  petitioner  alleges,)  in  the 
instructions  issued  bj  the  Department  of  State,  and  furnished  to  the 
petitioner  at  the  time  of  his  appointment  as  secretary  of  legation,  uses 
this  language:  ^'If  from  circumstances  or  accident,  during  your 
connexion  with  the  legation  of  the  United  States,  the  place  of  minis ^ 
ter  should  be  vacant,  in  such  case  it  will  become  your  duty,  in  the 
absence  of  all  other  provision  on  the  part  of  this  government  upon  the 
subject,  to  retain  the  charge  of  the  seal,  cypher,  records,  books  and 
archives  of  the  legation  of  the  United  States  in  that  capital,  and  to 
take  upon  yourself  the  discharge  of  the  ordinary  functions  of  the  mis- 
sion, as  charg6  d'affaires  of  the  United  States  ad  interim^  till  the  va- 
cancy bo  otherwise  supplied  ;  but  it  is  to  be  distinctly  understood  that 
this  circumstance  will  not  give  you  any  claim  to  the  outfit  or  salary  of 
a  charge  d'affaires,  or  any  title  whatever  to  assume  the  duties  of  that 
station,  if  the  vacancy  be  not  permanent.  Should  there  be  a  vacancy 
of  any  great  duration  in  the  legation  of  the  United  States,  of  a  descrip- 
tion which  may  render  it  just  and  proper,  in  the  opinion  of  the  Presi- 
dent, that  you  should  enjoy  the  benent  of  the  salary  ofacharg^  d'af- 
faires of  the  United  States,  while  you  perform  the  appropriate  duties 
attached  to  that  station,  in  such  case  the  President  will  always  be  dis- 
posed to  adopt  the  measures  which  may  be  deemed  necessary  to  secure 
you  a  legal  title  to  the  advantage,  or  a  proportionable  augmentation 
of  salary."  This,  the  petitioner  avers,  is  a  distinct  promise  and  un- 
dertaking on  the  part  of  the  United  States,  through  their  duly  consti- 
tuted agents,  that  whenever  he  performed  the  duties  of  charge  d'af- 
faires ad  interim  he  should  have  such  an  augmentation  of  salary  as 
would  make  the  same  equal  to  that  allowed  a  charge  duly  appointed 
by  the  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate. 

As  to  the  first  item  of  the  petitioner's  claim,  the  Senate,  at  the  iMt 
Congress,  passed  a  bill  for  his  relief,  but  the  House  of  Representatives 
referred  it  to  this  Court.  As  to  the  second  item  of  his  claim,  the  Com- 
mittee on  Foreign  Relations  in  the  Senate^  at  the  second  session  of  the 
last  Congress,  reported  a  bill  for  his  relief,  but  it  was  not  acted  upon. 
The  last  item  has  never  been  presented  to  Congress. 

The  petitioner  prays  that  this  Court  will  report  to  Congress  a  bill 
for  his  relief. 

The  Secretary  of  State,  in  a  letter  to  the  chairman  of  the  Committee 
on  Foreign  Relations  in  the  Senate,  dated  July  24,  A.  D.  1854,  states 
that  it  appears,  from  the  records  and  files  of  his  department,  that  the 
petitioner  was  acting  as  charg^  d'affaires  ad  interim  from  May  24, 
A.  D.  1852,  to  January  31,  1853. 

The  Secretary  of  State,  in  another  letter  to  the  chairman  of  the  same 
committee,  dated  May  10,  A.  D.  1856,  states  that  it  appears,  from 
the  records  and  files  in  his  department,  that  the  petitioner,  who  was 
late  secretary  and  Chinese  interpreter  to  the  legation  of  the  United 
States  at  Canton,  had  charge  of  that  legation  uom  May  26,  A.  D. 
1852^  te  January  31,  1853;  from  January  27,  A.  D.  1854,  te  April 
14,  1864  ;  and  from  December  9,  A.  D.  1864,  te  May  4,  1856. 
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The  Secretary  of  State,  in  a  letter  to  B.  B.  French,  esq.,  dated  No- 
vember 19,  A.  D.  1857,  states  that  **from  the  26th  of  May,  1852,  to 
the  Slst  of  January,  1853,  from  the  27th  of  January,  1854,  to  the  14th 
of  April,  1854,  and  from  the  9th  of  December,  1854,  to  the  4th  of 
May,  1855,  Dr.  Peter  Parker  acted  as  charge  d'affaires  of  the  legation 
of  the  United  States  at  Canton,  not  only  with  the  approbation  of  this 
department,  hut,  in  the  two  former  instances,  under  its  express  direc- 
tions ;  and,  in  the  last  instance,  under  the  sanction  of  the  commis- 
sioner of  the  United  States  to  China. 

There  is  no  proof  before  us  of  the  instructions  which,  it  is  alleged  in 
the  petition,  were  given  the  petitioner  at  the  time  of  his  appointment 
as  secretary  of  legation. 

It  appears  from  the  evidence  that  the  petitioner  acted  as  charg6 
d'affaires  ad  interim  at  Canton  for  the  several  periods  mentioned  in 
his  petition  ;  for  the  first  two  under  the  express  directions  of  the  De- 
partment of  State,  and  for  the  last  under  the  sanction  of  the  commis- 
sioner of  the  United  States  to  China  ;  but  in  each  instance  with  the 
approbation  of  the  Department  of  State.  Our  opinion  is  that  the  peti- 
tioner, in  contemplation  of  law,  acted  on  these  several  occasions  as 
charg^  d'affaires  ad  interim  by  appointment  of  the  President,  and 
that,  having  already  received  his  salary  as  secretary  of  legation,  he  is 
now  entitled  to  receive  for  his  services  as  chargd  the  difference  between 
the  former  salary  and  that  of  a  charge. — (See  the  opinion  of  this  Court 
in  the  case  of  Ferdinand  Coxe  vs.  The  United  States.) 

The  account,  stated  according  to  the  mode  which  prevails  in  the  ex- 
ecutive departments^  is  as  follows : 

For  the  first  period. 

From  May  26  to  June  30,  1852 |197  80 

**     July  1  to  December  31,  A.  D.  1852 1,000  00 

"     January  1  to  January  31,  A.  D.  1853....       161  11 


|1,358  91 


For  the  second  period 

From  January  27  to  March  31,  A.  D.  1854 355  56 

"     April  1  to  April  14,  A.  D.  1854 76  92 

For  the  third  period. 

From  December  9  to  December  31,  A.  D.  1854...  125  00 

"     January  1  to  March  31,  A.  D.  1855 500  00 

'«    April  1  to  May  4,  A.  D.  1856 184  81 


432  47 


811  81 


2,603  19 


We  shall  report  to  Congress  a  bill  in  favor  of  the  petitioner  for  the 
sum  of  two  thousand  six  hundred  and  three  dollars  and  nineteen  cents. 


35th  Oohqbkb,  )  HOUSE  OF  REPRESENTATIVES.  C  Report  0.  C. 
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April  1, 1858. — Reported  from  the  Court  of  Claims,  jind  committed  to  a  Committee  of  the 

Whole  HouBe  to-morrow. 


The  Court  of  Claius  submitted  the  following 

REPORT. 

To  the  h>norcMe  the  Senate  and  House  of  Representatives  of  the  United 

SicUes  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JOSEPH  RATCLIFF  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Joseph  Batcliff's  deposition,  transmitted  to  the  House  of  Repre- 
sentatives. 

3.  United  States  Solicitor's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

5.  Papers  committed  with  this  case,  withdrawn  from  the  files  of  the 
House  of  Representatives  by  claimant  and  filed  in  this  case,  are  now 
returned  to  that  House  in  a  separate  envelope. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
i-       -1  seal  of  said  Court,  at  Washington,  this  first  day  of  April, 

LL.    S.J      ^      J)       Jggg 

SAMUEL  H.  HUNTINGTON. 

Chief  Clerk  Court  of  Claims, 


'lo  the  honorable  Court  of  Claims  of  the  United  Stales^  sitting  in- 

Washington : 

Your  petitioner,  Joseph  RatcliflF,  of  Georgetown,  D.  C,  would  respect- 
fully represent,  that  some  time  in  the  spring  of  the  year  1814  he 
entered  into  a  contract  with  Captain  William  Doughty,  naval  con- 
structor, for  the  supply  of  a  large  quantity  of  fine  timber  for  the  use 
of  the  government  at  the  navy  yard,  Washington  city.  That  the  price 
agreed  to  be  paid  for  said  timber  was  thirty  cents  per  cubic  foot.  That 
in  pursuance  of  said  contract,  and  in  accordance  with  its  terms  and 
specifications,  he  proceeded  to  purchase,  fell,  hew,  and  prepare  for 
delivery,  a  large  number  of  valuable  logs,  averaging  in  size,  as  near 
as  can  be  estimated,  about  one  hundred  cubic  feet  to  each  log.  That 
in  the  month  of  August  of  said  year,  a  few  days  before  the  burning. 


2  JOSEPH    RATCLIFF. 

of  WashiDgton  by  the  British  forces,  in  strict  pursuance  of  his  contract, 
he  had  caused  to  be  carried  to  the  said  navy  yard  a  raft  of  thirty-six 
of  said  logs.  But  your  petitioner  alleges  that  the  business  of  the  navy 
yard  was  at  that  time  entirely  suspended  on  account  of  the  approach 
of  the  enemy,  and  the  officers  were  absent  on  military  duty.  He  was 
ready  and  anxious  to  have  the  said  timber  inspected,  measured,  and 
received,  as  the  terms  of  the  contract  required ;  but  as  the  officers 
were  not  present  to  receive  it,  the  same  was  made  fast  at  the  navy  yard, 
and  "was  burnt  in  the  subsequent  conflagration. 

Your  petitioner  further  states  that,  $kflerwards^  the  whole  navy  yard 
having  been  destroyed,  together  with  the  vessels  then  and  there  being 
built,  for  which  chiefly  the  timber  was  required,  he  was  informed  by  the 
said  Captain  William  Doughty  that  no  more  timber  would  be  received 
under  the  contract  aforesaid  ;  and  your  petitioner  was  instructed  not  to 
make  any  further  deliveries.     At  this  time,  in  addition  to  the  raft 
aforesaid,  your  petitioner  had  one  hundred  and  fifty  other  logs  prepared 
and  ready  to  be  delivered  in  pursuance  of  the  said  contract,  all  of 
which  were  thrown  upon  his  hands  and  became  an  utter  loss  on  account 
of  the  rescinding  of  the  said  contract.     There  being  no  other  market 
for  such  timber,  the  same  was  necessarily  left  on  the  shores  of  the 
creeks  and  rivers,  and  either  went  to  decay,  or  was  swept  away  by  the 
floods. 

Your  petitioner  further  states  that  the  said  contract  was  in  writing; 
but  the  same  cannot  now  be  produced,  because  it  has  been  lost  or 
destroyed.  The  copy  retained  by  Captain  Doughty  was  burnt  at  the 
navy  yard ;  and  that  which  your  petitioner  held  was  placed  in  the 
hands  of  the  honorable  Alfred  H.  Powell,  a  member  of  the  18th 
Congress,  to  be  used  in  that  Congress  in  applying  for  relief ;  but, 
although  diligent  search  has  been  made,  your  petitioner  has  never 
been  able  to  find  the  said  contract. 

The  material  terms  of  the  contract,  however,  were  as  stated  above, 

viz :  your  petitioner  agreed  to  deliver  a  large  quantity  of  sound  pine 

timber,  of  proper  size  and  quality  for  building  purposes,  which  was  to 

be  inspected,  measured,  and  received  when  presented  at  the  navy 

yard  ;  and  the  government  agreed  to  pay  for  the  same  at  the  rate  of 

-30  cents  per  cubic  foot.     Your  petitioner  avers  that  his  said  contract 

provided  for  the  delivery  of  a  much  larger  quantity  than  the  hundred 

and  eighty-six  logs  aforesaid^  together  with  all  that  had  been  previously 

•  delivered  ;  and  that  the  said  logs  were  all  of  good  sound  timber  of  the 

proper  size  and  quality,  and  ought  to  have  been  received  under  said 

'  contract. 

The  value  of  the  said  timber  was  as  follows : 

36  logs,  of  100  cubic  feet  each,  delivered  at  the  navy  yard,  at 

30  cents  perfect $1,080 

.160  logs,  same  size,  at  30  cents,  less  3  cents  allowed  for 

cost  of  cartage 4,660 

6,630 
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Tour  petitioner  insists  that  he  is  entitled  to  the  full  compensation 
herein  claimed  for  the  refusal  on  the  part  of  the  government  to  carry 
out  the  said  contract.  The  destruction  of  the  navy  yard  by  the  enemy 
did  not  release  the  government  from  its  contracts,  nor  authorize  it  to 
annul  them. 

Your  petitioner  has  repeatedly  applied  to  Congress  for  relief,  ami 
the  following  is  a  statement  of^the  reports  which  have  been  made  and 
the  action  taken  by  the  two  houses : 

At  the  iHt  session  of  the  18th  Congress  the  Committee  of  Claims 
of  the  House  of  Representatives  made  an  adverse  report,  which  was 
laid  on  the  table.   The  report  seems  to  have  been  verbal,  not  written. 

1st  session,  2Jd  Congress,  same  committee  made  report  No.  521  ; 
laid  on  the  table. 

2d  session,  24th  Congress,  same  committee  made  a  favorable  report. 
No.  266,  accompanied  by  bill  954,  which  was  never  acted  on. 

2d  session,  25th  Congress,  report  No.  75,  bill  87,  passed  by  the 
House  and  indefinitely  postponed  by  the  Senate. 

1st  session,  25th  Congress,  Committee  on  Naval  Affairs,  House  of 
Bepresentatives,  made  report  No.  440,  with  bill  No.  370,  which  was 
never  acted  on. 

In  the  Senate,  in  addition  to  the  action  already  stated,  at  the  1st 
session  of  the  26th  Congress,  report  No.  180,  adverse,  was  made  and 
agreed  to. 

Ist  session,  29th  Congress,  adverse  report,  verbal ;  concurred  in, 
reconsidered,  finally  laid  on  the  table. 

This  claim  was  at  other  times  before  the  two  houses  of  Congress  ; 
but,  having  received  no  attention,  the  petitioner  presumes  it  is  un- 
necessary to  refer  to  the  mere  presentation  of  his  memorial. 

Your  petitioner  further  states  that  tie  has  voluntarily  assigned 
this  claim  to  his  son-in-law,  William  H.  Edes,  and  his  grandson, 
James  B.  Dunn,  for  the  consideration  of  natural  affection ;  and  he 
prays  the  Court  to  make  its  decree  in  favor  of  the  said  Edes  and 
Dunn.  Your  petitioner  is  now  very  old,  and  he  desires  his  children 
and  grandchildren  to  have  the  benefit  of  this  demand  against  the 
government,  which,  though  long  delayed  and  often  denied,  is  just 
and  righteous,  and  ought  to  be  paid.  No  other  person,  except  those 
named,  has  any  interest  therein. 

FRED.  P.  STANTQN, 

Attorney  for  the  Claimant. 
JOSEPH  RATCLIFF. 


District  of  Columbia,  County  of  Washington : 

Before  me,  Henry  Reaver,  a  justice  of  the  peace  in  and  for  the  Dis- 
trict and  county  aforesaid,  personally  appeared  Joseph  Ratcliff,  the 
foregoing  petitioner,  and  made  oath  that  the  iiacts  stated  in  his  peti- 
tion are  true,  to  the  best  of  his  knowledge  and  belief. 
Sworn  to  and  aubscribed  this,  the  3d  day  of  January,  1866. 

HENRY  REAVER, 
Justice  of  the  Peace. 
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JosRPH  Eatcufp,  sbn'r,  v8.  Thb  United  Stathj, 

Joseph  Ratcliff,  a  witness  on  behalf  of  the  claimant,  being  dulj 
sworn,  states  that  he  is  in  his  fifty-third  year  of  age.  In  the  year 
1814  he  was  liring  in  Washinj^ton  city,  and  was  frequently  at  the 
navy  yard,  playing  and  swimming  in  the  riyer.  He  recollects  that 
about  the  time  of  the  burning  of  the  navy  yard  by  the  British,  hi» 
uncle,  Joseph  Ratcliff,  sen'r,  was  engaged  in  delivering  timber  at 
the  navy  yard.  After  the  conflagration,  he  remembers  distinctly  that 
his  said  uncle  came  to  the  navy  yard  to  look  for  a  raft  of  timber 
which  he  said  had  been  delivered  at  the  yard  prior  to  the  burning. 
He  knows  nothing  of  the  delivery  of  said  raft,  except  from  hearsay; 
but  he  saw  sticks  of  timber  scatteied  over  the  water,  charred  or  par- 
tially burnt,  which  his  said  uncle  claimed  as  part  of  the  raft  previously 
delivered,  but  the  «ame  could  not  be  identified  or  collected. 
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I  agree  that  this  may  be  read  in  evidence  when  duly  certified  and 
sworjpk  to. 

M.  BLAIB, 
United  States  Solicitor. 


Unitbd  States  op  America,  9    . 
District  of  Columbia^       J 


Be  it  remembered,  that,  on  this  third  day  of  May^  A.  D.  1856, 
before  me,  the  subscriber,  commissioner  of  the  C!ourt  of  Claims,  per^ 
0onally  appears  Joseph  Ratcliff,  and  makes  oath,  on  the  Holy  Evangely 
of  Almighty  God,  that  tbe  facts  contained  in  the  aforegoing  statement 
are  true,  to  the  best  of  his  knowledge  and  belief,  and  that  the  name  of 
Joseph  Ratcliff  thereto  subscribed  is  in  his,  deponent's,  own  proper 
handwriting. 

And  I  hereby  certify  that  the  above  deposition  was  taken  at  the 
request  of  the  counsel  for  the  claimant,  and  by  the  permission  (hereto 
annexed)  of  the  Solicitor  for  the  United  States. 

The  deposition  of  Joseph  Ratcliff,  junior,  in  a  case  in  which  Joseph 
Ratcliff,  senior,  is  claimant,  and  the  United  States  are  defendants^ 
now  pending  in  the  Court  of  Claims. 

JOHN  8.  TYSON, 

Commissioner. 


IN  THE  COUllT  OB*  CLAIMS. 

ON  THE  PETITION  OF  JOSEPH  RATCLIFF. 

Brief  of  the  Solicitor  of  the  United  States. 

This  is  a  claim  for  thirty-six  logs  of  pine  timber,  alleged  to  have 
been  delivered  at  the  Washington  navy  yard  ia  August,  1814,  uuder 
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contract  with  Mr.  Doughty,  naval  constructor,  .at  30  cents  per  cubic 
foot,  each  log  alleged  to  contain  100  cubic  feet  :=  $1,082  ;  also  for  150 
logs  not  delivered  in  consequence  of  the  refusal  of  boughty  to  receive 
the  same. 

The  only  evidence  on  the  last  point  is  Mr.  Ratcliff's  own  unsup- 
ported statement,  which,  besides  being  inadmissible,  is  discredited  by 
the  fact  that  Doughty,  his  own  witness  on  the  other  items,  is  not 
questioned  at  all  as  to  this  material  fact  of  his  refusal  to  receive  any 
more  timber. 

As  reepects  the  first  item,  see  the  report  of  Mr.  Whittlesey,  and 
also  of  Governor  Hubbard,  H.  Rep.,  1st  sess.  23d  Cong.,  vol.4, 
No.  421 ;  Senate  R.  180,  vol.  4,  1st  sess.  26th  Cong. 

This  claim,  made  by  a  gentleman  who  resided  in  G-eorgetown  at  the 
time  it  accrued,  and  ever  since,  was  not  presented  till  1824,  ten  years 
after  the  date  at  which  it  is  alleged  to  have  accrued. 

There  have  been  three  sets  of  depositions  and  affidavits  filed  in  its 
support,  the  first  of  which  were  withdrawn  in  1827,  after  the  first 
report  on  the  case  by  the  Committee  of  Claims,  and  before  filing  the 
second  petition  in  1834. — (See  Rep.  No.  521,  1st  sess.  23d  Cong.) 

Neale,  alone,  testifies  to  the  delivery  of  the  logs  referred  to  in  the 
first  item. 

His  testimony  as  to  the  time,  which  is  a  material  point  in  the  case, 
owing  to  the  fact  that  a  payment  was  made  in  the  latter  part  of  the 
month  preceding  that  in  which  this  delivery  is  alleged  to  have  been 
made,  becomes  more  positive  as  the  date  of  his  testimony  recedes  from 
the  date  of  the  transaction  ;  and  although  it  is  true  that  the  circum- 
stance of  the  destruction  of  the  buildings  at  the  navy  yard  might  well 
serve  to  fix  the  date  of  a  contemporaneous  transaction,  it  is  not  pre* 
tended  that  the  delivery  was  on  the  same  day,  but  only  within  a  few 
days  of  that  event.  The  witness  and  petitioner  first  stated  it  as 
having  happened  six  or  eight  days  before  ;  now  it  is  but  three  or  four 
days  before. 

No  claim  having  been  made  at  the  time,  and  nothing  done,  therefore, 
to  fix  the  attention  of  the  witness  to  the  circumstance  that  this  was  a 
distinct  delivery  from  that  made  in  the  last  of  the  preceding  month,  and 
there  being  no  memorandum  whatever  made,  and  nothing  to  corroborate 
the  statement  that  there  was  a  delivery  in  the  month  of  August,  the 
probability  on  the  face  of  the  transaction  is,  that  the  witness  refers 
to  the  delivery  made  27th  July,  which  was  paid  for. 

And  this  is  rendered  more  probable  still  when  his  testimony  is  com- 
pared with  that  of  the  other  witnesses.  His  statement,  for  example, 
that  there  was  no  one  there  to  receive  the  raft,  is  rendered  improbable 
hy  the  testimony  of  Capt.  Tingey,  who  says  in  1824,  (Rep.  180,  p.  3,) 
''  that  the  usual  number  of  persons  continued  to  be  employed  in  the 
yard  until  the  day  of  the  fire,  except,  indeed,  a  part  of  the  mechanics, 
who  were  ordered  away  on  militia  duty,  perhaps  two  days  prior  thereto, 
as  reference  to  my  diurnal  memoranda  taken  at  the  time  will  show. 

''It  would  appear  questionable  also,  by  what  authority  Mr.  Neale fixed 
the  raft  to  the  yard  or  to  the  dock  without  application  to  me,  or  some 
other  officer  of  the  yard,  who  were  all  daily  present  in  the  yard  the 
whole  of  that  month,  until  after  executing  the  order  of  the  Secretary 
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of  the  navy  for  setting  it  on  .fire,  nor  was  I,  for  some  weeks  before 
and  after  that  event,  or  during  the  time  of  burning,  ever  absent  24  hours 
from  it  at  one  time."  Carberry,  one  of  the  witnesses  for  claimant,  who 
says  he  was  the  inspector  of  this  timber  at  the  yard^  also  says:  ^'although 
absent  himself  for  six  or  eight  days  before  the  24th  August,  he  sup- 
poses there  were  officers  at  the  yard  who  would  have  measured  the 
timber  if  they  had  been  applied  to." 

He  also  contradicts  Neale  as  to  the  length  of  the  logs,  and  eays  he 
thinks  ^^  36  stocks  could  not  be  obtained  on  the  Potomac  that  would 
average  more  than  about  60  cubic  feet."  When  it  is  considered  that 
this  statement  is  found  in  the  examination  of  one  of  the  claimant's 
witnesses,  the  court  must  be  satisfied  that  Neale  is  unreliable,  at  least 
as  to  the  dimensions  of  the  logs,  and,  therefoje,  as  to  the  amouDt 
delivered.  Having  thus  almost  doubled  the  amount  of  the  item  bj 
exaggeration  as  to  the  size  of  the  logs,  it  is  demonstrated  that  it 
would  be  unsafe  to  confide  in  any  unsupported  statement  made  by  him. 
But  it  seems  to  me  that  the  unaccounted  for  fact  alone  that  no  demand 
was  made  for  payment  of  this  item  in  1814,  or  for  ten  years  afterwards, 
is  conclusive  against  the  validity  of  the  demand. 

The  explanation  of  this  claim  is  found  in  the  testimony  of  Milstead, 
taken  on  the  12th  day  of  July,  1834.  He  says,  '^  that  some  ^hort  time 
before  the  navy  yard  was  burned  at  Washington,  deponent  was 
draughted  to  go  to  Richmond,  and  went  as  far  as  Fredericksburg  and 
returned  from  thence.  That  when  deponent  went  away,  he  had 
collected  a  large  number  of  square  stocks,  the  number  not  recollected, 
which  were  hauled  to  the  landing  at  Quantico  creek ;  that  in  the 
meantime^  after  the  burning  of  the  navy  yard,  and  before  iJie  fleet  of 
the  British  came  up  the  river ^  there  came  a  high  freshet  on  the  river 
and  creekj  and  sv^ept  off  the  whole  of  said  timber y  which  deponent 
believes  was  totally  lost  to  Mr.  Ratcliff." 

The  fleet  came  up  the  Potomac  at  the  same  time  that  the  British 
army  marched  on  Washington  ;  and  as  the  timber  collected  by  Rat- 
clifi*  was  swept  off  prior  thereto,  according  to  this  witness,  it  is  prob- 
able that  Batcliff's  loss  was  entirely  due  to  the  freshet.  And  this  is 
confirmed  by  the  delay  on  the  part  of  those  presenting  the  claim, 
which,  if  valid  at  all,  was  one  which  the  Navy  Department  was  com- 
petent to  pay,  without  any  action  by  Congress. 

The  circumstance  of  the  absence  of  the  inspector  was  no  impedi- 
ment at  all  to  the  presentation  of  the  claim  and  its  payment,  if  satis- 
factory proof  had  been  made  of  the  delivery.  No  presentation  being 
made  then,  or  for  ten  years,  it  is  evidently  an  after-thought  to  make 
the  government  pay  for  the  misfortune  of  the  claimant  occasioned  by 
the  freshet. 

M.  BLAI& 
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IN  THE  COURT  OF  CLAIMS. 

Joseph  Ratcliff  vs.  The  United  States. 

ScARBUBGH,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  that  in  the  spring,  A.  D.  1814,  be  entered  into 
a  contract  with  William  Doughty,  naval  constructor,  for  the  supply 
of  a  large  quantity  of  timber  for  the  use  of  the  government  at  the 
navy  yard  in  Washington  city,  at  thirty  cents  per  cubic  foot ;  that  he 
prepared  a  large  number  of  logs^  averaging  in  size  ^'  about  one  hun- 
dred cubic  feet  to  each  log  ;"  that,  a  few  days  before  the  burning  of 
Washington  by  the  British,  he  caused  to  be  carried  to  said  navy  yard 
a  raft  of  thirty-six  logs ;  that  the  business  of  the  navy  yard  was  at 
that  time  entirely  suspended  on  account  of  the  approach  of  the  enemy, 
and  the  officers  were  absent  on  military  duty  ;  and  that,  the  officers 
not  being  present  to  receive  it,  the  raft  was  made  fast  at  the  navy 
yard,  and  burnt  in  the  subsequent  conflagration. 

The  petitioner  further  states  that  William  Doughty  afterwards  in- 
formed him  that  no  more  timber  would  be  received  under  his  contract ; 
that  he  had  one  hundred  and  fifty  other  logs  then  ready  for  delivery  ; 
and  that  there  being  no  other  market  for  such  timber,  the  same  was 
necessarily  left  on  the  shores  of  the  creeks  and  rivers,  and  either  went 
to  decay,  or  was  swept  away  by  the  floods. 

The  petitioner  further  states  that  the  contract  was  in  writing,  but 
has  been  lost  or  destroyed  ;  and  that,  by  its  terms,  he  agreed  to  de- 
liver a  large  quantity  of  sound  pine  timber  of  proper  size  and  quality 
for  building  purposes,  which  was  to  be  inspected,  measured,  and  re- 
ceived when  presented  at  the  navy  yard  ;  and  the  government  agreed 
to  pay  him  therefor  at  the  rate  of  thirty  cents  per  cubic  foot. 

The  petitioner  now  claims  as  follows : 

36  logs^  of  100  cubic  feet  each,  delivered  at  the  navy  yard, 

at  30  cents  perfect $1,082  00 

150  logs,  same  size,  at  30  cents,  less  3  cents  allowed  for 

costs  of  cartage 4,550  00 

Total •••.     5,630  00 


The  petitioner  has  repeatedly  applied  to  Congress  for  relief.  He 
states  in  his  petition  the  action  which  has  been  had  thereon  in  Con- 
gress. He  has  made  a  voluntary  assignment  of  his  claim  to  his  son- 
in-law,  William  H.  Edes,  and  his  grandson,  James  B.  Dunn. 

The  petitioner  does  not  pretend  that  he  ever  made  application  to 
the  Navy  Department  for  the  settlement  of  his  claim.  He  did  not  pre- 
sent it  to  Congress  till  the  1st  session  of  the  18th  Congress.  On  the 
25th  day  of  February,  A.  D.  1824,  the  Committee  of  Claims  in  the 
House  of  Representati/es  made  a  report  against  the  claim.  The  origi- 
nal papers  then  belonging  to  the  case  were  withdrawn  on  the  11th 
day  of  January,  A.  D.  1827.     It  appears  from  the  report  previously 
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made,  that  the  petitioner  stated  that  his  loss  took  place  six  or  eight 
days  before  the  yard  was  burnt.  The  testimony  of  John  Neale  at 
that  time  was,  that  he  carried  the  raft  of  timber,  consisting  of  36  logs, 
to  the  navy  yard  about  six  days  before  the  yard  was  burnt. — (See  Rep. 
No.  521,  House  of  Bepresentatives,  23d  Congress,  Ist  session,  and  the 
letter  of  Commodore  Tingey  to  Charles  Hay,  esq.,  dated  February  4, 
A.  D.  1824,  a  copy  of  which  is  annexed  to  Bep.  180,  Senate,  26th 
Congress,  1st  session.) 

Nearly  ten  years  having  elapsed  from  the  alleged  origin  of  the  pe- 
titioner's claim  till  he  first  presented  it  to  Congress,  he  permitted 
nearly  the  sanne  period  to  pass  away  before  he  again  presented  it.  In 
the  meantime,  as  above  stated,  the  original  papers  had  been  with- 
drawn. His  second  petition  was  also  supported  by  the  testimony  of 
John  Neale,  taken  on  the  20th  day  of  February,  A.  D.  1834.  He 
then  stated  that  he  towed  up  the  thirty-six  stocks  of  timber,  for 
which  compensation  was  claimed,  three  or  four  days  before  the  navy 
yard  was  burnt.  He  speaks  positively  ^'  as  to  the  number,  from  having 
given  a  previous  affidavit  about  them."  It  appears,  from  a  copy  of 
a  bill  of  timber  certified  for  the  use  of  the  Committee  of  Claims  in  the 
House  ot  Bepresentatives  in  1824,  that  the  petitioner  did  deliver  at  the 
navy  yard,  on  the  27th  day  of  July,  A.  D.  1814,  pine  timber  and 
beams,  worth  $949  62,  which  was  paid  at  the  Treasury  Department. 
On  the  10th  day  of  June,  A.  D.  18:^4,  the  Committee  of  Claims  in  the 
House  of  Bepresentatives  I'eported  against  the  petitioner. 

Commodore  Tingey,  in  his  letter  to  Charles  Hay,  esq.,  already  re- 
ferred to,  stated  as  follows :  '^  In  support  of  this  claim,  Mr.  Batcliff 
produces  the  testimony  of  John  Neale,  which,  however  correct  it  may 
be  in  other  respects,  is  extremely  erroneous  in  stating  that  about  six 
days  previous  to  the  yard  being  burnt,  on  bringing  said  raft  of  timber 
to  the  yard,  he  could  not  find  more  than  two  or  three  men  there.  In 
reply  to  which,  I  must  state  that  the  usual  number  of  persons  con- 
tinued to  be  employed  in  the  yard  until  the  day  of  the  fire,  except, 
indeed,  a  part  of  the  mechanics,  who  were  ordered  away  on  militia 
duty,  perhaps  two  days  prior  thereto,  as  reference  to  my  diurnal 
memoranda  taken  at  that  time  will  evince. 

'^  It  would  appear  questionable  by  what  authority  Mr.  Neale  fixed 
the  raft  to  the  yard,  or  to  the  dock,  without  application  to  me  or  some 
other  officer  of  the  yard,  who  were  all  daily  present  in  the  yard  the 
whole  of  that  month,  until  after  executing  the  order  of  the  Secretary 
of  the  Navy  for  setting  it  on  fire.  Nor  was  I,  for  some  weeks  before 
and  after  that  event,  or  during  the  time  of  burning,  ever  absent  24 
hours  from  it  at  one  time. 

'^  I  transmit  herewith  a  statement  of  all  the  timber,  &c.,  delivered 
here  by  Mr.  RatclifF  during  the  years  1813  and  1814,  and  for  which 
his  accounts  were  regularly  passed  for  payment." 

John  Neale,  in  his  affidavit  made  on  the  20th  day  of  Febrnary, 
A.  D.  1834,  stated  that,  during  part  of  the  years  1813  and  1814, 
he  was  employed  by  the  petitioner  as  captain  of  the  schooner  Polly, 
and  was  engaged  in  towing  up  timber  from  the  creeks  and  shores  of 
the  Potomac  river  ;  that  three  or  four  days  before  the  navy  yard  was 
burnt,  he  towed  up  for  the  petitioner  a  raft  of  thirtynsix  logs,  averaging, 
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each,  one  hundred  cubic  feet,  and  delivered  them  at  the  navy  yard  ; 
that  there  being  no  person  there  to  receive  it,  he  made  the  raft  fast  to 
the  place  where  he  did  all  the  previous  ones  ;  and  that  he  is  positive 
as  to  the  number,  from  having  given  a  previous  affidavit  about  them. 

The  same  witness,  in  his  affidavit  made  on  the  15th  day  of  Febru- 
ary, A.  D.  1837,  states,  in  answer  to  interrogatories,  that  it  was  in 
the  month  of  August,  A.  D.  1814,  and  three  or  four  days  before  the 
24th  of  August,  A.  D.  1814,  when  the  navy  yard  at  Washington  was 
burnt,  that  he  took  the  raft  of  thirty-six  logs  for  the  petitioner  to  the 
navy  ytrd ;  that  it  was  not  the  only  raft  he  delivered  during  that 
month  ;  that  he  had  previously  delivered  timber  for  the  petitioner — 
all  of  which,  he  understood  from  the  petitioner,  was  paid  for,  except 
the  last ;  that  the  raft  of  thirty-six  logs  was  the  last  delivered  by  him, 
and  the  burning  of  the  navy  yard  on  the  24th  of  August,  A.  D.  1814, 
makes  it  the  stronger  on  his  mind  ;  that  Charles  Allen,  who,  at  the 
time  of  the  affidavit,  resided  at  Pamunkey,  Maryland,  '^  and  a  boy, 
named  William  Norvell,  residing  in  Baltimore,  Maryland,"  were  with 
him  ;  that  he  fastened  the  raft  to  three  or  four  piles  with  ropes  belong- 
ing to  the  United  States,  which  were  placed  there  by  the  officers  of 
the  navy  yard  ''  for  making  fastenings  to  secure  vessels  or  timber  from 
drifting  ;"  that  he  did  not  know  what  became  of  the  timber ;  and  that 
he  was  at  the  yard  about  a  month  after  the  conflagration. 

In  1837  Captain  Doughty  was  examined  before  the  Committee  of 
Claims  in  the  House  of  Representatives,  and  testified  that,  before  and 
at  the  time  the  navy  yard  was  burnt,  in  August,  A.  D.  1814,  he  was 
the  constructor  for  the  Navy  Department,  and  contracted  for  timber, 
to  be  delivered  at  the  navy  yard ;  that  he  made  such  a  contract  with 
the  petitioner ;  that  to  enable  the  person  who  delivered  timber  to  get 
his  pay,  it  was  necessary  to  have  it  inspected  by  the  inspector  of  the 
yard,  and  the  value  ascertained  and  certified  by  the  witness,  and  also 
to  obtain  the  approval  of  the  commandant  or  navy  agent ;  that  on 
the  day  the  yard  was  burnt,  and  for  several  days  previously — not  less 
than  four  or  five,  he  thinks — the  witness  was  with  the  army,  in  com- 
mand of  a  rifle  company ;  that  he  did  not  know  whether  the  peti- 
tioner, or  any  person  for  him,  delivered  a  rafl  of  timber  at  the  yard 
within  from  four  to  six  days  before  the  yard  was  burnt ;  that  he  did 
not  know  where  James  Carberry  was  on  the  day  the  yard  was  burnt, 
or  where  he  was  for  several  days  previously,  but  he  believes  that  he 
was  with  the  witness ;  that  ^^  the  regularity  of  doing  business  at  the 
yard"  was  interrupted,  he  would  say,  a  week  before  the  burning  of 
the  yard ;  that  the  petitioner  had  not,  to  his  knowledge,  any  contracts 
for  the  delivery  of  timber  at  the  yard,  except  those  made  with  the 
witness  ;  and  that  there  was,  as  well  as  his  recollection  served  him, 
timber  destroyed  at  the  dock  by  the  burning  of  the  yard ;  '^  the 
timber  was  burnt  on  the  surface." 

James  Carberry  was  also  examined  before  the  same  committee,  and 
testified  that  he  was  the  inspector  of  timber  at  the  navy  yard  in 
Washington  in  1814 ;  that  it  was  his  duty  to  inspect  the  timber 
delivered ;  that  on  the  24th  of  August,  A.  D.  1814,  when  the  yard 
was  burnt,  and  for  six  or  eight  days  previously,  he  was  absent  Irom 
the  yard,  in  a  company  commanded  by  Captain  Doughty ;  that  he 
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knew  the  petitioner  who  had  delivered  some  timber  at  the  yard  before 
August,  which  had  been  inspected  and  paid  for  ;  that  he  should  place 
confidence  in  the  petitioner's  statement,  from  his  knowledge  of  him ; 
that  he  knew  nothing  of  the  delivery  of  the  raft  of  timber  mentioned 
by  the  petitioner  as  having  taken  place  a  few  days  before  the  yard 
was  burnt ;  that,  although  absent  himself,  yet  he  supposed  that  there 
were  officers  at  the  yard  who  would  have  measured  the  timber  if  they 
had  been  applied  to,  but  of  this,  having  been  absent  himself,  he  had 
no  personal  knowledge ;  that  from  his  knowledge  of  the  pine  timber 
on  the  Potomac,  he  thought  that  thirty- six  logs  which  would%verage 
more  than  sixty  cubic  feet,  each,  could  not  have  been  obtained  ;  and 
that  there  was  confusion  in  the  yard  for  several  days  before  it  was 
burnt,  as  an  attack  was  apprehended. 

We  remark  here,  that  Captain  Doughty,  in  a  certificate  endorsed 
upon  the  affidavit  of  John  Neale,  of  the  20th  of  February,  A.  D.  1834, 
states,  '^  that,  for  several  days  before  the  battle  of  filadensburg,  all  the 
mechanics  of  the  navy  yard  were  upon  duty  with  the  army,  and,  from 
this  circumstance,  I  think  it  quite  probable  that  there  was  no  person 
present  at  the  yard  whose  duty  it  was  to  receive  the  timber  mentioned 
in  the  within  certificate."  But  in  his  examination  before  the  Com- 
mittee of  Claims  he  does  not  mention  the  same  facts.  Mr.  Carberry, 
in  his  examination  before  the  committee,  stated  it  as  his 'impression 
that  there  were  officers  at  the  yard  who  would  have  measured  the 
timber  if  they  had  been  applied  to  ;  and  Commodore  Tingey  stated 
that  the  usual  number  of  persons,  except  the  mechanics,  continued  to 
be  employed  at  the  yard  until  the  day  of  the  fire,  ^'  as  reference  to  my 
[his]  diurnal  memoranda  taken  at  that  time  will  evince.'' 

Joseph  Batcliff,  a  witness  on  the  part  of  the  petitioner,  testified « on 
the  3d  dayof  May,  A.  D.  1856,  that  he  was  then  in  the  fifty-third 
year  of  his  age  ;  that  in  the  year  1814  he  lived  in  Washington,  and 
was  frequently  at  the  navy  yard  ;  that  about  the  time  of  the  burning 
of  the  navy  yard,  his  uncle,  Joseph  Batclifi^^  sen'r,  was  engaged  in 
delivering  timber  at  the  navy  yard ;  that  he  remembers  distinctly 
that  after  the  conflagration  his  uncle  came  to  the  navy  yard  to  look 
for  a  raft  of  timber  which  he  said  had  been  delivered  at  the  yard  prior 
to  the  burning ;  that  he  knew  nothing  of  the  delivery  of  the  raft,  ex- 
cept from  hearsay;  but  he  saw  sticks  of  timber  scattered  over  the  water, 
charred  or  partially  burnt,  which  his  uncle  claimed  as  part  of  the  raft 
previously  delivered,  but  the  same  could  not  be  identified  or  collected. 

The  deposition  of  Joseph  Batcliff  is  the  only  one  which  has  been 
regularly  taken  before  a  commissioner.  The  other  evidence  consists 
of  ex  parte  affidavits,  and  the  examinations  of  Captain  Doughty  and 
James  Carberry  before  the  Committee  of  Claims. 

There  is  among  the  papers  an  affidavit  of  the  petitioner  himself, 
made  on  the  1st  day  or  February,  A.  D.  1849,  in  which  he  states, 
that  soon  after  the  destruction  at  the  navy  yard  in  Washington  by 
the  British,  in  August,  A.  D.  1814,  he  went  in  person  to  the  yard, 
and  found  the  workmen  engaged  in  arranging  the  rubbish,  burnt 
timber,  &c.,  in  piles;  that  he  tbere  saw  William  Doughty,  esq.,  with 
whom  he  had  contracted  to  deliver  timber  at  the  yard,  and  told  him 
that  he  (the  affiant)  had  delivered  a  raft  at  the  yard  some  days  before; 
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of  which,  said  Doughty  replied,  he  knew  nothing ;  that  he  further 
stated  that  he  (the  affiant)  had  a  large  quantity  of  timber  below  to  be 
rafted  up  the  river,  and  said  Doughty  replied,  **I  know  no  more  than 
you  what  is  to  be  the  result  of  things.  We  do  not  want  and  cannot 
receive  any  more  timber  here,"  or  words  to  the  same  effect ;  that  he 
(the  affiant)  was  anxious  to  complete  the  delivery  of  his  timber  accord- 
ing to  contract,  and  would  have  done  so,  unless  prevented  by  accident, 
but  for  said  Doughty's  declaration. 

It  cannot  be  justly  pretended  that  there  is  sufficient  evidence  to 
sustaiil  the  claim  for  the  price  of  the  one  hundred  and  fifty  logs  which, 
it  is  alleged,  the  petitioner  was  ready  to  deliver,  but  did  not  deliver. 
The  evidence  on  this  point  is  too  slight  and  unimportant  to  merit 
particular  notice. 

The  evidence  in  relation  to  the  thirty-six  logs,  though  entitled  to 
more  consideration,  is  yet  unsatisfactory.  Even  if  it  be  conceded  that 
the  logs  were  carried  to  the  navy  yard,  as  alleged,  still  it  does  not 
seem  to  us  that  the  petitioner,  or  his  agent,  did  all  that  he  ought  to 
have  done.     But  the  evidence  is  not  satisfactory  in  any  respect. 

The  witness,  Ratcliff,  testifies  that  he  saw  sticks  of  timber  scattered 
over  the  water,  charred  or  partially  burnt,  which  his  uncle  claimed  as 
part  of  the  raft  previously  delivered,  but  that  the  same  could  not  be 
identified  or  collected.  Captain  Doughty,  in  answer  to  the  question 
**  was  there  any  timber  destroyed  at  the  dock  by  burning  the  yard?" 
said,  "  there  was,  as  well  as  my  recollection  serves  me.  The  timber 
was  burnt  on  the  surface."  We  do  not  understand  this  witness  as 
saying  anything  more  than  that  the  timber  was  burnt  on  the  surface. 
Neither  he  nor  Batcliff  testifies  to  what  extent  it  was  injured,  or 
whether  it  was  at  all  lessened  in  value.  Batcliff  was  then  a  boy  of 
only  ten  or  eleven  years  of  age,  and  probably  could  not  have  stated, 
with  any  confidence,  whether  the  timber  was  really  injured  or  not. 
He  states  that  the  logs  could  not  be  identified,  but  he  does  not  state  why 
they  could  not.  He  also  states  that  they  could  not  be  collected,  but 
he  does  not  state  what  rendered  this  impracticable.  The  petitioner 
himself  has  made  a  special  affidavit^  but  he  does  not  pretend  to  ex- 
plain these  matters.  He  merely  says  that  he  went  to  the  yard,  and 
told  Doughty  that  he  had  delivered  a  raft  there  some  days  before,  of 
which  Doughty  said  he  knew  nothing.  But  he  did  not  then  call 
Doughty's  attention,  or  the  attention  of  any  other  person,  to  the  very 
logs  themselves  then  scattered  on  the  water;  nor  did  he  bring  forward 
Mr.  Neale  to  testify  to  the  delivery.  On  the  contrary,  he  remained 
silent  for  nearly  ten  years.  This  is  not  the  course  which  men  generally 
pursue  in  relation  to  such  transactions. 

Neale  testified  that  when  he  carried  the  thirty-six  logs  to  the  navy 
yard,  ^^  there  being  no  person  there  to  receive  said  timber,  he  made 
fast,"  &o.  But  Commodore  Tingey,  and  the  persons  usually  em- 
ployed in  the  yard,  except,  perhaps,  the  mechanics,  were  there.  In 
his  first  affidavit  he  stated  that,  when  he  carried  the  raft  to  the  yard, 
he  could  not  find  more  than  two  or  three  men  there. — (See  Com. 
Tingey's  letter.)  Commodore  Tingey  showed  that  the  usual  number 
of  persons,  except  the  mechanics,  continued  to  be  employed  at  the 
yard  till  the  very  day  of  the  fire ;  and  that  he  and  all  the  other  officers 
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were  daily  present  in  the  yard  the  whole  of  the  month  of  August, 
A.  D.  1814,  until  after  executing  the  order  of  the  Secretary  of  the 
Navy  for  setting  it  on  fire.  Neale's  first  affidavit  was,  we  suppose,  a 
part  of  the  original  papers,  which  were  withdrawn  on  the  11th  day  of 
January,  A.  D.  1827.  In  his  first  affidavit^  he  stated  that  the  de- 
livery took  place  six  days  hefore  the  burning  of  the  yard,  and  after- 
wards that  it  occured  three  or  four  days  before  that  event.  He 
testified  that  the  logs  averaged  100  cubic  feet  each ;  but  Carberrv, 
who  was  the  inspector  of  timber  at  the  navy  yard,  and  well  qualified, 
we  suppose,  to  judge,  was  of  the  opinion  that  thirty-six  logs,  which 
would  average  more  than  sixty  cubic  feet  each,  could  not  have  been 
obtained  on  the  Potomac.  He  also  testified  that  the  raft  delivered  by 
him  at  the  yard  three  or  four  days  before  the  fire,  was  not  the  only 
raft  which  he  delivered  in  the  month  of  August,  A.  D.  1814  ;  but 
even  the  petitioner  makes  no  claim  for  any  other  raft  delivered  in  that 
month.  Two  different  quantities  were  delivered  in  July,  A.  D.  1814, 
and  these  may  have  been  the  rafts  referred  to  by  the  witness,  Neale ; 
but  they  were  paid  for. 

But  where  was  the  petitioner  when  Neale  delivered  the  thirty-six 
logs  at  the  navy  yard?  Did  Neale  inform  him  what  he  had  done? 
Why  did  not  the  petitioner,  during  the  three  or  four  days,  or  five  or 
six  days,  which  intervened  between  the  delivery  of  the  logs  and  the 
burning  of  the  yard,  call  on  the  commandant  of  the  yard,  and  request 
him  to  appoint  some  perspn  to  receive  the  timber  ?  Why,  if  the  com- 
mandant could  not  do  this,  did  he  not  apply  to  the  Secretary  of  the 
Navy  for  aid  in  the  premises?  There  may  have  been  very  good 
reasons  why  nothing  of  this  sort  was  done  ;  but  they  do  not  now  appear. 
Nor  is  there  any  satisfactory  explanation  given  why  the  petitioner 
did  nothing  whatever  in  the  way  of  prosecuting  his  claim,  or  of  procur- 
ing evidence  to  sustain  it  for  nearly  ten  years.  Further  comment  is 
unnecessary. 

We  are  of  the  opinion  that  the  petitioner  is  not  entitled  to  relief. 
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List  of  papers  referred  to  in  the  case  of  Joseph  Batdiff. 

!•  Memorial,  of  date  30th  December  1845. 

2.  Memorial,  of  date  28th  January,  1850. 

3.  Captain  John  Neale's  affidavit. 

4.  Interrogatories  propounded  to  John   Neale,  and  his  answers 
thereto  on  oath. 

5.  Captain  William  Easby's  letter. 

6.  Eeport  of  the  Committee  of  Claims  of  the  House,  and  the  accom- 
panying bill,  (not  referred  to  in  the  memorial.) 

7.  James  Carberry's  (inspector  of  the  yard)  statement. 

8.  William  Doughty's  examination  before  Claims  Committee. 

9.  Certificates  of  character  of  John  Neale. 

10.  Coasting  license  for  schooner  Polly. 

11.  Mr.  Milstead's  affidavit. 

12.  Affidavit  of  William  Doughty. 

13.  Interrogatories  answered  on  oath  by  I.  Milstead. 

14.  Joseph  Ratcliff's  affidavit. 

15.  Second  deposition  of  Ignatius  Milstead. 

16.  Synopsis  of  the  case  of  Joseph  Ratcliff. 


No.  1. 


To  the  honorahle  the  Senate  and  Souse  of  Representati'Oes  of  the  United 

States  in  Congress  assembled: 

The  memorial  of  Joseph  Ratcliff,  of  Georgetown,  District  of  Colum- 
bia, respectfully  represents:  That  heretofore,  to  wit,  at  the  first  session 
of  the  18th  Congress,  and  subsequently,  several  times,  he  petitioned 
Congress,  praying  compensation  for  timber  destroyed  by  the  burning 
of  the  navy  yard  in  Washington  city  on  the  24th  August,  1814,  and 
for  other  losses  sustained  by  him  in  consequence  of  the  said  burning ; 
that  on  the  10th  June^  1834,  the  Committee  of  Claims  reported  un^ 
favorably  on  his  petition,  which  report  was  laid  on  the  table;  that  on 
the  22d  February,  1837,  the  same  committee  reported  a  bill  for  his 
relief,  on  which  there  was  no  further  action;  that  on  the  14tb  Decern* 
ber,  183T,  another  bill  was  reported  by  the  committee,  which  passed 
the  House  of  Representatives,  but  was  lost  or  not  acted  on  m  the 
Senate ;  that  on  the  11th  February,  1840,  the  Committee  on  Claims 
in  the  Senate  made  an  unfavolable  report  (a  copy  of  which  is  here* 
with  submitted,  marked  A,)  on  a  part  of  his  claim,  to  wit,  that  for 
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the  timber  burned  at  the  yard,  but  in  which  they  say  nothing  as  to 
the  other  and  more  considerable  part,  to  wit,  for  losses  sustained  in 
not  being  permitted  to  fulfil  his  contract.  Your  memorialist  there- 
fore begs  leave  to  submit  the  following  facts  and  circumstances : 

That  in  the  years  1813  and  1814  he  had  divers  contracts  with  Cap- 
tain William  Doughty,  naval  constructor,  for  timber  for  the  diflferent 
uses  wanted  at  the  navy  yard,  and  to  be  paid  for  at  different  prices, 
from  thirty  to  forty  cents  per  cubic  foot,  which  was  to  be  delivered  at 
the  said  yard,  measured,  inspected,  and  paid  for ;  that  he  did  fulfil 
several  of  his  said  contracts  to  the  entire  satisfaction  of  the  said 
Doughty  ;  that  in  the  spring  of  1814  he  go'  a  contract  to  supply  for 
said  yard  certain  timber,  at  thirty  cents  per  cubic  foot ;  that  he  deliv- 
ered a  large  quantity,  each  load  or  raft  being  separately  paid  for; 
that  about  five  or  six  days  before  the  burning  of  the  navy  yard,  Cap- 
tain John  Neale,  whom  he  had  employed  to  convey  all  his  timber  up 
the  river  Potomac,  did  deliver  at  said  yard  thirty-six  stocks  of  large 
timber,  hewed  and  in  good  order,  and  which  would  average  about  one 
hundred  cubic  feet.  At  this  time,  Captain  Doughty,  the  naval  con- 
structor, and  Mr.  Carberry,  the  inspector  of  the  yard,  were  absent  on 
military  duty,  and  there  was  no  one  at  the  yard  authorized  to  receive, 
measure,  and  inspect  said  timber,  but  it  was  left  at  the  place  where 
all  the  rest  had  been  previously  left.  At  the  time  the  navy  yard  was 
burned  this  timber  was  destroyed,  and  never  paid  for. 

And  your  memorialist  further  sets  forth  that  he  had,  at  great  ex- 
pense, bought,  felled,  :ind  hewed  a  large  number  of  timber  trees  of 
about  the  same  average  size,  and  had  them  ready  for  delivery  on  the 
creeks  and  in  the  woodlands  borderine:  on  the  Potomac,  about  one 
hundred  and  fifty  logs;  that,  being  thus  prepared  to  complete  his  con- 
tract^ he  was  informed  by  the  naval  constructor  that  no  more  timber 
was  wanted  at  the  yard;  that,  shortly  after^  a  great  freshet  in  the  river 
swept  off  a  number  of  said  stocks,  and  the  rest  were  lost  and  left  to 
decay,  inasmuch  as  there  was  no  one  to  take  them  off  his  hands  ;  by 
which  he  suffered  great  loss  and  damage,  said  trees  having  cost  from 
five  to  seven  dollars,  for  all  of  which  he  had  then  or  has  since  paid, 
as  well  as  for  felling  and  hewing,  which  cost  nearly  double. 

In  support  of  his  claim  your  memorialist  has  adduced  the  testimony 
of  John  Neale  (see  papers  annexed^  No.  3  and  No.  4)  that  there  was 
no  one  there  to  receive  the  timber.  In  reply  to  this,  the  report  before 
alluded  to  (marked  A)  says:  '*It  is  evrdent,  from  Captain  Tingey's 
statement,''  that  Captain  Neale  was  mistaken;  in  other  words,  it  is 
evident,  from  the  mere  statement  of  one  person,  that  the  testiniony  of 
another  person  taken  under  oath  is  erroneous  I  Captain  Tingey's 
letter,  upon  which  so  much  reliance  is  thus  placed,  states  that  all 
the  officers  of  the  yard  were  daily  present  the  whole  of  that  month, 
until  after  the  yard  was  set  on  fire,  a  part  of  the  mechanics  only 
being  absent,  and  they  only  for  two  days  prior.  In  contradiction  to 
this,  we  have  the  certificate  of  Captain  Doughty,  the  naval  constructor, 
and  his  examination  before  a  committee  of  the  House,  stating  that, 
for  several  days  before  the  burning,  he  was  with  the  army  command- 
ing a  rifle  company,  and  that  all  the  mechanics  of  the  yard  were  upon 
duty  with  the  army ;  and  that  for  a  week  the  regularity  of  Business  was 
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interrupted  by  the  apprehension  of  an  attack.  Mr.  Carberry,  the  in- 
spector, also  says,  in  his  examination  before  the  committee :  That  he 
was  absent  in  the  military  service  of  the  United  States  for  six  or  eight 
days  before  the  burning.  (These  examinations  before  the  Committee 
of  Claims,  of  the  House,  were  in  January,  1837|  and  on  the  22d  of  the 
next  month  a  bill  was  reported  for  the  relief  of  your  memorialist,  as 
mentioned  above,  which  was  inadvertently  lost.)  To  account  for  the 
mistakes  of  "Captain  Tingey,  your  memorialist  begs  leave  ^o  quQte 
from  the  same  report,  **from  the  confusion  incident  to  the  state  of 
affairs  here  at  the  time,  it  is  highly  probable  that  but  little  attention 
was  paid  to  Ihe  regular  transaction  of  business."  The  same  report, 
adverse  to  the  prayer  of  your  memorialits,  says :  **  There  is  no' doubt 
that  the  petitioner  suffered  from  the  calamities  of  war,  but  it  was  his 
misfortune  that  the  delivery  of  his  raft  was  not  completed."  Does  not 
this  admission  establish  an  equitable  claim  for  compensation,  hardly 
falling  short— even  on  the  assumption  of  the  report,  that  Captain 
Neale  was  mistaken — of  a  legal  title?  And  yet,  the  report  says  that 
your  petitioner  "is  not  entitled  to  compensation  in  law  or  equity." 
Upon  this  part  of  his  claim  your  memorialist  deems  it  further  necessary 
merely  to  refer  to  the  statement  of  Captain  Wm.  Easby,  (No.  5,)  that 
it  was  not  necessary  that  Captain  Tingey  be  advised  of  the  landing  of 
timber  furnished  under  a  contract ;  and  that,  of  his  own  knowledge, 
timber  has  been  received  at  that  yard,  of  which  Captain  Tingey  had 
no  knowledge  until  he  was  called  upon  to  sign  a  bill  for  payment. 

In  relation  to  the  further  loss  sustained  by  your  memorialist  of 
timber  purchased,  felled,  hewed  and  ready  for  delivery,  the  report  to 
which  your  memorialist  has  already  alluded  is  silent.  But  in  the 
report  to  the  House,  made  by  the  Committe  of  Claims,  on  the  10th 
June,  1834,  this  claim  is  met  by  the  remark,  that  "the  petitioner  run 
all  risks  of  floods,  &c.,  until  it  was  delivered  at  the  yard."  However 
valid  this  objection  might  be,  had  the  contract  continued  in  force,  it 
falls  to  the  ground  when  one  of  the  contracting  parties,  of  its  own  will, 
or  under  certain  circumstances,  without  the  consent  of  the  other, 
breaks  and  annuls  the  contract.  Had  your  memorialist  permission  to 
go  on  with  his  contract,  his  property  would  not  have  been  left  exposed 
to  floods  or  to  decay  in  the  woods.  The  last  mentioned  report  further 
says:  "That  before  the  petitioner  has  any  legal  or  equitable  claim 
upon  the  United  States,  he  must  prove  that  he  has  performed,  or 
offered  to  perform."  Your  memorialist  respectfully  suggests  that  it 
was  not  in  his  power  to  fulfil  his  part  of  the  contract.  He  had  no 
right  to  land  timber  at  the  yard  without  the  permission  of  the  officers 
of  the  yard  ;  and  further,  that  had  he  performed,  or  offered  to  per- 
form, he  would  have  had  a  legal  title  to  compensation;  although  the 
government  might,  in  that  case,  have  objected,  as  is  now  objected  to 
the  claim  for  the  one  raft  actually  delivered,  that  not  being  measured 
and  inspected,  there  being  no  one  there  to  receive  it,  the  delivery  was 
not  complete  ;  but,  under  the  circumstances,  your  memorialist  begs 
leave  to  insist  that,  prepared  as  he  was  to  fulfil  his  contract,  having 
already  incurred  all  the  expense,  and  upon  offering  to  deliver,  being 
told  that  no  more  timber  was  wanted^  it  would  be  difficult  to  con- 
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ceive  a  case  which  would  more  clearly  establish  an  equitable  title 
to  compensation.     Your  memorialist  prays  that  he  may  be  allowed — 

For  thirty-six  stocks  of  pine  timber  deposited,  per  con- 
tract, at  the  navy  yard,  Washington,  on  or  about  the 
20th  August,  1814^  being,  on  an  average,  100  cubic 
feet,  at  30  cents  per  foot |1,080  00 

Interefit  on  the  same .*. 

Amount  of  timber  lost  on  the  river-side  and  creeks,  by 
flood  and  decay,  in  consequence  of  the  burning  of 
said  yard,  as  set  forth  in  the  memorial,  150  logs,  of  100 
cubic  feet  each,  at  27  cents,  allowing  3  cents  for  cost  of 
carriage 4,650  00 

And,  as  in  duty  bound,  will  ever  pray. 

JOSEPH  RATCLIFF. 
Dbcember  30,  1845. 


No.  2. 

To  (he  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  of  America  in  Congress  assembled : 

The  memorial  of  Joseph  Batclifif,  of  Georgetown,  District  of  Co- 
lumbia, respectfully  represents :  That  your  memorialist  has,  at  various 
times,  petitioned  your  honorable  body  for  payment  of  sundry  losses 
which  he  sustained  by  contract  with  the  government  for  supply  of 
timber,  which  will  mo^e  fiilly  appear  by  his  memorial  to  Congress, 
dated  30th  of  December,  1846,  accompanying  this  memorial.  Tour 
memorialist  also  submits  to  your  consideration  the  report  of  the  Com- 
mittee of  Claims,  with  a  bill  accompanying  it  for  the  relief,  in  party 
of  your  memorialist,  which,  although  it  does  not  do  full  justice  to 
him,  is  evidence  that  he  has  legal  rights  which  have  not  been  satisfied. 
Tour  memorialist,  therefore,  prays  that  youi  honorable  body  will  again 
take  his  claim  into  consideration,  and  render  him  that  justice  which 
he  has  so  long  been  denied  ;  and,  as  in  duty  bound,  will  ever  pray. 

JOSEPH  RATCLIFP. 

GEORaETowN,  January  28,  1860. 


No.  3. 

District  of  Columbia,  )    . 

Washington  County  ^    \  *   * 

On  this  20th  day  of  February^  1834,  before  me,  the  subscriber,  one 
of  the  justices  of  the  peace  in  and  for  said  county,  personally  came 
Captain  John  Neale,  who,  being  duly  sworn  on  the  Holy  Evangely  of 
Almighty  God,  deposeth  and  saith :  That  daring  part  of  the  years 
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1813  and  1814  he  wag  employed  by  Joseph  Batcliff  as  captain  of  the 
schooner  Polly,  and  was  engaged  in  towing  up  timber  from  the  creeks 
and  shores  of  the  Potomac  river ;  that  three  or  four  days  before  the 
navy  yard  was  burned  at  Washington  deponent  did  tow  up  a  raft  of 
thirty-six  logs  or  stocks  of  timber  for  said  Ratcliff,  being,  on  an 
average,  one  hundred  cubic  feet,  and  delivered  the  same  at  said  navy 
yard,  and  there  being  no  one  there  to  receive  said  timber  he  made  fast 
said  raft  to  the  place  where  he  did  all  the  previous  ones  ;  that  he  is 
positive  as  to  the  number  from  having  given  a  previous  affidavit  about 
them  ;  further  saith  not. 

JOEL  BROWN, 

City  of  WASHXNaxoN,  February  12, 1836. 

I  certify  that  for  several  days  before  the  battle  of  Bladensburg  all 
the  mechanics  of  the  navy  yard  were  upon  duty  with  the  army,  and 
from  this  circumstance  think  it  quite  probable  that  there  was  no  person 
present  at  the  yard  whose  duty  it  was  to  receive  the  timber  mentioned 
in  the  within  certificate. 

W.  DOUGHTY. 


No.  4. 

IK  THB  MATTER  OF  THB  CLAIM  OF  JOSEPH  BATCLIFF. 

Questions  to  he  put  to  John  NeoUSy  and  his  answers  to  he  taken  in  uniting 

and  on  oaih. 

1.  In  what  month  of  the  year  1814  was  it  that  the  raft  of  36  logs 
was  taken  by  you  to  the  navy  yard  for  Mr.  Batcliff? 

2.  Was  that  the  only  raft  you  took  there  that  month  for  Mr. 
Batcliff? 

3.  What  reason  have  you  for  saying  it  was  in  that  month  ? 

4.  Who  was  with  you  at  the  time  ?    If  any  ;  and  where  are  they  ? 
6.  To,  and  with  what,  was  the  raft  fastened  at  the  yard  ? 

6.  Do  you  know  what  became  of  the  timber,  did    yon  see  it  after 
the  burning  of  the  yard  ? 

7.  Was  you  at  the  yard  after  the  conflagration  ? 


District  of  Columbia,  ) 
County  of  Washington,  )     * 

Be  it  remembered,  that  on  this  15th  day  of  February,  1837,  per- 
sonally appeared  John  Neale  before  the  subscrber  a  notary  public 
in  and  for  the  said  county,  and  made  oath  according  to  law  that  the 
answers  here  set  forth  to  the  annexed  interrogatories  are  true  to  the 
best  of  his  knowledge  and  belief. 

To  the  first  interrogatory  he  answers  and  says :  It  was  in  the  month 

Bep.  0.  0.  159 2 


18  JOSEPH  RATCLIFF. 

of  Augnst,  1814,  and  three  or  four  days  before  the  24th  Angpst,  1814, 
when  the  navy  yard  at  Washington  city  was  burnt  by  the  British. 

To  the  second  interrogatory  he  answers  and  says  :  It  was  not  the 
only  raft  I  delirered  during  that  month ;  timber  was  delivered  by  me 
before  the  raft  I  have  alluded  to  in  the  first  interrogatory — all  of 
which  I  understood  from  Mr.  Batcliff  was  paid  for,  except  the  last  raft. 

To  the  third  interrogatory  he  answers  and  says :  I  know  perfectly 
well,  and  am  sure  that  the  raft  alluded  to  in  the  first  interrogatory 
was  the  last  delivered  by  me ;  and  the  burning  of  the  navy  yard  on 
the  24th  of  August,  1814^  makes  it  the  more  strong  on  my  mind. 

To  the  fourni  interrogatory  he  answers  and  says :  Charles  Allen, 
who  now  resides  at  Pamunky,  Maryland,  and  a  boy  named  William 
Norvill,  residing  in  Baltimore,  Maryland. 

To  the  fifth  interrogatory  he  answers  and  says :  To  three  or  four 
piles,  and  with  ropes  belonging  to  the  United  States,  which  were 
placed  there  by  the  officers  of  the  navy  yard  for  making  fastings  to 
secure  vessels  or  timber  from  drifting. 

To  the  sixth  interrogatory  he  answers  and  says :  I  do  not  know  ; 
I  did  not. 

To  the  seventh  interrogatory  he  answers  and  says :  I  was  thereabout 
a  month  afterwards. 

r       -|      In  testimony  whereof  I  have  hereunto  set  my  name  and 
^  *    '-'  affixed  my  seal  notarial. 

JAMES  GITTTS, 

Notary  PMie. 


No.  5. 

WASHmoTOK,  January  9,  1850. 

Sir  :  Ton  having  asked  me  whether  timber  could  have  been  delivered 
in  the  navy  yard  at  this  place  in  the  year  1814  without  the  know- 
ledge of  the  then  commander  Thomas  Tingey.  I  have  no  hesitancy 
in  saying  that  timber  could  have  been  delivered  at  the  navy  yard  under 
hiscommand  at  that  time  without  his  knowledge,  and  of  my  own  know- 
ledge, I  have,  subsequently  to  that  date,  (1814,)  known  timber  to  be 
received  at  that  yard  of  which  he,  Commander  Tingey,  had  no 
knowledge  until  he  was  called  on  to  sign  a  bill  for  payment  for 
the  same;  and  I  furt  her  say  that  it  was  not  necessary  that  he 
should  be  advised  of  the  landing  of  the  timber  furnished  under 
contract.  An  inspector  of  timber  is  attached  to  the  yard,  whose  duty 
it  is  to  measure  and  inspect  all  timber  before  it  is  paid  for. 

I  am,  sir,  very  respectfully  your^  obedient  servant, 

WM.  EASBT. 

Mr.  JosoEPH  Batgldt. 
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No,  6, 

Ik  the  Housb  of  BsPBESSNTATiyBS,  August  1, 1850. 

Mr.  Lbvin^  from  the  Committee  on  Naval  Affairs,  made  the  following 
report: 

The  Commiitee  on  Naval  Affairs,  to  whom  was  referred  the  petition  of 
Joseph  Ratdiffy  praying  oompensation  for  a  quantity  of  timber  der 
livered  at  the  navy  yard  and  lost,  report: 

The  petitioner  states  that  in  the  years  1813  and  1814  he  had  divers 
contracts  with   Captain   William  Doughty,   naval  constructor,   for 
timber,  to  be  delivered  at  the  navy  yard  within  the  District  of  Colum- 
bia for  the  different  uses  required  at  the  yard,  to  be  paid  for  at 
different  prices — from  30  to  40  cents  per  cubic  foot — to  be  measured, 
inspected,  and  paid  for  on  delivery  ;  that  he  executed  several  of  these 
contracts  to  the  entire  satisfaction  of  Captain  Doughty  ;  that  in  the 
spring  of  1814  he  entered  into  a  contract  with  said  Doughty  to  furnish 
for  said  yard  a  quantity  of  said  timber  at  30  cents  per  cubic  foot ; 
that  he  delivered  a  large  quantity  at  said  yard  in  rafts  at  different 
times,  and  received  payment  therefor  at  the  treasury ;   that  about 
five  or  six  days  before  the  burning  of  the  navy  yard,  (which  took 
place  on  the  24th  day  of  August,  1814,)  Captain  John  Neale,  whom 
he  hid  employed  to  convey  all  his  timber  up  the  river  Potomac,  did 
deliver  at  said  yard  thirty-six  sticks  of  large  timber,  hewn  and  in 
good  order,  which  would  average  about  100  cubic  feet  per  stick  ;  that 
the  said  timSer  last  mentioned  was  delivered  about  the  20th  of  August, 
1814 ;  that  at  this  time  Captain  Doughty  was  absent  from  the  yard 
commanding  a  company  of  volunteers,  and  no  one  was  there  author- 
ized to  receive,  measure  and  inspect  said  timber ;  that  there  were  only 
three  or  four  hands  at  said  yard,  and  that  said  timber  was  left  at  the 
place  where  all  the  rest  of  said  timber  had  been  previously  left ;  that 
at  the  time  said  yard  was  burnt  the  whole  of  said  timber  was  de- 
stroyed, and  that  the  petitioner  has  received  no  compensation  there- 
for ;  that  the  petitioner  applied  to  Captain  Doughty,  who  informed 
him  that  as  tne  timber  had  not  been  measured  he  could  not  inform 
him  whether  it  would  be  paid  for  ;  thereupon  said  Doughty  informed 
the  petitioner  that  no  more  timber  would  be  wanted  at  the  navy  yard; 
that  he  had  at  great  expense  bought,  felled  and  hewed  about  one 
hundred  and  fifty  timber  trees  of  about  the  sime  size,  which  were 
readj  for  delivery,  lying  on  the  creeks  and  on  the  woodlands  border- 
ing on  the  Potomac.   Shortly  after  this  an  unusual  freshet  swept  away 
many  of  them,  and  the  residue  rotted  in  the  woods,  the  petitioner 
not  being  able  to  make  any  use  of  them ;  that  these  trees  cost  the 
petitioner  from  five  to  seven  dollars  each,  and  the  expense  of  felling 
and  hewing  them  was  about  double  that  sum  ;  for  all  of  which  the- 
petitioner  had  then,  or  has  since,  made  payment ;  and  he  prays  sucht 
relief  as  Congress  may  think  him  entitled  to.     He  further  states  that 
at  the  first  session  of  the  eighteenth  Congress  he  made  application  for 
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relief,  and  that  a  report  was  then  made  unfavorable  to  his  claim;  that 
afterwards  his  papers  were  placed  in  the  hands  of  Alfred  H.  Powell, 
then  a  member  of  the  Committee  for  the  Distrtct  of  Columbia,  since 
which  the  petitioner  has  been  unable  to  recover  them.  Accompanying 
this  petition  is  an  account  stated  by  the  petitioner,  as  follows : 

The  United  States, 

To  Joseph  Babcuef,  Dr. 

To  36  sticks  pine  timber,  deposited  per  contract  at  the  navy 
yard,  Washington,  on  or  about  the  20th  of  August,  1814, 
being  on  an  average  100  cubic  feet,  at  30  cents  per  foot $1,080 

To  amount  of  timber  lost  on  the  river  side  and  creeks  by 
flood  and  decay,  in  consequence  of  the  burning  of  said 
yard,  as  set  forth  in  the  memorial — say  about  160  logs  of 
100  cubic  feet  each,  at  27  cents,  allowing  3  cents  for  cost 
of  carriage 4,650 

The  petitioner  also  presents  the  receipt  of  Sophia  Carter,  dated  at 
Farnham,  March  14,  1814,  to  the  petitioner,  for  $360  for  fifty  pine 
trees. 

It  appears  from  the  deposition  of  Ignatius  Milstead,  (taken  on  the 
12th  of  February,  1834,  and  which  is  hereto  annexed,)  that  the  wit- 
ness was  in  the  employ  of  the  petitioner  in  the  spring  of  1814,  in 
getting  out  timber  along  the  Potomac,  to  comply  with  a  contract 
which  the  petitioner  had  made  with  Captain  Doughty  for  a  supply  of 
timber  for  the  navy  yard  at  Washington  ;  that  in  the  absence  of  the 
petitioner  the  hands  employed  were  under  the  direction  of  the  witness ; 
that  '^  Captain  Neale  was  the  captain  employed  by  Mr.  Radcliff  in 
bringing  up  the  timber  from  the  landing  to  the  navy  yard." 

Captain  John  Neale,  in  a  deposition  made  by  him  on  the  20tli 
February,  1834,  states  that  during  part  of  the  years  1813  and  1814 
he  was  employed  by  Joseph  Radcliff  as  captain  of  the  schooner  Po^y, 
and  was  engaged  in  towing  up  timber  from  the  creeks  and  shores  of 
the  Potomac  river ;  that  three  or  four  days  before  the  navy  yard  at 
Washington  was  burnt  witness  towed  up  a  raft  of  thirty-six  logs 
or  sticks  of  timber  for  the  said  Radcliff,  averaging  100  cubic  feet, 
and  delivered  the  same  at  said  navy  yard,  and  there  being  no  one 
there  to  receive  the  said  timber,  he  fastened  the  said  raft  to  the  place 
where  he  did  all  the  previous  ones ;  that  he  is  positive  as  to  the 
number,  having  previously  made  an  affidavit  on  the  subject.  On  the 
back  of  this  affidavit  is  the  certificate  of  Captain  Doughty,  in  which 
he  says :  '^  For  several  days  before  the  battle  of  Bladensburg  all  the 
mechanics  of  the  navy  yard  were  with  the  army,  and,  from  this  cir- 
cumstance, I  think  it  quite  probable  that  there  was  no  person  ai  the 
yard  whose  duty  it  was  to  receive  the  timber  mentioned  in  the  within 
certificate."  The  committee  learning  that  Captain  Doughty  was  yet 
in  the  employment  of  the  government  at  the  navy  yard,  requested 
him  to  attend  the  committee  at  their  room  in  person,  which  he 
did  on  the  14th  of  January,  1837,  when  the  questions  were  pro- 
pounded, and  the  answers  given,  which  are  herewith  submitted 
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and  made  a  part  of  this  report.  From  this  it  appears  that  before 
and  at  the  time  the  navy  yard  was  burnt^  in  August,  1814,  the 
witness,  Captain  William  Doughty,  was  the  constructor  for  the 
Navy  Department^  and  as  such  contracted  for  timber  to  be  delivered 
at  the  yard,  and  particularly  with  the  petitioner ;  that  when  the 
timber  was  delivered,  it  was  necessary,  to  enable  the  person  delivering 
it  to  get  his  pay,  to  have  the  timber  inspected  by  the  inspector  of  the 
yard,  and  then  the  certificate  of  the  witness  must  have  been  affixed  as 
to  the  value,  and  the  approval  of  the  commandant,  or  navy  agent,  must 
also  have  been  obtained,  and  upon  these  documents  payment  was 
obtained;  that  for  sometime  beforehand  at  the  time  the  yard  was 
burnt,  James  Carbery  was  the  inspector ;  that  on  the  day  the  yard 
was  burnt,  and  for  four  or  five  days,  if  not  a  week  before,  witness  was 
absent  from  the  yard  with  the  army,  commanding  a  rifle  company, 
and  thinks  Mr.  Carbery  was  with  him ;  that^  for  about  a  week  before 
the  yard  was  burnt,  the  regular  business  of  it  was  interrupted  by 
apprehending  an  attack  ;  that  the  witness  does  not  know^  nor  does  he 
believe,  that  Mr.  Ratcliff  had  any  other  contract  for  the  delivery  of 
timber  at  the  yard,  except  such  as  was  made  with  the  witness.  Wit- 
ness believes  there  was  timber  destroyed  at  the  time  it  was  burnt. 

James  Carbery  has  also  attended  the  committee.  He,  also,  yet  con- 
tinues in  the  navy  yard,  in  the  capacity  he  was  in  in  1814,  and  con- 
firms, substantially,  the  relation  given  by  Captain  Doughty.  His 
relation  is  also  herewith  submitted.  He  also  states,  that  he  was  the 
inspector  of  timber  at  the  navy  yard ;  he  was  absent  on  the  24th  of 
August,  1814,  and  for  six  or  eight  days  before,  in  the  military  service 
of  the  United  States,  in  a  company  commanded  by  Captain  Doughty  ; 
that  he  knows  Joseph  Ratcliff,  who  had  delivered  timber  at  the  yard 
before  August,  which  had  been  inerpected  and  paid  for,  and  that  he 
should  place  confidence  in  Mr.  Ratcliff 's  statement,  from  his  knowledge 
of  the  man ;  thinks  there  were  others  in  the  yard  who  would  have 
measured  the  timber  if  applied  to ;  thinks  the  pine  timber  on  the 
Potomac  would  not  average  more  than  sixty  cubic  feet  per  stick.  On 
a  former  occasion,  when  this  claim  was  before  this  committee,  and 
information  was  sought  for  from  Commodore  Tin^ey,  who  was  com- 
mandant at  the  navy  yard  when  it  was  burnt,  on  the  14th  of  August, 
1814,  pursuant  to  that  call,  the  commandant  made  the  communication 
hereunto'  annexed,  and  from  this  it  became  extremely  doubtful 
whether  the  relation  given  by  Captain  Neale  was  not  formed  in  error ; 
and  this  committee,  in  February,  1824,  and  in  June,  1834,  concluded 
their  deliberations  with  reports  unfavorable  to  the  petitioner  in  the 
respective  years  ;  and  were  the  same  facts  now  to  be  passed  upon  by 
the  committee  which  were  at  the  respective  periods  submitted,  unex- 

}>lained,  and  in  the  absence  of  other  testimony,  they  would  have  had 
ittle  difficulty  in  arriving  at  the  same  conclusions. 

But  new  lights  are  now  reflected  on  this  claim.  It  is  now  rendered 
certain  that  the  business  at  the  navy  yard,  for  from  four  to  eight  days 
before  its  destruction,  was  interrupted  and  deranged  by  apprehending 
an  attack  ;  and  that  the  two  individuals  whose  business  it  was  espe- 
cially to  have  received,  measured,  and  certified  to  the  raft  and  quantity 
of  timber  delivered  then,  were  both  absent  in  the  military  service  of 
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the  governineDt,  taken  from  their  appropriate  stations  and  placed  in 
others,  which,  unfortunately,  the  peculiar  crisis  required ;  ana  thereby 
it  was  rendered  next  to  impossible  to  have  closed,  in  the  ordinary 
way,  the  business  of  delivering  this  timber  at  the  time. 

That  Commodore  Tingey  should  not  have  had  a  knowledge  of  the 
delivery  of  the  timber,  taking  the  explanatory  testimony  now  before 
the  committee  into  consideration,  is  not  extraordinary ;  it  could  not 
ordinarily  have  come  to  his  knowledge  until  it  was  measured  and 
inspected ;  and  in  this  case,  that  could  not  have  been  done,  for  the 
reason  that  those  were  absent  whose  particular  duty  it  was  to  have 
rendered  these  services.  After  this,  and  not  before  the  transaction,  it 
would  have  been  brought  to  his  knowledge,  and  his  approval  required 
to  entitle  the  person  delivering  it  to  receive  payment. 

The  committee  are  satisfied  that  there  is  now  sufficient  evidence  of 
the  existence  of  a  contract  for  the  delivery  of  timber  at  the  yard,  be- 
tween Captain  Doughty,  as  the  agent  of  the  United  States,  and  the 
petitioner,  which  was  in  the  progress  of  execution.  Whether  this 
agreement  was  in  writing  or  not  does  not  appear  ;  nor  with  reference 
to  the  demand  for  the  thirty-six  pieces  of  timber,  is  it  essential  to 
inquire;  for  if  it  was  in  writing,  Mr.  Doughty  says  it  was  consumed 
in  the  conflagration  of  the  yard  ;  but  his  impression  was,  it  was  not  a 
written  contract. 

It  also  appears,  from  the  deposition  of  Ignatius  Milstead,  that 
Captain  Neale  was  engaged  in  conveying  timber  to  the  navy  yard  for 
the  petitioner,  about  the  period  in  question  ;  and  Neale  swears  that, 
being  so  employed,  he  delivered  thirty-six  sticks  at  the  place,  and 
confined  them  to  the  dock,  as  he  had  been  in  the  habit  of  doing  with 
other  rafts  taken  there  for  the  petitioner.  Now,  is  it  not  clear  that  if 
Doughty  and  Carbery  had  been  at  the  yard  at  the  time  this  timber  was 
taken  there  by  Neale,  it  would  have  been  received,  measured,  certified, 
and  paid  for  ? 

It  appears,  however,  from  the  report  of  Commodore  Tingey,  that 
from  the  9th  of  April,  1813,  to  the  27th  of  July,  1814,  the  petitioner 
delivered  at  the  yard,  and  received  payment  therefor  at  the  several 
times  of  delivery,  timber  to  the  amount  of  $5,468  64,  and  at  the  last 
period  the  quantity  delivered  amounted  to  $949  62  ;  and  the  doubt  is, 
whether  the  timber  in  question  was  that  delivered  on  the  27th  of  July. 
It  is  true  that  Neale  does  not  swear  to  the  precise  day  of  delivery, 
but  he  does  swear  that  it  was  in  the  month  of  August,  1814,  and 
that  it  was  within  three  or  four  days  of  the  burning  of  the  yard  in 
that  year. 

It  he  is  not  grossly  mistaken,  or  has  not  erred  from  a  cause  still  less 
excusable,  (which  there  is  no  reason  to  believe,)  it  is  clear  that  the 
timber  in  question  could  not  have  been  paid  for  ;  none  was  paid  for 
which  was  delivered  after  the  27th  of  July,  if  any  thereatter  was 
delivered. 

The  circumstance  by  which  he  identifies  the  time  is  one  which 
would  be  likely  to  make  an  impression  upon  the  memory  not  soon  to 
be  obliterated — it  was  the  day  of  our  country's  humiliation  ;  a  period 
of  anxious  solicitude ;  a  great  national  calamity — such  as,  since  the 
organization  of  our  government,  has  not  been  experienced  by  our 
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people ;  and  by  associating  the  transaction  with  that  occurrence^  the 
time,  the  committee  believe,  has  been  rendered  reasonably  certain. 

The  good  character  of  Neale  is  abundantly  sustained,  and  the  fact 
that  he  commanded  the  schooner  Polly  at  the  time  is  authenticated 
by  the  coasting  license  produced,  which  is  also  herewith  submitted. 
The  absence  of  the  original  papers  is  accounted  for,  and  the  delay  in 
making  application  is  not  such  as  to  prejudice  a  claim  otherwise  clearly 
establishcKl.  So  far,  then,  as  relates  to  the  thirty-six  logs,  the  com- 
mittee apprehend  the  petitioner  did  all  which,  under  the  circumstances, 
could  be  required  of  him  under  the  contract ;  and  as  it  relates  to  the 
residue  of  the  timber  charged  in  the  account,  they  believe  the  claim 
cannot  be  sustained,  however  great  the  loss  of  the  petitioner  may  have 
been  in  relation  thereto. 

In  accordance  with  these  views,  the  committee  have  prepared  a  bill 
for  the  relief  of  the  petitioner,  and  ask  leave  to  introduce  the  same. 


In  Sbnatb  op  the  United  States,  February  11,  1840. 

Mr.  Hubbard  submitted  the  following  report : 

Hie  GommUtee  of  Claims  ^  to  whom  was  referred  the  petition  of  Joseph 
Baiclif,  for  cTmpensation  for  timber  destroyed  at  the  navy  yard  in 
Washington  on  the  24/A  of  August^  1814,  having  had  the  same  under 
oonsiderationj  report: 

That  the  petitioner  alleges  that  he  entered  into  a  contract  with 
Oaptain  Doughty,  the  naval  constructor,  to  furnish  timber  to  be 
delivered  at  said  navy  .yard  at  Washington,  at  a  stipulated  price  per 
cubic  foot.  The  timber  was  to  be  delivered,  inspected^  and  surveyed, 
before  Mr.  Batcliff  was  entitled  to  pay.  The  petitioner  delivered 
several  rafts  previous  to  the  delivery  of  the  one  for  which  he  now  asks 
compensation,  and  was  paid  for  the  same.  Mr.  John  Neale  testifies, 
that  about  the  20th  of  August  he  took  to  the  navy  yard  a  raft  of  tim- 
ber amounting  to  36  stocks  of  100  cubic  feet  each,  though  Mr. 
Carberry,  the  inspector  of  the  yard,  says  that  stocks  must  be  very 
large  to  average  over  60  feet.  Mr.  Neale  further  says,  that  on  arriv- 
ing with  the  raft  at  the  navy  yard  there  was  no  officer  there  to  inspect 
or  receive  it,  and  that  he  fastened  the  raft  to  the  place  where  he  nad 
fastened  the  previous  ones^  without  its  being  inspected  or  surveyed. 
At  the  destruction  of  the  navy  yard  at  the  time  of  the  invasion  by  the 
British  army  on  the  24th  of  August,  1814,  this  timber  was  destroyed. 

Captain  Tingey,  of  the  United  States  navy,  who  was  commander  of 
the  vard  at  the  time,  says  he  is  confident  Captain  Neale,  in  one  par- 
ticular, must  be  mistaken.  He  says,  in  a  letter  to  the  Acting  Secre- 
tary of  the  Navy,  of  February  24,  1824,  a  copy  of  which  is  hereunto 
appended,  ^^  that,  however  correct  his  (Neale's)  affidavit  may  be  in 
other  respects^  it  is  extremely  erroneous  in  stating  that  about  six  days 
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previous  to  the  yard  being  burnt,  on  bringing  said  raft  of  timber  to 
the  yard,  he  could  not  find  more  than  two  or  three  men  there." 
Captain  Tingey  inrther  says,  the  usual  number  of  men,  except  a  few 
mechanics  who  were  detailed  on  militia  duty,  were  there  till  the  day 
of  the  fire.  He  also  states  that  some  of  the  officers  were  in  daily 
attendance  at  the  yard  till  its  destruction,  and  that  he  was  never 
absent  from  it  twenty-four  hours  at  a  time,  for  several  weeks  previous 
to  that  event. 

There  is  no  contract  on  file  in  the  office  of  the  Secretary  of  the  Navy 
between  the  petitioner  and  Captain  Doughty,  nor  is  any  furnished  the 
committee ;  they  are,  therefore,  ignorant  of  its  details,  and  can  only 
judge  of  it  as  it  seems  it  must  have  existed  from  the  necessity  of  the 
case. 

There  is  no  evidence  that  Mr.  Neale,  the  agent  of  the  petitioner, 
made  diligent  and  reasonable  inquiry  for  an  omcer  to  inspect  and  re- 
ceive the  timber  at  the  time,  or  that  one  could  not  have  been  found 
had  due  inquiry  been  made.  But  the  reverse  of  this  is  evident  from 
Captain  Tingey's  statement,  who  says  that  officers  were  in  constant 
attendance.  The  probability  is,  no  such  exertions  were  made;  and^ 
from  the  confusion  incident  to  the  state  of  affairs  here  at  the  time,  it 
is  highly  probable  that  but  little  attention  was  paid  to  the  regular 
transaction  of  business.  Mr.  Batcliff  did  not  do  all  that  was  incum- 
bent on  him  to  do,  to  entitle  him  to  compensation  in  law  or  equity. 

On  inquiry  at  the  Navy  Department,  it  seems  that  the  claim  of  the 
petitioner  was  never  presented  there  for  adjudication  and  settlement. 
That  department  has  the  power  to  do  justice  in  the  premises,  and  it 
is  surprising  that  he  should  not  first  have  made  application  there. 
Neither  was  it  presented  to  Congress  till  the  first  session  of  the  18th 
Congress,  and  no  reason  has  been  suggested  why  it  was  delayed  for 
ten  years.  It  is  not  usual  to  suffer  a  legal  and  just  demand  upon  the 
United  States  to  sleep  that  length  of  time,  when  there  is  no  impedi- 
ment in  the  presentation.  Still  these  objections  would  not  be  a  bar  to 
the  claim,  if  there  were  no  doubt  of  its  validity ;  but  without  full 
proof  of  the  justice  and  legality  of  a  claim,  they  are  deemed  of  im- 
portance. That  the  petitioner,  in  common  with  numerous  other 
citizens,  became  a  sufferer  by  the  calamities  of  war,  there  is  no  doubt. 
That  it  was  unfortunate  for  him  that  the  delivery  of  his  raft  of  timber 
was  not  complet<^d  is  very  manifest ;  but  as  it  did  not  arise  from  any 
fault  of  the  agents  of  the  United  States,  as  far  as  we  can  learn,  it  is  a 
misfortune  which  he  must  suffer.  However  much  we  might  be  disposed 
to  remunerate  in  an  individual  case,  we  think  it  would  be  establishing 
a  very  dangerous  precedent  to  allow  a  compensation  in  this. 

The  committee,  therefore,  report  the  following  resolution: 

Resdvedy  That  the  prayer  of  the  petitioner  ought  not  to  be  granted. 


Navy  Department,  February  3,  1840. 

Sib  :  Agreeably  to  the  request  contained  in  your  letter  of  the  Slst 
ultimo,  I  have  the  honor  to  enclose  copies  of  the  report  from  this 
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department  on  the  claim  of  Joseph  Ratcliff,  of  the  6th  of  Februarji 
1824,  and  of  the  letter  of  the  Fourth  Auditor,  of  the  28th  of  January, 
1824,  on  the  subject. 

I  am,  very  respectfully,  your  obedient  servant, 

J.  K.  PAULDING. 
Hon.  Henry  Hubbard, 

Chairman  Committee  of  Claims,  U.  8.  Senate. 


January  28,  1854. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
yesterday,  enclosing  the  petition  of  Joseph  Batcliff  to  Congress,  for 
the  payment  of  timber  stated  to  have  been  bi  ought  by  him  to  the  navy 
yard  at  Washington,  in  August,  1814,  and  there  lost.  The  records 
and  files  in  this  office  have  been  examined,  but  they  do  not  show  that 
the  claim  of  Mr.  Batcliff  was  ever  presented  either  to  the  accountant 
of  the  navy  or  to  the  Fourth  Auditor  ;  nor  am  I  in  possession  of  the 
least  information  on  the  subject.  If  the  facts  set  forth  in  his  petition 
are  correct,  they  must,  I  presume,  be  known  to  the  then  officers  of  the 
yard,  from  whom  it  is  likely  the  necessary  information  can  be  obtained. 
The  papers  are  herewith  returned. 
I  am,  respectfully,  yours, 

C.  FREEMAN, 
Fourth  Avditor. 
Hon.  8.  L.  Southard, 

Secretary  of  the  Navy. 


Navy  Department,  February  5,  1824. 

Sir:  The  Fourth  Auditor  of  the  Treasury  having  again  referred  to 
this  department  the  papers  in  the  case  of  Joseph  Batcliff,  with  a 
request  that  the  commanding  officer  of  the  navy  yard  at  Washington, 
during  the  years  of  1813  and  1814,  might  be  instructed  to  afford  all 
the  information  in  his  possession  upon  this  subject,  the  papers  have 
accordingly  been  referred  to  Captain  Thomas  Tingey;  and  I  have  the 
honor,  in  the  absence  of  the  Secretary  of  the  Navy,  to  transmit  to  you, 
herewith,  a  copy  of  his  reply,  together  with  a  certified  copy  of  a  bill 
of  timber  delivered  at  the  yard  by  said  Joseph  Batcliff^  and  paid  for 
at  the  treasury. 

I  am,  respectfully,  &c., 

CH.  HAT, 
For  Secretary  of  the  Navy. 
Hon.  Lewis  Williams, 

Chairman  Committee  of  Claima  in  Congress. 
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Navy  Yard, 
WcahingUmy  February  4,  1824. 

Sir:  I  have  received  your  letter  of  yesterday's  date,  transmitting 
the  petition  of  Joseph  Ratcliff  to  Congress,  praying  remuneration  for 
a  raft  of  timber  stated  to  have  been  destroyed  at  this  yard,  in  the  con- 
flagration thereof  on  the  24th  August,  1814. 

In  support  of  this  claim,  Mr.  Batcliff  produces  the  testimony  of 
John  Neaie,  which,  however  correct  it  may  be  in  other  respects,  is 
extremely  erroneous  in  stating  that  about  six  days  previous  to  the  yard 
being  burnt,  on  bringin^^  said  raft  of  timber  to  the  yard,  he  could  not 
find  more  than  two  or  three  men  there.  In  reply  to  which,  I  must 
state,  that  the  usual  number  of  persons  continued  to  be  employed  in 
the  yard  until  the  day  of  the  fire— except,  indeed,  a  part  of  the  me- 
ch  Jics  who  were  orlered  away  on  mifea  duty/peLps  two  days 
prior  thereto,  as  reference  to  my  diurnal  memorandums  taken  at  that 
time  will  evince. 

It  would  appear  questionable,  also,  by  what  authority  Mr.  Neale 
fixed  the  rafb  to  the  yard,  or  to  the  dock,  without  application  to  me  or 
some  other  officer  of  the  yard,  who  were  all  daily  present  in  the  yard 
the  whole  of  that  month,  until  after  executing  the  order  of  the  Secre- 
tary of  the  Navy  for  setting  it  on  fire.  Nor  was  I  for  some  weeks 
before  and  after  that  event,  or  during  the  time  of  burning,  ever  absent 
24  hours  from  it  at  one  time. 

I  transmit  herewith  a  statement  of  all  the  timber,  &c.,  delivered 
here  by  Mr.  Ratclifi*  during  the  years  1813  and  1814,  and  for  which 
his  accounts  were  regularly  passed  for  payment. 

I  also  return  Mr.  Batcli£rs  petition,  &c. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant^ 

THOMAS  TINQEY. 

Charles  Hay,  Esq. 


Accownt  of  timber^  cfec,  delivered  at  the  navy  yard^  Washington^  by 

Joseph  BaJtdiff. 

1813.  April  9.  3,040  feet  pine  piles,  at  12^  cents $380  00 

June  15.  Piles  and  building  shores 775  27 

August  1.  Piles  and  pine  timber 958  95 

November  4.  Piles,  poles,  and  pine  timber 301  63 

1814.  May  18.  Pine  beams  and  timber 888  58 

June  24.  Pine  beams. 867  66 

July  6.  Pine  timber 356  83 

July  27.  Pine  timber  and  beams 949  62 

Total 5,468  64 

Correct  from  my  register  of  accounts  approved  for  payment. 

THOMAS  TINGET. 


JOSEPH  BATCLIFF.  27 


No.  7. 

Jambs  Carbbrt  came  before  the  committee  on  the  17th  of  January, 
1837,  at  their  request,  and  made  the  following  statement : 

That  he  was  inspector  of  timber  at  the  navy  yard  in  Washington, 
in  1814,  and  that  it  was  his  duty  to  have  inspected  the  timber  deliv- 
ered ;  that  he  was  absent  from  the  yard  on  the  24th  of  August,  1814, 
when  the  yard  was  burnt,  and  had  been  absent  before  that  day,  in  the 
military  service  of  the  United  States,  six  or  eight  days,  in  a  company 
commanded  by  Captain  Doughty ;  that  he  knows  Joseph  RatclifT, 
who  had  delivered  some  timber  at  the  yard  before  August,  which  had 
been  inspected  and  paid  for ;  and  he  should  place  confidence  in  Mr. 
Batcliff's  statement  from  his  knowledge  of  him.  He  knows  nothing 
of  the  delivery  of  the  raft  of  timber  mentioned  by  Mr.  Batcliff  as 
having  taken  place  a  few  days  before  the  yard  was  burnt.  Although 
absent  himself,  he  supposes  there  were  officers  at  the  yard  who  would 
have  measured  the  timber  if  they  had  been  applied  to  ;  but  of  this, 
being  absent  at  the  time,  he  has  no  personal  knowledge.  From  his 
knowledge  of  the  pine  timber  on  the  Potomac,  he  thinks  thirty-six 
stocks  could  not  be  obtained  that  would  average  more  than  about  sixty 
cubic  feet.  There  was  confusion  in, the  yard  for  several  days  before 
the  burning,  as  an  attack  had  been  meditated. 

J.  CARBERY. 


No,  8. 

William  Doughtt  was  requested  by  the  Committee  on  Claims  to 
attend  at  the  tommittee  room  on  the  14th  of  January,  1837^  to  give 
testimony  in  the  case  of  Joseph  Ratcliff. 

Question  by  the  committee.  Was  you  at  the  navy  yard  in  Wash- 
ington before  its  destruction  in  August,  1814,  and  if  so,  in  what 
capacity  ? 

Answer.  I  had  been  appointed  by  Mr.  Secretary  Jones,  before  the 
time  mentioned,  as  tonstructor  for  the  Navy  Department,  and  had  an 
office  in  the  yard  at  Washington ;  and  I  also  contracted  for  timber  at 
the  yard. 

Question.  As  contractor  for  timber,  as  mentioned,  did  you  contract 
with  Joseph  Ratcliff  for  timber  ? 

Answer.  I  did. 

Question.  Where  was  he  to  deliver  the  timber  ? 

Answer.  At  the  yard. 

Question.  What  was  necessary  or  requisite  to  enable  the  person  who 
delivered  timber  to  obtain  his  pay  ? 

Answer.  It  must  have  been  inspected  by  the  inspector  of  the  yard, 
and  then  my  certificate  must  have  been  affixed  as  to  its  value ;  and 
then  an  approval  of  the  commandant  or  navy  agent  must  have  been 
obtained. 
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Question.  Who  was  inspector  of  the  yard  before  and  at  the  time  it 
was  destroyed  by  the  burning,  in  August,  1814? 

Answer.  I  think  James  Carbery. 

Question.  Where  were  you  on  the  day  the  yard  was  burnt,  and 
where  were  you  several  days  before  ? 

Answer.  I  was  on  that  day  with  the  army,  commanding  a  rifle 
company,  and  for  several  days  previously ;  how  many  I  cannot  say, 
but  I  think  not  less  than  four  or  five  days,  if  not  a  week. 

Question.  Do  you  know  that  Joseph  Ratclifi^,  or  any  one  for  him, 
delivered  a  raft  of  timber  at  the  yard  within  from  three  to  six  days 
before  the  yard  was  burnt  ? 

Answer.  I  do  not. 

Question.  Where  was  James  Carbery  on  the  day  the  yard  was 
burnt,  and  where  was  he  for  several  days  before? 

Answer.  I  do  not  know  certainly,  but  I  believe  he  was  with  me. 

Question.  For  what  period  before  the  burning  was  the  regularity 
of  doing  business  at  the  yard  interrupted  by  apprehending  an  attack? 

Answer.  I  should  say  a  week. 

Question.  Do  you  know,  or  do  you  believe  from  your  knowledge 
of  Mr.  Bateliff's  business,  that  he  had  any  contracts  for  delivering 
timber  at  the  yard,  except  those  made  by  you  ? 

Answer.  He  had  not  to  my  knowledge  or  belief. 

Question.  Was  there  any  timber  destroyed  at  the  dock  by  burning 
the  yard  ? 

Answer.  There  was,  as  well  as  my  recollection  serves  me.  The 
timber  was  burnt  on  the  surface. 

WILLIAM  DOUGHTY. 


No.  9. 

Washikgton  City,  February  6,  1837. 

I  have  known  John  Neal  for  many  years,  and  at  the  time  he  sailed 
in  Mr.  Joseph  Batcliff's  vessel,  and  always  thought  him  to  be  an 
honest  man  ;  nor  I  never  knew  him  to  have  any  other  character.  I 
also  recollect  that  Mr.  Batcliff  was  engaged  in  getting  timber  for 
the  navy  ;  and  have  understood  that  about  the  time  the  British  man- 
of-war  came  up  to  Alexandria  he  was  getting  it  up  to  the  navy  yard, 
and  that  he  sustained  a  very  considerable  loss. 

SAM  SMOOT. 

I  have  known  John  Neal  from  twenty  to  twenty-five  years,  and 
have  always  considered  him  an  honest  man,  and  one  that  can  be  relied 
upon  as  to  veracity  and  truth. 

JOEL  CRUTTENDEN. 

We  have  employed  John  Neal  for  the  last  six  years,  and  find  him 
an  honest  man.  worthy  of  trust,  and  believe  his  character  stands  fair. 

THOMAS  BROWN, 
EBEN  G.  BROWN, 
FRANCIS  DODGE. 
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I  have  been  acquainted  with  the  within  named  John  Neal  for 
twenty-five  years,  and  believe  him  to  be  an  honesty  sober  man,  and 
that  his  word  may  be  relied  on. 

BAM  BOOTES. 


No.  10. 

License  (24)  of  a  vessel ^  above  twenty  tonSj  to  carry  on  (he  coasting  trade 
for  one  year.     District  and  port  of  Georgetown^  D.  C* 

In  pursuance  of  an  act  of  Congress  of  the  United  States  of  America, 
entitled  ^^  An  act  for  enrolling  and  licensing  ships  or  vcpsels  to  be 
employed  in  the  coasting  trade  and  fisheries,  and  for  regulating  the 
same/'  Joseph  Batcliff,  of  Georgetown,  in  the  District  of  Columbia, 
having  given  bond  that  the  schooner  called  the  Polly,  whereof  John 
Heale  is  master,  burden  twenty-eight  \^  tons,  as  appears  by  her  en- 
rollment, dated  at  this  port  the  6th  day  of  April,  1813,  numbered  10, 
shall  not  be  employed  in  any  trade  while  this  license  shall  continue 
in  force,  whereby  the  revenue  of  the  United  States  shall  be  defrauded  ; 
and  having  also  sworn  that  this  license  shall  not  be  used  for  any  other 
vessel,  or  for  any  other  employment  than  is  herein  specified — license 
is  hereby  granted  for  the  said  schooner  Polly,  of  Georgetown,  to  be 
employed  in  carrying  on  the  coasting  trade  for  one  year  from  the  date 
hereof. 

Given  under  my  hand  and  seal  of  office,  at  the  custom-house  of 
r  -|  Georgetown,  this  seventh  day  of  April,  in  the  year  one  thou- 
^  *    '-■  sand  eight  hundred  and  fourteen. 

JOHN  BARNES, 
CoUectoT. 

This  is  to  certify  that  the  above  is  a  true  copy  of  a  license  granted 
at  this  port  on  the  day  of  its  date,  as  appears  by  the  records  of 
[l.  s.]  this  office.     As  witness  my  hand  and  seal  of  office,  this  seventh 
day  of  February,  1837. 

THOS.  TURNER, 

CdlectOT. 


No.  11. 

Washington  County,  )  . 
District  of  Columbia^   \    ' 

Ignatius  Milstead,  being  by  me  duly  sworn,  deposeth  and  saith, 
that  about  the  first  of  March,  1814,  he  was  employed  by  Joseph  Rat- 
cliff,  of  Georgetown,  to  superintend  the  getting  out  of  timber  along 
the  Potomac  and  creeks  emptying  therein,  in  the  county  of  Prince 
William,  Virginia^  to  comply  with  a  contract  made  by  said  Ratcliff 
to  Captain  Doughty,  for  a  supply  of  timber  for  the  navy  yard  at 
Washington.  The  hands,  in  the  absence  of  Mr.  Ratcliff,  were  under 
the  direction  of  deponent.  That  some  short  time  before  the  navy  yard 
was  burnt  at  Washington  deponent  was  drafted  to  go  to  Richmond, 
and  went  as  far  as  Fredericksburg  and  returned  from  thence;  that 
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when  deponent  went  away  be  had  collected  a  large  number  of  sqaared 
stocks  of  timber,  the  number  not  recollected,  which  were  hauled  to  the 
landing  at  Quantico  creek  ;  that  in  the  meantime,  after  the  burning  of 
the  navy  yard  and  before  the  fleet  of  the  British  came  up  the  river, 
there  came  a  high  freshet  in  the  river  and  creeks  and  swept  off  the 
whole  of  said  timber,  which  deponent  believes  was  totally  lost  to  Mr. 
Batcliff.  The  ship  for  which  part  of  the  timber  was  got  was  burned, 
and  after  that  Mr.  Batcliff  told  me  that  the  navy  yard  could  not  re 
ceive  any  more  timber,  and  of  course  we  all  quit  work,  leaving  a  large 
quantity  of  stocks  cut  down  and  hewed  ready  for  hauling,  and  which, 
deponent  has  always  understood,  remained  in  the  woods  and  rotted, 
all  of  which  must  have  cost  said  Ratcliff  a  large  sum  of  money,  and 
for  which,  irom  deponent's  knowledge  of  said  Batcliff's  business,  he 
had  paid  for  or  did  afterwards  pay.  The  cost  of  hands  and  wagons 
was  great;  one  of  the  wagoners  himself  told  deponent  that  some  days 
he  charged  twelve  dollars  for  what  he  did.  Captain  Neale  was  the 
captain  employed  by  Mr.  Batcliff  in  bringing  up  the  timber  from  the 
landings  to  the  navy  yard. 

Sworn  to  before  me,  the  subscriber,  this  12th  day  of  February,  in 
the  year  of  our  Lord  1834. 

SAM'L  STETTINIUES, 
Justice  of  the  Peace. 


No.  12. 

I  certify  that  about  the  year  1814 1  was  authorized  by  the  Secretary 
of  the  Navy  to  furnish  certain  descriptions  of  timber  for  the  navy- 
yard  at  this  place,  and  that  among  the  persons  contracting  to  deliver 
the  timber  was  Joseph  Batcliff,  of  Q^or^etown,  District  of  Columbia, 
who  delivered  certain  portions,  for  which  he  received  payment.  I 
have  no  doubt,  and  believe,  that  before  the  conclusion  of  his  agree- 
ment he  met  with  losses.  At  that  time  I  was  naval  constructor  to 
the  department,  but  the  papers  in  relation  to  my  agreement  with  Mr. 
Batcliff,  it  is  probable,  were  burnt  in  my  office  at  the  incursion  of  the 
enemy. 

WILLIAM  DOUGHTY. 

City  of  Washington,  February  18,  1847. 

District  of  Coluicbia,  Washington  amntt/y  to  vnt: 

On  this  19th  day  of  February,  in  the  year  1847,  before  me,  the  sub- 
scriber, one  of  the  justices  of  the  peace  in  and  for  the  county  of  Wash- 
ington, personally  appears  William  Doughty,  aged  about  seventy 
years ;  the  said  William  Doughty  being  personally  well  known  to  me, 
who,  being  duly  sworn  on  the  Holy  Evangely  of  Almighty  Qod,  de- 
poseth  and  saith,  that  the  above  certificate,  written  and  signed  by  him, 
is  the  truth  to  the  best  of  his  knowledge  and  belief. 

Sworn  to  and  subscribed  by  said  deponent,  before  me,  this  day  and 
year  aforesaid. 

CHAS.  DONOHO, 
Justice  of  the  Peace. 
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No.   13. 


Januaby  10, 1849. 

Dear  8ir  :  First.  Will  you  please  to  state,  in  writing,  (and  send 
your  answer  by  return  of  mail,)  whether  Colonel  William  Doughty 
did  or  did  not,  in  the  summer  of  1814,  furnish  you  with  a  list  and  de- 
scription of  certain  timber  which  he  informed  you  Mr.  Ratcliff  had 
contracted  to  deliver  at  the  navy  yard,  Washington ;  and  also,  second, 
whether  you  were  employed  in  getting  timber  to  correspond  with  said 
list  and  description  when  the  destruction  at  the  navy  yard  by  the 
British  took  place,  and  you  were  notified  that  no  more  timber  would 
be  received  at  the  yard?  Also,  state  whether  you  know,  personally, 
that  the  government  officers  refused  to  receive  any  more  timber,  and 
what  reasons  have  you  for  believing  that  they  so  refused  ? 

Please  to  return  your  answer  on  the  same  sheet  with  this  letter. 

I  believe  you  stated  to  me  verbally  what  would  be  an  answer  to  the 
above  inquiries,  but  I  find  that  I  omitted  to  take  down  your  answer. 
Tours,  truly, 

WALTER  S.  COX. 

Mr.  Ignatius  Mhj^^eai), 

Nanjemoy  CroM-roachj  Charles  County^  Md. 


Charles  Countt,  Maryland, 

January  22,  1849. 

Dear  Sir  :  In  compliance  with  your  requests  of  the  10th  and  11th 
instant,  I  avail  myself  of  the  earliest  opportunity  to  answer  your 
several  questions  in  the  most  correct  manner  that  I  can. 

In  answer  to  the  first  question  :  I  did  receive,  in  1814,  from  Wm. 
Doughty,  by  the  hands  of  Joseph  Batclifi^,  a  list,  containing  a  de* 
Bcription  or  dimensions  of  timber  contracted  for  by  Joseph  Batcliff  to 
be  furnished  at  the  navy  yard,  (Washington  city,  D.  C.,)  a  large 
quantity  of  which  was  delivered. 

To  the  second  question  I  answer :  I  was  employed  in  getting  the 
above  timber  to  correspond  with  said  list  and  description  when  the 
destruction  at  the  navy  yard  by  the  British  took  place,  and  was 
notified  that  no  more  timber  would  be  received  by  the  officers  at  the 
said  navy  yard. 

To  the  third  question  I  answer :  Personally  I  do  not  know  that 
the  government  officers  did  refuse  to  receive  any  more  timber.  The 
reasons  I  have  that  the  officers  did  refuse  are,  that  Mr.  Joseph  Bat- 
cliff  came  down  himself  or  wrote  to  me  that  the  li>st  timber  sent  up 
before  the  destruction  of  the  said  navy  yard  was  not  measured  before 
the  destruction,  and  in  consequence  of  said  timber  not  being  measured, 
they,  the  said  officers  of  said  navy  yard,  would  not  receive  it,  pay  for 
it,  or  receive  any  more,  as  I  was  informed,  I  have  no  doubt,  by  good 
authority. 

In  answer  to  the  three  questions  in  your  letter  of  the  11th  instant, 
I  answer  the  first  as  follows  :  I  do  not  know  or  recollect  the  size  of  the 
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logs  collected  on  the  shore,  any  more  than  they  were  of  different  mzes^ 
some  large  and  some  smaller. 

To  the  second  question  I  answer  :  I  do  not  know  the  number.  I 
recollect  that  we  were  a  considerable  time  collecting  them ;  but  I  do 
not  suppose  that  there  were  as  many  as  one  hundred  and  fifty,  as  we 
were  rafting  as  fast  as  a  sufficient  quantity  was  hauled  down. 

To  the  third  question  I  answer  :  That  I  have  no  recollection.  I  re- 
member that  I  heard,  but  it  has  escaped  my  memory. 

IGNATIUS  MILSTEAD. 


Statb  of  Martland,  ) 
Charles  County  y      ] 

I  hereby  certify  that,  on  this  22d  day  of  January,  1849,  personally 
appeared  before  me,  the  subscriber,  one  of  the  justices  of  the  peace  of 
the  State  of  Maryland,  in  and  for  Charles  county,  Ignatius  Milstead, 
and  made  oath  on  the  Holy  Evangely  of  Almighty  Qod  that  the  facte 
Fet  forth  in  the  foregoing  and  within  certificate  are  correct  and  trae 
to  the  best  of  his  knowledge  and  belief. 
Sworn  to  before 

J.  F.  DUNNINGTON, 
Justice  of  the  Peacey  Charles  County y  Md. 


No.  14. 

Before  the  subscriber,  an  associate  judge  of  the  circuit  court  of 
the  District  of  Columbia,  for  the  county  of  Washington,  personally 
appears  Joseph  Batcliff,  of  Georgetown,  D.  C,  who  solemnly  makes 
oath  on  the  Holy  Evangely  of  Almighty  God  as  follows  : 

That  soon  after  the  destruction  at  the  navy  yard  in  Washington,  by 
the  British,  in  August,  1814,  he  went  in  person  to  the  yard,  and  found 
the  workmen  engaged  in  arranging  the  rubbish,  burnt  timber,  &c.,  in 
piles  ;  that  he  there  saw  William  Doughty,  esq.,  with  whom  he  had 
contracted  to  deliver  timber  at  the  yard,  and  told  him  (said  Doughty) 
that  he  had  delivered  a  raft  at  the  yard  some  days  before,  of  which 
said  Doughty  replied  that  he  knew  nothing ;  that  he  further  stated 
that  he  (Batcliff)  had  a  large  quantity  of  timber  below  to  be  rafted  up 
the  river,  and  that  said  Doughty  replied,  *^  I  know  no  more  than  you 
what  is  to  be  the  result  of  things ;  we  do  not  want  and  cannot  receive 
any  more  timber  here,"  or  used  words  to  the  same  effect;  that  he, 
said  Batcliff,  was  anxious  to  complete  the  delivery  of  his  timber  aooord- 
ing  to  contract,  and  would  have  done  so  but  for  the  declaration  afore- 
said of  said  Doughty,  unless  prevented  by  accident. 

JOSEPH  BATCLIFF. 

Sworn  before  me  this  first  of  February,  1849. 

JAS.  S.  MOBSELL. 
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No.  16. 

I  do  hereby  certify  that,  in  the  year  1814, 1  was  employed  by  Joseph 
Hatcliff,  of  Georgetown,  D.  C,  to  superintend  cutting  or  getting  tim- 
ber for  the  navy  yard  or  government  of  the  United  States  ;  and  at  the 
time  of  the  burning  and  destruction  of  the  said  navy  yard,  he,  said 
Batcliff^  had  a  large  raft  of  timber  delivered,  but  not  measured  ;  and 
in  consequence  of  its  not  being  measured  previous  to  the  destruction 
of  the  said  navy  yard,  they,  the  proper  authorities,  refused  to  pay  him 
for  it.  Also,  at  the  time  above  mentioned— or  rather  at  the  time  we 
heard  of  the  destruction  of  the  navy  yard — myself  and  hands  had 
eighty  trees  cut  on  the  land  of  Henry  Fairfax,  esq.,  of  Prince  William 
county,  Virginia,  and  not  one  was  taken  out  of  the  woods,  but  remained 
there,  and,  I  suppose,  there  decayed  ;  besides  a  quantity  of  timber  on 
the  land  of  oth*ers — at  this  time  the  quantity  is  not  recollected  ;  and, 
also,  a  large  amount  of  timber  hauled  down  to  the  creek,  (Quantico,) 
ready  for  rafting,  nearly  all  of  which  was  washed  away  by  a  flood  ; 
the  work  suspended  or  stopped  ;  and  all  went  to  destruction,  so  far  as 
I  know. 

I  have  known  Mr.  Ratcliff  for  the  last  thirty-five  or  forty  years, 
and  \  have  always  found  him  to  be  a  man  of  strict  industry  and  of 
good  business  habits,  and  his  attention  to  getting  the  timber  to  fill 
nis  contract,  strict ;  and  that  he  would  have  filled  it  promptly  had  not 
they,  the  authorities  of  the  navy  yard,  refused  to  take  or  receive  any 
more  timber  from  him. 

IGNATIUS  MILSTEAD. 

Dbcembeb12,  1848. 

I  further  distinctly  r^ecoUect  that  there  was  a  writing  executed 
between  Mr.  Ratcliff  and  Colonel  Doughty,  which  specified  the  kind 
of  timber  to  be  delivered  at  the  navy  yard  ;  and,  I  think,  the  time  of 
delivery.  I  had  to  copy  the  writing  several  times,  but  do  not  recol- 
lect ftirther  particulars  than  as  just  stated.  Mr.  Ratcliff  was  actively 
engaged  in  preparing  to  deliver  timber,  according  to  what  was  under- 
stood to  be  bis  contract  with  Colonel  Doughty,  and  I  am  quite  certain 
that  there  was  no  default  on  his  part,  when  the  arrangement  was  put 
to  an  end  by  notice  from  the  government  agents. 

The  writing  above  mentioned  specified  particularly  the  number  of 
beams  of  different  sizes  that  were  wanted. 

IGNATIUS  MILSTEAD. 

On  this  12th  day  of  December,  A.  D.  1848,  before  the  subscriber, 
a  justice  of  the  peace  in  and  for  the  county  of  Washington,  D.  C.^ 

S^rsonally  appears  Ignatius  Milstead,  who  makes  oath  on  the  Holy 
vangely  of  Almighty  God  that  the  above  statements  are  just  and 
true,  to  the  best  of  his  knowledge  and  belief. 

JOHN  COX,  J.  P. 


Sep.  C.  C.  169- 
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No.   16. 


Synopsis  of  the  case  of  Joseph  Roddiff^  of  Oeorgetown^  praying  com-^ 
pensaiion  for  lumber  and  property  sold  to  the  United  Sla^eSy  and  des- 
troyed by  British  troops  at  the  navy  yardy  in  Washington^  during  the 
late  war  with  Great  Britain. 

In  the  House  of  Bepresentatives,  23d  CJongress,  Ist  session  :  Mr. 
Wbittlesley,  from  the  Committee  of  Claims,  reported  unfavorably, 
June  10,  1834— vol.  4,  No.  621. 

24th  Congress,  2d  session.  Mr.  Bussell,  from  the  Committee  of 
Claims,  reported  bill  No.  954  in  favor  of  claimant^  February  22,  1837 
—vol.  2,  No.  266. 

26th  Congress,  2d  session.  Mr.  Bussell,  from  the  Committee  of 
Claims,  reported  same  report  as  preceding,  December  14^  1837,  re- 
printed to  accompany  bill  No.  87 — vol.  1,  No.  76. 

In  Senate,  26th  Congress,  3d  session,  Mr.  Merrick  presented  the 
memorial  of  Joseph  Batcliff,  and  it  was  referred  to  the  Committee  on 
Claims.     January  21,  1839. 

26th  Congress,  3d  session.  On  motion  of  Mr.  Williams,  of  Maine, 

Ordered,  That  the  Committee  on  Naval  Affairs  be  discharged  from 
further  consideration  of  the  memorial  of  Joseph  Batcliff,  and  that  it 
be  referred  to  the  Committee  on  Claims.'*'  December  27,  1838. 

26th  Congress,  3d  session.     On  motion  of  Mr.  Hubbard, 

Ordered,  That  the  Committee  on  Claims  be  discharged  from  the 
further  consideration  of  the  memorial  of  Joseph  Batcliff.  January  26, 
1839. 

26th  Congress,  Ist  session.  Mr.  Hubbard,  from  the  Committee  on 
Claims,  submitted  an  adverse  report.    February  11,  1840. — Vol.  4. 


Jakttary  11,  1849. 

Dear  8ir  :  I  wrote  yesterday,  asking  answers  to  some  questions  in 
regard  to  Mr.  Batcliff's  claim.  I  would  like  to  have  your  answers 
on  some  points  that  did  not  occur  to  me  yesterday  ;  for  instance — 

1.  What  was  the  size  of  the  logs  you  had  collected  on  the  shores  of 
the  river  ? 

2.  Do  you  suppose  there  were  as  many  as  one  hundred  and  fifty 
logs  there  ? 

3.  Do  you  know,  of  your  own  knowledge,  what  price  was  generally 
paid  Mr.  Batcliff  for  timber? 

If  it  is  not  too  late,  I  will  thank  you  to  write  what  will  answer 
the  above  inquiries  on  the  same  piece  of  paper  with  the  other  answers, 
and  swear  to  them  all. 

Yours,  very  truly, 

W,  S.  COX. 

^        ■  I    ■  ■  ■■  11  II 

*  These  prooeedings  may  refer  to  another  Joseph  Ratcliflf,  who  was  likewise  a  memoralist. 
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Enow  all  men  by  these  presents,  that,  for  value  received,  I,  Joseph 
Batcliff,  of  Gergetown,  D.  C,  do  hereby  transfer,  give,  grant,  assign 
and  set  over  unto  James  B.  Dunn  and  William  H.  Edes  all  my  right, 
claim  and  demand,  either  in  law  or  equity,  against  the  government  of 
the  United  States,  for  damages  sustained  by  me,  by  the  loss  of  timber, 
by  the  burning  of  the  navy  yard  at  Washington,  D.  C,  in  the  year 
1814,  and  for  damages  for  the  annulment  of  my  contract  for  supply- 
ing timber  for  the  use  of  the  said  government,  hereby  authorizing  and 
empowering  the  said  Dunn  and  Edes  to  prosecute  said  right,  claim, 
and  demand  in  such  manner  and  form,  and  to  employ  such  attorney 
or  attorneys,  as  they  may  think  proper  ;  and  to  ask,  demand  and  re- 
ceive of  and  from  the  government  of  the  said  United  States,  or  any 
department  thereof,  any  and  all  sum  or  sums  of  money  that  may  be 
found  due,  demandable,  or  receivable  of  or  from  the  said  United  States 
government,  or  any  department  thereof ;  and  hereby  ratifying  and 
confirming  whatever  the  said  Dunn  and  Edes  may  do,  or  cause  to  be 
done,  with  a  view  to  the  full  and  unrestricted  exercise  and  enjoyment 
of  the  said  right,  claim  and  demand,  as  fully  and  absolutely,  to  all 
intents  and  purposes,  as  I  might,  could  or  would  do  in  my  own  proper 
person,  had  this  sale,  gift^  grant,  transfer  and.  assignment  not  been 
made. 

In  witness  whereof,  I  hereunto  set  my  hand  and  seal  this  20th  day 
of  December,  1855. 

JOSEPH  BATCLIFF.     [l,  s,] 

Signed,  sealed,  and  delivered  in  presence  of — 
Henby  Burrows, 
Wm.  B.  Edes. 


35th  Conombs,  >  HOUSE  OP  REPRESENTATIVES.  J  Rbp.  C.  C. 
let  Session.     \  \    No.  160. 


OLIVER  DUBOIS. 

'  AruL  1,  1858^— Reported  Irom  the  Coart  of  CliAnw  and  committod  to  a  Committee  of 

the  Whole  House  to-morrow. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assenwled : 

The  Court  of  Claims  respectMly  presents  the  following  docmnents 
as  the  report  in  the  case  o^ 

OLIVER  DUBOIS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Depositions  filed  by  claimant  in  support  of  claim,  with  answers 
to  cross^interrogatories  filed  by  the  United  States  Solicitor,  trans- 
mitted to  the  House  of  Representatives. 

S.  Solicitor's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

Tt    a  1  ^^^  ^^  ^^^  Court  at  Washington,  this  first  day  of  April,  A.  D. 
LI-  8-J  1858. 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


IN  THE  UNITED  STATES  COURT  OF  CLADI8. 

lb  the  honorable  the  Judges  of  the  Court  of  Claims: 

The  petition  of  Oliver  Dubois  respectftiUy  represents :  That  for 
many  years  past  your  petitioner  has  been  engaged  in  the  business  of 
buying  and  selling  horses,  and  has  had  large  dealings  therein  with 
the  government  of  the  United  States  through  the  quartermaster's 
department. 

lour  petitioner  further  shows,  that  in  April,  A.  D.  1847,  Captain 
J.  A.  Belger  was  acting  officially  as  assistant  quartermaster  of  the 
United  States  army  in  iNew  Orleans,  representing  himself,  and  univer- 
sally taken  and  acknowledged  to  be,  authorized  to  purchase  horses  for 
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the  UDited  States,  and  then  actually  engaged  in  making  such  pur- 
chases and  exercising  the  sole  control  and  direction  of  the  inspection 
of  horses  so  purchased ;   and  that  your  petitioner  had  previously, 
from  time  to  time,  made  large  sales  of  horses  to  him  for  the  govern- 
ment, for  all  of  which  he  was  duly  paid,  so  that,  from  repeated  re- 
cognitions by  the  government  of  said  Belger's  contracts  with  your 
petitioner,  the  latter  was  entitled  to  consider  him,  the  said  Belger,  as 
fully  authorized  to  enter  into  contracts  of  this  description  on  behalf 
of  the  United  States.     Your  petitioner  shows,  that  about  the   12th 
of   said   month  of  April  he  was  called  upon  by  said  Belger,  who 
entered  into  a  contract  with  him  on  behalf  of  the  government,  by  the 
terms  of  which  your  petitioner  was  to  proceed  immediately  to  the 
western  States,  and  to  purchase  five  hundred  horses  for  the  use  of  the 
government  of  the  United  States,  which  were  to  be  forthwith  transported 
to  New  Orleans,  and  to  arrive  in  a  reasonable  time,  and  immediately 
upon  their  arrival  were  to  be  inspected  by  the  proper   o£Scer   in 
the  same  manner,  and  paid  for  at  the  same  rates,  as  horses  theretofore 
sold  to  the  government  by  your  petitioner. 

Your  petitioner  further  shows,  that  he  proceeded  immediately  to 
Cincinnati,  and  labored  so  diligently  to  complete  his  contract  that  as 
early  as  the  19th  of  the  next  month,  (May,)  eighty-two  of  the  horses 
arrived  in  New  Orleans,  and  the  rest  had  oeen  shipped  in  good  order 
and  condition,  and  all  subsequently  arrived  as  soon  as  required  and 
agreed  ;  that  meanwhile,  as  your  petitioner  learned  after  the  last  men- 
tioned date,  Captain  Belger  left  New  Orleans  for  Kentucky,  upon  leave 
of  absence,  and  there  being  no  officer  to  attend  to  the  inspection  of  the 
horses  in  bis  absence^  he  directed  the  agent  of  your  petitioner  to  hold 
the  said  horses  in  pasture  under  ^^keep,"  so  called,  and  to  be  daily  and 
duly  fed  until  his  return,  or  until  proper  inspection  could  be  tnade,  it 
being  impossible  to  procure  stable  room  for  such  a  number  of  horses  in 
New  Orleans ;  and  this  was  acceded  to  under  a  stipulation  by  said 
Captain  Belger,  that  your  petitioner  should  be  paid  thirty  cents  per 
day  for  each  horse  thus  pastured,  carefully  kept,  and  daily  fed. 

Your  petitioner  shows  that,  with  the  exceptions  hereinafter  men- 
tioned, all  the  horses  sent  to  New  Orleans  were  subsequently  accepted 
for  the  government  and  paid  for,  but  that,  during  the  interval  between 
their  arrival  and  inspection,  there  became  due  to  your  petitioner,  for 
kee.j  of  said  horses  under  his  contract  aforesaid,  the  sum  of  three  thou- 
sand seven  hundred  and  fifty-seven  -^^  dollars,  ($3,757  80,)  which 
has'bot  yet  been  paid ;  that  he  not  only  considers  said  sum  due  to  him 
under  the  express  contract  for  keep  of  Captain  Belger^  but,  indepen- 
dent^ of  said  contract,  this  would  be  but  a  moderate  charge,  at  rather 
less  than  usual  rates,  for  the  expenses  and  damages  incurred  by 
him  in  consequence  of  the  failure  of  the  government  agents  to  inspect 
the  horses  upon  their  arrival  according  to  the  original  contmcty  and 
he  is  advised  constitutes  a  strong  legal  claim. 

In  addition  to  the  above  your  petitioner  suffered  other  serious  injury 
from  the  delay  in  the  inspection.  Twenty-nine  of  the  horses,  which 
had  arrived  in  as  good  order  as,  and  were  in  all  respects  equal  to,  those 
subsequently  accepted,  from  more  than  a  month's  exposure  to  the  cli- 
mate,  were  attacked  with  distemper  or  otherwise  iigured,  and  died  j 
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five  of  the  horses  escaped  or  were  stolen  from  the  enclosure,  and  fifteen 
were  reduced  in  value  fifty  per  cent,  and  not  ofiered  for  inspection, 
notwithstanding,  as  your  petitioner  avers,  the  utmost  care  and  dili- 
gence exercised  in  atending  to  them. 

Your  petitioner  shows  that  the  horses  were  to  he  paid  for  at  the  rate 
theretofore  usual,  of  one  hundred  dollars  each,  and  his  claim  may  be 
justly  stated  as  follows  : 

XJnitbd  States, 

To  Oliver  Dubois^  Dr. 

For  keep  of  442  horses  for  different  periods,  from  May 

19th  to  July  3d,  at  30  cents $3,757  80 

For  value  of  29  horses  which  died 2,900  00 

For  value  of  five  horses  lost 600  00 

For  depreciation  of  15  horses  60  per  cent 760  00 

$7,907  80 
Interest  from  July  1,  1848 

Your  petitioner  will  be  prepared,  when  required,  to  furnish  proof  of 
the  several  items,  and,  in  particular,  of  the  details  of  dates,  numbers, 
and  amounts  composing  the  first  item  aforesaid. 

He  further  shows  that  the  quartermaster  at  New  Orleans  did  not 
feel  authorized  to  settle  his  accounts  aforesaid,  and  he  forwarded  them, 
with  vouchers,  through  Hon.  Eugene  Le  Sere,  then  member  of  Con- 
gres,  to  the  War  Department  in  Washington ;  that  by  some  accident 
the.whole  were  lost  or  mislaid,  and  after  considerable  delay  and  trouble 
he  has  been  able  to  procure  fresh  vouchers  for  his  said  claim  ;  that  there 
has  been  no  action  upon  the  claim  in  the  department,  and  it  has  not 
been  before  Ciongress,  and  that  no  part  of  it  has  been  assigned,  but  it 
belongs  wholly  to  your  petitioner. 
BespectfuUy  submitted, 

OLIVER  DUBOIS. 

District  op  Columbia,  > 
Wcahington  county,     \     * 

On  this  twelfth  day  of  July,  A.  D.  1855,  before  the  subscriber,  a 
justice  of  the  peace  in  and  for  the  county  aforesaid,  personally  appears 
Oliver  Dubois,  who  makes  oath  according  to  law- that  the  facts  'stated 
in  the  aforegoing  and  annexed  petition  are  true,  to  the  best  of  his 
knowledge  and  belief.  > 

H.  ADDISON,  J.  P. 


District  of  Columbia,  > .      .- 
Waahington  ooufUy,      \^^' 


I,  John  A.  Smith,  clerk  of  the  circuit  c6urt  of  the  District  of  Colum- 
bia for  the  county  of  Washington,  hereby  certify,  that  Henry  Addison, 
esq.,  before  whom  the  above  and  annexed  affidavit  was  made,  and 
who  has  thereto  subscribed  his  name,  was  at  the  time  thereof  a  justice 
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of  the  peace  in  and  for  the  ooanty  and  distriot  aforesaid,  duly  com- 
missioned and  qualified,  and  that  his  signature  thereto  is  genuine. 

In  testimony  whereof,  I  hayeunto  suhscribed  my  name  and  affixed 
[l.  s.]  the  seal  of  said  court,  this  twelfth  day  of  July,  1866. 

JNO.  A.  SMITH,  Clerk. 


BB.   CLAIM  OF  OLIVER  DUBOIS. 

Croas^nterrogaiaries  JRed  on  the  part  of  the  claimant^  to  be  oMwered 

hy  Captain  Bdger. 

1.  Did  you  not  make  with  Mish,  as  the  agent  of  Dubois,  in  New 
Orleans,  the  agreement  for  the  '^  keep  "  of  horses,  mentioned  in  the 
petition  of  Dubois  ? 

2.  Did  you  not,  in  a  conversation  with  Dubois,  at  the  Gait  House, 
in  Louisville,  Kentucky,  about  the  end  of  May  or  the  beginning  of 
June,  18479  ^^  presence  of  one  John  Smith,  inform  Dubois  that  you 
had  made  such  agreement  with  Mish. 

3.  Did  you  not  make  the  same  statement,  in  substance,  to  one 
Henry  Duncan,  in  New  Orleans,  in  June  or  July,  1847  ?  • 

4.  Did  you  not  make  the  same  statement  to  Colonel  Tompkins,  in 
conversations  relating  to  the  claim  of  Dubois,  soon  after  it  originated? 

6.  If  you  answer  the  2d,  3d  and  4th  interrogatories  in  the  negative, 
state  the  substance  of  your  conversations  on  the  occasions  referred  to 
in  said  interrogatories. 

JOHNSON  &  COX, 

Attorneys, 

State  of  Trxas,  ) 
County  of  Bexar .  J 

On  this  16th  day  of  August,  A.  D.  1856,  pesonally  came  James 
Belger,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by 
tlie  commissioner  and  then  proposed  bv  him  to  the  witness,  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  James  Belger,  taken 
at  the  request  of  M.  Blair,  on  the  part  of  the  United  States  govern- 
ment,* to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims,  in  the  name  of  Oliver 
Dubois. 

Crosa-interrogaiories  fled  on  the  part  of  the  claimant  ^  to  he  answered 

by  MoQor  James  Belger j  U.  S.  A. 

Interrogatory  1.  Did  you  not  make  with  Mish,  as  an  agent  of 
Dubois,  in  New  Orleans,  the  agreement  for  the  ^^keep''  of  norses, 
mentioned  in  the  petition  of  Dubois  ? 
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Answer.  I  made  no  positive  agreement  with  Mish  for  the  keeping 
of  horses  mentioned  in  Dubois'  petition ;  I  was  not  authorized  to  do 
80.  The  horses  which  were  purchased  and  being  purchased  at  that 
time  in  New  Orleans  for  the  public  were  kept  by  Hayden  and  Kelly, 
of  Lafayette,  Louisiana,  by  contract.  I  stated,  in  my  letter  to  Colonel 
Hunt,  of  July  8,  1847,  that  I  told  Mr.  Mish  I  should  speak  to  him  on 
the  subject,  and  if  he  thought  it  a  proper  claim  it  would  be  paid,  as  I 
considered  him  the  proper  judge  in  the  matter.  My  opinion  in  refer- 
ence to  the  charge  made  by  Dubois,  for  keeping  horses,  contained  in 
the  same  letter,  (a  copy  of  which  has  been  lorwarded  to  the  quarter- 
master general,)  was  adverse  to  the  claim. 

Interro^tory  2.  Did  yon  not,  in  a  conversation  with  Dubois,  at 
the  Oalt  House,  in  Louisville,  Kentucky,  about  the  end  of  May  or 
heginning  of  June,  1847,  in  presence  of  one  John  Smith,  inform 
Dubois  that  you  had  made  such  agreement  with  Mish  ? 

Answer.  I  do  not  recollect  the  substance  of  the  conversation  with 
Dubois,  in  Louisville,  or  whether  the  John  Smith  referred  to  was 
present  or  not.  I  was  on  a  hurried  trip  to  Lexington  with  my  wife, 
who  was  very  ill,  and  could  not  be  expected  at  this- late  day  to  recol- 
lect the  substance  of  a  conversation  upon  such  a  subject  under  such 
circumstances. 

Interrogatory  3.  Did  you  not  make  the  same  statement  to  one 
Henry  Duncan,  in  New  Orleans,  in  June  or  July,  1847  ? 

Answer  I  have  no  recollection  of  any  conversation  with  Henry 
Duncan,  in  New  Orleans  or  anywhere  else,  in  reference  to  Dubois 
keeping  horses  for  the  public. 

Interrogatory  4.  Did  you  not  make  the  same  statement  to  Colonel 
Tompkins,  in  conversations  relating  to  the  claiuxof  Dubois^  soon  after 
it  originated  ? 

Answer.  All  I  now  recollect  of  the  conversations  which  I  had  with 
Colonel  Tompkins,  in  reference  to  the  claim  of  Dubois  is,  that  I  told 
him  I  had  made  a  report  to  Colonel  Hunt  in  regard  to  it,  and  was 
under  the  impression  that  I  said  my  report  was  adverse  to  the  claim, 
(which  was  the  &ct,)  until  I  afterwards  received  a  letter  from  Colonel 
Tompkins  in  reply  to  one  written  to  him  by  myself,  in  which  he  states, 
"  I  never  knew  that  you  had  made  an  adverse  report  to  Colonel  Hunt 
to  this  claim  of  Dubois."  I  stated  to  Colonel  Hunt  what  I  supposed 
I  afterwards  did  to  Colonel  Tompkins,  that  I  told  Mr.  Mish,  the 
a^ent  of  Dubois,  I  would  speak  to  Colonel  Hunt  on  the  subject,  and 
ifhe  thought  it  a  proper  claim  it  would  be  paid,  as  I  considered  him 
the  proper  judge  in  the  matter.  Colonel  Hunt  was  the  only  officer 
who  could  have  sanctioned  such  an  agreement.  What  I  did  in  regard 
to  the  purchase  and  management  of  horses  for  the  public,  in  New 
Orleans,  at  that  time,  was  by  instructions  received  from  Colonel  Hunt. 
I  was  serving  under  his  immediate  orders  and  could  not,  (if  I  had  de- 
sired it,)  have  made  such  an  agreement  without  his  sanction. 

JAMES  BELGER, 
Assistant  Quartermaster. 
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The  Statb  of  Tbxas^ 
County  of  Bexar. 

I,  John  M.  Carolan,  clerk  of  the  district  court  of  Bexar  county,  do 
hereby  certify  that  1  caused  Major  James  Belger,  of  the  United  States 
army,  to  appear  before  me,  who,  being  duly  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  gave  the  annexed  answers 
to  the  foregoing  cross-interrogatories,  to  all  of  which  he  subscribed 
before  me. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed 
r  -1  the  seal  of  the  district  court  of  Bexar  county,  at  my  office  in 
l-^'  ^'J  the  city  of  San  Antonio,  this  15th  day  of  July,  A.  D.  1856. 

,  J.  M.  CAROLAN, 
Clerk  District  Court  of  Bexar  County. 

The  State  of  Texas, 
County  of  Beocar. 

I,  John  M.  Carolan,  clerk  of  the  district  court  of  said  county,  do 
hereby  certify  that  Major  James  Belger  has  handed  me  the  papers  in 
the  cause  of  the  claim  of  Dubois  against  the  United  States  about  the 
15th  day  of  July,  but,  owing  to  the  court  being  in  session  and  through 
press  of  business,  I  have  not  been  able  to  attend  to  the  matter  before 
this  time. 

Witness,  J.  M.  Carolan,  clerk  of  the  district  court  of  said  county, 
r  n  and  seal  of  said  court  at  my  office  in  San  Antonio,  this  15th 
L^-  ^--1  day  of  August,  A.  D.  1856. 

J.  M.  CAROLAN, 
Clerk  District  Court  of  Bexar  County. 

Commissioner's  fee,  |5  00. 


DidXRiOT  OF  Columbia,  Washington  County^  ss. . 

On  this  fifth  day  of  May,  A.  D.  1857,  personally  came  Thomas  S. 
Jesup,  the  witness  within  named  ;  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness.  And  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner. 

The  deposition  of  Thomas  S.  Jesup,  taken  at  the  request  of  the 
United  States  by  M.  Blair,  esq.,  solicitor  of  the  Court  of  Claims,  to 
be  used  in  the  investigation  of  a  claim  against  the  United  States,  now 
pending  in  the  Court  of  Claims  in  the  name  of  Oliver  Dubois  against 
the  United  States. 

The  adverse  party  was  not  notified,  and  neither  party  attended. 

J.  AUSTIN  SMITH, 

Commissumer. 

Commissioner's  fees,  |7. 
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Deposition, 

General  interrogatory.  What  is  yonr  name,  occupation,  age,  and 
place  of  residence  during  the  past  year?  Have  you  any  interest,  di- 
rect or  indirect,  in  the  claim  which  is  the  subject  of  inquiry  ?  and  are 
yon  in  any  degree  related  to  the  claimant  ? 

Answer.  My  name  is  Thomas  S.  Jesup,  an  officer  of  the  United 
States  army,  aged  sixty-eight  years;  have  resided  in  the  city  of 
Washington  during  the  past  year.  I  have  no  interest,  direct  or  indi- 
recty  in  the  claim  which  is  the  subject  of  inquiry,  and  am  not  related 
to  the  claimant. 

Interrogatory  1st.  Do  you  know  anything  about  the  claim  of  Oliver 
Dubois  against  the  United  States  ?    If  so,  please  state  all  you  know, 
and  whether  your  knowledge  of  the  same  has  been  acquired  officially. 
Answer.  Some  time  in  November,  1848, 1  think,  a  claim  was  pre- 
sented to  the   quartermaster  general's  office,   through  Jjieuteuant 
Colonel  Thomas  F.  Hunt,  who  Sad  been  on  duty  as  principal  qtarter- 
master  at  New  Orleans  .during  a  portion  of  the  war  with  Mexico,  in 
behalf  of  Oliver  Dubois,  for  the  keeping  ^f  a  number  of  horses  be- 
tween the  19th  of  May  and  the  3d  of  July,  184T,  and,  as  appears  by 
the  records  of  the  quartermaster  general's  office,  for  twenty-nine 
horses  that  had  died,  five  reported  to  have  been  lost,  and  for  fifteen 
that  had  been  reduced,  as  it  was  said,  fifty  per  eent. ;  these  items  of  the 
account  bearing  date  the  6th  of  July,  1847.     The  whole  claim  was 
rejected,  on  the  ground  that  Mr.  Dubois  had  no  authority  to  keep 
horses  at  the  public  expense  which  did  not  belong  to  the  government, 
and  that  the  government  was  not  responsible  for  horses  that  had  died, 
been  lost,  or  reduced,  while  in  hispos'^ession.     He  was  understood  to 
have  based  his  claim  on  a  contract  with  a  junior  officer  of  the  quarter- 
master's department,  who  had  no  authority  to  make  such  a  contract. 
Mr.  Dubois  tiad  applied  to  be  allov^ed  to  purchase  horses  for  the  gov- 
ernment.    I  had  directed,  as  the  quartermaster  general  of  the  army, 
on  my  arrival  at  New  Orleans  in  the  autumn  of  1846,  that  the  horses 
for  the  service  in  "Mexico  should  be  purchased  only  in  New  Orleans. 
Mr.  Dubois  was  understood  to  be  desirous  of  going  to  Kentucky  and 
other  western  States  to  purchase  horses  for  the  government.     That 
could  not  be  granted  him,  for  it  would  have  been  giving  him  an  ad- 
vantage over  all  persons  who  were  furnishing  horses.     I  had  adopted 
the  measure  of  purchasing  at  New  Orlean£|  to  avoid  the  risk  and  ex- 
pense of  bringing  horses  purchased  elsewhere  to  that  point,  and  also 
the  expense  of  taking  care  of  horses  injured  on  the  route  thither,  if 
purchased   elsewhere.     I  informed  Mr.  Dubois,    in  the  presence  of 
Major  Belger,  the  officer  with  whom  he  claimed  that  his  contract  had 
been  made,  that  we  could  authorize  no  purchases  elsewhere  than  in 
New  Orleans ;  that  all  horses  that  we  might  require  we  would  pur- 
chase there,  as  the  necessities  of  the  public  service  should  demand. 

The  great  expense  of  horses  and  forage  had  attracted  the  attention 
of  the  President  as  well  as  other  public  functionaries.  My  attention 
was  particularly  called  to  the  subject  by  the  President  himself,  through 
the  acting  quartermaster  general  at  Washington,  while  I  was  absent 
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and  providing  for  the  army  in  Mexico,  as  will  appear  by  an  extract 
from  a  letter  on  file  in  the  quartermaster  general's  department,  here- 
with filed  and  appended  as  part  of  my  answer,  marked  T.  S.  J.,  No. 
1.     The  letter  here  referred  to  passed  me  as  I  was  returning  from 
Vera  Cruz  to  New  Orleans  in  the  beginning  of  April,  1847  ;  but  on 
my  arrival  at  New  Orleans  the  substanoe  of  the  letter,  which  was  con- 
sidered a  positive  order^  having  been  received  by  Lieutenant  Colonel 
Hunt,  my  assistant  at  New  Orleans,  was  communicated  to  me  by  him, 
and  given  as  a  reason  why  he  had  ceased  operations  and  had  not  con- 
tinued to  forward,  as  I  had  directed  him,  horses  and  other  means  of 
transportation  to  the  armies  of  General  Scott  and  General  Taylor.     I 
replied  to  him  that  the  President  would  not  have  given  such  instruo- 
tions  had  he  been  aware  of  facts  that  were  known  to  me  ;  that  if  it 
cost  me  my  commission  I  must  disregard  the  order  and  cause,   as 
rapidly  as  possible,  the  armies  to  be  supplied.     I  accordingly  ordered 
that  horses  and  mules  should  be  purchased  and  sent  to  the  armies  as 
rapidly  as  means  of  transportation  could  be  provided  for  them.   I  had 
ofacial  information,  through  Lieutenant  Colonel  Hunt,  of  large  con* 
tracts  having  been  made  by  direction  of  the  \yar  Department  for  the 
service  of  the  army  in  Mei^co.     This  was  an  additional  reason  to  my 
own  opinion  of  the  advantage  of  the  measure,  why  I  confined  the 
purchases  to  the  city  of  New  Orleans ;  as  from  experience,  up  to  that 
time,  I  knew  that  even  without  the  aid  of  the  contracts  reported  to 
have  been  made,  as  above  stated,  all  that  were  required  for  the  service 
could  be  obtained  there.    I  therefore  confined  the  purchases  to  New 
Orleans. 

*  General  interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  ;  if  so,  state  it? 

Answer.  I  know  of  nothing  further,  except  that  the  claim  has  been 
repeatedlv  pressed  on  the  department,  and  always  rejected. 

TH.  S.  JESUP. 
In  the  presence  of — 

A.  Austin  Smith,  CommiMiofMT. 


QUABTBRBfASTER  GhITERAL's  OlTFICE, 

WaahiTigton  CUy^  March  22,  1847. 

General  :  At  an  interview  had  this  morning  with  the  President, 
my  attention  was  specially  and  most  emphatically  called  to  the  subject 
of  expenditures  made  through  the  agency  of  the  quartermaster's  de- 
partment connected  with  the  military  operations  in  Mexico,  which  he 
seemed  to  regard  as  unnecessarily  heavy,  and  expressed  the  hope  that, 
in  the  further  prosecution  of  the  war,  they  would  be  greatly  reduced. 

He  expressed  his  decided  unwillingness  to  allow  any  more  wagons 
or  horses  being  sent  to  MexioOf  under  the  confident  belief  that  the 
animals  found  in  the  enemy's  country  would  be  entirely  su£Scient  for 
the  wants  of  the  service,  and  that  they  could  be  foraged  in  the  country. 
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The  quantity  of  forage  recently  ordered  from  the  north  he  considered 
excessive,  and  desired  that  it  might  he  considerably  curtailed.  The 
companies  of  the  several  mounted  corps,  recently  authorized,  are  to 
prcM^ed  to  Mexico  without  horses ;  and  whether  or  not  they  will  be 
finally  mounted  will  depend  on  their  being  able  to  procure  Mexican 
horses. 

HENRY  STANTON, 
Assistant  Quartermaster  General. 
Major  General  Th.  S.  Jesup, 

Qtiartermaster  Oeneral^  New  Orleans. 


A. 

UNITED  STATES  COURT  OP  CLAIMS. 

In  the  matter  of  the  petitiok  of  Olxybr  Dubois. 

Interragaiories  for  John  Smith. 

1.  State  your  name^  age,  occupation,  place  of  residence  for  the  past 
year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry,  and  whether  you  are  related  to  the 
claimant,  and  if  so,  in  what  degree  ? 

2.  Were  you  present  at  a  conversation  between  Captain  J.  A. 
Belger,  United  States  quartermaster,  and  the  claimant,  in  May  or 
June,  1847,  at  the  Gait  House,  in  Loui8ville,.Kentucky  ?  if  so,  state  the 
substance  of  said  conversation,  and  in  particular,  what  was  said  by 
said  Belger  in  reference  to  any  agreement  or  understanding  had  be- 
tween him  and  Mr.  Mish,  the  claimant's  agent  in  New  Orleans,  for 
the  keep  of  horses  brought  to  New  Orleans  for  sale  to  the  government 
during  said  Belger's  absence. 

3.  Do  you  know  of  any  other  matter  relative  to  the  claim  of  Oliver 
Dubois  in  question  ? 

IfUerrogataries  for  William  Mish. 

1.  State  your  name,  occupation,  age,  place  of  residence  for  the  past 
year,  whether  you  have  any  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry,  and  whether  you  are  related  to  thd 
claimant,  and  if  so,  in  what  degree  ? 

2.  State  fully  all  you  know  in  relation  to  any  contract  made  between 
Captain  J.  A.  Belger,  United  States  quartermaster,  and  Oliver 
Dubois,  or  you  as  his  agent,  in  the  year  1847,  for  the  purchase  of  horses 
for  the  use  of  the  United  States,  or  the  keep  of  horses  purchased  ? 

8.  Did  you  know  Gkorge  Williams  ?  is  he  living  or  dead  ?  was  he 
clerk  or  bookeeper  of  the  claimant^?  look  at  an  account  for  keed  of 
horses  shewn  you,  and  state  whether  the  same  is  in  the  hand  writing 
of  said  George  Williams,  and  state  further  whether  you  know  said 
account  to  be  correct. 
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4.  State  what  degree  of  care  was  taken  of  horses  purchased  by  the 
claimant  for  the  United  States,  under  any  contract  with  Captain 
Belger,  before  inspection  could  be  had  ;  what  loss  was  incurr^  bj 
the  claimant  in  consequence  of  delay  in  the  inspection  ^  and  from  what 
causes  ? 

5.  State  whether  Captain  Belger  had  previously  made  other  con- 
tracts than  that  alluded  to  in  interrogatory  second,  with  Mr.  Dubois, 
for  the  purchase  or  keep  of  horses  ;  and  if  so,  whether  those  contracts 
were  always  fulfilled  on  the  part  of  the  government,  without  question- 
ing said  Belger's  authority  to  make  them? 

6.  Do  you  know  of  any  other  matter  relative  to  the  claim  of  Oliver 
Dubois  in  question? 

JOHNSON  &  COX, 
Attorneys  for  Petitioner. 

Cross  Interrogatories  by  the  Solicitor  of  the  United  States^  for  John  Smith. 

1.  Was  Major  Belger  on  duty  at  Louisville  when  the  conversation 
referred  to  in  the  interrogatory  occurred. 

For  William  Mish. 

1.  Was  the  contract  referred  to  in  writing? 

2.  Was  it  made  with  you  or  with  Dubois? 

3.  Was  not  Colonel  Hunt  at  that  date  the  superior  officer  in  charge 
of  the  quartermaster's  department  at  New  Orleans,  and,  as  such,  the 
only  person  qualified  to  contract  on  its  behalf? 

4.  Was  Colonel  Hunt  applied  to  to  confirm  or  recognize  the  con- 
tract ? 

Washington,  D.  C, 
December  8,  1855. 

I  waive  notice  for  taking  depositions  on  the  within  interrogatories. 

M.  BLAIR, 
Solicitor  for  United  States. 


Office  of  Chibf  Clerk  of  Court  of  Claims, 

Washington^  December  10,  1865. 

Oliver  Dubois     ) 

vs,  >    No.  136,  general  docket. 

The  United  States.  S 

I  certify  that  the  foregoing  is  a  true  copy  of  the  original  interroga- 
tories filed  in  this  ofQce  in  the  above  mentioned  case  by  the  counsel 
for  the  claimant,  and  also  of  the  cross-interrogatories  fited  in  the  same 
case  by  the  solicitor  for  the  United  States. 
In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
r        -1  ^seal  of  said  Court,  at  the  City  of  Washington,  on  the  day  and 
^  '    'J  "year  above  written. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 
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Il7  THE  MATTER  OF  THE  CLAIM  OF  OLIVER  DUBOIS  V8.  ThE  UnITED  StATES. 

Depositions  of  WiUiam  Mish  and  John  Smith,  taken  by  and  before 
JVtUiam  Cornelius,  commiasioner  of  the  Court  of  Claims  for  the  Staie 
of  Louisiana,  in  the  city  of  New  Orleans,  on  the  2^th  day  of  Decem- 
ber, A,  D.  1855,  at  the  request  of  Oliver  Dubois;  and  upon  interro- 
gatories and  cross-interrogatories  to  the  said  witnesses  Mish  and 
Smith,  severally  addressed  by  Johnson,  Cox  and  M.  Blair,  as  appears 
by  the  said  interrogatories  and  cross-interrogatories  hereto  annexed 
and  marked  A, 

DEPOSITION  OF  WILUAM  MISH. 

First  interrogatorj.  State  your  name,  occupation,  age,  and  place  of 
residence  for  the  past  year  ;  whether  you  have  any  interest,  direct  or 
indirect,  in  the  claim  which  is  the  subject  of  inquiry,  and  whether 
you  are  related  to  the  claimant ;  and  if  so,  in  what  degree  ? 

In  answer  to  first  interrogatory,  witness  states:  My  name  is  William 
If  ish ;  occupation  that  of  a  proprietor  of  stables  in  Kew  Orleans ;  my  age 
is  thirty-nine  years  and  about  eight  months.  I  have  resided  in  New 
Orleans  during  the  whole  of  the  last  year,  and  for  many  years  pre- 
viously. I  have  no  interest,  either  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry;  and  I  am  in  no  manner  or  degree 
related  to  the  claimant. 

Second  interrogatory.  State  fully  all  you  know  relative  to  any  con- 
tract made  between  Captain  J.  A.  Belger,  United  States  quartermaster, 
and  Oliver  Dubois,  or  you,  as  his  agent,  in  the  year  1847,  for  the 
purchase  of  horses  for  the  use  of  the  United  States,  or  the.  keep  of 
horses  so  purchased. 

In  answer  to  second  interrogatory,  witness  states :  That  in  July,  1847, 
and  both  before  and  after,  he  was  the  agent  and  mandatory  of  the 
claimant  in  the  conduct  and  management  of  claimant's  stables  at  New 
Orleans,  known  as  ^^Tattersall's  Stables;"  that  in  the  absence  of 
claimant  from  New  Orleans,  which  was  always  during  the  summer, 
deponent  was  his  sole  mandatory.  He  says  he  knows  that  the  account 
made  out  and  sworn  to  by  Mr.  George  Williams  on  the  28th  of  July, 
1848^  so  far  as  the  charge  for  keep  of  the  horses  ordered  by  Captain 
Belger  and  received  under  such  order,  is  wholly  correct ;  the  same  is 
for  the  sum  of  three  thousand  seven  hundred  and  fifty-seven  dollars 
and  eighty  cents,  ($3,757  80,)  (said  account,  marked  at  the  head 
thereof ''Folio  A,"  is  hereto  annexed.)  Captain  Belger  told  depo- 
nent, and  often  repeated  to  him,  that  •  the  keeping  of  the  horses 
ordered  and  received,  as  stated,  should  be  paid  for  by  the  government 
at  the  same  rate  that  they  were  paying  for  the  keeping  of  other  horses, 
to  wit :  thirty  cents  per  day  for  each  horse.  Deponent  thought  that 
fifty  cents  should  be  charged  ;  but  thirty  cents  was  the  price  finally 
agreed  upon,  lifter  hearing  the  statement  that  other  parties  in  New 
Orleans  or  Lafa;^ette  had  kept  government  horses  at  that  rate. 
Shortly  after  these  agreements  and  these  contracts,  as  deponent  heard 
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them,  Captain  Belger  came  to  deponent  and  said  that  he  was  going 
to  Kentucky,  on  short  leave,  on  account  of  the  illness  of  his  wife ; 
and  then  he  said  to  deponent  that,  as  the  whole  number  of  horses 
ordered  had  not  yet  then  arrived  in  New  Orleans,  deponent  must 
write  to  Mr.  Dubois  (who  was  then  in  Cincinnati  superintending  the 
transportation  of  that  portion  of  the  horses  not  yet  received  here) 
and  tell  him  to  turn  out  the  whole  stock  which  had  arrived,  and  which 
should  arrive,  to  graze,  until  further  directions,  find  that  all  the  cost  of 
this  grazing,  and  keep  and  feed  as  were  proper,  should  be  paid  at  the 
rate  of  thirty  cents  per  day  for  each  horse.     At  this  time  the  greater 
part  of  the  number  of  horses  ordered  were  already  on  their  way  here, 
(to  New  Orleans,)  or  had  already  arrived,  and  all  ordered  arrived 
very  shortly  after  the  departure  of  Captain  Belger  from  New  Orleans 
for  Kentucky.     During  the  absence  of  Captain  Belger  from  New 
Orleans^  and  during  the  time  of  the  receipt  of  these  horses,  there 
was  no  one  whom  deponent  knew  of  to  represent  him  in  their  in- 
spection.    During  this  interval  the  horses  were  all  cared  for  as 
directed,  and  as  they  ought  to  have  been  even  without  such  directions. 
Dr.  Elliott,  who  had  always  before  been  employed  by  Captain  Bel- 
ter or  Colonel  Hunt  as  the  veterinary  surgeon,  did,  at  the  instance  of 
deponent,  see  those  horses  from  day  to  day,  and  saw  them  thus  well 
cared  for.     I  do  know,  from  accounts  kept  at  the  time  by  me,  (I  at  the 
time  representing  Mr.  Dubois,  as  his  agent,)  that  then,  and  notwith- 
standing all  proper  care,  twenty-two  (22)  of  these  horses  died  from 
exposure  to  the  weather  and  from  disease,  and,  though  in  a  large  pas- 
ture, and  regularly  fed,  they  were  exposed  to  the  heat  of  the  sun,  and 
died  of  inflammation  of  the  lungs,  or  sun  stroke,  from  which  no  care 
could  protect  them,  because  that  class  of  diseases  and  accidents  belong 
to  the  climate,  as  is  generally  well  known  by  persons  who  handle 
stock  here ;  and  then  about  fifteen  of  these  horses  were  so  reduced  in 
flesh  as  not  to  be  worth  more  than  one-half  the  government  price,  and 
one  or  more  were  lost,  from  broken  fences,  or  perhaps  by  stealth,  from 
the  grazing  enclosure.     This  enclosure  I  saw  and  examined  from  time 
to  time,  and  made  it  as  good  as  I  thought  right.    It  was  good.    In  the 
deposition  and  account  made  by  Mr.  George  Williams,  he  says  that 
the  number  of  horses  dead  was  twenty-nine.     This  may  be,  but  I  can 
only  depose  with  certainty  to  the  number  of  twenty-two.     And,  as  to 
the  five  horses  which  Mr.  Williams  declares  to  have  been  lost  from 
the  grazing  field  or  pasture,  I  may  say  that  his  statement  is  no  doubt 
correct,  but  I  cannot  depose  but  to  one — but  this  only  is  to  my  per- 
sonal knowledge.    As  to  the  charge  of  seven  hundred  and  fifty  dollars 
for  the  fifteen  horses^  reduced  fifty  per  cent.,  that  I  know  to  be  correct, 
I  give  my  deposition  with  certainty  in  these  particulars,  not  only  be- 
cause I  have  now  presented  to  me,  and  am  referred  to,  the  paper 
marked  ''folio  D,"  (which  is  hereto  annexed,)  and  not  only  from  the 
paper  hereto  annexed,  (in  the  handwriting  of  Mr.  George  WilliamSi 
the  former  bookkeeper  of  Mr.  Dubois,  he,  George  Williams,  since 
dead,  but  his  handwriting  is  well  known  to  me,)  but4hat  the  facts 
which  I  here  depose  to  have  been  matters  of  very  frequent  conversa- 
tion between  Mr.  Dubois  and  myself,  and  between  others  and  myself. 
So  that  I  know,  and  am  free  to  declare,  that  the  paper  hereto  annexed 
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is  in  his  own  proper  hand  writing ;  I  know  that  the  said  George  H. 
"Williams  is  since  dead;  I  know  that  he  was  an  honest  and  correct 
man,  and  a  good  bookkeeper,  and  I  do  verily  believe  that  the  accounts 
"by  him  made  out  are  strictly  correct,  but  of  my  own  knowledge  I  de- 

¥380  only  to,  the  correctness  of  the  keep $3,767  80 
o  twenty-two  horses  dead 2,200  00 

To  one  horse  lost '. 100  00 

And  to  the  reduction  as  charged 750  00 

The  twenty  two  horses  which  died  were  all  carefully  attended  to 
under  the  orders  which  had  been  given  by  Captain  Belger,  which 
orders  were,  that  they  should  be  put  to  pasture  and  then  daily  fed  as 
they  ought  to  have  been,  because  stable  room  could  not  be  had  in  the 
city,  and  these  orders  were  obeyed  and  were  doubtless  wise ;  but  young 
hoives,  as  the  greater  part  or  all  of  them  were,  and  all  fat  and  in  good 
order,  being,  under  these  orders,  open  to  the  sun  and  rain,  and  being 
running  together,  were  thus  exposed  to  the  diseases  of  the  climate 
which' no  skill  could  ward  off.  But  certain  it  is,  and  to  my  own  per- 
fional  knowledge,  all  cai:e  and  attentions  were  given  to  those  horses 
which  a  responsible  man  like  Oliver  Dubois  would  give  and  ought  to 
give,  he  being  selected  by  an  officer  of  government  for  a  government 
contract. 

Interrogatory  third.  Did  you  know  Georce  Williams?  Is  he  living 
or  dead  ?  Was  he  clerk  or  Dookkeeper  of  the  claimant  ?  Look  at  an 
account  for  keep  of  horses  shown  you  and  state  whether  the  same  is  in 
the  hand  writing  of  said  Gkorge  Williams^  and  state  further  whether 
you  know  said  account  to  be  correct.  ^    ^  * 

Answer  to  interrogatory  third.  I  have  already  answered  this  inter- 
rogatory^ substantially,  in  my  answer  to  the  second ;  but  I  will  also 
here  state  that  I  knew  George  H.  Williams  well.  He  is  dead.  He 
was  the  clerk  or  bookkeeper  of  the  claimant.  The  account  for  keep 
of  horses,  which  is  shown  to  me  and  which  is  already  annexed  to  my 
answer  to  the  second  interrogatory,  is  in  the  handwriting  of  said 
George  H.  Williams,  and  the  said  account  is  correct  in  all  respects, 
and  to  the  full  extent,  as  stated  by  me  in  my  answer  to  the  second 
interrogatory. 

Interrogatory  fourth.  State  what  degree  of  care  was  taken  of  horses 
purchased  by  the  claimant  for  the  United  States,  under  any  contract 
with  Captain-  Belger  before  inspection  could  be  had ;  what  loss  was 
incurred  by  the  claimant  in  consequence  of  delays  in  the  inspection, 
and  from  what  causes  ? 

Answer  to  fourth  interrogatory.  Deponent  states  that  he  has  already 
answered  this  question  in  his  answer  to  the  second  intorrogatory. 

Fifth  interrogatory.  State  whether  Captain  Belger  had  previously 
made  other  contracts  than  that  alluded  to  in  interrogatory  second  with 
Mr.  Dubois  for  the  purchase  or  keep  of  horses;  and  if  so,  whether 
those  contracts  were  always  fulfilled  on  the  part  of  the  government 
without  questioning  said  Belger's  authority  to  make  them? 

Answer  to  fifth  interrogatory.  Deponent  says  yes  ;  that  just  such 
contracts  as  the  one  inquired  of  had  before  been  made  between  Captain 
Belger  and  Mr.  Dubois,  and  between  Captain  Belger  and  others,  and 
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always  was  the  anthority  of  Captain  Belger  recognized  and  held*  good. 
Captain  Belger  was  the  only  person  in  the  quartermaster's  depart- 
ment in  New  Orleans  who  attended  to  the  purchase  of  horses  for  the 
government,  and  his  contracts  thus  made  were  fulfilled  by  the  goTern- 
ment,  and  his  authority  was  never  questioned,  so  far  as  deponent  had 
any  knowledge  or  information  on  that  subject. 

Sixth  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  of  Oliver  Dubois  in  question? 

Answer  to  sixth  interrogatory.  Deponent  does  not  now  remember 
any  other  matter  relative  to  the  claim  of  Dubois,  except,  that  after 
Captain  Belger  returned  from  Kentucky,  he  acknowledged  the  cor- 
rectness of  the  claim. of  Mr.  Dubois  And  promised  that  it  should  be 
paid  by  the  government. 

Gross-interrogcUories  to  and  answers  by  WiUiam  Mish.        • 

Cross- interrogatory  first.  Was  the  contract  referred  to  in  writing? 

Answer  to  cross-interrogatory  first.  It  was  not  in  writing. 

Cross-interrogatory  second.  Wtw  it  made  with  you  or  with  Dubois  ? 

Answer  to  cross^interrogatory  second.  It  was  made  with  Mr.  Dubois 
in  my  presence  and  hearing  at  the  ^^  Union  stables,"  in  New  Orleans, 
and  just  as  other  like  contracts  had  been  before  made. 

Cross-interrogatory  third.  Was  not  Colonel  Hunt  at  that  date  supe- 
rior officer  in  charge  of  the  quartermal^ter's  department  at  New  Or- 
leans, and  as  such  the  only  person  qualified  to  contract  in  its  behalf? 

Answer  to  cross-interrogatory  third.  Cannot  say  ;  only  knows  that 
Captain  Belger  was  the  only  one  who  had  before  made  like  contracts, 
and  that  which  he  said  and  did  in  relation  to  the  purchase  of  horses 
had  always  before  been  recognized  as  from  one  having  the  authority 
of  government.  Captain  Belger  had  acted  alone  in  all  contracts  in  the 
buying  of  horses.  When  Captain, Belger  gave  deponent  for  Dubois 
an  order  for  money,  Colonel  Hunt  paid  it  or  had  it  paid. 

Fourth  cross-interrogatory.  Was  Colonel  Hunt  applied  to  to  con- 
firm or  recognize  the  contract  ? 

Answer  to  fourth  cross-interrogatory.  Cannot  say ;  but  knows  that 
Major  Tompkins  has  said  that  this  claim  was  correct  and  ought  to  be 
paid,  and  this  after  a  careful  examination  of  the  account,  and  after 
hearing  both  Mr.  Dubois  and  Captain  Belger. 

WILLIAM  MISH. 


DEPOSITION  OP  JOHN  SMITH. 

Interrogatories  and  cross^nterrogatories  to  and  answers  by  John  Smith. 

First  interrogatory.  State  your  name,  age,  occupation,  place  of  resi- 
dence for  the  past  year  ;  whether  you  have  any  interest,  director  in- 
direct, in  the  claim  which  is  the  subject  of  inquiry,  and  whether  you 
are  related  to  the  claimant ;  and  if  so,  in  what  degree? 

Answer  to  first  interrogatory.  My  name  is  John  Smith  ;  I  am  about 
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thirty-five  years  of  age ;  my  occupation  is  that  of  an  agriculturalist 
and  dealer  in  stock ;  for  and  during  the  past  year  I  have  resided  alter- 
nately in  Cincinnati  and  New  Orleans ;  I  have  no  interest  whatever, 
either  direct  or  indirect,  in  this  claim,  and  am  in  no  degree  related  to 
the  claimant. 

Second  interrogatory.  Were  you  present  at  a  conversation  hetween 
Captain  J.  A  Belger,  United  States  quartermaster,  ai\d  the  claimant, 
in  Mayor  June,  1847,  at  the  Gait  House,  in  Louisville,  Kentucky  ;  if 
so,  state  the  substance  of  said  conversation,  and  in  particular  what 
was  said  by  said  Belger  in  reference  to  any  agreement  or  understand- 
ing had  between  him  and  Mr.  Mish,  the  claimant's  agent  in  New  Or- 
leans, for  the  keep  of  horses  brought  to  New  Orleans  for  sale  to  the 
government  during  said  Belger's  absence? 

Answer  to  second  interrogatory.  He  says  yes,  that  he  was  present 
about  the  latter  end  of  May  or  first  of  June,  1847  ;  he  was  in  company 
with  Captain  Belger  and  Mr.  Oliver  Dubois,  at  the  Gait  House,  in 
Louisville,  Kentucky,  and  then  and  there,  in  the  course  of  conversation, 
heard  Captain  Belger  tell  Mr.  Dubois  that  he  had  told  Mr.  Mish  (Mr. 
Dubois'  agent  at  New  Orleans)  to  have  the  horses  turned  out  until  the 
time  of  inspection,  and  that  the  keep  should  be  paid  to  him  for  them. 
Interrogatory  third.  Do  you  know  of  any  other  matter  relative  to 
the  claim  of  Oliver  Dubois  in  question  ? 

Answer  to  third  interrogatory.  He  says  that  he  has  already  said  all 
that  he  can  call  to  recollection,  except  that  the  conversation  referred 
to  grew  out  of  the  fact,  as  witness  understood  it,  that  Mr.  Dubois  had 
sent  certain  horses  for  government  use  to  New  Orleans,  and  learning 
that  Captain  Belger,  who  was  to  superintend  the  inspection  of  such 
horses,  had  left  New  Orleans,  he,  Mr.  Dubois,  was  solicitous  to  know 
what  course  was  to  be  taken  with  them. 

Cross-interrogatories  to  and  answers  by  John  Smith. 

Cross-interrogatory  first.  Was  Major  Belger  on  duty  at  Louisville 
when  the  conversation  referred  to  in  the  interrogatory  occurred  ? 

Answer  to  first  cross-interrogatory.  Witness  states  that  he  does  not 
know  whether  Captain  Belger  was  or  was  not  on  duty  at  the  time 
alluded  to ;  that  he  had  previous  to  that  time  known  Captain  J.  A. 
Belger  in  New  Orleans,  when  he  was  known  and  recognized  in  his 
official  capacity,  and  deponent  saw  nothing  and  learned  nothing  there 
to  induce  witness  to  believe  that  his  official  relations  to  the  govern- 
ment had  been  changed.  It  is  proper  to  add,  however,  that  deponent 
has  understood  or  heard  within  the  last  few  days  that  Captain  Belger 
was  not  on  duty  at  the  time  above  referred  to  in  Louisville,  Kentucky, 
but  whether  he  was  or  was  not  on  duty  deponent  cannot  state  positively. 

JOHN  SMITH. 


Statb  of  Louisiana,  > 
City  of  New  Orleans,  \  **• 

On  this  27th  day  of  December,  1865,  personally  came  William  Mish 
and  John  Smith,  the  witnesses  within  named,  and  after  having  been 
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first  sworn  to  tell  the  truths  the  whole  truth,  and  nothing  hut  the  tnith, 
the  questions  contained  in  the  within  depositions  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  the  witnesses;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witnesses,  respectively,  who  then  subscribed  the  depositions  in 
the  presence  of  the  commissioner,  each  subscribing  his  own. 

The  depositions  of  William  Mish  and  John  Smith,  to  be  used  in  the 
inrestigation  of  a  claim  against  the  United  States,  now  pending  in  the 
court  of  claims,  in  the  name  of  Oliver  Dubois.  The  said  depositions 
were  taken  upon  an  authenticated  copy  of  interrogatories  and  croee- 
interrogatories,  which  is  herewith  returned,  marked  A. 

[l.  s.]  WILLIAM  CORNELIUS, 

Com.  of  the  Court  of  Olmmafor  the  State  of  JUmiaiana. 
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A. 

Account  re/erred  to  ifi  the  answer  of  William  Misk  to  direct  interroga- 
tory second. 


June 


1847. 
May  19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
SO 
31 
1 
2 
3 
4 
6 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
1 
2 
3 


July 


To  keeping  44  hones,  at  30  cents 

Do..... 76.... do...... do.  .............. ............ 

Do 76 do do 

Do. ....76. ...do... ...do ......... ..... 

Do.... 131. ...do.... ..do... ................. ...... 

Do 131 do do 

Do 218 do do 

Do 218. ...do.. do..... ........ 

Do 218 do do 

Do.. ..248 do ...do................. 

Do 367 do do 

Do 407 do do 

Do.... 407 -...do... do............ .......... 

Do... .407. ...do... ...do 

Do. ...407 do ..do 

Do 442 do do 

Do.. ..442 do do 

Do 442 do do 

Do 441 do do 

Do 441. ...do do 

Do 440 do do 

Do 440 do do 

Do.. ..438.... do...... do.... ...................... 

Do 438 do. .....do 

Do 438 do do 

Do 437 do do 

Do 437 do do 

Do 436. ...do do 

Do 436 do do 

Do 436 do do 

Do 378.. ..do. .....do 

Do... .378 do do 

Do.. ..282 do do 

Do 118 do do 

Do 118 do do 

Do.. ..118.... do... ...do..... 

Do.... 118.... do...... do......... ...... ........... 

Do 118 do do 

Do.. ..118 do do 

Do. ...118. ...do. .....do. 

Do. ...118. ...do. ..do......... ... .... 

Do. ...118 do.. ....do 

Do 118 do do . 

Do 118 do do 

Do-. ..118 do do 

Do 57 do... ...do • 


$13  20 

22 

80 

22 

80 

22 

80 

39 

30 

39 

30 

65  40 

65 

40 

65 

40 

174  40 

110 

10 
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10 
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10 

122 

10 
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10 

132 

60 
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60 
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60 

132 

30 

132 

30 

132  00 

132 

00 

131  40 

131 

40 

131 

40 

131 

10 

131 

10 

130  80 

130 

80 

180  80 

113  40 

113  40 

84. 

60 

35  40 

35  40 

35  40 

35  40 

35  40 

35  40 

35  40 

35  40 

35  40 

35  40 

35  40 

36  40 

17 

10 

3,767  80 


WILLIAM  CORNEUUB,  Obmmimomr. 


Rep.  0.  0.  160 2 
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B. 

State  of  Louisiana,  Parish  of  Orleans j  CUy  of  New  Orleans : 

I,  George  H.  Williama,  do  soleiunly  swear  that  the  account  and 
claim  on  the  reverse  hereof,  of  Oliver  Dubois  against  the  "United 
States  of  America,"  for  the  sum  of  three  thousand  seven  hundred  and 
fifty-seven  dollars  and  eighty  cents,  is  just  and  correct,  due,  and  that 
no  part  of  the  same  has  neen  paid  or  secured  in  any  way. 

GEORGE  H.  WILLIAMS. 

Sworn  to  and  subscribed  before  me,  July  28,  1848. 

GEORGE  T.  BRIGHT, 

Second  Justice  of  the  Peace 
for  the  Parish  of  Orieans. 

I,  Frederick  Guillotte,  of  New  Orleans,  do  depose  and  say,  that  I 
was  the  fellow  clerk  of  the  late  Gkorge  H.  Williams,  in  the  employ 
of  Mr.  Oliver  Dubois,  in  the  conduct  of  his  stables  in  New  Orleans, 
for  four  years.  I  well  know  the  hand  writing  of  Mr.  Williams,  and 
I  corroborate  his  statements  in  full. 

This  paper,  as  signed  by  him,  was  the  rough  draught  or  original, 
from  which,  afterwards,  Mr.  Williams  made  transcripts  or  copies. 

F.  GUILLOTTE. 

Sworn  to  and  subscribed,  at  New  Orleans,  this  24th  day  of  May, 
1855,  before — 

ROBERT  M.  LUSHER, 
U.  8.  Commissioner  f  Eastern  District  of  Louisiana. 


IN  THE  UNITED  STATES  COUBT  OF  CLAIMS. 

OiiVEB  Dubois  vs.  The  Unitsd  States. 

State  of  Louisiana,  City  of  New  Orleans : 

Be  it  remembered,  that  on  this  second 'day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-seven,  I,  William 
Cornelius,  a  commissioner  duly  appointed  by  the  Court  of  Claims  of 
the  United  States,  did,  at  the  request  of  Oliver  Dubois,  call  and  cause 
to  be  and  appear  personally  before  me,  at  my  ofiSce,  in  the  city  of 
New  Orleans,  in  the  State  of  Louisiana,  William  Mish,  to  testify  and 
the  truth  to  say  on  the  part  of  the  plaintiff  or  claimant  in  the  above 
entitled  case,  now  depending  and  undetermined  in  the  said  Court  of 
Claims  of  the  United  States,  holding  its  sessions  at  the  city  of  Wash- 
ington ;  and  the  said  William  Mish,  being  of  sound  mind  and  law- 
ful age,  and  having  been  sworn,  before  any  questions  were  put  to 
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y  to  tell  the  trntli,  the  whole  truth,  and  nothing  but  the  truth, 
relative  to  the  above  entitled  cause,  doth  depose  and  say  as  follows  : 

My  name  ia  William  Mish,  and  my  occupation  is  that  of  livery 
stable  keeper.  I  am  forty  years  old.  I  have  resided  in  New  Orleans 
daring  the  past  year.  I  have  no  interest,  direct  or  indirect,  in  this 
claim  of  Oliver  Dubois ;  and  I  am  not  in  any  degree  related  to  the 
said  claimant. 

Question,  by  Wheelock  S.  Upton,  esq.,  attorney  for  claimant: 
Were  you,  or  were  you  not,  in  the  employ  of  the  claimant  in  July, 
1848,  and  previously  f  and  if  you  were,  please  state  in  what  capacity 
you  wore  so  employed. 

Answer,  by  the  witness.  I  was  in  the  employment  of  claimant  at  that 
time,  and  acting  in  the  capacity  of  agent  for  him  in  the  management 
of  his  stables,  m  the  city  of  New  Orleans,  and  during  his  absence 
from  the  city  of  New  Orleans.  Witness  was  the  sole  agent  of  said 
Dubois  in  conducting  and  controlling  his  business  in  the  city  of  New 
Orleans.  Witness  was  in  the  employ  of  said  Dubois  from  the  year 
1837,  continuously,  up'  to  about  the  year  1850,  and  during  all  that 
time  held  his  power  of  attorney  and  acted  as  his  agent  in  his  absence 
from  the  city  of  New  Orleans. 

Question  2,  by  W.  S.  Upton,  esq.,  attorney  for  claimant:  Do  you 
know  anything  in  relation  to  the  claim  of  the  said  claimant,  Oliver 
Dubois,  against  the  government  of  the  United  States  ?  If  you  do, 
state  fully,  particularly  and  at  large,  all  that  you  do  know  about  said 
claim. 

Answer,  by  the  witness.  I  have  heretofore  examined  carefully  an 
account  made  out  by  George  Williams,  ^as  book-keeper  of  said  Du- 
bois' stables  J  and  sworn  to  by  said  Williams  in  July^  1848,  for  the* 
keep  of  horses,  &c. ;  which  account,  for  the  keep  of  horses  dUmej. 
amounted  to  the  sum  of  three  thousand  seven  hundred  and  fifty-eight 
dollars  and  eighty  cents,  ($3,758  80.)  Haid  account  and  charges* 
were  for  the  keep  of  horses  for  the  United  States  under  the  orders  of 
Captain  Belger ;  and  that  said  charges,  for  the  said  amount  of  three- 
thousand  seven  hundred  and  fifty-eight  dollars  and  eighty  cents,  are 
correct.  Gaptain  Belger  told  me  repeatedly  that  the  keeping  of  the- 
horses  ordered  and  received  should  oe  paid  for  by  the  government  at 
the  same  rate  that  they  were  paying  for  other  horses,  to  wit :  thirty 
cents  per  day  for  each  horse,  which  was  the  rate  they  were  paying  for 
the  keep  of  other  horses.  Deponent  asked  the  price  of  nfby  cents,, 
which  was  the  regular  price  for  keeping ;  but  Gaptain  Belger  would 
not  agree  to  allow  more  than  thirty  cents,  and  that  rate  was  agreed 
upon  between  us  for  all  the  horses  to  be  kept  for  the  United  Statesy 
including  those  then  here  and  the  others  which  were  ordered  and  exr 
pected  to  arrive  from  the  western  country.  Shortly  after  these  con- 
versations and  arguments,  and  this  contract  made  with  me,  as  asent  of 
Mr.  Dubois,  by  Captain  Belger^  acting,  as  I  understood,  for  the  United 
States,  Captain  Beiger  came  to  me  and  said  that  he  was  going  to  Ken- 
tucky on  snort  leave,  and  directed  me  (as  I  could  not  obtain  stable 
room  in  the  city)  to  turn  all  the  horses  then  on  hand,  and  all  that 
should  arrive,  on  to  a  pasture,  then  designated  by  him,  and  to  have 
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them  there  fed  with  grain,  and  that  the  government  would  pay  to 
Oliver  Dubois  the  price  of  thirty  cents  per  head  for  each  day.  At 
that  time  the  greater  part  of  the  horses  ordered  were  already  on  their 
way  to  New  Orleans,  or  had  arrived,  and  all  ordered  arrived  very 
shortly  after  Captain  Belger  left  for  Kentucky. 

During  the  absence  of  Captain  Belger  from  New  Orleans,  and  dur- 
ing the  time  of  the  receipt  of  those  horses,  there  was  no  one  whom 
witness  knew  to  represent  Captiin  Belger  in  the  inspection  of  the 
horses  which  were  expected  to  arrive,  and,  in  fact,  Captain  Belger 
told  witness  that  no  one  was  appointed  or  authorized  to  inspect  horses 
until  he  returned.  Dr.  Elliott,  who  had  always  before  been  employed 
by  Captain  Belger,  or  Colonel  Hunt,  as  the  veterinary  surgeon,  did, 
at  the  request  of  deponent,  see  these  horses  from  day  to  day,  and 

Sersonally,  with  deponent,  saw  that  they  were  well  cared  for ;  and 
uring  this  interval  the  horses  were  all  cared  for,  as  directed  by  Cap- 
tain Belger,  and  in  the  same  manner  that  they  should  hav%  been  with- 
out such  directions.  Deponent  knows,  from  accounts  kept  by  himself 
at  that  time,  and  notwithstanding  all  proper  care,  that  twenty-two  of 
those  horses  died  from  disease,  though  in  a  large  pasture  and  regu- 
larly fed  with  grain,  in  consequence  of  necessary  exposure  to  the 
heat  of  the  sun,  rains,  winds,  &c.,  and  not  being  acclimated,  which 
caused  a  great  deal  of  inflammation  on  the  lungs  amongst  them,  and 
deponent  believes  that  some  portion  of  them  were  sun-struck.  The 
diseases  of  the  horses  which  died  were  such  as  are  incidental  to  this 
climate.  In  addition  to  the  twenty-two  horses  which  died,  there  were 
fifteen  others  of  them  so  reduced  in  flesh  by  the  same  causes  that  they 
were  not  worth  more  than  one  half  of  the  government  price. 

In  the  deposition  and  account  made  by  George  Williams,  the  former 
book-keeper  of  said  Dubois,  he  says  that  the  number  of  horses  dead 
were  twenty-nine ;  this  may  be ;  but  witness  can  only  depose  with 
certainty  to  the  number  of  twenty-two ;  and  as  to  the  five  horses 
which  Mr.  Williams  declares  and  sets  out  in  his  account  to  have  been 
lost  from  the  pasture,  this  is  doubtless  correct ;  but,  of  his  own  know- 
ledge, witness  cannot  depose  to  the  loss  of  more  than  one.  The 
charge  of  $750  for  the  fifteen  horses  reduced  fifty  per  cent,  deponent 
knows  to  be  correct. 

The  paper  hereto  annexed,  marked  A,  is  the  account  referred  to, 
and  all  the  figures  of  which  are,  as  known  by  deponent,  in  the  proper 
handwriting  of  the  said  Greorge  Williams.  The  said  George  Wil- 
liams was  an  honest  and  correct  man,  and  a  good  book-keeper  ;  and 
deponent  verily  believes  that  the  said  account  made  by  nim,  and 
marked  A,  is  strictly  correct;  but,  of  his  0(vn  knowledge,  he  can 
depose  only  to  the  correctness  of — 

1.  The  keep |3,T58  80 

2.  Twenty-two  horses  dead 2,200  00 

3.  One  horse  lost 100-00 

4.  Reduction  as  charged 750  00 

Total  amount 6,808  80 
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Deponent  fnrther  states  that  he  has  heard  Major  Tompkins  say  that 
he  had  examined  and  inquired  into  the  above  transactions  between 
Dubois  and  Captain  Belger,  and  that  he  was  satisfied  that  Mr.  Du- 
bois had  fulfilled  his  part  of  his  contract  with  the  government,  and 
that  it  was  ri^ht  for  the  government  to  fulfil  their  part  by  paying 
Mr.  Dubois  his  claim. 

Previous  to  the  above  transactions  Captain  Belger  had  been  in  the 
habit  of  purchasing  horses  as  the  agent  of  the  United  States,  and 
whatever  prices  he  bought  them  at  were  paid  by  Colonel  Hunt,  United 
States  quartermaster  at  New  Orleans. 

Witness  says  that  he  does  not  know  of  any  other  matter  relative  to 
the  said  claim  of  Oliver  Dubois  against  the  United  States  which  would 
be  of  any  benefit  or  advantage  to  eitheir  of  the  parties  ;  and  further 
deponent  saith  not. 

WM.  MI8H. 

Sworn  and  subscribed  before  me,  at  the  city  of  New  Orleans,  this 
2d  day  of  April,  A.  D.  1857- 

WILLIAM  CORNELIUS, 
ComW  U.  8.  Court  of  Claims^  State  of  Louisiana. 
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B. 

State  of  LouiBiAKAy  > 

Pariah  of  Orleans^  City  of  New  Orleans.  ] 

I,  Q^orge  H.  Williams,  solemnly  swear  that  the  accounts  and 
claim  on  the  reyerse  hereof,  of  Oliver  Dubois,  against  the  United  States 
of  America,  for  the  sum  of  three  thousand  seven  hundred  and  fifty- 
seven  dollars  and  eighty  cents,  is  just  and  correct,  due,  and  that  no 
part  of  the  same  has  been  paid  or  secured  in  any  way. 

GEORGE  H.  WILLIAMS. 

Sworn  to  and  subscribed  before  me,  July  28,  1848. 

GEORGE  T.  BRIGHT, 
Second  Justice  of  the  Peace  for  the  Parish  of  (Means. 

1^  Frederick  Guillotte,  of  New  Orleans,  do  depose  and  say,  that  I 
was  the  fellow  clerk  of  the  late  George  H.  Williams,  in  the  employ  of 
Mr.  Oliver  Dubois,  in  the  conduct  of  his  stables  in  New  Orleans,  for 
four  years.  I  well  know  the  handwriting  of  Mr.  Williams,  and  I 
corroborate  his  statements  in  full. 

This  paper,  as  signed  by  him,  was  the  rough  draught  or  original,  from 
which,  afterwards,  Mr.  Williams  made  transcripts  or  copies. 

To  29  horses,  (died)  at  $100 |2,900  00 

To  5  horses,  (lost)  at  $100 500  00 

To  difference  on  keep 2,512  OOJ 

To  15  horses  reduced  50  per  cent. 760  00 

6,662  53} 


F.  GUILLOTTE. 

Sworn  to  and  subscribed,  at  New  Orleans,  this  24th  day  of  May, 
1856,  before — 

ROBT.  M.  LUSHER, 
United  Stales  Commissioner ^  Eastern  District  Louisiana. 

And  now,  on  this  6th  day  of  April,  A.  D.  1857,  personally  app^red 
before  me,  William  Cornelius,  commissioner  of  the  Court  of  Claims, 
aforesaid,  John  Smith,  a  person  of  sound  mind  and  lawful  age,  and  a 
witness  for  the  claimant  in  the  said  cause  of  Oliver  Dubois  against 
the  United  States,  now  depending  and  undecided  in  the  Court  of 
Claims  aforesaid ;  and  the  said  John  Smith  having  been  by  me  duly 
sworn,  before  any  questions  were  put  to  him,  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  relative  to  the  above  entitled 
cause,  doth  depose  and  say  as  follows : 

My  name  is  John  Smith ;  occupation  that  of  dealer  in  horses ;  I  am 
about  thirty-eight  years  old  ;  during  the  past  year  I  have  resided  in 
Cincinnati  and  New  Orleans ;  I  have  no  interest,  direct  or  indirect,  in 
this  claim  of  Oliver  Dubois ;  I  am  not  in  any  degree  related  to  the 
said  claimant ;  and  I  know  very  little  about  his  said  claim.  I  do 
know,  however,  that  at  the  Gait  House,  in  the  city  of  Louisville,  Ken- 
tucky, and,  to  the  best  of  my  recollection,  in  May  or  June,  184*7,  (but 
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I  am  not  certain  as  to  the  exact  date,)  I  was  in  company  with  Oliver 
Dubois  and  Captain  Belger ;  and  I  heard  Captain  Belger  tell  Mr. 
Dubois  that  he  (Captain  Belger)  had  told  Mr.  Mish  (Dubois'  agent 
at  New  Orleans)  to  have  the  horses  turned  out  until  the  time  of  in- 
spection,  and  that  the  keep  should  be  paid  to  him  for  them.  Witness 
knows  nothing  further  that  would  be  of  any  benefit  or  advantage  to 
either  of  the  parties. 

JOHN  SMITH. 

Sworn  and  subscribed  before  me,  at  the  city  of  New  Orleans^  this 
6th  day  of  April,  A.  D.  185T. 

WILLIAM  CORNELIUS,  ^ 
Commissioner  U,  8.  Gouri  of  Claims. 


Statb  op  Loxjisiana,  ) 

Parish  of  Orleans^  City  of  New  Orleans^  \     ' 

On  the  second  day  of  April,  A.  D.  one  thousand  eight  hundred  and 
fifty-seven,  personally  came  William  Mish  ;  and  on  the  sixth  day  of 
April,  A.  D.  one  thousand  eight  hundred  and  fifty-seven,  personally 
came  John  Smith,  the  witnesses  named  in  the  within  and  foregoing 
depositions ;  and,  after  having  been,  each  of  them,  first  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions 
contained  in  the  within  depositions  were  written  down  by  the  commis- 
sioner in  the  presence  of  the  said  witnesses,  and  then  proposed  to  them, 
severally  ;  and  their  respective  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  said  witnesses,  respectively ; 
each  of  whom,  at  the  times  of  taking  the  same,  as  herein  above  set 
forth,  subscribed  their  said  depositions  in  the  presence  of  the  com- 
missioner. 

The  depositions  of  William  Mish  and  John  Smithy  t«ken  at  the 
request  of  Oliver  Dubois,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in  the 
name  of  Oliver  Dubois. 

The  adverse  party  did  not  attend,  and  was  not  notified  to  attend, 
for  the  reason  that  said  adverse  party  had  previously  waived  notice, 
as  appeared  to  the  commissioner  by  document,  marked  B,  herewith 
returned 

WILLIAM  CORNELIUS, 

Gommiaaumer. 
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B. 

IN  THE  COURT  OP  CLAIMS. 

WASHUfQTON,  March  16,  1857. 

On  petition  of  Oliver  Dubois,  I  waive  notice  for  the  taking^of  deposi- 
tions in  this  case. 

M.  BLAIE, 
Solicitor  United  StcUes. 


C. 

July.— 2  29  horses  dead |2,900  00 

5  horses  lost 500  00 

DifS^rence  on  keep 2,505  20 

15  horses  reduced  50  per  cent 750  00 

6,656  20 


I  certify  that  the  folios  marked  hy  me  A,  B,  C,  and  D,  are  the 
documents  annexed  to  the  affidavit  made  by  ^m..  Mish. 
r       a  1  ^^  faith  whereof,  I  accordingly  hereunto  set  my  hand  and  affix 
L^-    ^--1      the  seal  of  the  court,  this  22d  day  of  May,  A.  D.  1855. 

N.  E.  JENNINGS, 
Clerk  U.  8.  Dist.  Caart^  Eastern  Diet,  of  Louisiana. 


D. 

Rough  draught  from  which  affidavit  of  Wm.  Miah  was  made,  in  July. 

1848. 

I  am  now,  and  was  at  the  time  of  the  receipt  of  the  horses  for  the 
fulfilment  of  the  order  given  by  Captain  Belger,  in  the  employ  of 
Oliver  Dubois,  and  during  his  absence  from  the  city  acted  as  his 
agent,  and  received  and  had  charge  of  all  stock  arriving  for  such 
order ;  and  from  account  kept  by  me  of  said  stock,  twenty-two,  or 
more,  of  the  number  died  from  exposure  to  the  weather,  and  various 
diseases ;  about  fifteen  horses  were  so  reduced  as  to  be  not  worth  morethan 
half  the  government  price,  and  one  or  more  were  lost  from  the  en- 
cloBore. 
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I  at  the  time  kept  a  memorandam  book  of  matters  relatine  to 
said  stock,  numbers  receive,  inspected,  &c.,  whicb  book  has  been 
lost ;  and  therefore  I  cannot  be  as  explicit  as  to  numbers  as  I 
would  otherwise  wish  to  be.  I  had  frequent  conversation  with  Cap- 
tain Belger  on  the  subject  of  the  erder  for  horses,  and  he  distinctly 
told  me  ^  that  the  keeping  of  said  horses  should  be  paid  for  by  the 
government,  at  the  same  rate  as  they  were  paying  for  other  horses, 
(thirty  cents  per  day  ;)  and  at  the  time  of  his  leaving  for  Kentucky 
he  again  repeated  his  promise,  and  advised  me,  as  the  whole  number 
of  the  order  had  not  arrived  here  at  that  time,  to  write  to  Mr.  Dubois 
that  he  had  better  turn  out  what  stock  he  had  on  hand  above,  until 
such  time  as  he  wrote  him  on  the  subject,  and  the  keep  should  be  paid. 
But  at  that  time  the  greater  part  of  the  balance  of  the  number  were 
on  their  way  to  this  city,  and  arrived  within  a  short  time  after  the  de- 
parture of  Captain  Belger ;  and  during  his  absence  no  person  was 
appointed  as  inspector  in  his  place,  and,  consequently,  no  inspection 
took  place  of  said  horses  until  the  return  of  Captain  Belger.  The 
foregoing  is  the  purport  of  the  deposition  of 

WM.  MISH. 

December  27, 1865. 

This  is  the  document  referred  to  in  the  answer  of  Wm.  Mish  to  the 
second  interrogatory,  as  marked  ^^  folio  D." 

WILLIAM  CORNELIUS, 

Commiasioner. 


m  THE  COURT  OF  CLAIMS. 
ON  THE  PETITION  OF  OLIVER  DUBOIS. 

Bri^  of  (he  United  States  SolicUor. 

This  claim  is  for  the  keep  of  horses,  $3,757  80 ;  for  value  of  29 
horses  which  died,  $2,900  ;  ditto,  of  6  lost,  $500 ;  and  depreciation  of 
15  at  50  per  cent.,  $760.    Total,  $7,907  80. 

It  is  alleged  in  the  petition  that  the  horses  in  question  were  bought 
by  the  claimant  for  the  government,  under  a  contract  made  with  Cap- 
tain Belger,  of  the  quartermaster's  department,  to  be  paid  for  when 
the  horses  were  inspected  and  delivered  at  New  Orleans ;  and  that 
Captain  Belter  left  New  Orleans  before  the  horses  arrived,  but  agreed 
with  the  claimant  that  the  United  States  should  pay  for  the  keep  of 
the  horses  during  his  absence,  and  till  the  horses  were  inspected; 
that  the  horses  arrived  soon  after  Belger  left,  and  in  consequence  of 
his  absence  were  not  then  inspected  and  received  by  the  government. 
In  the  interim  they  were  kept  by  claimant,  and  thus  the  first  item  be- 
came  due.  2.  Some  of  the  norses  died  after  reaching  New  Orleans, 
therefore,  and  whilst  being  pastured  under  the  direction  of  Belger, 
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and  after  they  ought  to  haye  been  inspected  and  received,  bu  t  w  e 
not,  in  consequence  of  the  absence  of  the  inspector ;  some  were  lost  and 
some  depreciated  in  value  during  the  same  time,  and  for  the  same 
reason,  and  these  losses  constitute  the  second  ground  of  claim. 

The  contract  stated  in  the  petition  is  not  proved.    The  witness  of 
claimant  does  not  pretend  that  the  horses  were  the  property  of  the 
United  States,  in  any  sense,  at  the  time  for  which  the  charges  are 
made ;  and  General  tJesup  states,  positively,  that  he  told  Dubois  him- 
self that  the  government  would  authorize  no  purchases  elsewhere 
than  in  New  Orleans,  and  the  witness  of  the  claimant  does  not  pre- 
tend that  Belger  violated  this  order.    All  that  he  says  is,  that  Bel- 
er,  who  was  the  inspector,  when  about  going  for  a  short  time  from 
~ew  Orleans,  told  him  ^'that  the  keeping  of  the  horses  ordered  and 
received  should  be  paid  for  at  the  same  rates  that  they  were  paying 
for  other  horses,  to  wit:  30  cents  per  day  for  each  horse."     This 
neither  proves  that  Belger  or  any  other  officer  had  ordered  the  horses. 
^'The  Jbeep  of  the  horses  ordered  and  received  should  be  paid  for,"  &c. 

The  witness  is  speaking  and  thinking  of  the  payment  for  the  keep  of 
the  horses,  not  of  a  contract  for  the  purchase  of  horses ;  and  neither 
says  nor  implies  that  such  a  contract  for  the  purchase  was  made  by 
Belger,  as  is  charged  in  the  petition.  He  speaks,  indeed,  of  horses 
ordered  to  be  brought  to  New  Orleans,  but  does  not  say  by  whom  that 
order  was  given,  much  less  that  any  contract  was  made  on  the  sub- 
ject by  Belger,  who  denies  explicitly  making  any  such  contract.  Gen- 
eral Jesup  says  orders  of  the  most  peremptory  kind  were  given  not  to 
make  such  contracts ;  and  are  we  nevertheless  to  infer  that  such  a 
contract  was  actually  made,  merely  because  a  witness  says  horses 
were  ordered  to  be  brought  to  New  Orleans  ?  The  orders  he  refers  to 
were  no  doubt  the  orders  of  Dubois  himself,  who,  with  good  reason, 
from  information  of  the  wants  of  the  government,  anticipated  selling 
the  horses  to  the  United  States  on  their  arrival  at  New  Orleans. 

The  petition  represents,  on  the  contrary,  that  the  horses  were  pur- 
chased under  a  contract  with  Captain  Belger,  and  were,  in  fact,  the 
property  of  the  government  from  the  time  of  the  purchase  by  Dubois, 
if  they  would  pass  inspection.  This  is  the  contract  which  Dubois 
sought  in  person  of  the  Quartermaster  General,  and  which  the  gen- 
eral refused  to  make,  and  how  wisely,  this  claim  illustrates. 

We  must  in  the  outset,  therefore,  discard  the  idea  that  Dubois  had 
anjr  contract  with  the  quartermaster's  department  when  his  horses 
arrived  at  New  Orleans ;  he  might  have  sold  them  to  any  person 
without  violating  a  contract,  or  tne  government  might  have  refused 
to  buy  one  of  uiem  without  violating  any  engagement  with  him. 
Dubois  was  a  large  dealer  in  these  animals  at  New  Orleans,  and  the 
United  States  were  purchasing  largely  ;  he  informed  himself  of  the 
number  and  character  of  the  animals  required,  and  also  probably  of 
the  purchases  that  others  were  making  to  supply  the  government,  and 
on  the  calculation  the  number  he  bought  would  be  purchased  of  him, 
he  went  to  the  west  to  make  the  purchases.  This  is  the  positive 
statement  of  the  officers  of  the  United  States,  and  it  is  not  contradicted 
by  the  claimant's  witness. 

Before  his  horses  arrived  at  New  Orleans,  the  officer  of  the  govern- 
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ment  who  was  relied  on  to  inspect  the  animals  before  they  would  be 
received,  is  permitted  to  be  absent  temporarily ,  and  thus  suspend  the 
purchases  of  the  government. 

No  doubt  the  horses  were  ordered  by  Dubois  for  the  government, 
and  they  would  not  have  been  bought  unless  in  the  expectation  of 
selling  them  promptly  to  the  United  States  on  their  arrival  at  New 
Orleans.     But  this,  though  a  well  founded  and  reasonable  calculation, 
was  not  contracted  for  by  the  United  States.     The  fact  that  the  pu^ 
chases  were  made  on  this  calculation  occasioned  anxiety  to  Mish  and 
Dubois  when  they  found  Belger,  the  inspector,  compelled  to  be  absent 
from  his  post,  and  to  their  inquiries  on  the  subject,  he  may  have  ex- 
pressed the  opinion  that  the  keep  might  be  allowed  under  the  circum- 
stances of  the  case ;  but  he  was  fully  aware  then  that  the  United  States 
were  not  legally  bound  to  pay  it.     See  his  deposition,  answer  to  Ist 
cross-interrogatory,  and  so  reported  to  Colonel  Hunt. 

[The  deposition  of  Belger  was  badly  taken.  I  requested  that  he 
should  be  asked  to  state  all  the  circumstances  of  the  case,  and  sent 
with  my  note  the  cross-interrogatories  to  be  forwarded,  but  it  appears 
by  the  deposition  that  nothing  but  cross-interrogatories  were  submit- 
ted to  him;  however,  enough  appears  there  for  my  purposes.]  He 
says  he  made  no  positive  agreement  with  Mish  for  the  keeping  of  the 
horses.  He  was  not  authorized  to  do  so;  but  merely  agreed  to  speak 
to  Colonel  Hunt,  the  senior  officer  at  New  Orleans,  under  whom  he  was 
acting,  and  state  the  circumstances  for  his  action.  That  Belger  did  no 
more  than  express  an  opinion  on  the  subject  of  the  allowance  of  the 
keep,  and  agree  to  make  an  effort  to  procure  it,  is  not  only  probable, 
but  is  consistent  with  what  all  the  witnesses  swear. 

Belger  himself  swears  that  he  did  not  contract  for  the  government 
in  this  matter  at  all ;  that  he  was  not  authorized  to  do  so.  He  was 
in  fact,  a  mere  subordinate,  and  but  recently  introduced  in  the  quar- 
termaster's department,  acting  under  the  orders  of  Colonel  Hunt,  at 
New  Orleans,  with  no  power  to  make  contracts,  except  with  Colonel 
Hunt's  approval.  Dubois  describes  himself  as  transacting  much  busi- 
ness witn  the  department,  and  therefore  must  have  known  that 
Belger,  a  mere  subordinate  to  Colonel  Hunt,  at  New  Orleans,  could 
not  make  such  a  contract  without  his  sanction. 

He  does  not  charge  in  his  petition  that  Belger  had  full  authority 
in  relation  to  the  subject.  He  charges  that  Belger  '^  was  acting  offi- 
cially as  assistant  quartermaster  of  the  United  States  army  in  New 
Orleans,  representing  himself,  and  universally  taken  and  acknowl- 
edged, to  be  authorized  to  purchase  horses  for  the  United  States,  and 
then  actually  engaged  in  making  such  purchases,  and  exercising  the 
sole  control  and  directions  of  the  inspection  of  the  horses  so  purchased." 

This  language  recognizes  the  fact  that  Belger  did  not  exercise  sole 
control,  except  in  the  inspection,  and  that  the  claimant  knew  per- 
fectly well  that  Belger— ^although  argumentatively  it  would  create 
the  impression  that  Belger  had  authority — was  but  the  inspector. 
What  is  said  by  the  petition  itself  and  the  witness  of  Belger's  pur- 
chasing horses  is  explained  to  be  no  more  than  that  to  him  was  con- 
fided the  duty  of  saying  whether  the  animals  offered  were  up  to  the 
standard  for  the  service ;  and  when  he  said  they  were,  and  accepted 
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them,  Colonel  Hunt  paid  for  them.    This  was  the  extent  of  the  duty 
assigned  to  Belger,  according  to  Dubois  and  Mish's  account  of  it. 
Mish  says,  indeed,  that  similar  contracts  of  Belger's  had  been  recog- 
nized and  the  money  paid.     But  this  is  clearly  an  erroneous  statement, 
for  it  is  evident  that  no  such  contract  had  ever  been  made  before^  and 
"the  occasion  of  this  was  Belger's  contemplated  absence.     Mish  means 
only  that  Belger  had  previously  inspected  horses,  and  his  certificates 
liad  been  acted  on  by  Colonel  Hunt,  and  the  money  paid  on  presenting 
them.     But  this  is  a  very  different  transaction.     Belger  had  not  gone 
away  before,  and  therefore  had  never  had  occasion  to  make  any  agree- 
ment  to  pay  for  the  feed  of  horses  awaiting  inspection  in  consequence 
of  his  absence.     He  could  not,  therefore,  ever  nave  previously  made 
a  similar  agreement  to  that  which  is  claimed  to  have  been  made  in 
April,  1847,  to  pay  for  the  keep  of  horses  during  his  absence.     There- 
fore, Mish  merely  means  to  say,  when  he  says  that  Belger  had  pre- 
viously made  similar  contracts,  that  he  had  previously  given  certificates 
of  inspection,  on  which  payment  had  been  made  by  the  quartermaster, 
Colonel  Hunt,  and  therefore  was  not  authorized  to  infer  that  Belger 
was  empowered  to  make  such  a  contract  from  the  duties  which  Belger 
had  previously  fulfilled,  that  of  a  mere  inspector.     He  is  said,  indeed, 
to  have  bought  horses  ;  but  this  must  also  be  intended  to  mean  only 
that  be  had  inspected  them,  because  it  appears  that  he  had  no  power 
to  pay  for  them.     Colonel  Hunt,  his  superior,  made  the  payment,  and 
therefore  made  the  purchases.     This  is  the  test.     The  officer  in  whom 
the  authority  to  pay  resided  was  the  purchaser  of  the  horses.     Every- 
thing done  by  others  was  conditional,  and  required  his  sanction,  ex- 
pressly or  by  implication,  and  he  refused  to  sanction  the  contract 
supposed  to  have  been  made  for  the  payment  of  the  keep  of  those 
horses.     He  might  have  refused  to  pay  for  the  horses  even  after  in- 
spection by  Belger,  if  he  had  thought  proper  for  any  reason  not  to 
act  on  Belger's  report.     Belger  was,  then,  by  admission,  an  assistant 
not  a  controlling  officer,  and  though  in  fact  his  acts,  so  far  as  inspec- 
tion was  concerned,  may  have  been  uniformly  approved  by  payment, 
yet  these  acts  without  such  approval  would  not  bind  the  government 
without  deposing  Colonel  Hunt,  and  making  Belger  the  superior 
officer. 

As  respects  the  testimony  of  Smith  as  to  what  took  place  at  Louis- 
ville, that  is  incompetent  evidence.  It  is  offered  to  prove  an  acknowl- 
edgment of  Belger  that  he  had  previously  made  the  contract  sought 
to  be  established.  Belger  is  not  the  party  sued  here,  and  his  ac- 
knowledgments of  what  he  had  done  some  time  before  as  agent  is  not 
evidence. 

Mish's  several  statements  differ  materially.  In  the  paper  marked 
'^  Bough  draft  from  which  affidavit  of  William  Mish  was  made  in 
July,  1848,"  accompanying  his  depositions,  he  does  not  pretend  that 
Belger  ordered  the  horses  to  be  put  to  pasture,  and  thus  caused  the 
exposure  to  the  san  which  occasioned  their  death.  This,  however,  is 
stated  in  the  other  depositions.  The  reason  of  the  difference  is  this: 
The  court  will  see  by  the  account  then  made  out  that  it  had  not  oc- 
curred to  Dubois  to  charge  the  United  States  for  the  dead  or  lost  horses, 
Having  determined  to  claim  for  these  as  well  as  for  the  keep  of  tbe 
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live  horses,  the  witness  accommodates  his  testimonj  to  sait  the  exi- 
gency,  and  Belger  is  made  not  only  to  agree  to  paj  for  the  keep,  bnt 
to  prescribe  the  particular  manner  of  keeping,  in  consequence  of  which 
the  loss  occurs  by  the  death  and  escape  of  some  horses,  and  the  depre- 
ciation of  others. 

As  to  these  items  of  the  claim,  unless  the  court  should  think  that 
the  hordes  belonged  to  the  United  States  when  lost  or  depreciated,  it  is 
difficult  to  understand  upon  what  principle  Dubois  should  be  paid  for 
them.  It  is  not  pretented  by  Mish  that  Belger,  when  about  leaving 
New  Orleans,  agreed  that  the  United  States  should  be  responsible  for 
such  losses. 

But  the  question  as  to  whether  there  was  a  contract  made,  by  which 
the  United  States  was  bound  to  receive  the  horses  on  their  arrival  at 
New  Orleans,  is  the  turning  point  in  the  case.  If  such  a  contract 
was  made,  I  concede  that  the  United  States  was  liable  for  the  feed 
after  their  arrival,  &c.  If  there  was  no  such  contract,  the  contract 
for  feed  imputed  to  Belger  was  void  for  want  of  consideration.  There 
is  no  proof  of  the  contract  charged  in  the  petition  by  which  the  United 
States  was  bound  to  receive  these  horses  on  their  arrival.  The  proof, 
on  the  contrary,  shows  clearly  that  no  such  contract  was  made  ;  that 
all  that  was  done  was  to  let  Dubois,  like  other  inquirers,  know  that 
the  United  States  wanted  the  horses,  and  would  buy  at  New  Orleans, 
and  the  losses  which  accrued  were  therefore  not  covered  by  any  con- 
tract. 

M.  BLAIR. 


IN  THE  COURT  OP  CLAIMS. 

OuvEB  Dubois  vs.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  petition,  so  far  as  it  need  be  stated,  is  as  follows  : 
That  about  the  12th  of  April,  1847,  Captain  Belger,  being  suffl* 
ciently  authorized,  entered  into  a  contract,  on  behalf  of  the  United 
States,  with  the  claimant,  by  which  contract  the  latter  was  to  proceed 
from  New  Orleans  to  the  western  States  to  purchase  500  horses  for  the 
government,  and  transport  them  to  New  Orleans ;  and  that  the  horses, 
on  their  arrival  at  New  Orleans,  were  to  be  inspected  in  the  same  man- 
ner, and  paid  for  at  the  same  rates,  as  in  case  of  horses  theretofore  9old 
to  the  government  by  the  claimant ;  that  the  horses  were  accordingly 
purchased  and  transported  te  New  Orleans ;  that  Captain  Belger,  then 
absent  on  leave,  had  directed  the  claimant's  agent  to  keep  the  horses 
in  pasture  until  they  could  be  inspected,  and  had  stipulated  that  the 
claimant  should  be  paid  thirty  cents  per  day  for  the  Keeping  of  each 
horse  ;  that,  subsequently,  except  as  hereafter  noticed,  all  the  horses 
sent  to  New  Orleans  as  aforesaid  were  accepted  and  paid  for  by  the 
government;  that  during  the  interval  between  the  arrival  of  the 
horses  and  their  acceptance,  the  government  became  indebted  to  the 
claimant  as  follows : 
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For  keep  of  442  horses $3,757  80 

For  valae  of  29  horses  which  died  from  eflEects  of  the  climate  2, 900  00 

For  value  of  five  horses  lost 600  00 

For  depreciation  in  value  of  15  horses,  50  per  cent 750  00 

7,907  80 
Interest  from  July  1,  1848. 

The  alleged  contract  with  the  claimant  for  the  purchase  and  trans- 
portation of  horses  is  not  proved,  and  must  he  laid  out  of  the  case. 

In  order  to  prove  the  charges  for  the  keeping  of  the  horses,  and  so 
forth,  the  claimant  has  introduced  two  depositions  of  William  Mish^ 
taken  io  New  Orleans,  one  in  1856  and  the  other  in  1867.  The  fol- 
lowing is  the  suhstance  of  the  deposition  of  1867  : 

That  the  witness  was  the  agent  of  the  claimant  in  New  Orleans 
from  1837  to  ahout  1860 ;  that  the  account  made  out  hj  Gkorge  Wil- 
liams, the  claimant's  book-keeper,  for  the  keep  of  horses  alone, 
amounted  to  |3,768  80 ;  that  said  charges  were  correct ;  that  Captain 
Belger  told  the  witness  repeatedly  that  the  keeping  of  the  horses  or* 
dered  and  received  should  be  paid  for  by  the  government  at  thirty 
cents  per  day  for  each  horse,  which  was  the  rate  agreed  upon  between 
the  witness  and  Captain  Belger  for  all  the  horses  to  be  kept  for  the 
United  States  ;  that,  after  this  contract  with  Captain  Belger,  acting, 
as  the  witness  understood,  for  the  government,  Belger  said  he  was 
going  to  Kentucky  on  short  leave,  and  directed  witness  to  turn  all  the 
norses  then  on  hand,  and  all  that  should  arrive,  on  a  pasture  then 
designated  by  him,  and  to  have  them  there  fed  with  grain,  and  the 
government  would  pay  thirty  cents  per  head  for  each  day ;  that  the 
greater  part  of  the  norses  ordered  were  then  on  their  way  to  New 
Orleans,  or  had  arrived,  and  that  all  ordered  arrived  very  shortly  after 
Captain  Belger  left  for  Kentucky ;  that  during  Captain  Belger 's  ab- 
sence, and  the  time  the  horses  were  received,  tnere  was  no  one  whom 
the  witness  knew  to  represent  Captain  Belger  in  the  inspection  of  the 
horses  expected  to  arrive,  and  Captain  Belter  told  the  witness  that  no 
one  was  authorized  to  inspect  horses  until  he  returned. 

This  witness  further  states  that  he  knew  that,  notwithstanding  all 
proper  care  was  taken,  twenty-two  of  the  horses  died  from  diseases  of 
tbe  climate;  that  fifteen  were  so  reduced  from  the  same  causes  as  not 
to  be  worth  more  than  one-half  the  government  price  ;  that  he  knew 
of  the  loss  from  the  pasture  of  one  of  the  horses ;  that  the  charge  of 
|750  for  the  fifteen  horses  reduced  is  correct ;  that  the  witness,  of  his 
own  knowledge,  can  depose  only  to  the  correctness  of — 

1st.  The  keep $3,768  80 

2d.   Twenty-two  horses  dead. 2,200  00 

3d.   One  horse  lost 100  00 

4tb.  Reduction  as  charged ••.« 760  00 

6,808  80; 

and  that  previously  to  the  above  transactions,  Captain  Belger  had 
been  in  the  habit  of  purchasing  horses  as  the  agent  of  the  United 
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States,  and  whatever  prices  lie  bought  them  at  were  paid  by  Colonel 
Hnnt,  United  States  quartermaster  at  New  Orleans. 

This  deposition  of  Mr.  Mish  is  yery  similar  to  his  other ,  taken  in 
1855. 

We  have  the  deposition  of  Captain  Belger.  He  says  that  he  made 
no  positive  agreement  with  Mish  for  the  keeping  of  horses  mentioned 
in  the  petition,  and  that  he  was  not  authorized  to  do  so  ;  that  the 
horses  that  were  purchased  and  being  purchased  at  that  time  in  New 
Orleans  for  the  public,  were  kept  by  Hayden  &  Kelly,  of  Lafayette, 
La.,  by  contract ;  that  he  stated  in  his  letter  to  Colonel  Hunt,  of  July 
8,  1847j  that  he  told  Mr.  Mish  he  should  speak  to  him  (Hunt)  on  the 
subject,  and  if  he  thought  it  a  proper  claim  it  would  be  paid,  as  the 
witness  considered  him  the  proper  judge  in  the  matter  ;  that  the  wit- 
ness' opinion  in  reference  to  the  charge  made  by  Dubois  for  keeping 
horses,  contained  in  the  same  letter,  was  adverse  to  the  claim  ;  that 
Colonel  Hunt  was  the  only  ofScer  who  could  have  sanctioned  such  an 
agreement ;  that  what  the  witness  did  in  regard  to  the  purchase  and 
management  of  horses  for  the  public  in  New  Orleans,  at  that  time, 
was  by  instructions  received  from  Colonel  Hunt ;  that  the  witness  was 
serving  under  his  immediate  orders,  and  could  not  have  made  such  an 
agreement  without  his  sanction. 

John  Smith,  in  his  deposition,  says,  that  at  the  Gkilt  House,  in 
Louisville,  Kentucky,  in  May  or  June,  1847,  (he  is  not  certain  as  to 
the  date,)  he  was  in  company  with  Oliver  Dubois  and  Captain  Belger, 
and  he  heard  Captain  Belger  tell  Mr.  Dubois  that  he,  Captain  Belger, 
had  told  Mr.  Mish  (Dubois'  agent  at  New  Orleans)  to  have  the  horses 
turned  out  until  the  time  of  inspection,  and  that  the  keep  should  be 
paid  to  him  for  them. 

There  is  one  other  deposition,  and  that  is  the  deposition  of  General 
T.  S.  Jesup,  Quartermaster  General.     This  witness  states  that  some- 
time in  November,  1848,  (he  thinks,)  a  claim  was  presented  to  the 
Quartermaster  General's  office,  througn  Lieutenant  Colonel  Thomas  F. 
Hunt,  who  had  been  on  duty  as  principal  quartermaster  at  New  Or- 
leans during  a  portion  of  the  war  with  Mexico,  in  behalf  of  Oliver 
Dubois,  for  the  keeping  of  a  number  of  horses  between  the  19th  of 
May  and  the  3d  of  tJuly,  1847,  and,  as  appears  by  the  records  of  the 
Quartermaster  General's  office,  for  twenty-nine  horses  that  had  died, 
five  reported  to  have  been  lost,  and  for  fifteen  that  had  been  reduced, 
as  it  was  said,  fifty  per  cent.,  these  items  of  the  account  bearing  date 
the  6th  of  July,  1847  ;  that  the  whole  claim  was  rejected  on  the  ground 
that  Mr.  Bubois  had  no  authority  to  keep  horses  at  the  public  expense 
which  did  not  belong  to  the  government,  and  that  the  government 
was  not  responsible  for  horses  that  had  died,  been  lost,  or  reduced 
while  in  his  possession ;  that  he  (Dubois)   was  understood  to  have 
based  his  claim  on  a  contract  with  the  junior  officer  of  the  quarter- 
master's department,  who  had  no  authority  to  make  such  a  contract; 
that  Dubois  had  applied  to  be  allowed  to  purchase  horses  ;  that  the 
witness  had  directed,  as  the  QuartermasterGeneralof  thearmy,  onhis 
arrival  in  New  Orleans  in  the  autumn  of  1846,  that  the  horses  for  the 
service  in  Mexico  should  be  purchased  only  in  New  Orleans ;  that 
Dubois  was  understood  to  be  desirous  of  going  to  Kentucky  and  othe 
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western  States  to  purchase  horses  for  the  government^  which  could 
not  be  granted  him^  for  it  would  have  been  giving  him  an  advantage 
over  all  persons  who  were  furnishing  horses.  The  witness  says  that 
be  informed  Mr.  Dubois,  in  the  presence  of  Major  Belger,  the  officer 
witb  whom  he  claimed  that  his  contract  had  been  made,  that  he  could 
antborize  no  purchases  elsewhere  than  in  New  Orleans  ;  that  the  wit- 
ness returned  from  Vera  Cruz  to  New  Orleans  in  the  beginning  of 
April,  1847,  and  confined  the  purchases  to  New  Orleans. 

This  is  a  plain  case.     The  horses,  at  the  time  they  were  kept,  as 
charged,  were  not  the  property  of  the  United  States.     Taking  all  the 
testimony  together,  we  are  satisfied  that  the  alleged  contract  for  the 
keeping  of  the  horses  is  not  proved.    But  even  if  the  contract  were 
proved,  it  would  make  no  difference,  because  it  is  clear  that  Captain 
belger  had  no  authority  to  make  any  such  contract.     Captain  Belger 
bimself  says  that  he  had  no  such  authority,  and  the  Quart^ermaster 
General  says  the  same.     It  is  impossible,  therefore,  to  decide  that  the 
United  States  are  liable  to  pay  for  the  keeping  of  horses  which  did  not 
belong  to  them,  and  for  which  keeping  they  did  not  expressly  or  im- 
pliedly promise  to  pay.     Nor  is  there  the  slightest  foundation,  under 
those  circumstances,  to  charge  the  United  States  with  the  loss  to  the 
claimant  occasioned  by  the  so  putting  the  horses  to  pasture. 
This  whole  case  may  be  summed  up  in  a  few  words. 
In  1847  the    Quartermaster  General  authorized  the  purchase  of 
horses  at  New  Orleans  for  the  government.     The  claimant  brought 
horses  there  in  order  to  sell  them  to  the  government,  but  the  inspec- 
tor being  absent,  the  sale  was  not  made.     The  claimant  then  put  the 
horses  out  to  pasture,  where  some  died,  some  were  stolen,  and  some 
became  poor.     The  residue  of  the  horses  were  afterwards  bought  and 
paid  for  by  the  government.     The  government  is  now  sued  by   the 
claimant  for  the  said  keep  of  the  horses  at  pasture,   and  for  the  value 
of  those  that  died,  &c.     The  ground  of  the  suit  is,  that  the  horses 
were  put  to  pasture  by  direction  of  the  government,  and  under  its 
agreement  to  pay  the  expense.     The  conclusive  answer  to  the  suit  is, 
that  no  such  direction  or  agreement  by  the  government,  as  relied  on, 
has  been  proved. 

It  is  proper  to  notice  that  the  Solicitor  objected  to  said  deposition  of 
Smith,  and  the  objection  is,  no  doubt,  valid.  As  there  was  no  proof 
of  Belger's  agency,  the  contract,  if  there  was  one,  was  void  as  to  the 
government,  and  the  supposed  acknowledgment  of  it  was,  of  course, 
immaterial.  If  it  be  said  that  as  Belger  was  asked,  on  cross-examina- 
tion, whether  he  had  made  the  acknowledgment,  and  had  answered 
that  he  did  not  recollect  to  have  done  so,  his  testimony  might  be  im- 
I>eached  by  proving  the  acknowledgment,  the  answer  is,  that  the  ac- 
knowledgment being  of  an  immaterial  fact,  proof  of  it  was  not  admis- 
sible for  any  purpose. 

It  is  also  proper  to  notice  that  the  claimant  states  in  his  petition 
that  there  had  been  no  action  upon  the  claim  in  the  department,  when, 
on  the  contrary,  the  deposition  of  the  Quartermaster  General  says  that 
the  claim  had  been  repeatedly  pressed  on  the  department  and  always 
rejected. 

We  are  of  opinion  that  the  claimant  has  no  cause  of  action. 
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Ar«iL  1»  1858«— Repoited  from  the  Court  of  Claims,  and  oommiCted  to  a  Committe  of  tlio 

Whole  Hotue  to-morrow. 


The  Oo0BT  OF  Glaimb  submit  the  following 

REPORT. 

To  the  hcnorable  the  Senate  ami  House  of  Bq^eeeniatiwe  (^  the  United 

States  in  Congress  aeeemUed : 

The  Court  of  Claims  respectfully  present  the  following  documents 
as  the  report  in  the  case  of 

JOSEPH  OLYMBR  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Letter  from  the  Third  Auditor,  with  aocompan^ng  documents, 
and  the  agreements  the  United  States  Solicitor  relative  to  the  same, 
transmitted  to  House  of  Bepresentatives. 

3.  Depositions  of  S.  H.  Woodson,  offered  by  claimant,  transmitted 
to  House  of  Bepresentatiyes. 

4.  Report  of  Third  Auditor  and  Second  Comptroller  upon  the  claim. 
6.  Claimant's  brief. 

6.  United  States  SoUcitor's  brief. 

7.  Opinion  of  the  Court. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof^  I  have  hereunto  set  my  hand  and  affixed  the 
r_  -  1  seal  of  said  Court,  at  Washington,  this  first  day  of  April, 
L^-^-J    A.  D.  1868. 

SAM'L  H.  HUNTINGTON, 

Chirf  Clerk  Covrt  of  Claims. 


UNITED  STATES  COURT  OP  CLAIMS. 

To  the  Honorable  Judges  dffhe  Cofwrt  of  Claims: 

Your  petitioner,  Joseph  Clymer,  of  the  State  of  Missouri,  respect- 
fully showeth,  that  on  the  18th  day  of  April,  1861,  he  entered  into  a 
contract  with  Lieut.  Colonel  Thomas  Swords,  a  quartermaster,  in  the 
army  of  the  United  States,  acting  for  and  in  behalf  of  the  United  States, 
which  contract  is  in  the  words  and  figures  following,  to  wit : 
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^'  Articles  of  agreement  made  and  entered  into  at  St.  Louis,  the 
eighteenth  day  of  April,  anno  Domino  one  thousand  eight  hundred  and 
fiuy-one,  between  Lieut.  Colonel  T.  Swords,  quartermaster  United 
States  army,  of  the  one  part,  and  Joseph  Clymer,  of  the  State  of  Mis^ 
souri,  of  the  other  part. 

This  agreement  witnesseth,  that  the  said  Thomas  Swords,  quarter- 
master for  and  on  behalf  of  the  United  States,  and  the  said  Joseph 
Clymer,  for  his  heirs,  executors  and  administrators,  have  mutually 
agreed,  and  by  these  presents  do  mutually  covenant  and  agree,  to  and 
w:ith  each  other,  as  follows,  to  wit : 

'^  1st.  That  the  said  Joseph  Clymer  shall  receive  at  Fort  Leaven- 
worth,  on  the  Missouri  river,  at  any  time  between  the  first  day  of 
May  and  the  thirty-first  day  of  July,  in  each  of  the  years  one  thousand 
eight  hundred  and  fifty-one,  and  one  thousand  eight  hundred  and  fifty- 
two,  respectively,  such  stores,  whether  of  clothing,  subsistence,  ord- 
nance, building  materials,  or  other  property  as  may  be  delivered  to 
him  in  good  order  by  the  assistant  quartermaster,  or  other  agent  of 
the, quartermaster  department  at  Fort  Leavenworth,  and  shall  trans^ 
port  them  with  all  despatch,  and  deliver  them  in  like  good  order,  and 
condition  to  the  quartermaster  or  assistant  quartermaster  at  El  Paso, 
in  the  State  of  Texas,  Dona  Ana,  Don  Fernando  de  Taos,  in  the  Ter- 
ritory of  New  Mexico,  according  to  the  instructions  he  may  receive 
from  the  assistant  quartermaster  at  Fort  Leavenworth,  at  the  time  the 
stores  to  be  transported  may  be  delivered  to  him. 

''  2d.  That  the  said  Joseph  Clymer  shall  transport  such  above  men- 
tioned stores  as  may  be  delivered  to  him  for  transportation,  in  good 
strong  wagons,  well  covered  with  two  new  substantial  duck  covers,  no 
wagon  to  be  loaded  with  more  than  five  thousand  pounds^  (in  addition 
to  the  provision  of  the  teamster,)  and  each  wagon  to  be  drawn  by  six 
yoke  of  good  strong  work  cattle,  or  five  pairs  of  good  strong  mules. 

' '  3d.  That  all  the  means  of  transportation  to  be  used  by  said  Joseph 
Clymer  under  this  agreement,  shall  be  submitted  to  the  assistant 
quartermaster  at  Fort  Leavenworth,  for  his  inspection,  and  such  only 
shall  be  used  as  he  may  accept  as  fit  for  the  trip. 

^'  4th.  That  the  said  Joseph  Clymer  shall  employ  at  least  one  man  in 
addition  to  the  teamsters,  for  every  five  wagons  in  each  train;  each 
man  to  be  well  armed  and  equipped,  and  provided  with  ammunition. 

'^  6th.  That  the  said  Joseph  Clymer  shall  have  a  train  in  readiness 
to  receive  freight  and  to  start  from  Fort  Leavenworth  at  any  time 
between  the  first  day  of  May  and  the  thirty-first  day  of  July,  in  each 
of  the  years  eighteen  hundred  and  fift^-one  and  eighteen  hundred  and 
fifty-two,  due  notice  having  been  previously  given  to  him,  by  the  party 
of  the  first  part,  of  the  amount  ox  stores  to  be  transported,  and  of  the 
time  when  the  train  must  be  in  readiness  to  start. 

'^  6th  That  the  said  Joseph  Clvmer  shall  pay,  at  the  rate  of  the  first 
cost,  to  the  United  States,  with  the  further  amount  of  fifty  per  cenJhm 
in  addition,  for  any  damage  or  deficiency,  at  the  point  of  destination, 
in  the  property  delivered  to  him  for  transportation,  unless  it  shall  be 
satisfactorily  shown  by  the  report  of  a  board  of  officers,  which  the  as- 
•sistant  quartermaster  shall  call  for,  that  the  damage  or  deficiency  was 
unavoidable. 
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*^  Tth.  That  the  said  Joseph  Olymer  shall  be  paid  out  of  the  office 
of  the  assistant  quartermaster  at  Fort  Leavenworth,  at  the  following 
rates,  to  wit :  ($12  84)  twelve  dollars  and  eighty-fonr  cents  per  hun- 
dred pounds  for  all  freight  delivered  by  him  at  El  Paso,  Texas ; 
f$12  50)  twelve  dollars  and  fifty  cents  per  hundred  pounds  for  all 
ireight  delivered  at  Dona  Ana,  New  Mexico ;  ($8  83)  eight  dollars 
and  eighty-three  cents  for  all  freight  delivered  at  Fernando  de  Taos, 
New  Mexico  ;  on  his  producing  the  receipt  of  the  assistant  or  acting 
quartermaster  of  the  post  at  which  the  stores  are  delivered,  for  the 
quantity  delivered,  ana  his  certificate  that  they  were  delivered  in  good 
order  ;  or  if  damaged,  that  the  damage  was  reported  on  by  a  board 
of  officers,  as  provided  for  in  the  6th  article  of  this  agreement. 

^'In  testimony  whereof  the  undersigned  have  hereunto  placed  their 
hands  and  seals  this  eighteenth  day  ofApril,  one  thousand  eight  hun- 
dred and  fifty-one." 


"  THOS.  SWORDS,  Q.  M.      [l.  s.1 

[l.  s.  1 


"  JOSEPH  CLYMER. 


"  In  presence  of — 

<'  Jambs  McEat, 

"  Wadswobth  Ramsat." 

Your  petitioner  further  shows  that  the  aforesaid  agreement  wa9 
made,  pursuant  to  a  public  notice  given  by  the  said  Lieut.  Colonel 
Swords,  dated  at  the  office  of  the  quartermaster,  inthecity  of  St.  Louis, 
January  7,  1851,  and  published  in  the  newspapers  printed  and 
circulated  in  the  State  of  Missouri,  whereby  bidders  were  notified  that 
they  would  be  required  to  bid  for  the  transportation  of  thirty  tons  and 
upwards  to  Fernando  de  Taos,  New  Mexico  ;  of  thirty  tons  and  up- 
wards to  Dona  Ana,  New  Mexico ;  and  of  one  hundred  and  seventy 
tons  and  upwards  to  Faso  del  Norte,  in  Texas,*— and  they  were  re- 
quired by  said  notice  distinctly  to  understand,  that  the  above  specified 
quantities  were  the  minimum  quantities  to  be  transported,  but  that 
every  contractor  should  be  prepared  to  carry  larger  quantities  than  the 
said  minimum,  for  each  of  tne  two  years  mentioned  in  said  agreement. 

Your  petitioner  further  shows  that  his  original  bid,  made  pursuant 
to  the  notice  aforesaid,  had  reference  only  to  the  transportation  of 
stores,  &c.,  to  El  Paso  and  Taos,  but  that,  after  the  same  was  made 
and  accepted,  he  was  solicited  by  Maj.  E.  A.  Ogden,  assistant  quarter-* 
master  at  Fort  Leavenwotrh,  by  a  letter  dated  February  26^  1851,  to* 
extend  his  oontrfK^t  so  as  to  emhraoe  also  the  transportation  to  DoBa 
Ana^  in  New  Mexico,  and  he  consenting  thereto,  the  contract  was  sa 
drawn. 

Your  petitioner  further  shows  that  on  the  24th  of  Aprili,  1861,  he^ 
entered  into  an  agreement  with  David  Waldo,  Jabez  Smith,  and  Wil- 
liam McCoy,  also  of  the  State  of  Missouri,  whereby,  in  consideration 
of  certain  matters  between  them  and  your  petitioner,  he  transferred  to 
them  all  the  benefit  accruing  from  said  contract,  and  all  the  advan* 
tages  and  privileges  appertaining  thereto,  except  to  the  amount  of  trans- 
portation of  160,000  pounds,  or  76  tons,  to  the  post  of  Faso  del  Norte, 
which  amount  was  to  be  transported  alone  by  your  petitioner,  and  ta 
oe  for  his  own  particular  use  and  benefit,  and  under  h»  entire  control ;. 
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and  it  was  also  furtber  agreed  between  said  Waldo,  Smith  and  McC^ 
and  yourpetitioner,  that  your  petitioner  was  to  receive  and  transport  the 
stores  intended  for  the  post  of  Taos,  leaving  the  said  Waldo,  Smith  and 
McCoy  to  transport  only  all  the  stores  to  Paso  del  Norte  and  Dona  Ana, 
except  the  150,000  pounds  retained,  as  aforesaid,  to  be  transported  to 
Paso  del  Norte  by  said  petitioner  ;  by  which  the  said  Waldo,  Smith 
and  McCoy  were  to  transport  190,000  pounds,  or  95  tons,  to  Paso  del 
Norte,  and  60,000  pounds,  or  30  tons,  to  Dofia  Ana.    But  your  peti- 
tioner  states  that  this  was  a  private  agreement  between  him  and  said 
Waldo,  Smith  and  McCoy,  of  which  the  United  States  had  no  notice. 
Your  petitioner  further  shows,  that  he  and  his  associates  aforesaid, 
had,  under  said  contract,  a  just  right  to  expect,  and  did,  in  fact,  expect, 
that  they  would  be  supplied  by  the  quartermaster'sdepartment,  accord- 
ing to  the  stipulations  of  said  contract,  with  the  following  amounts 
of  freight  for  each  of  the  years  1851  and  1852,  to  wit : 

To  Paso  del  Norte  160,000  pounds,  at  $12  84 |19,260  00 

To  Toas  60,000  pounds,  at  $8  80 5,298  00 

Which,  according  to  said  agreement  between  said 
Waldo,  Smith,  and  McCoy,  were  retained  for  trans- 
portation by  your  petitioner  alone ;  and  the  following 
to  have  been  transported  by  them,  to  wit : 

To  Paso  del  Norte  190,000  pounds,  at  |12  84 24,396  00 

To  Dona  Ana  60,000  pounds,  at  $12  50 7,500  00 

Making  a  total  per  annum  of. 56,464  00 

Total  for  the  two  years  1851  and  1852 112,908  00 


Yet  your  petitioner  says  that  in  the  year  1861  he  was  furnished  by 
the  said  quartermaster's  department  only  with  the  following  freight 
for  transportation  under  said  contract,  to  wit:  150,141  pounds  to  be 
transported  to  Paso  del  Norte,  and  61,135  pounds  to  be  transported  to 
DoSa  Ana.  He  left  Fort  Leavenworth  with  said  freight  in  May,  1851, 
and  delivered  the  freight  for  Paso  del  Norte  at  that  post  on  the  26th 
August,  1851,  in  good  order  and  condition  ;  that  intended  for  Do3a 
Ana  he  delivered,  according  to  a  subsequent  agreement,  in  good  order, 
at  Fort  Fillmore,  fifteen  miles  south  of  Dona  Ana,  on  the  25th  Octo- 
ber, 1851,  having  left  Fort  Leavenworth,  with  the  said  last  named 
freight,  on  the  30th  July,  1851.  For  this  freight  transported  in  the 
year  1861,  your  petitioner  received  pay  at  the  contract  price,  that  is,  the 
sum  of  $26,778  11,  or  thereabouts;  whereas,  if  he  had  been  furnished 
with  all  the  freight  that  he  was  entitled  to  by  said  contract,  he  would 
have  transported  the  same,  as  he  was  ready  and  willing  to  do,  accord* 
in^  to  the  terms  of  said  contract,  and  would  have  been  entitled  to  be 
paid  the  additional  sum  of  |29,677  89,  which  would  have  made  the 
sum  that  he  was  entitled  to  be  paid  for  that  year  $56,454,  as  afore- 
said. 

Your  petitioner  further  shows  that  he  was  subjected  to  great  loss  in 
getting  ready  to  comply  with  the  conditions  of  said  contract,  that  were 
to  be  performed  on  his  part— -for  both  the  years  1851  and  1862.    That 
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he  purchased  the  necessary  numher  of  wagons,  oxen,  SsCy  and  hired 
the  necessarj  number  of  men,  and  laid  in  the  necessary  quantity  of 
provions,  &.,  according  to  said  contract,  to  transport  the  said  minimum 
amount  of  freight  that  was  to  be  transported  by  him  to  El  Faso  Del 
Norte,  for  the  year  1852,  at  a  very  great  cost,  to  wit :  at  about  the 
6um  of  $25,000,  and  had  the  same  on  hand  ready  to  execute  his  said 
contract  at  the  proper  time  therefor.  But  he  alleges  the  fact  to  be 
that  after  he  had  made  all  the  necessary  arrangements  aforesaid,  to 
wit :  on  the  22d  March,  1852,  Major  E.  A.  Ogden,  assistant  quarter- 
master at  Fort  Leayenworth,  addressed  him  a  letter,  wherein  he  noti- 
fied your  petitioner  that  he  was  directed  by  the  Quartermaster  General 
to  inform  your  petitioner  that  he  would  not  be  required,  during  the 
then  coming  season,  to  transport  any  stores  under  his  said  contract  of 
the  18th  April,  1851,  which  letter  your  petitioner  received  a  few  days 
after  the  same  was  written .  When  your  petitioner  received  said  notice, 
to  wit :  on  the  6th  April,  1852,  he  informed  the  said  Major  Ogden,  by 
letter,  that  he  had  prepared  a  train  of  thirty  wagons  and  oxen,  for  the 
purpose  of  fulfilling  his  part  of  said  contract,  and  that,  in  consequence 
of  said  notice,  he  must  sustain  a  heavy  loss  ;  therefore  he  must  look 
to  the  department  for  an  indemnity  for  said  loss,  in  consequence  of  the 
non-performance  of  said  contract  on  the  part  of  the  department ;  he 
also  begged  him  to  reflect  on  the  subject  of  a  fair  settlement  of  the 
heavy  investment  he  had  been  put  to.  But  your  petitioner  was  left 
without  remedy  to  enforce  the  compliance  with  said  contract  by  the 
officers  of  the  quartermaster's  department,  and  his  outfit,  which  he 
had  prepared  for  the  occasion,  was  thrown  upon  his  hands,  at  a  great 
and  most  ruinous  sacrifice. 

He  begs  leave  to  embodv  herein,  and  to  submit  in  detail,  an  account 
of  tbe  expenses  to  which  he  was  actually  subjected,  that  your  honors 
may  be  enabled  to  judge  of  the  extent  of  the  injury  he  has  sustained, 
to  wit: 

30  wagons,  at  |180  each $5,400  00 

2  wagons  for  provisions,  at  $180  each 360  00 

64  new  wagon  sheets,  at|10  each 640  00 

3  barrels  rosin,  at  $5  each 15  00 

3  barrels,  750  lbs.,  tallow,  at  10  cents  per  lb 75  00 

16  tar  buckets,  at  |1  50  each 22  60 

5  jack  screws,  at  $3  each 9  00 

8  mess  boxes,  at|3each 24  00 

8  sets  cooking  utensils,  at  |15  each 120  00 

8  new  tents,  at  $10  each 80  00 

8  water  kegs,  at$2  each .t, 16  00 

1  set  wagon-maker's  tools 35  00 

192  yoke  of  oxen,  at  $55  per  yoke 10,560  00 

192  ox-yokes,  at  $3  each 576  00 

192  log-chains,  at  $3.50  each 672  00 

3  mules,  at  $75  each 226  00 

2  horses,  at  $86  each 170  00 

6  saddles  and  bridles 75  00 

12,960  lbs.  flour,  at  $3  per  cwt 388  80 
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9,000  Ibfl.  bacon,  at  10  cts.  per  lb $900  00 

10  bushels  beans,  at  |3  per  bnshel 30  00 

200  lbs.  rice,  at  10  cts.  per  lb 20  00 

10  galls,  vinegar,  at  60  cts.  per  gal 5  00 

3  sacks,  480  lbs.,  coffee,  at  14  cts.  per  lb 67  20 

3  bbls.,  750  lbs.,  sugar,  at  10  cts.  per  lb 75  00 

32  teamsters,  6  mos.  each,  at  |20  per  mo 3,840  00 

4  extra  teamsters,  at  same 480  00 

1  conductor,  6  mos.,  |80  per  mo 480  00 

1  assistant  conductor,  at  $50  per  mo 300  00 

38  new  rifles,  at  $20  each 760  00 

38  cartridge  boxes,  at  $1  50  each 67  00 

5  keffs  powder,  at  $6  50  per  keg 32  50 

500  lbs.  lead,  at  10  cts.  per  lb 50  00 

Contingent  expenses,  for  ox- whips,  trayeling  expenses,  ^i 

&c.,  in  buying  up  outfit 500  00 

Amount  paid  Messrs.  Keller  and  Bussel  for  compromise 

on  the  contract  for  transportation  to  Taos • 500  00 

27,560  00 


Your  petitioner  further  shows  that  after  the  said  contracfc  was 
abandoned  by  officers  of  the  United  States,  he  made  sale  of  such  of 
the  aforesaid  articles  as  could  be  sold,  with  the  utmost  diligence  and 
at  the  best  prices,  but  had  much  difficulty  in  doing  so  in  consequence 
of  the  fact  tnat  the  same  were  collected  beyond  the  frontier  of  Missouri, 
in  what  is  now  the  Territory  of  Kansas,  where  no  market  could  be 
found  therefor.  But  he  also  submits  in  detaU  an  account  of  said  sales, 
to  wit: 

10  wagons,  cost  $200  for  repairs  after  two  years'  ex- 
posure, sold  for  |600 — ^less  the  repairs $400  00 

6  wagons^  without  repairs 320  00 

2  "                   "            100  00 

3  "                   "            120  00 

The  remainder  were  worthless, 

192  log-chains 180  00 

100  ox-yokes 75  00 

92      '<        no  sale. 

2  mules,  $40  each 80  00 

1     ^'      strayed  and  not  found. 

1  horse 65  00 

1  horse  died. 

5  saddles,  no  sale. 

202  oxen,  sold  in  St.  Louis 5,200  00 

152     "      sold  in  the  country 1,724  00 

12,980  lbs.  flour,  all  spoiled. 

900  lbs.  bacon  sold  for 250  Oft 

10  bus.  beans,  no  sale. 
,200  lbs.  rice,  no  sale. 
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10  galls,  vinegar^  no  sale. 

3  sacks  ooflFee  sold  for |22  00 

Sbbls.  sugar 31  00 

32  teamsters,  compromised  at  two-thirds  their  time 1^920  00 

2  extra  hands            "                     "                 "         180  00 

1  conductor               "                     ''                "        180  00 

1  ass't  conductor      «                     "                 "        100  00 

38  rifles  sold  for 250  00 

38  cartridge  boxes,  no  sale. 

5  kegs  powder  sold  for 20  00 

500  lbs.  lead... 15  00 

3  bbls.  rosin,  no  sale. 

3  bbls.  tallow  sold  for 2T  00 

16  tar  buckets,  no  sale. 
.  3  jack  screws,  no  sale. 
8  mess  boxes,  no  sale. 

8  sets  cooking  utensils  sold  for 30  00 

8  tent  cloths— 3  sold  for 9  00 

8  water  kegs  sold  for.... 8  00 

1  set  wagon  maker's  tools 15  00 

64  wagon  sheets,  only  25  sold,  for 75  00 

11,386  00 

But  your  petitioner  was  put  to  great  expense  on 
account  of  the  aforesaid  cattle,  as  follows : 

Feeding  384  head,  and  herding  and  penning  7  mos.  at  5 

cts.  per  head,  for  210  nights $4,224  00 

30  head,  died 825  00 

Expenses  of  driving  to  market 900  00 

Which  should  be  deducted , 5,949  00 

Net  proceeds  of  sales 5,437  00 

To  recapitulate:  Your  honors  will  see  that  the  account  of  your 
petitioner,  for  actual  expenditure  on  account  of  said  contract,  and  the 
failure  of  the  United  States,  stands  thus : 

Amount  expended $27,560  00 

Amount  of  sales 6,437  00 

Net  amount  of  expenditure 22,123  00 


But  your  petitioner  respectfully  shows  that  he  is  entitled  to  recover 
of  the  United  United  States  greatly  more  than  the  aforesaid  sum  of 
$22,123,  on  his  own  and  on  account  of  Messrs.  Waldo,  Smith  and 
McOoy,  to  whom  he  must  account  upon  his  private  agreement  with 
them,  if  anything  is  allowed  on  account  of  the  interest  they  held  by 
said  agreement.     The  aforesaid  sum  of  $22,123  was  expended  by 
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himself  upon  the  execution  of  that  part  of  said  contract  retained  hf 
him.  As  he  performed  the  trip  to  raso  del  Norte  in  1851,  and  was 
equally  ready  to  perform  that  to  Taos,  he  submits  that  he  is  entitled 
to  be  allowed,  on  his  own  account,  the  value  of  transporting  the  60,000 

Eounds  to  the  latter  place,  or  |5,298.  As  he  was  fully  ready,  as  he 
as  already  shown,  to  comply  with  his  contract  in  1852,  and  was  pre- 
vented from  doing  so  by  the  default  of  the  quartermaster's  depart- 
ment, he  also  submits  that  he  is  entitled  to  receive  the  full  nrice  for 
the  transportation  of  the  150,000  pounds  to  Paso  del  Norte,  or  $19,260, 
and  the  60,000  pounds  to  Toas,  or  5^298,  as  the  just  and  equitable 
measure  of  damages  to  be  paid  him  by  the  United  States,  as  follows: 

Net  amount  of  expenditure $22,123  00 

Freight  to  Taos  for  1851 6,298  00 

Freight  to  Paso  del  Norte  for  1852 19,260  00 

Freight  to  Taos  for  1852 6,298  00 


■■ 


61,979  00 
But  your  petitioner  thinks  that  he  should  be  allowed  for 
direct  injury  to  his  business  and  credit  from  1st  May, 
1852,  to  1st  January,  1858 — ^the  most  of  the  time  being 
engaged  in  disposing  of  the  foregoing  outfit,  and  at- 
tending to  this  business — ^say 6,000  00 

Also  interest  on  the  sum  actually  paid  out  by  him,  that 
is  $27,560,  for,  say  3  years , 4,960  00 

Total  he  should  be  paid 61,929  00 


But  your  petitioner,  claiming  also  on  behalf  of  the  said  Waldo, 
Smith  and  McCoy,  insists  that  he  is  also  entitled  to  recover  for  that 
part  of  the  said  contract  which  he  assigned  to  them,  as  follows : 

For  189,859  pounds  of  freight  that  should  have  been 

fornished  for  Paso  del  Norte  in  1851 $24,379  89 

Same  in  1852 24,379  89 

60,000  pounds  for  DoSa  Ana  in  1852 7,500  00 

66,269  78 
To  which  add  as  above 61,929  00 

Total 118,188  78 


Your  petitioner  states  that  the  item  of  $600  paid  to  Messrs.  Keller 
and  Bussel,  by  compromise,  arose  as  follows :  To  supply  deficiencies 
in  his  means  of  transportation  occasioned  from  casualties  in  the  year 

1851,  he,  on  the  24th  March,  1852,  asreed  to  purchase  of  Kelley  and 
Bussel,  10  wagons,  at  $150  each,  to  be  delivered  by  the  4th  April, 

1852,  and  45  yoke,  or  90  cattle,  at  $56  per  yoke,  and  he  was,  after 
he  was  notified  that  said  stores  would  not  be  furnished  him  for  trans- 
portation, compelled  to  pay  them  the  said  sum  of  $500  to  be  released 
there&om. 


JOaSFfi  CLYMEB.  9 

Your  petitioner  further  shows,  that  in  1852,  after  the  said  contract 
was  violated,  and  to  save  himself  from  bankruptcy  and  ruin  in  conse- 
quence thereof,  he  applied  to  the  Secretary  of  W  ar  for  just  and  proper 
relief,  and  the  matter  was  referred  by  him  to  the  Quartermaster  Gene- 
ral of  the  United  States.  But  no  final  action  was  had  thereon  by  the 
executive  or  accounting  officers  of  the  United  States,  until  the  same 
was,  on  the  2'7th  December,  1854,  ftilly  reported  upon  by  the  Third 
Auditor  of  the  Treasury,  whose  report,  on  the  29th  December,  1854, 
was  concurred  in  by  the  Second  Comptroller  of  the  Treasury ;  which 
said  report  and  concurrence  are  herewith  filed  and  made  a  part  here- 
of, marked  exhibit  A. 

In  pursuance  of  the  opinion  of  the  Third  Auditor  that  it  was  com- 
petent only  for  Congress  to  grant  the  necessary  relief,  your  petitioner 
prepared  a  memorial  to  the  Senate  and  House  of  Bepresentatives, 
which  was,  on  January  2,  1855,  introduced  into  each  House.  In 
the  Senate,  the  same  was  referred  to  the  Committee  on  Military 
Affairs,  but  no  final  action  was  had  thereon,  the  said  committee  being 
engaged  in  preparing  a  report  in  favor  of  making  an  allowance  to 
your  petitioner  at  the  adjournment  of  the  last  session,  4th  March, 
1865.  In  the  House  of  Representatives,  the  said  memorial  was  also 
referred  to  the  Committee  on  Military  Affairs,  and  said  committee,  on 
February  23,  1855,  made  a  report  submitting  as  a  part  thereof  the 
report  and  views  of  the  Third  Auditor  and  the  Second  Comptroller  of 
the  Treasury,  and  accompanied  the  same  with  a  joint  resolution  au- 
thorizing the  accounting  officers  of  the  treasury  to  settle  the  claim 
upon  the  principles  of  equity  and  justice. — (See  report.  No.  110,  House 
of  Representatives  33d  Congress,  2d  session,  and  Joint  Resolution  No. 
59,  same  session.) 

All  of  which  your  petitioner  respectfully  submits,  and  prays  that 
he  may  be  awarded  against  the  United  States,  such  an  amount  of  dam- 
ages as  he  may  be  entitled  to  recover,  according  to  the  principles  of 
equity  and  justice^  and  he  will  ever  pray,  &c, 

JOSEPH  OLYMER. 

By  LUKE  LEE,  and 
R.  W.  THOMPSON, 

B%8  AUomeys. 

Statb  of  IndiaitAi  } 
Vigo  County.     \ 

Be  it  remembered  that  thiB  day  personally  came  before  me,  the  un- 
dersigned, a  notary  public  in  and  for  said  county,  George  W.  Ewing, 
who  being  dulv  sworn  says  that  he  verily  believes  that  the  matter  and 
things  set  forth  in  said  petition  of  Joseph  Clymer  are  true  in  sub- 
0tance  and  matter  of  fact. 

GEO.  W.  EWING. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  notarial 
Tt  a  1  "®^^  ^^  Terre  Haute,  in  said  county  this  29th  December,  A.  D. 
L^-  ®-J  1855. 

A.  B.  CRANE, 
Notary  PMic. 
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QUABTBRMASTEB  GbNBRAL'S  OfFICE, 

Washington^  April  24,  1854. 

Sib  :  I  herewith  enclose  certain  papers  in  relation  to  a  claim  of  Jo- 
seph Clymer,  for  damages  which  ne  states  have  heen  sustained  by 
himself  and  his  assignees,  in  consequence  of  the  non-fulfillment  of  8 
contract  entered  into  with  him  by  the  United  States,  by  and  through 
Lieutenant  Colonel  Thomas  Swords,  quartermaster  at  St.  Louis,  dated 
April  18,  1851,  for  the  transportation  of  army  stores  from  Fort  Lea- 
venworth, Missouri,  to  El  Paso,  Texas,  and  Doiia  Ana  and  Fernando 
de  Taos,  New  Mexico,  during  the  years  1851  and  1852. 

The  facts  and  history  of  the  case  are  as  follows :  In  reply  to  a  letter 
addressed  to  the  commissary  general  of  subsistence,  dated  the  11th  of 
October,  1850,  asking  for  an  estimate  of  the  amount  of  subsistence,  in 
bulk,  for  which  transportation  would  be  required  in  the  year  com- 
mencing July  1,  16..  1,  and  ending  June  30,  1852,  this  office  was 
informed  on  the  same  day  that  transportation  would  be  required  as 
follows: 

From  St.  Louis  to  Santa  F6  for 60  tons. 

From  St.  Louis  to  Fernando  de  Taos  for 60  ^^ 

From  St.  Louis  to  Albuquerque  for 114  '^ 

From  St.  Louis  to  Dona  Ana  for 60  " 

From  St.  Louis  to  El  Paso  del  Norte  for 340  " 

New  posts  to  be  established  in  department  No.  9,  New 

Mexico  for 300  " 


Making  in  the  aggregate  to  New  Mexico 934 


li 


This  does  not  include  the  Tth  infantry,  for  which  640  tons  additional 
were  estimated,  nor  the  two  companies  at  the  crossing  of  the  Arkan- 
sas and  Forts  Laramie  and  Kearny,  on  the  Oregon  route. 

On  the  28th  of  December,  1850,  Lieutenant  Colonel  Swords,  quar- 
termaster at  St.  Louis,  Missouri,  was  furnished  with  a  copy  of  the 
requisition  of  the  commissary  general,  and  informed  that  lie  might 
make  contracts  for  the  transportation,  for  two  years,  for  one^Judf  the 
quantities  to  each  post  mentioned  by  the  commissary  general  of  sub- 
sistence, but  that  the  contractors  must  be  bound  to  deliver  any  addi- 
tional quantity  which  the  department  might  require,  at  the  prices 
stipulated .  No  contract  to  be  made  for  supplies  for  the  7th  infantry, 
nor  for  the  '' new  posts  to  be  established,"  except  for  100  tons  for 
Santa  ¥6. 

On  the  30th  of  December,  1850,  he  was  informed  that  no  transfer 
or  assignment  of  bids  would  be  admitted  or  recognized. 

On  the  3d  of  January,  1851,  he  was  instructed  to  have  a  condition 
in  the  contract  to  Santa  FS,  that  the  contractors  shall,  if  required, 
start  a  train  of  thirty  or  forty  wagons  by  the  15th  of  April. 

On  the  7th  January,  1851,  Lieutenant  Colonel  Swords  advertised 
for  proposals  for  **  transportation  of  army  supplies,"  for  two  years, 
commencing  on  the  15th  of  April,  1851 : 
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To  Fort  Kearny 64  tons  and  upwards  each  year. 

To  Fort  Laramie 81  tons  and  upwards  each  year. 

To  Crossing  of  Arkansas 54  tons  and  upwards  each  year. 

To  Fernando  de  Taos 30  tons  and  upwards  each  year. 

To  Santa  V6 130  tons  and  upwards  each  year. 

To  Albuquerque 67  tons  and  upwards  each  year. 

To  Dona  A3a 30  tons  and  upwards  each  year. 

To  Paso  del  Norte 170  tons  and  upwards  each  year. 

He  states  in  his  advertisement  *' that  it  is  distinctly  understood  that 
the  ahove  specified  quantities  are  to  be  the  minimum^  and  every  con- 
tractor should  be  prepared  to  carry  larger  q^uantities,  of  which  due 
notice  will  be  given."  No  transfer  of  bids  will  be  admitted  or  recog- 
nized, &c. 

The  proposals  were  opened  on  the  16th  of  February^  1861,  when  it 
appeared  that  Joseph  Clymer  was  the  lowest  bidder  for  transportation 
to  " Fernando  de  Taos "  and  '*  Paso  del  Norte,"  but  not  for  Dofia  Ana. 

On  the  18th  of  April,  1861,  Colonel  Swords  entered  into  a  contract 
with  Joseph  Clymer,  by  which  he  agreed  to  receive  at  Fort  Leaven- 
worth, Missouri,  at  any  time  between  the  1st  of  May  and  the  31st  of 
July,  in  each  year,  1851  and  1862,  respectively,  "awcA  army  stores^ 
whether  of  clothing,  subsistence,  ordnance,  or  other  property,  as  may 
be  delivered  to  him  in  good  order  by  the  assistant  quartermaster,  or 
other  agent  of  the  quartermaster's  department,  and  transport  them 
with  all  despatch  and  deliver  them,  &c  ,  at  El  Paso,  in  the  State  of 
Texas,  Dona  Ana,  and  Fernando  de  Taos,  in  New  Mexico,  according 
to  the  instructions  he  may  receive  from  the  assistant  quartermaster  at 
Fort  Leavenworth  at  the  time  the  stores  to  be  transported  may  be  deliv- 
ered to  him." 

2d.  That  said  Clymer  shall  transport  ^^auch  above  meniumed  stares 
as  may  be  delivered  to  him  for  transportation,  in  good  wagons,  &c., 
&c. ,  *  *  each  wagon  to  be  drawn  by  six  yoke  of  work  cattle,  or 
five  pairs  of  mules. ' ' 

6th.  That  said  Clymer  shall  have  a  train  in  readiness  to  receive 
freight,  and  to  start  from  Fort  Leavenworth  at  any  time  between  the 
Ist  of  May  and  the  31st  of  Jul^  in  each  year,  1861  and  1852,  ^^due 
notice  having  been  preoiaudy  given  to  him  by  the  party  of  the  first 
part,"  (the  assistant  quartermaster,)  of  the  amoufU  of  stores  to  be 
transported,  and  of  the  time  when  the  train  must  be  in  readiness  to 
start. 

The  6th  article  designates  how  damaged  or  deficient  stores  are  to  be 
accounted  for  by  the  contractor. 

The  7th  article.  The  price  to  be  paid  for  the  transportation,  viz : 

<'|12  84  per  100  pounds  to  El  Paso. 
12  60  per  100  pounds  to  DoSa  Ana. 
8  83  per  100  pounds  to  Taos.'' 

It  appears  by  the  official  reports  of  Major  E.  A.  Ogden,  assistant 
quartermaster,  on  file  in  this  office,  and  by  Mr.  Clymer's  own  state- 
ment also,  that  there  was  forwarded  from  Fort  Leavenworth  in  1861, 
as  follows: 
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154,000  pounds  to  El  Paao T7  tons, 

60,000  pounds  to  DoSa  Ana 30   " 

None  to  Taos. 

Being  less  than  Lieutenant  Colonel  Swords'  advertisement  stated  as  the 
minimum  which  would  be  required  to  be  transported,  as  follows,  viz : 

To  El  Paso,  186,000  pounds,  at  |12  84 |23,882  40 

To  Taos,  60,000  pounds,  at  |8  83 6,298  00 

Total  in  1851 29,108  40 


In  1852,  there  were  no  stores  for  which  transportation  was  required, 
to  either  of  the  posts  embraced  in  the  contract,  consequently  there 
were  none  delivered  to  Mr.  dymer. 

The  difference  in  1852,  is  therefore : 

To  El  Paso,  340,000  pounds,  at  |12  84 |43,656  00 

To  Dona  Ana,  60,000  pounds,  at  12  50 7,500  00 

To  Taos,  60,000 pounds,  at  |8  83 5,298  00 

Total  in  1852 56,454  00 


Showing  that  the  contractor  wwid  have  earned^  had  all  the  stores 
advertised  for  transportation  by  Lieutenant  Colonel  Swords  been  de- 
livered to,  and  transported  by  him — 

In  1851,  as  above $29,180  40 

In  1852,  asabove 56,454  00 

Total  in  1851  and  1852 85,634  40 


The  contractor,  by  his  attorney  W.  Claude  Jones,  has  presented  an 
argument  with  certain  affidavits,  in  support  of  the  claim  as  stated 
above,  and  cites  several  authorities  in  support  of  it.  He  also  presents 
the  lowest  amount  of  damages,  which  he  states  ^^  oovld  be  cHowed^  " 
being  50  per  cent,  as  the  '^  aotual  prqfiJts^*  which  would  have  been 
made,  provided  he  had  been  furnished  with  the  stores,  and  had  Mu- 
tually transported  them  to  the  different  posts  above  designated,  vis : 
60  per  cent,  on  |86,636  40— |42,817  20. 

It  may  be  proper  to  notice  that  the  contract  does  nxA^  rrfer  to  tke 
advertisement  as  a  document  expla/natory  of  its  provisions ^  nor  state  any 
specified  qtiantity  to  be  transported  in  either  year,  and  that  **  theffA 
artide"  of  the  agreement  expresdy  provides^  '^that  said  J.  Olymer, 
shall  have  a  train  in  readiness  to  receive  freight,  and  to  start  from 
Fort  Leavenworth  at  any  time  between  the  1st  of  May  and  the  Slst 
of  July  in  each  year,  1861  and  1852,  duenotice\i2kYmghe&ii  previoudg 
given  to  him  by  the  party  of  the  first  part,  (the  United  States,)  of  the 
amount  of  stores  to  be  transported,  and  of  the  time  when  the  train 
must  be  in  readiness  to  start." 

Without  raising  the  legal  question,  whether  the  contractors  have  a 
right  to  fall  back  on  the  advertisement  of  Lieutenant  Colonel  Swords, 


JOSEPH  CLTlfSB  IS 

as  a  part  of  the  contract,  or  not,  it  is  not  disputed  that  the  advertisement 
▼ae  the  oriain  of  it ;  nor  that  Mr.  Clymer,  the  contractor,  may  not  have 
an  equitable  claim  for  dama^ ;  but  it  seems  to  be  necessary,  in  order  to 
make  a  just  estimate  of  such  damage,  that  the  fifth  article  of  the  agree- 
ment should  be  specially  referred  to.  It  is  not  shown  that  any  fiotios 
was  given  by  the  officer  of  the  department  at  Fort  Leavenworth,  to 
Mr.  Clymer,  or  his  agents,  that  any  more  stores  wonld  be  for  trans- 
portation to  El  Paso,  in  the  year  1861,  than  were  furnished  him,  or 
that  he  was  required  to  have  a  train  in  readineai  to  receive  any  more 
freight  for  that  post,  or  that  he  had  a  train  in  readiness  to  transport 
it,  had  he  been  so  required. 

It  is  not  shown  that  notice  was  given  that  any  stores  wonld  be  for 
transportation  to  '^  Fernando  de  Taos,  "  in  1861,  or  that  he  was  re- 
quired to  have  a  train^  or  that  he  actually  had  a  train  in  readiness  to 
receive  any  stores  for  that  post. 

In  1862,  (March  11,)  Migor  Ogden  was  instructed  by  telegraph  and 
by  mail,  to  notify  Mr.  dymer,  that  he  would  not  be  required  to  trans- 
port during  the  coming  season,  any  stores  under  his  contract  of 
April  18,  1861.  It  appears  that  Migor  Odgen  did  notify  Mr.  0.  by 
letter  dated  the  22d  March,  1862,  and  that  Mr.  Clymer  received  Mfgor 
Ogden's  letter,  on  or  before  the  1st  of  April,  1862. — (See  Mr.  Clymer's 
letter  to  this  office,  dated  April  1,  1862.)  Thus  it  appears  that  Mr. 
C.  was  not  only  not  notified  of  the  amount  of  stores  to  be  transported, 
and  of  the  time  when  a  train  must  be  in  readiness  to  start  in  1862  ; 
but  was  distinctly  informed  that  there  would  be  no  stores  for  trans- 
portion  in  that  year,  a  full  month  before  he  could  have  been  called 
upon  to  have  the  first  train  provided  for  in  that  year.  It  appears, 
however,  by  Mr.  Clymer 's  letter,  that  he  had,  before  the  receipt  of 
Major  Ogden's  letter,  prepared  a  train  of  thirty  wagons  to  transport 
160,000  pounds  to  El  raso,  as  he  states  under  the  6th  article  of  his 
agreement.  That  he  did  prepare  such  train  is  not  contested ;  but  it 
is  clearly  shown  that  he  was  not  required  to  do  so,  as  provided  for  in 
said  6th  article.  All  these  facts  should  be  considered  in  estimating 
the  amount  of  damage  to  be  awarded. 

Mr.  Jones,  in  his  argument,  (page  8,  printed  pamphlet,)  says,  ^^  I 
might  incidentally  enquire  what  was  the  cause  of  this  failure  of  thid 
government  to  carry  out  its  contract.  It  was  not  because  they  failed 
to  furnish  supplies  to  the  p^ts  in  New  Mexico,  but  forwarded  those 
supplies  through  a  different  route,  regardless  of  its  positive  agreement 
with  Clymer.  Government  *  *  *  *  broke  its  faith  to  Clymer,  and 
furnished  the  supplies  by  way  of  San  Antonio,  in  Texas,  and  El  Paso  del 
Norte.  Gk>vernment  has  no  excuse.  What  apology  can  be  offered  for 
its  breach  of  faith?  It  was  a  deliberate  change,  regardless  of  solemn 
covenant  and  vested  rights, ''  &c.,  &c. 

These  assertions  of  Mr.  Jones  are  in  direct  opposition  to  the  facts 
in  every  particular.  Stores  were  sent  to  El  Paso,  via  Texas,  in  1861, 
but  they  were  purchased  in  Baltimore,  by  instructions  from  the  com- 
missary general  of  subsistence,  and  this  office  required  on  the  2d  of 
December,  1860,  to  transport  them,  via  Indianola,  Texas,  thence  to 
El  Paso,  upwards  of  a  month  prior  to  the  date  of  Colonel  Swords' 
advertieementj  and  three  months  prior  to  the  date  of  Mr.  Clymer's 
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contract.  The  supplies  were  sent  by  a  public  train ,  under  the  charge 
of  an  officer  of  the  quartermaster's  department,  whose  instructions  are 
dated  January  14,  1851.  The  stores  w^e  on  the  coast  of  Texas, 
(Indianola,)  in  January  and  February,  1851,  and  most  of  them  at  San 
Antonio,  150  miles  in  the  interior,  prior  to  the  date  of  the  contract 
with  Clymer. 

The  stores  via  Texas  were  intended  to  meet  a' pressing  demand,  and 
it  was  supposed  they  might  be  sent  through  by  that  route,  and  arrire 
at  El  Paso  before  or  about  the  time  a  train  could  be  started  from  Fort 
Leavenworth  ;  but  the  government  had  other  objects  in  sending  sup- 
plies by  that  route.  One  was  to  test  the  relative  expense  of  transporting 
supplies  on  the  two  routes  ;  and  another,  that  the  movement  of  the 
train  with  its  escort  through  the  country  over  which  the  Camanches 
range,  would  have  the  effect  of  a  military  expedition  on  the  most 
exposed  frontier  of  Texas.  The  matter  is  respectfully  referred  for  the 
decision  of  the  accounting  officers  of  the  treasury. 

THOMAS  8.  JESUP, 
Quartemuister  General, 

Francis  Burt,  Esq. 
Third  Auditor,  Treasury  Department y  Washington^  D.  C. 


This  agreement,  made  and  entered  into  this  twenty-fourth  day  of 
April,  1851,  by  and  between  Joseph  Clymer,  of  Cass  county,  and 
State  of  Missouri,  of  the  first  part,  and  David  Waldo,  Jabez  Smith, 
and  William  McCoy,  of  the  county  and  State  aforesaid,  of  the  second 
part,  witnesseth : 

That  whereas  the  said  Joseph  Clymer  has  entered  into  a  contract 
with  Thomas  Swords,  colonel  and  assistant  quartermaster  of  the 
United  States,  bearing  date  the  eighteenth  day  of  April,  1851,  to 
transport  and  deliver  certain  amounts  of  government  stores  at  the 
several  points  of  El  Paso,  Dona  Ana,  Taos,  and  Bayado,  in  New 
Mexico,  for  two  years  from  the  first  day  of  May,  1861.  Now,  in  con- 
sideration of  the  parties  of  the  second  part  becoming  his  sureties  and 
entering  into  the  contract  with  him  for  the  faithful  performance  and 
carrying  out  of  said  contract,  the  said  Joseph  Clymer  hereby  binds 
himself,  his  heirs,  executors,  administrators,  and  assigns,  to  set  over, 
alien,  and  transfer  unto  the  parties  of  the  second  part,  all  the  benefit 
accruing  from  said  contract,  and  all  advantages  and  privileges  apper- 
taining, except  to  the  amount  of  transportation  of  one  hundred  and 
fifty  thousana  pounds  to  the  post  of  El  Paso,  which  amount  is  to  be 
transported  alone  by  said  Clymer,  and  to  be  for  his  particular  use, 
benefit,  and  behoof,  and  under  his  entire  control. 

It  is  further  understood  that  the  said  Clymer  is  to  release  and 
transfer  to  the  parties  of  the  second  part  all  his  right  and  title  to 
receive  any  drafts  or  moneys  accruing  from  the  said  contract,  binding 
himself  to  pass  directly  all  receipts  for  the  delivery  of  said  stores  to 
the  parties  of  the  second  part,  they  thereby  binding  themselves,  their 
heirs,  executors,  administrators,  and  asssigns,  to  pay  over  to  him  the 
drafts  or  money  which  may  properly  accrue  to  him^  and  of  right  be- 
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long  to  him,  upon  the  fall  and  satisfactory  delivery  of  the  above  one 
hundred  and  fifty  thousand  pounds  at  the  point  above  named — ^El 
Paso,  Texas.  ^ 

It  is  also  understood  that  the  said  Clymer  is  bound  to  receive  and 
transport  the  stores  delivered  to  him  according  to  the  terms  of  his 
agreement  for  the  posts  of  Taos,  Bayado,  New  Mexico,  unless  the 
parties  of  the  second  part  may  themselves  elect  to  receive  and  deliver 
them  upon  the  same  conditions  as  agreed  upon  by  said  Clymer  and 
Colonel  Thomas  Swords,  assistant  quartermaster  United  States  army. 

Also  understood  that  each  of  the  parties  to  this  agreement  are  to 
enjoy  the  benefits  and  privileges  belonging  to  each,  as  set  forth  in 
this  instrument,  during  the  continuance  of  the  contract,  viz :  two 
years  from  the  1st  day  of  May,  A.  D.  1851. 

In  witness  whereof  we  have  hereunto  interchangeably  set  our  hands 
and  seals,  day  and  date  first  above  written. 


JOSEPH  CLYMER, 
DAVID  WALDO, 
JABEZ  SMITH, 
WILLLAlM  McCOT. 
Witnesses :  P.  H.  Busbbll, 

T.  J.  BUBNBS. 


L.  s. 

L.  S. 
L.  8. 
L.  S. 


It  being  provided  in  the  foregoing  article  of  agreement  that  the 
parties  of  the  second  part  are  to  determine  whether  they  will  receive 
the  stores  intended  for  the  posts  of  Taos  and  Bayado,  and  transport 
the  same,  it  is  hereby  understood  and  agreed  upon  between  the  parties 
that  the  said  Joseph  Clymer  is  to  take  all  the  transportation  to  either 
of  the  above  posts,  or  to  the  post  of  Taos,  (Bayado  not  being  included 
in  an  amended  contract  made  with  Colonel  Thomas  Swords)  the  said 
parties  of  the  second  part  only  to  receive  and  transport  all  the  stores 
for  El  Paso,  Texas,  and  Dona  Ana,  New  Mexico,  except  the  one 
hundred  and  fifty  thousand  pounds  before  named,  and  agreed  to  be 
tran8x>orted  by  the  said  Joseph  Clymer. 

Signed  as  before. 


Tbbasubt  Drpabtkbnt, 
Third  Auditor's  Office,  June  17,  1866. 

I  hereby  certify  that  the  within  is  a  true  and  correct  copy  from  the 
copy  on  file  in  this  office. 

BOBEBT  J.  ATKINSON,  Auditor. 


Qt7arte3uiastbb's  Oftiob,  St.  Lotns,  Missouri, 

January  15,  1861. 

Sib  :  Your  letter  of  the  4th  ultimo,  addressed  to  the  Quartermaster 
General,  offering  to  renew  your  contract  of  last  year  for  transportins; 
supplies  to  Santa  F6,  has  been  referred  to  me.    Some  of  the  oondv* 
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tions  under  wbich  yoar  offer  for  renewal  is  made  being  inconsistent 
with  those  required  for  this  year,  your  proposition  cannot  be  consid- 
ered on  the  opening  of  the  bids  on  the  15th  of  next  month.  A  copy 
of  the  advertisement  is  herewith  enclosed,  and  I  should  be  pleased  to 
have  an  offer  from  you  on  the  conditions  required. 
Very  respectfully,  your  obedient  servant, 

THOMAS  SWORDS, 

Quartermaster. 
Mr.  Joseph  Olyheb, 

Weet  Pointy  Oass  county ^  Miseouri. 

Thibb  Auditor's  Offiob,  Jtme  12,  1856. 

A  true  copy  from  the  original  on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 


Occidental   Messenger^  Indq;>endence^   Missouri^    Saturday  morning^ 

February  1,  1851.     Vclume  1,  number  31. 

lOBGELLAmBOUS  ADVBRTIBEMBNIB. 

QuABiERMASTsa's  Offiob,  Si.  Louis,  Mibsouri, 

January  7,  1861. 

Sealed  proposals  will  be  received  at  this  office,  corner  of  Wash- 
ington avenue  and  Second  street,  until  the  15th  day  of  February 
next,  for  the  transportation  of  army  supplies  to  the  places  named 
below,  for  two  years,  commencing  on  the  1st  of  May,  1861. 

Annually. 

To  Fort  Kearny,  on  the  Platte^  fifty-four  tons  and  upwards. 

To  Fort  Laramie,  eighty-one  tons  and  upwards. 

To  Fort  Mackay,  at  the  crossing  of  the  Arkansas  Santa  F6  trail, 
fifty-four  tons  and  upwards. 

To  Fernando  de  Taos,  New  Mexico,  thirty  tons  and  upwards. 

To  Santa  Fe,  one  hundred  and  thirty  tons  and  upwards. 

To  Albuquerque,  New  Mexico,  fifty-seven  tons  and  upwards. 

To  DoSa  Ana,  New  Mexico,  thirty  tons  and  upwards. 

To  Paso  del  Norte,  New  Mexico,  one  hunored  and  seventy  tons 
and  upwards. 

Separate  proposals  will  be  received  for  each  of  the  above  routes,  or 
bids  may  include  two  or  more ;  but  in  each  case  the  contractor  will 
be  required  to  bind  himself  to  receive  at  Fort  Leavenworth,  at  anj 
time  during  the  months  of  May,  June,  and  July,  of  each  year,  such 
army  stores,  whether  of  clothing,  subsistence,  ordnance,  or  other 
government  property,  which  may  there  be  delivered  to  him  or  hi« 
agf  nt,  suitably  packed  and  prepared  for  transportation,  to  be  by  him 
delivered,  in  like  good  order,  at  the  place  or  places  agreed  upon. 
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It  is  distinctly  understood  that  the  above  specified  quantities  are 
the  minimum,  and  eyerj  contractor  should  be  prepared  to  carry 
larger  quantities,  of  which  due  notice  will  be  given. 

The  bids  will  state  the  price  for  the  transportation  of  every  hundred 
pounds,  and  every  bid  must  be  accompanied  by  the  guarantee  of  some 
renponsible  person  as  to  the  good  faith  and  ability  of  the  bidder  for 
the  performance  of  the  contract. 

The  privilege  is  reserved  to  reject  any  or  all  the  bids,  if  deemed  to 
the  public  interest  to  do  so. 

No  transfer  or  assignment  of  bids  will  be  admitted  or  recognized, 
and  no  bid  will  be  accepted  from  any  individual  or  firm  if  he  or  they 
put  in  more  than  one  bid. 

THOMAS  SWORDS, 

no30  3t  Lieut.  Col.y  and  Quartermaster  U.  S,  A. 

Third  Am>iT0R'6  Ovficb,  June  12,  1866. 

A  true  copy  of  a  copy  of  the  original  now  on  file  in  this  office. 

BOB'T  J.  ATKINSON,  Judiior. 


Quartebmastbr's  Office, 
8t.  Louis,  Misaouriy  February  15,  1851. 

Sir  :  I  have  to  inform  you  that  your  bid  for  the  transportation  of 
array  supplies  to  Fernando  de  Taos,  at  |8  83,  and  to  Paso  del  Norte, 
at  $12  84  per  one  hundred  pounds,  is  the  lowest  received,  and  that 
you  are  therefore  entitled  to  the  contract  for  those  two  points. 

Should  it  not  be  convenient  for  you  to  come  here  with  your  securi- 
ties to  sign  the  article  of  agreement,  I  have  written  to  Major  Ogden 
to  have  them  executed  at  Fort  Leavenworth ;  but  at  the  same  time 
have  written  to  him  that,  as  I  have  understood  that  the  post  has 
removed  from  Taos  to  the  Bayado,  on  the  head  waters  of  the  Canadian, 
this  side  of  the  mountains^  and  easily  accessible  by  wagon  from  Bent's 
Fort,  I  should  expect  the  freight  delivered  there  to  be  a  reduced  rate, 
and  as  your  bid  for  all  taken  on  to  Taos. 

Your  early  attention  to  the  matter  is  earnestly  requested ;  and  let 
me  hear  from  you  on  receipt  of  this. 

Very  respectfully,  your  obedient  servant, 

THOS.  SWOBDS, 

Quartermaster. 
Mr.  Joseph  Gltmbr, 

Weetportj  Case  county , 


Third  AunrroR's  Office, 

June  12, 1856. 

A  true  copy  of  the  copy  of  the  original  on  file  in  this  offioe. 

BOB'T  J.  ATKINSON, 

Auditor. 
Bep.  0.  a  161 2 
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Fort  LEAVSNwoRTHy 

March  22,  1852. 

Dear  Sir  :  The  Quartermaster  General,  in  a  telegraphic  despatch 
just  received,  directs  me  to  inform  you  that  you  will  not  be  required, 
during  the  coming  season,  to  transport  any  stores  under  your  contract 
of  18th  April  last. 

Very  respectfully,  your  obedient  servant, 

B.  A.  OGDEN, 
Assitftani  Quartermaster. 
Mr.  Joseph  Cltmer, 
Westport^  Missouri. 

[Duplicate  sent  to  Westport.] 

Treasury  Department, 
Third  Auditor's  Office,  June  17,  1856. 

I  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  from 
the  copy  on  file  in  this  office. 

BOB'T  J.  ATKINSON, 

Auditor. 


Fort  Leavenworth,  February  26,  1851. 

Dear  Sir  :  I  perceive  from  an  abstract  of  bids  just  received  from 
Colonel  Swords  that  you  are  the  lowest  bidder  for  transportation  to 
El  Paso  and  Taos.  It  seems  to  me  it  would  be  to  your  interest  to 
have  the  transportation  to  Dofia  Ana  also,  which  you  know  is  thirty- 
one  miles  this  side  of  El  Paso.  A  new  post  has  been  occupied  also  on 
Bayado  creek,  a  position  you  know  perfectly  accessible  by  wagons  on 
this  side  of  the  mountains,  and  separated  by  them  from  Taos,  in  fact, 
nearly  east  of  Taos,  on  the  Bent's  Fort  road,  and  some  fifty  miles,  I 
believe,  from  the  wagon  mounds.  If  disposed  to  take  freight  to 
Dofia  Ana,  a  little  less  than  to  El  Paso  and  to  Bayado,  at  a  fair  price, 
(less  than  Santa  F6  prices,)  please  make  me  a  proposition  at  once,  by 
mail,  that  I  may  know  what  disposition  to  make  of  existing  proposi- 
tions from  others.  If  you  can  come  up  in  person,  I  could  at  the  same 
time  draw  up  the  contracts,  so  that  you  need  have  no  further  trouble 
on  that  account,  Colonel  Swords  having  requested  me  to  draw  up  your 
El  Paso  and  Taos  contracts  here. 
Tours,  very  respectfully, 

E.  A.  OODEN, 
Assistant  Quartermaster. 

Mr.  Joseph  Clymer, 
Westport,  Missouri. 
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FoBT  Lbavbnworth,  March  22,  1852. 

Dbab  Sir  :  I  have  just  received  a  telegraphic  despatch  from  the 
Quartermaster  General  directing  me  to  inform  you  that  you  will  not 
be  required  during  the  coming  season  to  transport  any  stores  under 
your  contract  of  the  18th  April,  1851. 

Very  respectfully,  your  obedient  servant, 

E.  A.  OGDEN, 
Assistant  Quartermaster. 
Mr.  Joseph  CSltmer, 
tFestportf  Missouri. 


Trbashry  Dspabtmbnt, 
Third  Auditor's  Office,  June  17, 1856. 

I  hereby  certify  that  the  within  is  a  true  and  correct  copy  from  the 
copy  on  file  in  this  office. 

BOB'T  J,  ATKINSON, 

Auditor. 


Wbstpobt,  Cass  Countt,  Missouri, 

AprU  1,  1852. 

Dear  Sir  :  I  have  just  received  the  enclosed  cojpy  from  Major  E.  A. 
Ogden,  at  Fort  Leavenworth.  I  beg  leave  to  inform  you  that  I  have 
prepared  to  send  out  to  El  Paso  one  train  of  thirty  wagons  to  transport 
one  hundred  and  fifty  thousand  pounds ;  and  by  reference  to  the  fifth 
article  of  my  agreement  with  the  government  I  was  fully  authorized 
to  make  the  outfit,  which  I  have  now  done,  in  good  faith  to  the  gov* 
ernment ;  and  if  not  permitted  to  use  the  outfit  this  year,  as  the  coo^ 
tract  contemplated  I  should  do,  I  will  lose  much,  and  be  put  to  greair 
stress  and  heavy  sacrifice  on  the  property. 

I  expect  to  be  governed  by  the  meaning  of  my  contract  with  the- 
government  of  April   18,  1851,  unless  you  may  think  proper  te^ 
arrange  in  some  way  to  save  me  from  a  heavy  loss. 
Very  respectfully,  your  obedient  servant, 

JOSEPH  OLTMEB. 

Major  General  Jb5UP, 

QuartemMster  General. 


Takasdrt  Dbpartkbiit, 
Third  Auditor's  Office,  June  11, 1856; 

I  hereby  certify  that  the  within  is  a  true  and  correct  copy  of  the 
original  on  file  in  this  office. 

BOB'T  J.  ATKINSON, 

Auditor. 
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Wbbtport,  AprU  24,  1852, 

Received  of  Joseph  Clymer  five  hundred  dollars  in  consideration  of 
cancelling  the  within  contract. 
$500.  EELLEB  &  BUSSELL. 

We  have  this  day  sold  to  Joseph  Clymer  the  following  property : 
ten  of  our  wagons,  at  the  blacksmith  shop  of  ours,  to  be  selected  by 
the  said  Clymer.     Also  forty-five  yoke  of  good  average  cattle ;  the 
cattle  to  be  determined  on  by  said  Clymer  &  Keller  at  the  following 
prices :  one  hundred  dollars  for  each  wagon,  and  fifty-five  dollars  for 
each  yoke  of  oxen  cattle,  the  cattle  to  be  delivered  at  the  commence- 
ment of  the  grazing.     We  also  furnish  with  each  yoke  of  cattle  a 
good  walnut  yoke,  ring,  and  staple,  also  forty  half-inch  ox  chains  in  our 
possession  ;  the  said  Clymer  promises  to  pay  fifteen  hundred  dollars 
at  the  time  of  delivery,  the  remainder  on  or  before  the  first  day  of 
November,  1852.     The  wagons  to  be  ready  for  selection  by  the  4th  of 
April  next. 

Witness  our  hands  this  4th  day  of  March,  1852. 

KELLEB  &  BUSSELL, 


Witness : 

Isaac  G.  Baker. 

Cancelled  24th  April,  1852. 
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EELLEB  &  BUSSELL, 
JOSEPH  CLYMEB, 


Trbasurt  Drpabtmbnt, 
Third  Auditor's  Office,  June  17,  1856. 

I  hereby  certify  that  the  within  are  true  copies  of  the  copies  on  file 
in  this  office. 

BOB'T  J.  ATKINSON. 

Auditor. 


State  op  Missouri,  ) 
Jackson  County,    \    ' 

Personally  appeared  before  me,  George  B.  Hotsenpiller,  a  justioe  of 
the  peace  in  and  for  Jackson  county.  State  of  Missouri,  James  W.  D. 
Boyer,  a  respectable  and  reputable  citizen  of  lawful  age,  who  being 
duly  sworn  deposeth  and  saith : 

That  he  has  been  since  the  year  1848  entirely  and  fully  familiar 
with  the  operations  of  David  Waldo  Ss  Co.,  (compost  of  David 
Waldo,  Jabez  Smith,  and  William  McCoy,)  who  were  during  that 
year,  and  have  since  that  time,  been  largely  engaged  in  freighting  for 
the  government  across  the  plains  to  Santa  ¥%  and  other  posts,  in  New 
Mexico,  and  to  Fort  Laramie,  and  that  he  has  been  in  their  employ- 
ment during  the  greater  portion  of  this  period. 


JOSEPH  CLTMES*  21 

Deponent  fnrther  saith  that  he  has  seen  the  contract  of  Joseph 
Cljrmer,  of  the  24th  of  April,  A.  D.  1851,  with  said  David  Waldo 
&  Go.y  wherehyhe  transferred  his  privilege  and  benefit  of  transporting 
some  ninety-three  to  ninety-five  tons  of  public  stores  for  each  of  the 
years  1851  and  1852  to  El  Paso,  in  Texas,  at  rate  of  twelve  dollars 
and  eighty-four  cents  (|12  84)  per  100  pounds,  and  some  thirty  tons 
to  Dona  Ana,  New  Mexico,  at  rate  of  twelve  dollars  and  fifty  cents 
($12  50)  per  100  pounds,  from  Fort  Leavenworth,  accruing  to  said 
Clymer  under  his  contract  with  Colonel  Thomas  Swords,  assistant 
quartermaster  of  the  United  States  army,  of  date  of  18th  April,  A,  D. 
1851,  notice  of  which  was  published  in  many  of  the  newspapers  of  the 
country  at  the  time,  and  by  him  read. 

Deponent  further  saith  that  for  both  of  the  years  1851  and  1852 
said  David  Waldo  &  Co.  were  provided  with  a  large  number  of  wag- 
ons and  oxen,  and  prepared  and  ready  to  execute  faithfully  and 
promptly  all  the  transportation  of  said  public  stores  as  advertised, 
and  expected  to  execute  the  same ;  and  that  from  deponents  personal 
knowledge  of  said  David  Waldo  &  Co.'s  business,  he  knows  that 
they  expected  said  freight  as  aforesaid,  and  were  prepared  to  transport 
the  same  with  the  usual  notice. 

Deponent  is  acquainted  with  all  the  details  of  freighting  across  the 
plains;  has  fitted  out  trains  of  wagons  for  that  purpose,  and  has  acted 
as  general  aeent  for  David  Waldo  &  Co.  in  their  freighting  opera- 
tions^ and  believes  that  the  aforesaid  ninety-five  tons  of  freight  to  EI 
Paso,  Texas,  at  |12  84  per  100  pounds,  and  thirty  tons  to  Dona  Ana, 
New  Mexico^  at  $12  60,  would  have  yielded  said  David  Waldo  &  Co. 
large  profits,  particularly  as  last  season  as  well  as  this  season  were 
both  favorable  years  for  freighting  to  Dona  Ana  and  El  Paso,  and 
that,  by  reason  of  being  deprived  of  said  freight  as  aforesaid,  and 
which,  by  reason  of  the  government  advertisement,  they  had  good 
cause  to  rely  upon,  said  David  Waldo  Ss  Co.  have  been  greatly  dis- 
appointed, injured,  and,  deponent  believes,  have  sustained  great 
damage ;  and  further  deponent  saith  not. 

JAMES  W.  D.  BOTER. 

Sworn  to  and  subscribed  before  me  this  6th  day  of  June,  1852. 

G.  R.  HOTSENPILLER,  J.  P. 


Statb  ov  MiBsounr,  )  ^ 
County  of  JtzcksoUj  )    ' 

I,  John  B.  Swearengen,  clerk  of  the  county  court  within  and  for 
the  county  aforesaid,  do  hereby  certify  that  Gheorga  B.  Hotsenpiller, 
esq.^  whose  genuine  signature  appears  to  the  foregoing  affidavit,  now 
is,  and  was  at  the  time  of  so  doing,  a  justice  of  the  peace  within  and 
lor  the  county  aforesaid  duly  appointed,  commissioned,  and  qualified, 
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and  that  full  faith  and  credit  is  due,  and  ought  to  be  given  as  well  in 
courts  of  justice  as  thereout,  to  all  his  official  acts  as  such. 
In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  affixed 
r        -|   the  seal  of  said  court,  at  office  in  the  citj  of  Independence, 
L^-  ^-J  this  Tth  daj  of  June,  A.  D.  1852. 

JOHN  R.  SWEARENGEN,  Clerk. 

Trbasury  Dspabtment, 
Third  Auditor's  Office^  June  IT,  1856. 

I  hereby  certify  that  the  within  is  a  true  and  correct  copy  of  the 
original  on  file  in  this  office. 

ROB'T  J.  ATKINSON, 
' Auditor. 

Statb  of  Missouri,  ) 
Jcu^kdon  County^     )    * 

Personally  appeared  before  me,  George  B.  Hotsenpiller,  a  justice  of 
the  peace  in  and  for  Jackson  county,  Imles  W.  Burrord,  a  respectable 
and  truthful  citizen  of  same  county,  of  lawful  age,  who,  being  duly 
sworn,  deposeth  and  saith : 

That  he  is  well  acquainted  with  each  of  the  individuals  composing 
the  firm  of  David  Waldo  &  Oo.,  and  knows  that  they  have,  for  the 
last  three  or  four  years,  been  extensively  employed  in  the  transporta- 
tiontof  government  stores  to  Santa  F6  and  other  posts  in  New  Mexico, 
and  to  Fort  Laramie,  on  the  Calitornia  road. 

Deponent  further  saith,  that  during  the  year  1851  he  knows  that 
the  said  David  Waldo  &  Co.  purchased  a  number  of  large  wagons 
and  a  large  number  of  oxen,  in  addition  to  a  lar^e  stock  of  each  on 
hand  before,  in  the  expectation  of  transporting  freight  for  the  govern- 
ment to  El  Paso,  in  Texas,  for  two  years,  viz :  in  the  years  1851  and 
1852. 

Deponent  further  saith,  that  from  his  knowledge  of  the  said  David 
Waldo  &  Oo.,  and  their  facilities  and  appliances  for  freighting,  he  be- 
lieves that  they  were  fully  prepared  on  their  part  to  transport  all  that 
the  quartermaster  had  advertised,  and  knows  that  they  would  have 
promptly  executed  it  whenever  notified. 

Deponent  further  saith,  that  he  knows  that  the  said  David  Waldo 
&  Co.  have  now  on  hand  a  large  amount  of  material^  wagons,  oxen, 
&c.,  &c.,  unemployed  and  not  in  use  in  consequence  of  the  failure  on 
the  part  of  the  government  to  supply  the  freight  they  had  reason  to 
expect  from  the  published  advertisement  of  the  government  quar- 
termaster. 

MILES  W.  BURFORD. 

Sworn  to  and  subscribed  before  me  this  6th  day  of  June,  1852. 

J.  R.  HOTSENPILLER,  J.  F. 


State  op  Missouri,  ) 
County  of  Jackaony  )    * 

I,  John  R.  Swearingen,  clerk  of  the  county  court  within  and  for 
the  county  aforesaid,  do  hereby  certify,  that  Gleorge  R.  Hotsenpiller, 
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esq.,  whose  genuine  signature  appears  to  the  foregoing  affidavit,  now 
is,  and  was,  at  the  time  of  so  doing,  a  justice  of  the  peace,  within  and 
for  the  county  aforesaid,  duly  appointed,  commissioned,  and  qualified, 
and  that  full  faith  and  credit  is  due  and  ought  to  he  given  as  well  in 
courts  of  justice  as  thereout  to  all  his  official  acts  as  such. 

In  testimony  whereof^  I  have  hereunto  set  my  hand  and  affixed 
Ft  a  1  ^^®  ^^  ^^  ^^  court  at  office,  in  the  city  of  Independence, 
L^-  ^-J  this  Tth  day  of  June,  1852. 

JOHN  R.  SWEARINGEN,  Clerk. 

Treasury  Dbpartmbnt, 
Third  Auditor's  Office,  June  IT,  1856. 
I  herehy  certify  that  the  foregoing  are  true  copies  of  the  originals 
on  file  in  this  office. 

ROBERT  J.  ATKINSON,  AudUor. 


Depontian  of  H.  M.  Cummins. 

Personally  appeared  hefore  me,  Qeorge  R.  Hotsenpiller,  an  acting 
justice  of  the  peace  in  and  for  the  county  of  Jackson,  State  of  Mis- 
souri, Hiram  A.  Cummins,  who,  being  duly  sworn,  deposeth  and 
saith : 

That  he  has,  for  the  last  three  years,  acted  as  manager  or  superin- 
tendent of  trains  of  wagons  of  David  Waldo  &  Co.,  in  the  transpor* 
tation  of  freight  upon  the  plains,  and  is  familiar  with  their  operations 
and  their  materiel  for  freighting. 

Deponent  knows  that  the  said  David  Waldo  &  Co.,  composed  of 
David  Waldo,  Jabez  Smith,  and  William  McCoy,  expected  to  trans- 
port a  considerable  quantity  of  freight  to  El  Paso,  in  Texas,  in  the 
year  1851,  and  had  provided  largely  for  it. 

Deponent  knows  ttiat  they  had  a  number  of  wagons  amply  sufficient 
to  transport  the  same,  and  also  a  large  number  of  oxen,  which  they 
designed  for  carrying  the  said  freight ;  and  also  knows  that  they  re- 
tained the  same  when  they  might  have  sold  them,  in  the  expectation 
of  being  duly  notified  to  be  in  readiness  to  receive  the  freight  at  Fort 
Leavenworth. 

Deponent  is  aware  that  the  said  David  Waldo  &  Co.  were  put  to 
much  inconvenience  and  were  much  damaged  by  not  getting  the 
freight,  as  well  as  the  loss  of  the  profit  which  they  might  have  made 
in  transporting  it. 

And  further  deponent  saith  not. 

bit 

HIEAM  +  N.  CUMMINS 

mark. 

Witness : 
Jambs  M.  Mubrt. 

Sworn  to  and  subscribed  before  me  this  28th  day  of  May,  1852. 

a.  R.  HOTSENPILLER, 
Justice  of  the  Peace. 
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State  of  Missouri,  )  ^. 
County  of  Jackson,  J     ' 

I,  John  R.  Swearingen,  clerk  of  the  county  court  within  and  for 
the  county  aforesaid,  do  hereby  certify  that  George  R.  Hotaenpilto, 
esq.,  whose  genuine  signature  appears  to  the  foregoing  affidavit,  now 
is,  and  was  at  the  time  of  so  doing,  a  justice  of  the  peace  within  and 
for  the  county  aforesaid,  duly  appointed  and  qualified  ;  and  that  fall 
faith  and  credit  is  due  and  ought  to  he  given,  as  well  in  courts  of  jus- 
tice as  thereout,  to  all  his  official  acts  as  such. 

I  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
[l.  S.J  seal  of  said  court,  at  office  in  the  city  of  Independence,  this 
Vth  day  of  June,  A.  D.  1852. 

JOHN  R.  SWEARINGEN, 

Clerk. 

Trbasuby  Dspabtment, 
Third  AuiUar's  Office^  June  IT,  1856. 

I  herehy  certify  that  the  foregoing  are  true.ajpies  of  the  originals 
on  file  in  this  office. 

ROB'T  J.  ATKINSON, 

Auditor. 


State  op  Mibsouki, 
JcLckaon  County^    \    * 

Personally  appeared  hefore  me,  L.  P.  Wills,  the  undersigned,  an 
acting  justice  of  the  peace  in  and  for  said  county,  Nathan  H.  McKin- 
ney,  of  lawful  age,  and  personally  known  to  me  to  be  a  respectable 
and  reputable  citizen,  who,  being  duly  sworn,  deposeth  and  saith: 
That  he  went  to  Santa  Fe,  New  Mexico,  as  a  wagon  master,  in  the 
year  A.  D.  1850,  in  charge  of  one  of  Mr.  Joseph  Olymer's  trains 
freighting  for  the  government  of  the  United  States ;  and  that,  in  like 
manner,  he  conducted  a  second  train  for  said  Clymer  to  El  Paso, 
Texas — started  in  May,  and  returned  in  November,  A.  D.  1851,  for 
which  services  said  Clymer  paid  deponent  $80  per  month  and  found 
him ;  and  that,  at  like  wages,  he  was  engaged  to  conduct  said  Clymer's 
train  for  the  year  A.  D.  1852,  under  his  two  year  contract  with  the 
government  of  the  United  States.  Deponent  went  to  said  Clymer's 
residence,  formerly  in  Cass  countv,  (now  in  Yernon,^  Missouri,  about 
the  10th  of  April,  1852,  when  said  Clymer  showed  aeponent  a  notice, 
dated  about  22d  of  March,  1852,  from  Major  E.  A.  Ogden,  quarter- 
master at  Fort  Leavenworth,  notifying  said  Clymer  that  he  would  not 
be  furnished  any  freights  for  the  present  year  of  A.  D.  1852,  under 
his  said  contract  of  18th  of  April,  1851.  Deponent  has  seen  and  read 
said  contract  of  18th  of  April,  1851,  and  states  that,  prior  to  the  date 
of  said  notice  of  said  Ogden  of  the  22d  of  March  last,  that  said  Cly- 
mer's train,  as  required  to  be  prepared  in  the  5th  article  of  said  con- 
tract, was  arranged  for,  preparea,  and  ready  to  start  as  therein  re- 
quired. Deponent  saith  that  said  Clymer's  freighting  to  £1  Paso, 
Texas,  was  profitable  ;  that  the  train  he  conduct^  and  the  freights 
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deponent  delivered  for  the  year  A.  D.  1851,  gave  said  Clymer,  in  de- 

Eonent's  opinion,  a  profit  of  more  than  fifty  per  cent.,  (moie  than 
alf  the  amount  of  freight,  viz :  amount  of  freight  was  about  $19,700; 
deduct  expenses  of  the  train  for  deliveriug^the  same  about  $6,500 — 
$13,200,)  and  that  the  present  year  of  A.  D.  1852,  deponent  believes 
would  have  been  equally,  if  not  more,  profitable  than  last ;  being  a 
favorable  year  for  freighting,  and  deponent  being  acquainted  with 
the  route,  believes  he  could  have  conducted  a  train  (as  he  was  engaged 
to  do)  more  profitably  than  last  year.     Deponent  resides  within  about 
twenty  miles  of  said  Glymer,  and  is  acq^uamted  with  his  situation  and 
business,  and  states  that  said  Clymer  is  greatly  injured  by  reason  of 
the  government  failing  to  furnish  any  freight,  under  said  contract, 
for  me  present  year  of  A.  D.  1852,  and  part  for  last  year,  and  that  he 
has  sustained  great  damage.     Deponent  further  saith  that  for  both 
the  years  of  1850  and  1851  said  Clymer  spared  neither  any  necessary 
expense  nor  labor  to  fulfill  his  aforesaia  contract  with  the  govern- 
ment; and  that  all  the  freights  he  received,  deponent  believes,  was  de- 
livered promptly,  in  good  order,  and  without  any  unnecessary  delay. 

Deponent  states  that  the  large  ox  wagons  used  in  this  business  are 
not  suited  to  common  business ;  now  that  there  is  but  little  govern- 
ment freighting,  a.re  of  but  little  value,  and  that  oxen  have  declined 
in  price,  and  aifficult  to  make  cash  sales  by  reason,  as  aforesaid,  of 
there  being  but  little  government  freighting  across  the  plains,  and 
further  deponent  saith  not. 

NATHAN  H.  McKINNEY. 

Sworn  to  and  subscribed  before  me  this  17th  day  of  May,  A.  D. 
1852. 

LEVEN  P.  WILLS, 
Justioe  of  the  PeacSy  Jackaan  County  y  Miaaouri. 


98. 


Statb  of  Missoubi^ 
Jiickaon  County^ 

I  hereby  certify  that  Leven  P.  Wills,  esq.,  before  whom  the  fore- 
going affidavit  was  made,  and  who  has  hereunto  subscribed  his  name, 
was,  at  the  time  of  so  doing,  a  justice  of  the  peace  within  and  for  said 
county  duly  commissioned  and  sworn,  and  that  his  said  certificate  is 
in  due  form  of  law,  and  that  his  signature  thereto  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
r  1  seal  of  office  as  clerk  of  the  circuit  court  of  said  county,  at 
y-^'  ^'J    office  in  Independence,  this  19th  day  of  May,  A.  D.  1852. 

SAM'L  D.  LUCAS, 

Clerk, 

TbBASUBY  DEPABTlCBirr, 

Third  Auditor' 8  Office^  June  IT,  1856. 

I  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of  the 
original  on  file  in  this  office. 

BOB'T  J.  ATKINSON, 

AvdUor. 
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State  of  Missouri,  ) 
Jcuikaon  County  ^    \     ' 

Personally  appeared  before  me,  L.  P.  Wills,  an  acting  justice  of 
the  peace  in  and  for  said  county,  Allen  Clymer,  of  lawfal  age,  and 
personally  known  to  me  to  be  a  reputable  and  respectable  citizen, 
who,  being  duly  sworn,  deposeth  and  saith  : 

That  he  has  been  in  the  employment  of  Mr.  Joseph  Clymer,  of  Caas 
county,  Missouri,  since  the  winter  of  A.  D.  1850,  from  the  time  he 
first  began  freighting  for  the  goyernment  of  the  United  States.    Went 
to  Santa  F§,  New  Mexico,  with  a  train  in  1850  ;  and  likewise  went 
to  El  Paso,  Texas,  last  year,  (1851,)  in  company  with  another  train, 
when  the  business  of  said  trains  was  carefully  executed,  and  the  goY- 
ernment  property  received,  was  delivered  in   good  condition,    and 
without  any  unnecessary  delay ;  and  that,  to  secure  the  valuable  ser- 
vices of  Nathan  H.  McKinney  last  year  to  El  Paso,  in  Texas,  an 
experienced  and  superior  wagon  master,  said  Clymer  paid  him  eighty 
dollars  per  month,  about  double  the  usual  wages ;  and  that  said 
Joseph  Clymer  spared  neither  expense  nor  labor  to  execute  his  contract 
for  the  delivery  of  the  public  stores  faithfully  and  properly. 

Deponent  further  saith,  that  he  remained  in  the  employ  of  said 
Joseph  Clymer  since  deponent's  return  from  El  Paso,  as  aforesaid ; 
and  that  when  said  Joseph  Clymer  received  notice  from  Major  E.  A. 
Ogden,  United  States  quartermaster  of  Fort  Leavenworth,  at  his,  said 
Clymer's,  residence,  on  or  about  the  first  day  of  the  present  April, 
(1852,)  that  the  said  Joseph  Clymer  would  not  be  mrnished  with 
freight  or  loading  for  his  trains  as  specified  in  his  contract  with  the 
government  of  the  United  States ;  that  said  Joseph  Clymer' s  train 
was  ready  to  start  to  El  Paso,  as  said  contract  required  him  to  do — 
(said  Joseph  Clymer's  (30)  wagons  and  his  oxen  were  then  on  hand, 
and  his  men  all  engaged,  about  the  1st  of  April,  1852,  for  said  train.) 

Deponent  further  saith,  that  a  short  time  afterwards  (about  the 
10th  of  said  month  of  April,  1852,)  deponent  was  sent  as  a  messenger 
to  Fort  Leavenworth  by  said  Joseph  Clymer  with  a  letter  from  said 
Joseph  Clymer  to  said  Major  E.  A.  Ogden,  and  delivered  the  same  in 
his  office,  notifying  said  Major  E.  A.  Ogden  that  his  train  was  ready 
to  receive  freight  tor  El  Paso,  according  to  his  contract ;  said  letter 
was  read  by  the  clerk  in  said  office^  who  likewise  read  to  this  deponent 
a  telegraphic  despatch  from  the  government  at  Washington  city,  D. 
C,  stating  that  said  Joseph  Clymer  would  not  be  required  to  transport 
freight  to  El  Paso,  Texas,  for  the  present  year,  A.  D.  1852. 

Deponent  verily  believes  that  by  said  refusal  to  furnish  freight  ac- 
cording to  contract  of  the  government  with  said  Joseph  Clymer,  as 
aforesaid,  he,  said  Joseph  Clymer,  is  greatly  injured,  and  has  sus- 
tained great  damages ;  and  further  saith  not. 

ALLEN  CLTMEB. 

Erasures  and  interlineations  made  before  signing. 

Sworn  to  and  subscribed  before  me  this  28th  day  of  Aprils  A.  D. 
1852. 

L.  P.  WILLS, 
Justice  of  Peace  J  Jackaon  County ,  Mo. 
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State  of  Mibsoubi,  ) 
Jackson  County  ^    )     * 

I  hereby  certify  that  Levin  P.  Wills,  esq.,  before  whom  the  fore- 
going affidavit  was  made,  and  who  has  thereunto  subscribed  his  name, 
was,  at  the  time  of  so  doing,  a  justice  of  the  peace  in  and  for  said 
county,  duly  commissioned  and  sworn^  and  his  said  certificate  is  in 
due  form  of  law ;  and  that  his  signature  thereto  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
r  g  -I  seal  of  office  as  clerk  of  the  circuit  court  of  said  county  at  office 
L  '    'J  in  Independence,  this  1st  duy  of  May,  A.  D.  1852. 

SAM.  D.  LUCAS,  Clerk. 

Treasury  Department, 
Third  Auditor's  Office^  June  17, 1856. 

I  hereby  certify  that  the  foregoing  are  true  copies  of  the  originals 
on  file  in  this  office. 

BOB'T  J.  ATKINSON,  Auditor. 


Depositions  of  witnesses  produced,  sworn,  and  examined  on  oath,  at 
the  storehouse  of  John  Cummins,  in  the  town  of  Harrisonville,  Cass 
county,  Missouri,  before  me,  Samuel  Saunders,  a  justice  of  the  peace 
in  and  for  Cass  county,  Missouri ;  said  depositions  to  be  used  as  evi- 
dence before  the  War  Department  of  the  United  States,  on  the  trial  of 
a  certain  claim  new  pending  before  said  department,  and  made  by 
Joseph  Clymer,  of  Cass  county,  Missouri,  and  which  said  claim  is  for 
damages  suffered  by  said  Clymer  owing  to  the  failure  of  the  govern- 
ment to  perform  a  contract  made  with  said  Clymer  by  Major  Swords, 
quartermaster,  on  the  18th  day  of  April,  1861.  On  the  part  of  said 
Clymer,  Nathan  H.  McKinny,  of  lawful  age,  being  produced,  sworn, 
and  examined  touching  his  knowledge  of  the  matter  in  controversy, 
deposeth,  answereth,  and  saith  as  follows :  In  addition  to  the  testi- 
mony given  by  me  in  this  case  on  a  former  occasion,  I  state  that  in 
the  spring  of  1851, 1  conducted  for  said  Clymer  a  train  of  thirty 
wagons  from  Fort  Leavenworth  to  El  Paso,  in  New  Mexico ;  all  said 
wagons  were  freighted  with  government  store.  I  was  in  the  employ 
of  said  Clymer  as  wagon  master  of  the  train.  I  returned  from  New 
Mexico  to  Mr.  Clymer's,  in  Cass  county,  Missouri,  in  the  fall  of  the 
year  1861,  with  nearly  all  the  said  oxen  and  wagons,  for  the  express 
purpose  of  making  a  like  trip  in  the  spring  of  the  year  following, 
(1852.)  I  did  this  by  express  instructions  from  Mr.  Clymer.  Depo- 
nent further  says  that  he  is  acquainted  with  the  expense  of  saving  and 
wintering  said  oxen,  and  the  repairing  of  said  wagons.  And  depo- 
nent further  says  that  he  has  seen  an  abstract  of  Clymer's  accounts  for 
transportation  business,  and  from  said  accounts  and  his  own  kiiow- 
ledge  of  the  matter^  believes  that  said  Clymer  on  the  return  trip  would 
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have  realized  net  profits  to  the  amount  of  fourteen  thousand  dollars, 
and  a  little  over,  had  the  government  furnished  freight  according  to 
their  contract.     Deponent  states  that,  after  the  receipts  which  mi 
Clymer  would  have  received  from  the  government,  on  the  delivery  of 
thirty  wagon  loads  of  freight  in  Mexico,  and  which  deponent  sees 
in  said  ahstract  amounts  to  the  sum  of  twenty  thousand  two  hundred 
and  eighty  dollars,  and  after  adding  thereto  the  amount  of  money 
which  he  would  have  received  on  the  sale  of  said  wagons  and  oxen  in 
New  Mexico,  and  which  I  helieve  may  be  fairly  set  down  at  the  snm 
of  eight  thousand  two  hundred  and  fifty  dollars,  and  then  deducting 
therefrom  the  whole  expense  of  sending  out  said  train  would  have  left 
said  Clymer  a  net  profit  of  something  over  fourteen  thousand  dollars, 
as  before  remarked,  and  which  deponent  believes  he  would  have  real- 
ized, had  he  taken  the  government  freight  in  1862.     Deponent  states 
that  he  has  made  a  calculation  showing  the  expense  of  fitting  up  and 
sending  out  said  train,  also  the  sum  of  money  said  wagons  and  teams 
would  and  ought  to  have  brought  on  arrival  in  New  Mexico,  also  the 
amount  of  money  which  said  Clymer  was  to  get  for  the  transportation 
of  said  freight ;  all  which  deponent  believes  to  be  fair  and  correct, 
and  is  as  follows : 

Amount  for  transportation  of  freight $20,280  00 

Amount  of  sales  for  wagons  and  teams,  at  two  hundred  and 
seventy-five  dollars  per  team,  in  New  Mexico..... 8,250  00 

28,530  00 
Less  the  expense  of  sending  out  the  train,  including  value 
of  oxen  and  wagons,  hire  of  hands,  provisions,  until  ar- 
rival in  Mexico 14,325  00 

Which  leaves  a  balance  of. 14,205  00 


Deponent  states  that  in  the  above  calculations  the  value  of  the  oxen 
and  wagons  which  said  Clymer  had  on  hand  and  ready  for  the  trans- 
portation of  said  freight  is  put  down  as  a  part  of  the  expenses  in* 
curred  by  Clymer  in  the  sending  out  of  said  train,  and  deponent  con- 
siders and  believes  are  set  down  at  a  fair  valuation.  I  reside  in  the 
county  of  Cass.  Missouri,  and  am  now  about  starting  for  California. 

NATHAN  H.  McKINNEY. 

8worn  to  and  subscribed  in  my  presence  this  the  16th  day  of  April, 
1853. 

SAMUEL  SAUNDER8, 
Justice  of  the  Peace, 


Aaron  Oxley,  of  lawful  age,  being  produced,  sworn  and  examined 
on  oath  touching  his  knowledge  of  the  matters  in  controversy  afore- 
said, deposeth,  answereth  and  saith:    I  was  employed  by  Joseph 
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Clymer  from  the  first  of  May,  1851,  up  to  the  SUt  day  of  July,  1852, 
as  Buperintendent  of  a  drove  of  oxen ;  I  went  out  to  New  Mexico  in 
the  summer  of  1851  as  herdsman,  and  returned  in  the  fall  of  1851  to 
Olymer'fl  farm  in  Cass  county,  Missouri ;  I  had  charge  of  a  large 
drove  of  oxen  during  the  winter  and  spring  of  1852,  feeding  and  pre- 
paring the  oxen  for  a  like  trip  in  the  spring  of  1852,  which  Mr. 
Clymer  intended  to  make  in  transporting  freight  to  New  Mexico,  to 

;  I  know  that  Clymer  had  other  droves  in  the  country,  preparing 

in  like  manner ;  and  I  kuow  that  said  Clymer  was  fully  prepared  to 
make  a  trip  to  El  Paso,  in  New  Mexico,  with  thirty  large  wagons  and 
ox  teams  in  good  order  and  condition  ;  that  all  the  teamsters  necessary 
to  take  out  said  train  had  arrived  on  the  ground,  fully  prepared  to 
start  out  on  the  trip,  and  that  Clymer  was  put  to  great  expense  in 
disbanding  said  teamsters,  after  the  said  Clymer  was  notified  by  the 
officer  of  the  government  that  he  would  not  have  any  freight  of  the 
government  to  haul  out  to  Mexico  in  the  spring  of  1852  ;  I  know  that 
tliis  notice  did  not  reach  Mr.  Clymer  until  late  in  the  month  of  April, 
1852.    He  further  states,  that  he  is  acquainted  with  the  expense  of 
fitting  up  the  train  in  order  to  make  the  trip  in  said  spring  of  1852. 
Deponent  further  states,  that  he  has  looked  at  the  statement  made  by 
the  above  mentioned  Nathan  H.  McKinney,  relative  to  the  profits  that 
would  have  been  made  on  said  return  trip,  and  concurs  in  said  state- 
ment made  by  Mr.  McKinney.    I  reside  in  Cass  county,  Missouri. 

AABON  OXLEY. 

Sworn  to  and  subscribed  in  my  presence  on  this  the  16th  day  of 
April,  A.  D.  1863. 

SAMUEL  SAUNDERS, 
Jtiatice  of  the  Peace. 


I,  Samuel  Saunders,  justice  of  the  peace  within  and  for  the  county 
of  Cass,  in  the  State  of  Missouri,  do  certify  that  the  above  mentioned 
Nathan  H.  McKinney  and  Aaron  Oxley,  the  above  said  deponents, 
came  before  me  at  the  storehouse  of  John  Cummins,  in  the  town  of 
Harrisonville,  county  of  Cass,  State  of  Missouri,  who  were  by  me 
there  sworn  to  testify  the  whole  truth  touching  their  knowledge, 
respectively,  of  the  matter  in  controversy  aforesaid,  and  that  they 
were  examined,  and  their  examination  reduced  to  writing,  and  sub- 
Bcribed  by  them  respectively,  in  my  presence,  on  this  the  16th  day  of 
April,  A.  D.,  1853 ;  and  I  further  certify  that  the  place  of  residence 
of  said  deponent,  Nathan  H.  McKinney,  is  the  county  of  Cass,  State 
of  Missouri,  and  that  said  deponent,  Aaron  Oxley,  resides  in  the 
county  of  Cass,  State  of  Missouri ;  and  I  further  certify  that  said 
Nathan  H.  McKinney,  and  the  said  Aaron  Oxley,  are  both  of  good 
standing  and  of  unimpeached  veracity. 

Given  and  certified,  this  the  sixteenth  day  of  April,  A.  D.  eighteen 
hundred  and  fifty-three. 

SAMUEL  SAUNDERS, 

Justice  of  the  Peace.    ' 
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State  of  Missouri,  > 
County  of  Casa,    \     * 

I,  Hamilton  Fering,  clerk  of  the  connty  court  in  and  for  the  countj 
of  Cass  aforesaid,  doliereby  certify  that  Samuel  Saunders,  the  offioer 
before  ivhom  the  foregoing  depositions  were  taken,  is,  and  was  at  tbe 
time  of  taking  the  same,  an  acting  justice  of  the  peace  in  and  for  said 
county,  duly  commissioned  and  qualified ;  that  all  his  official  acts,  as 
such,  are  entitled  to  and  should  receive  full  faith  and  credit ;  that  aU 
his  signatures  thereto  are  genuine ;  that  his  attestations  are  in  dae 
form  of  law,  and  done  by  the  proper  officer,  and  that  the  county  court 
aforesaid  is  a  court  of  record. 

In  testimony  whereof,  I  hereto  set  my  hand  and  affix  the  seal  of 
r  1  said  court,  at  office  in  Harrisonville,  county  and  State  afore- 
1"^-  ^J     said,  this  16th  day  of  April,  A.  D.  1853. 

HAMILTON  FERING,  Olerk. 


Habbisonville,  Gabs  Oountt,  Mo.  , 

October  24,  1853. 

Dear  Sir  :  In  answer  to  your  inquiries  we  have  the  pleasure  to  say 
that  Mr.  Nathan  H.  McKinney,  of  Cass  county,  Missouri,  is  intimately 
known  to  us;  and  further,  that  our  knowledge  of  the  character  and 
standing  of  Mr.  McKinney  is  founded,  not  only  on  a  personal  acquaint- 
ance of  many  years,  but  from  his  general  reputation  in  the  commu- 
nity and  elsewhere ;  as  remarked,  we  have  Known  Mr.  McKinney, 
some  of  us  for  nine  years,  and  all  of  us  for  more  than  five,  and  we 
can  say,  in  perfect  truth,  that  he  is  a  man  of  most  excellent  character, 
and  in  every  sense  of  the  term  esteemed  as  a  citizen  of  the  very  best 
respectability. 

We  have  all  confidence  in  the  veracity  and  integrity  of  Mr.  Mc- 
Kinney, neither  of  which  can  be  questioned,  and  we  believe  that  this 
expression  would  be  endorsed  by  the  whole  community. 

Id  reply  further,  we  have  to  remark  that  all  of  us  have  personally 
learned  from  Mr.  McKinney  and  others,  that  in  the  spring  of  1851, 
he  had  charge  of  your  train  of  thirty-one  wagons,  loaded  with  govern- 
ment freight,  and  conducted  the  same  in  that  year  to  New  Mexico. 
As  a  wagon  master,  Mr.  McKinney  has  frequently  crossed  the  plains, 
and  has  a  high  reputation  for  prudence  and  carefulness,  and  is 
regarded  as  possessing  capability  and  great  experience. 

Mr.  McKinney  has  been  residing  in  this  county  for  the  past  ten  or 
eleven  years,  and  has  always  borne  a  high  character  for  honesty  and 
trustworthiness.  We  have  to  say,  in  conclusion,  that  he  is  now  tem- 
porarily absent  in  California,  having,  the  last  spring,  been  employed 


JOSEPH  CLTMEB.  31 

by  Mr.  Waldo  and  others,  to  take  charge  of  a  drove  of  stock  to  that 
ooantry. 

Yoa  are  at  liberty,  sir,  to  nse  this  letter  in  any  manner  yon  may 
deem  proper. 

Very  respectfully,  your  obedient  serrants, 

WILLIAM  A.  JACK, 
JOHN  CHRISTIAN, 
SILAS  PBICE, 
R.  L.  Y.  PEYTON, 
CHARLES  KELLER, 
HAMILTON  FERINO, 

Clerk  Cas$  County  Cauti. 
H.  G.  GLENN, 
H.  B.  STANDIFORD, 

Shetjff  of  Caea  County. 
Joseph  Cltmsr,  Esq., 

Wt$tporty  Miaaauri, 

Treasurt  Departbcbnt, 
Third  AudUar'a  Office,  June  17,  1856. 

I  hereby  certify  that  the  foregoing  are  true  copies  of  the  originals 
on  file  in  this  office. 

ROBERT  J.  ATKINSON,  Auditor. 


Joseph  Cltmer  va.  The  Uioibd  States. 

It  is  agreed  in  this  case  that  the  copies  of  all  the  papers  and  evi- 
dence which  were  used  before  the  Quartermaster  General's  Office,  and 
before  the  accounting  officers  of  the  treasury,  shall  be  considered  as 
legal  evidence  by  the  Court. 

R.  W.  THOMPSON, 

For  Petitioner, 
M.  BLAIR, 

Solicitor* 


J06BPH  Cltmer  va.  The  Ukited  States. 

In  this  case  the  Solicitor  agrees  to  admit  the  affidavits  which  were 
filed  in  the  War  Department,  and  of  which  copies  have  been  iurnished 
at  the  order  of  the  Court.  The  said  affidavits  to  be  used  as  evidence 
on  the  trial. 

M.  BLAIR, 
United  l^atea. 
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united  states  court  of  claims. 

Joseph  Cltmbr  vb.  Thb  Uvitbd  Staths. 
Queations  by  petitioner  to  Hon.  8.  S.  Woodson. 

Qaestion  1.  Where  do  you  reside? 

QuoBtion  2.  Have  70a  ever  beea  engaged  in  snch  business  as  would 
enable  you  to  know,  and  if  so,  do  you  know  anything  about  preparing 
and  conducting  trains  of  wagons  from  the  western  frontier  of  Missouri 
to  California  or  New  Mexico  ? 

Question  3.  Will  you  examine  the  articles  enumerated  upon  pages 
4  and  5  of  the  printed  petition  of  Mr.  Clymer,  and  say  whether,  in  your 
opinion,  the  same  were  worth  the  prices  respectively  set  opposite  their 
names,  in  1852,  on  the  western  frontier  of  Missouri,  near  Fort  Lea- 
venworth ?  Please  prepare  a  list  of  such  articles  therein  named  as 
you  can  fix  the  price  of,  with  their  prices  attached. 

Question  4.  State  whether,  in  your  opinion,  the  articles  embraced 
in  said  list  on  pages  4  and  6  were  or  were  not  necessary  for  a  train  of 
thirty  wagons  from  Fort  Leavenworth  to  either  of  the  places  men- 
tioned in  the  contract  of  Clymer  with  the  United  States? 

Question  5.  What  would  be  the  value  of  said  wagons  for  any  other 
uses  than  for  such  trains  as  are  contemplated  in  Clymer's  contract  ? 
Could  they  be  used  for  agricultural  purposes  ?  Was  there  any  mar- 
ket for  such  wagons  at  Fort  Leavenworth  in  the  summer  of  1852  ? 
What  would  they  have  been  worth  after  they  were  kept  on  hand  one 
or  two  years  ? 

Question  6.  Examine  the  items  enumerated  in  the  statemeiit  on 
pages  5  and  6,  and  state  whether  you  think  the  sums  there  credited 
to  the  United  States  are  as  much  as  the  same  were  reasonably  worth, 
after  the  said  Clymer  was  compelled  to  abandon  his  said  contract  ? 
Take  into  the  estimate  the  price  of  driving  cattle  from  Fort  Leaven- 
worth to  St.  Louis — ^how  far  is  it,  and  was  there  any  market  for  so 
many  cattle  nearer  than  St.  Louis? 

Question  1.  What  was  it  worth  to  feed  and  herd  said  cattle  for  the 
time  mentioned  in  said  account ;  and  what  would  it  be  worth  to  drive 
them  from  Fort  Leavenworth  to  St.  Louis  ? 

Question  8.  Do  you  know  anything  about  the  damages  sustained  by 
Clymer,  in  consequence' of  not  having  been  supplied  with  the  stores 
for  his  train,  as  set  out  in  his  petition  ? 

Interrogatory  by  United  States  Solicitor. 

Was  there  not  a  large  emigration  to  California  from  the  western 
part  of  Missouri  in  the  spring  of  1852,  which  created  a  demand  for 
stock  and  wagons  on  that  frontier,  and  made  that  the  best  market  in 
the  west  for  such  property  ? 

Additional  interrogatory  by  the  petitioner. 

Please  to  state  whether  you  are  of  counsel,  aeent,  or  attorney  for 
the  petitioner,  and  whether  you  are  in  any  way  directly  or  indirectly 
interested  in  the  result  of  his  said  petition,  or  are  to  gain  or  lose  by 
the  same  ? 
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united  states  court  of  claims. 
Joseph  Gltmer  vs.  The  United  States. 

Answer  of  8.  S.  Woochon  to  interrogatories  and  cross-interrogatories j 

JUed  in  said  cause. 

To  the  first  interrogatory,  he  answers :  That  he  resides  in  the  city 
of  Independence,  county  of  Jackson,  and  State  of  Missouri. 

To  the  second  interrogatory,  he  answers :  That  he  was  engaged  as 
one  of  the  firm  of  Jabez  Smith  &  Co.,  in  the  year  1848,  in  freighting 
army  stores  for  the  United  States  from  Fort  Leavenworth  to  Santa  F6, 
in  New  Mexico  ;  and  for  several  years  thereafter  was  engaged  in  sell- 
ing wagons  and  oxen  to  the  freighters  to  New  Mexico,  and  the 
emigrants  to  California ;  and  from  experience,  observation,  and  infor- 
mation obtained  from  others,  then  and  since,  believes  that  he  is 
prepared  to  state  the  proximate  \  alue  of  the  articles  named  in  the  list 
maae  out  by  him,  and  filed  herewith,  marked  A,  and  made  part  of 
his  answer  to  interrogatory  3. 

To  the  third  interrogatory,  he  answers :  That,  after  a  careful 
examination  of  the  articles  enumerated  in  pages  four  and  five  of  the 
printed  petition  of  Mr.  Clymer,  he  is  satisfied  that  the  articles  therein 
specified,  which  are  embraced  in  the  list  made  out  by  this  deponent, 
from  said  printed  petition,  and  filed  herewith,  marked  A,  and  made 
part  of  his  answer  to  said  second  interrogatory,  were,  in  1852,  on  the 
western  frontier  of  Missouri,  near  Fort  Leavenworth,  worth  the  prices 
set  opposite  their  names,  in  said  printed  petition,  and  in  s^id  last 
mentioned  list 

To  the  fourth  interrogatory,  he  answers :  That  the  articles  embraced 
in  the  list,  on  pages  four  and  five,  of  said  printed  petition,  were  neces- 
sary for  a  train  of  thirty  wagons,  from  Fort  Leavenworth  to  either  of 
the  places  mentioned  in  the  contract  of  Clymer  with  the  United  States. 

To  the  fifth  interrogatory,  he  answers :  That  he  cannot  atate  speci- 
fically, what  would  be  the  value  of  said  wagons  for  any  other  uses 
than  for  such  trains  as  are  contemplated  in  said  Clymer's  contract,  but 
that  they  would  be  worth  but  little.  They  could  be  used  for  agricul- 
tural purposes,  but  are  not  well  adapted  thereto,  and  when  purchased 
therefor,  were  purchased  at  low  figures — usually  not  more  than  the 
said  Clymer  has  credited  the  United  States  with  in  said  printed 
petition. 

To  the  sixth  interrogatory,  he  answers :  That,  never  having  had 
his  attention  drawn  particularly  to  any  other  articles  than  those  named 
in  the  list  made  out  by  him,  and  filed  herewith  as  part  of  his  answer 
to  third  interrogatory,  he  is  unprepared  to  state  the  value  of  any 
other  articles  named  in  said  Clymer's  printed  petition,  and  without 
undertaking  to  say  positively,  that  the  items  named  in  the  above  men- 
tioned list,  and  which  are  credited  to  the  United  States  in  said  printed 
Eetition,  were  not  worth  more  than  they  are  therein  credited  at.  He 
nows  from  having  disposed  of  like  articles  under  similar  circum- 
stances, and  general  information  as  to  their  value,  that  they  are  credited 
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to  the  United  States  in  said  petition  at  about  what  they  are  wortli  and 
nsually  sold  for.  He  knows  of  the  price  of  driving  cattle  from  Fort 
Leavenworth  to  St.  Louis,  and  cannot  therefore  answer  that  part  of 
said  interrogatory.  The  distance  from  Fort  Leavenworth  to  St.  Loais 
is  about  three  hundred  and  fifty  miles.  According  to  his  present  re- 
collection, the  market  on  the  western  frontier  of  Missouri,  and  near 
Fort  Leavenworth,  in  the  year  1852,  was  extremely  dull  for  cattle 
suited  to  the  Mexican  trade,  or  to  transportation  across  the  plains. 

To  the  seventh  interrogatory,  he  answers :  That  the  feeding  and 
herding  three  hundred  and  eighty-four  head  of  cattle  for  two  hun- 
dred and  ten  days  was,  at  that  time,  well  worth  the  amount  charged 
ill  said  Clymer's  petition,  that  is,  the  sum  of  four  thousand  two  hun- 
dred and  twenty-four  dollars,  ($4,224  ;)  but  this  deponent  does  not 
know  how  said  cattle  were  fed,  and  bases  his  estimate  upon  the  sup- 
position that  they  were  well  kept. 

To  the  eighth  interrogatory,  he  answers :  That  he  cannot  state,  of 
his  own  knowledge,  anything  about  the  damages  sustained  by  said 
Clymer,  in  consequence  of  not  having  been  supplied  with  the  stores 
for  his  trains,  as  set  out  in  said  petition. 

The  cross-interrogatory  of  the  Solicitor  of  the  United  States,  he  an- 
swers :  That,  according  to  his  recollection,  there  was,  in  the  year  1852, 
but  a  small  emigration  to  California  from  the  western  part  of  Missouri, 
and  that  the  demand  for  stock  and  wagons  was  quite  limited  in  that 
market. 

To  the  additional  interrogatory  propounded  by  the  Solicitor  for  the 
United  States,  he  answers :  That  he  is  not,  nor  ever  has  been,  counsel 
and  attorney  for  the  petitioner,  and  is  in  nowise  interested  either 
directly  or  indirectly,  immediately  or  remotely,  in  the  result  of  said 
petition  ;  nor  is  he  to  gain  or  loose  by  the  same  in  any  way  whatever. 

S.  H.  WOODSON. 


District  op  Columbia,  )  .      ., . 
Washington  county,     ) 


On  this  22d  day  of  December,  1857,  personally  came  S.  H.  Wood- 
son, the  witness  within  named,  and  after  having  been  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
witness  in  the  presence  of  the  commissioner,  and  the  answers  thereto 
were  written  down  by  the  witness  in  the  presence  of  the  commissioner, 
and  the  witness  subscribed  the  deposition  in  the  presence  of  the  com- 
missioner. The  deposition  of  S.  H.  Woodson,  taken  at  the  request  of 
Joseph  Clymer,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims.  The  adverse  party 
was  notified,  and  did  not  attend,  but  did  put  cross-interrogatories. 

JOHN  F.  CALLAN, 
OotmniMioner  Court  of  ClaifM. 
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united  states  court  op  claims. 
Joseph  Clymeb  vs.  The  Unitkd  States. 

List  of  articles  enumerated  on  pages  4  and  5  of  said  Clymer's  printed 
petition,  which  deponent,  S.  H.  W(K)d8on,  undertakes  to  fix  the  prices 
of,  in  his  deposition  filed  in  said  cause. 

30  wagons,  at  $180  each... $5,400  00 

2  wagons  for  provisions,  $180  each 360  00 

64  new  wagon  sheets,  $10  each 640  00 

8  new  tents,  $10  each 80  00 

8  water  kegs,  $2  each 16  00 

192  yoke  of  oxen,  $55  each 10,500  00 

192  ox-yokes,  $3  each 576  00 

192  log-chains,  $3  50  each 672  00 

3  mules,  $75  each 225  00 

2  horses,  $85  each 170  00 

5  saddles  and  bridles 75  00 

12,960  lbs.  flour,  at  $3  per  cwt 388  80 

9,000  lbs.  bacon,  at  10  cts.  per  lb 900  00 

32  teamsters,  at  20  per  mo.^  for  6  mos 3,840  00 

4  extra  teamsters,  at  same 480  00 

1  conductor,  6  mos.,  at  $80  per  mo 480  00 

1  assistant  conductor,  at  $50  per  mo 300  00 

25,102  80 


Report  of  the  Third  Avditor  of  the  Treasury  upon  the  claim  of  Joseph 
ClymeTj  of  Missouri^  for  damages  sustained  by  him  in  consequence  of 
the  nonfuljillmenty  by  the  officers  of  the  United  States  quartermaster's 
department^  of  a  contract  entered  into  with  Lieutenant  Colonel  Thomas 
Swords^  quarterm^aster  United  States  army^  on  the  ISth  Aprils  1851, 
for  the  transportation  of  certain  military  stores  and  supplies  y  the  prop- 
erty of  the  government,  from  Fort  Leavenworth,  Missouri^  to  Fernando 
de  Taos  and  Dona  Ana,  New  Mexico^  and  to  El  PasOy  TexaSy  during 
the  years  1851  and  1852 ;  transmitted  with  a  report,  proofs,  and  argu- 
ments of  counsel  for  the  action  of  the  accounting  officers  by  the  quarter- 
master general. 

Treasury  Department, 
Third  Auditor* s  Office,  December  27,  1854 

It  appears  that  on  the  1st  of  February,  1851,  there  was  published 
in  a  newspaper  called  the  '^  Occidental  Messenger/'  at  Independence, 
Missouri,  an  advertisment  dated  January  7,  1861,  at  St.  Louis,  in  the 
same  State,  signed  '^  Thomas  Swords,  lieutenant  colonel  and  quarter- 
master United  States  army,"  stating  that  sealed  proposals  would  be 
received  at  the  office  there  until  the  15th  of  February  next,  for  the 
transportation  of  army  supplies  to  the  various  military  posts  therein 
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mentioned,  annuaUy  for  two  years^  commencing  on  the  1st  of  Vajf 
1851. 

Among  them  was  to  Fernando  de  Taos,  New  Mexico,  30  tons ;  to 
Dona  Ana,  New  Mexico,  30  tons ;  and  to  El  Paso  del  Norte,  New 
Mexico,  170  tons ;  in  all 460,000  lbs.,  estimating  the  ton  at  2,000 lbs. 
In  each  case  the  contractor  was  to  bind  himself  to  receive  at  Fort 
Leavenworth,  Missouri,  at  any  time  daring  the  months  of  May,  Jane, 
and  July  in  each  year^  such  government  property  as  might  there  be 
delivered  to  him  or  his  agents,  suitably  packed  and  prepared  for  trans- 
portation, to  be  by  him  delivered  in  like  good  order  and  condition  at 
the  place  or  places  agreed  on.  Bidders  were  given  distinctly  to  under- 
stand  that  the  above  quantities  were  to  be  the  minimum^  and  that  con- 
tractors were  to  be  prepared  to  carry  larger  quantities,  of  which  due 
notice  would  be  given. 

Bids  were  to  state  the  price  per  100  pounds,  and  were  to  be  accom- 
panied by  the  guarantee  of  responsible  persons  as  to  the  good  faith 
and  ability  of  the  bidders. 

There  were  other  conditions  set  forth  in  the  advertisement,  intended 
for  the  protection  of  the  public  interests,  and  to  prevent  collisions  and 
combinations  among  the  bidders,  which  I  do  not  think  necessary  to 
repeat. 

On  the  16th  of  January,  1862,  in  advance  of  the  publication  of  the 
advertisement,  Colonel  Swords  addressed  a  letter  to  the  claimant,  en- 
closing him  a  copy  of  it,  and  solicited  from  him  an  offer  on  the  con- 
ditions required. 

On  the  16th  of  February,  1861,  the  day  for  opening  and  determin- 
ing upon  the  bids,  the  claimant  was  advised  by  letter  from  Colonel 
Swords  that  his  bid  for  transportation  to  Fernando  de  Taos  at  $8  83 
per  100  lbs.,  and  to  Paso  del  Norte  at|12  84  per  100  lbs.,  was  the 
lowest  received,  and  that  he  therefore  was  entitled  to  the  contract  for 
those  two  points. 

Colonel  Swords  farther  advised  him  that  as  the  post  had  been  re- 
moved from  Taos  to  the  Rayado  on  the  Canadian  river,  this  side  the 
mountains,  and  easily  accesible  by  wagons  from  Bent's  Fort,  he  should 
expect  the  freight  to  be  delivered  there  at  a  reduced  rate  on  his  bid  for 
Taos,  and  earnestly  requested  his  early  attention  to  the  subject. 

On  the  18th  of  April,  1851,  Mr,  Clymer  entered  into  a  contract  with 
Colonel  Swords,  if  not  exactly  in  accordance  with,  yet  most  unqnes- 
tionably  in  consequence  of  the  preceding  advertisement  and  letters  of 
the  latter,  in  which  are  the  following  stipulations : 

Mr.  Clymer  agreed — 

1.  To  receive  at  Fort  Leavenworth  between  the  Ist  of  May  and 
Slat  of  July  in  the  years  1861  and  1852,  such  property  of  the  United 
States  as  might  be  delivered  to  him  in  good  order  by  the  agent  of  the 
quartermaster's  department  at  that  post,  and  transport  them  with  all 
despatch,  and  deliver  them  in  like  good  order  and  condition  to  the 
quartermaster  at  Paso  del  Norte,  Texas,  and  Doiia  Ana  and  Don  Fer- 
nando de  Taos,  New  Mexico,  according  to  the  instructions  he  might 
receive  at  Fort  Leavenworth  at  the  time  of  the  delivery  to  him  of  the 
stores  for  transportation. 

2.  To  transport  said  stores,  so  delivered,  in  good  strong  wagons, 
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covered  with  two  new  substantial  duck  covers,  no  wagon  to  be  loaded 
with  more  than  5,000  pounds  in  addition  to  the  provisions  of  the 
teamster  ;  each  wagon  to  be  drawn  by  8ix  yoke  of  good  strong  work 
cattle,  or  Jive  pairs  of  good  strong  mules. 

3.  All  means  of  transportation  under  said  contract  to  be  submitted 
to  the  quartermaster  at  Fort  Leavenworth  for  his  inspection,  and 
such  only  to  be  used  as  he  might  accept  as  fit  for  the  trip. 

4.  To  employ  at  least  one  man,  in  addition  to  the  teamsters,  for 
every  five  wagons  of  each  train  ;  each  man  so  employed  to  be  well 
armed  and  provided  with  ammunition. 

6.  To  have  a  train  in  readiness  to  receive  freight  and  to  start  from 
Fort  Leavenworth  at  any  time  between  the  1st  of  May  and  31st  of 
July  in  the  years  1851  and  1852  ;  due  notice  having  been  prevvovMy 
giving  to  him  by  the  quartermaster  of  the  amotmt  of  stores  to  he  trans- 
portedy  and  the  time  when  the  train  must  be  in  readiness  to  start. 

6.  To  pay  at  the  rate  of  first  cost,  with  fifty  per  cent,  in  addition, 
for  any  damage  or  deficiency,  at  the  point  of  destination,  in  the  prop* 
erty  delivered  to  him  for  transportation,  unless  it  shall  be  satis* 
factorily  shown  by  the  report  of  a  board  of  officers^  which  the  quarter* 
master  shall  call,  that  the  damage  or  deficiency  was  unavoidable. 

And  Cyolonel  Swords  agreed — 

7.  That  said  Clymer  should  be  paid  at  Fort  Leavenworth  at  the 
following  rates :  $12  84  per  100  pounas  for  all  freight  delivered  by  him 
at  Paso  del  Norte,  Texas ;  |12  50  per  100  lbs.  for  all  delivered  by 
him  at  Dona  Ana,  New  Mexico  ;  and|8  83per  100  lbs.  for  all  delivered 
at  Fernando  de  Taos,  New  Mexico,  on  his  producing  the  receipt  of 
the  quartermaster  of  the  post  at  which  the  stores  were  delivered,  for 
the  quantities  delivered  in  good  order,  or  if  damaged,  that  the  damage 
was  reported  on  by  a  board,  as  provided  for  in  the  6th  article  of  the 
contract. 

It  further  appears  that  on  the  24th  of  April,  1856,  Mr.  Clymer 
entered  into  an  agreement  with  David  Waldo,  Jabez  Smith,  and  Wil* 
liam  McCoy,  whereby,  in  consideration  that  the  last  named  parties  had 
become  his  sureties  in  a  bond  under  a  penalty  of  |50,000  (now  on  file 
in  the  Second  Comptroller's  Office)  for  the  faithful  performance  of  his 
contract  with  Colonel  Swords,  before  recited,  of  the  18th  of  April,  1851, 
said  Clymer.transferred  and  set  over  to  them  all  the  benefits  accruing 
from  said  contract,  and  all  advantages  and  privileges  appertaining, 
except  to  the  amount  of  transportation  of  one  hundred  and  fifty  thou- 
sand pounds,  or  seventy-five  tons  to  the  post  of  Paso  del  Norto,  which 
amount  was  to  be  transported  alone  by  said  Clymer,  and  to  be  for  his 
own  paiticular  use  and  benefit,  and  under  his  entire  control.  It  was 
also  understood  that  each  of  the  parties  to  said  agreement  were  to  enjoy 
the  privileges  and  benefits  therein  set  forth  durmg  the  continuance  of 
the  contract  with  Colonel  Swords,  to  wit :  for  two  years  from  the  1st 
of  May,  1851. 

It  was  further  agreed  that  said  Clymer  was  to  receive  and  transport 
the  stores  intended  for  the  post  of  Taos^  leaving  the  said  Waldo,  Smith 
&  McCoy  to  transport  only  all  the  stores  to  Paso  del  Norte  and  Dona 
Ana,  except  the  150,000  pounds  retained  to  be  transported  to  Paso 
del  Norte  by  said  Clymer.    By  the  agreement  said  David  Waldo  & 
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Co.  were  to  have  transported  to  Paso  del  Norte  stores  to  the  amount 
of  ninety-five  tons^  or  190,000  pounds,  and  to  Dona  Ana  thirty  tons, 
or  60,000  pounds. 

By  the  contract  and  suh-contract,  therefore,  made  under  the  ifiduot- 
ments  before  mentioned,  Clymer  and  his  associates  evidently  had  a 
right  to  expect^  and  no  doubt  did  expect^  to  have  the  following 
amounts  of  freight  for  each  of  the  years  1851  and  1852,  to  wit : 

To  Paso  del  Norte— Clymer— 150,000  pounds,  at  |12  84  per 
To  Paso  del  Norte— Waldo  &  Co.— 190,000  pounds,  at  |12  84 

100  pounds $19,260 

per  100  pounds 24,396 

To  Taos— Clymer— 60,000  pounds,  at  $8  80  per  100  pounds        5,298 
To  Doiia  Ana— Waldo  &  Co.— 60,000  pounds,  at  |12  50 
per  100  pounds 7,500 

Total  per  annum 56,454 

Total  for  the  two  years  1851  and  1852 112,908 


It  should  have  been  before  stated  that  Dona  Ana  was  included  in 
Clymer's  contract  in  consequence  of  the  express  invitation  to  that 
effect  of  Major  E.  A.  Ogden,  assistant  quartermaster  at  Fort  Leaven- 
worth, as  appears  from  a  letter  from  that  officer,  addressed  to  him  at 
Westport,  Missouri,  and  now  in  his  possession,  dated  February  26, 
1851. 

From  the  report  of  the  quartermaster  general  and  the  accounts  of 
M^jor  E.  A.  Ogden,  on  file  in  this  office,  it  appears  that  there  was 
delivered  the  claimant  for  transportation,  under  the  contract,  to  Paso 
del  Norte,  in  1851,  150,141  pounds  of  freight,  with  which  he  left 
Fort  Leavenworth  on  the  16th  of  May  and  delivered  his  charge  in 
good  order  and  condition  at  Paso  del  Norte  on  the  26th  of  August  fol- 
lowing ;  for  which  he  was  paid  by  Major  Ogden,  at  Fort  Leaven- 
worth, on  the  15th  of  November,  thus  showing  that  it  took  six  months 
to  perform  the  journey  back  and  forth.  In  the  same  year  there  was 
also  delivered  to  Mr.  Clymer  61,135  pounds  of  stores  for  transporta- 
tion to  Dona  Ana,  which,  by  a  subsequent  agreement,  he  delivered 
in  good  order  at  Fort  Fillmore,  fifteen  miles  south  of  Dona  Ana,  on 
the  25th  of  October,  having  left  Fort  Leavenworth  on  the  30th  of 
July,  and  for  which  he  was  paid  at  the  latter  place  on  the  24th  of 
January,  1852,  nearly  six  months  having  been  occupied  in  performing 
the journey. 

It  does  not  appear  that  the  government  officers  offered  Clymer  and 
his  associates  any  more  freight  during  the  year  1851,  so  that  there 
was  a  deficiency  in  the  minimums  stated  in  the  advertisement  of  Colo- 
nel Swords,  to  wit: 

To  Paso  del  Norte— Waldo  &  Co. — 189,859  pounds,  or  nearly  nine- 
ty-five tons. 

To  Taos — Clymer — 60,000  pounds,  or  nearly  thirty  tons. 

It  does  not  appear  that  the  above  deficiency  was  ever  offered  hr 
transportation  to  Clymer,  or  that  he  was  unable  to  have  transported 
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it  had  it  been  so  offered,  aooording  to  his  contract ;  the  value  of  which, 
according  to  the  rates  agreed  on,  would  have  been — 

To  Paso  del  Norte $24,377  89 

To  Taos 5,298  00 


29,675  89 


The  papers  do  not  show,  however,  that  the  contractor  was  dissatis- 
fied with  the  amount  of  freight  offered  in  the  year  1851,  or  made  any 
complaint  on  account  of  the  deficiency. 

On  the  22d  of  March,  1852,  Major  Ogden,  assistant  quartermaster 
at  Fort  Leavenworth,  addressed  a  letter  to  Mr.  Clymer,  which  is 
herewith,  stating  that  he  had  just  received  a  telegraphic  despatch  from 
the  quartermaster  general,  directing  him  to  inform  him  (Clymer)  that 
he  would  not  be  required  during  the  then  coming  season  to  transport 
any  stores  under  his  contract  of  the  18th  of  April,  1851.  Upon  (he 
receipt  of  this  notice  of  the  abandonment  of  the  contract  on  the  part 
of  the  government  officers,  Mr.  Clymer  appears  immediately  to  have 
addressed  the  letter  herewith,  dated  April  1, 1852,  to  the  quartermas- 
ter general,  in  which  he  states  that  he  had  prepared  to  send  out  to 
Paso  del  Norte  a  train  of  thirty  wagons,  to  transport  one  hundred 
and  fifty  thousand  pounds,  and  that,  by  the  fifth  article  of  his  contract, 
he  was  fully  authorized  to  make  the  outfit,  which  he  had  done  in  good 
faith  to  the  government ;  that,  if  he  was  not  permitted  to  use  the 
outfit  that  year,  as  the  contract  contemplated  he  should  do,  he  would 
lose  much  and  be  put  to  great  stress  and  heavy  sacrifice  on  the  prop- 
erty ;  that  he  expected  to  be  governed  by  the  meaning  of  his  contract 
of  the  18th  of  April,  1851,unless  the  quartermaster  general  might  think 
proper  to  arrange  in  some  way  to  save  him  from  heavy  loss. 

It  thus  appears  that,  in  none  of  the  stipulations  of  the  contract,  was 
there  a  failure  on  the  part  of  Mr.  Clymer.  He  faithfully  transported 
all  the  freight  that  was  offerred  him  in  the  year  1851,  and  for  some 
small  amount  of  stores  lost  on  the  journey,  he  paid  the  first  cost  with 
fifty  per  cent,  added,  as  he  had  agreed  upon,  and  he  gave  a  bond  with 
security  in  a  heavy  amount,  to  secure  the  government  for  any  damage 
it  might  sustain,  arising  out  of  the  transaction. 

The  question  then  is  what  damage  has  he  sustained  in  consequence 
of  the  alleged  failure  on  the  part  of  the  government,  through  its  offi- 
cers, to  perform  its  obligations  under  the  contract.  What  those  obli- 
gations were,  and  the  extent  of  its  liability  to  Clymer  for  indemnity. 

It  has  already  been  shown  that  Clymer  transported  150,000  pounds 
of  stores  to  Paso  del  Norte  in  1851  ;  that  by  the  contract  the  train 
must  have  consisted  of  at  least  thirty  wagons,  180  yoke,  or  360  oxen, 
or  300  mules  and  36  armed  teamsters  ;  that  he  left  in  May,  and  did 
not  return  until  November,  and  there  is  little  doubt  that  of  the 
wagons  and  animals  which  escaped  the  casualties  of  such  a  journey 
and  were  brought  back  by  him,  the  former  had  to  be  repaired  and  the 
latter  wintered  for  the  service  he  had  every  reason  to  expect  in  the 
spring  of  1852.  A  paper  herewith,  numbered  6,  shows  that  to  supply 
deficiencies  in  his  means  of  transportation,  occasioned,  it  is  fairly 
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inferred,  from  casualties  in  the  preceding  year,  on  the  4th  of  March, 

1852,  Clymer  agreed  to  purchase  of  Keller  &  Russell  ten  wagons,  at 
|150  each,  to  be  delivered  by  the  4th  of  April  then  next,  and 
45  yoke,  or  90  cattle,  at  |55  per  yoke,  with  good  walnut  yoke, 
with  ring,  staple  with  each  yoke,  and  40  half-inch  ox  chains,  to  be 
delivered  at  the  commencement  of  the  grazing^  the  whole  cost  being 
$3,475  and  that  on  the  24th  of  April,  1852,  twenty-four  day  safier 
he  was  notified  by  Major  Ogden  that  he  could  have  no  transporta- 
tion under  his  contract,  he  paid  Keller  &  Bussell  |500  for  cancelling 
his  agreement. 

From  the  deposition  of  Nathan  H.  McKenney,  Allen  Clymer  and 
Aaron  Oxley,  believed  to  be  credible  witnesses,  it  appears  that  Clymer 
had  a  train  of  30   wagons  with  every  necessary  complete  and  in 
readiness  in  time  for  the  transportation  to  Paso  del  Norte  in    1852, 
according  lo  his  contract ;  that  the  animals  used  the  preceding  year 
and  brought  back,   had   been  wintered  at  his  expense,  and   that 
McKenney,  an  experienced  and  competent  wagon  master,   had  been 
in  his  continuous  employ  from  the  spring  of  1851,  at  eighty  dollars  per 
month,  with  the  express  understanding  with  Clymer  that  he  was  to 
conduct  a  train  for  him  in  1852  ;  that  the  large  ox  wagons  necessary 
for  transportation  to  such  remote  and  distant  points  are  unsuited  to 
ordinary  business ;  that  in  May,  1852,  cattle  had  greatly  declined  in 
value,  and  that,  in  their  opinion,  by  the  refusal  to  furnish   freight, 
Clymer  was  greatly  injured  and  sustained  great  damage  on  account  of 
the  complete  breaking  up  of  his  train,  the  disbanding  of  his  teamsters, 
and  loss  of  profits.     All  the  witnesses  were  in  the  employ  of  Clymer 
in  the  business  of  freighting,  and  speak  from  personal  knowledge. 
McKenney  declares   that  the  trip  in  1851  yielded  Clymer,  in  his 
opinion,  a  profit  of  60  per  cent.,  and  that  a  similar  one  in  1852  would 
have  been  equally,  if  not  more,  profitable.     In  his  deposition  of  April, 

1853,  he  makes  a  calculation  of  what,  in  his  opinion,  would  have 
been  the  profits  of  the  trip  of  1852,  which  he  sets  down  at  over 
$14,000,  in  which  opinion  he  is  confirmed  by  the  deposition  of  Oxley. 

In  my  opinion  nothing  can  be  clearer  than  that  Clymer  was  greatly 
damaged  and  a  heavy  loser  from  not  being  iurnished  with  freight  to 
Paso  del  Norte  in  1852,  which  the  whole  history  of  this  transaction 
shows  he  had  every  right,  both  legal  and  equitable,  to  expect.  In 
the  loss  of  the  expense  of  wintering  from  300  to  400  head  of  cattle  in 
the  winter  of  1851-'52,  in  the  hire  of  his  wagon-master,  teamsters, 
&c.,  all  of  whom  he  had  to  compromise  with^  disband  and  discharge ; 
of  |500  in  the  purchase  of  wagons  and  oxen  from  Keller  &  Bossell, 
and  upon  the  sale  of  his  wagons,  cattle,  and  outfit,  for  it  does  not 
appear  that  he  was  subsequently  employed  as  a  freighter  in  the  service 
of  the  United  States,  or  of  private  individuals.  These  losses  were 
actual,  and  must  have  been  ruinous  to  any  but  heavy  capitalists.  The 
damage  he  may  have  sustained  on  account  of  profits  are  only  inferen- 
tial, depending  upon  circumstances  wholly  without  and  beyond  the 
control  of  the  claimant  or  his  agents. 

The  profits  may  have  been  as  much  or  more  than  are  estimated  in 
the  deposition  of  McKenney  and  Oxley,  but  in  a  service  without  the 
limits  of  law  or  civilization^  and  beset  on  all  hands  with  formidable 
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dangers  from  the  elements  of  nature,  and  hostile  and  marauding 
savages,  the  trip  may  have  proved  equally  or  more  disastrous  in  every 
respect  than  the  violation  of  the  contract  with  Colonel  Swords.  The 
anticipated  profits,  therefore,  from  their  uncertainty  should,  in  my 
opinion,  but  incideutally  euter  into  the  consideration  of  the  damages 
sustained  by  Clymer  from  the  violatiou  of  his  contract.  It  is  true  the 
weight  of  evidence  is  in  his  favor  from  the  success  of  the  preceding 
year,  and  the  fact  that  the  year  1862  was  equally  good  for  freighting, 
out,  for  the  reason  above  mentioned,  it  is  by  no  means  conclusive. 

What  were  the  obligations  of  the  government  under  the  contract, 
and  its  liability  in  case  of  failure  to  the  contractor  for  indemnity? 

It  is  a  settled  principle  that  written  contracts  must  be  construed 
upon  their  face,  and  that  parties  having  reduced  the  terms  of  their 
contract  to  writing,  must  abide  by  them,  unless  it  can  be  conclusively 
shown  that  by  fraud  or  mistake  the  written  agreement  does  not  cor- 
rectly embody  the  terms  of  the  contract.  The  report  of  the  quarter* 
master  general  shows  that  as  early  as  October,  I860,  he  was  advised 
by  the  commissary  general  that  transportation  would  be  required  dur- 
ing the  years  1851  and  1862  for  934  tons  of  army  stores  from  St.  Louis 
to  various  posts  in  New  Mexico  and  on  the  Bio  Grande,  including 
those  of  Paso  del  Norte,  DoSa  Ana  and  Taos ;  that  in  December, 
1830,  Colonel  Swords,  the  quartermaster  at  St  Louis,  was  furnished 
with  the  requisition  of  the  commissary  general,  and  directed  to  make 
contracts  for  two  years  for  half  the  quantities  mentioned  therein. 
From  this  proceeded  the  advertisement  of  Colonel  Swords  for  half  the 
quantities  as  directed  by  the  quartermaster  general  as  the  minimum 
to  be  transported^  with  the  distinct  notice  that  every  contractor  should 
he  prepared  to  carry  larger  quaatitieSy  of  which  due  notice  should  he 
given. 

This  ^'  due  notice"  embodied  in  the  contract,  seems  to  me  to  have 
reference  entirely  to  the  "larger  quantities''  above  and  beyond  the 
minimum  which  had  already  been  fixed  and  determined  by  the  terms 
of  the  advertisement,  upon  which  it  is  impossible  to  deny  that  the 
contract  was  founded,  as  all  the  material  parts  of  the  former,  except 
the  specific  quantities  are  incorporated  in  the  contract,  particularly  in 
the  fifth  article,  where  the  language  of  each  is  nearly  identical. 
Colonel  Swords'  letter  to  Clymer  of  the  16th  of  January,  enclosing  a 
copy  of  the  advertisement  before  its  publication,  and  his  letter  of  the 
16th  of  February,  accepting  Clymer's  bids,  shows  that  the  contract 
was  to  be  made  in  accordance  with  the  terms  of  the  advertisement. 

I  cannot  separate  them,  and  must  conclude  that  the  omission  to 
insert  in  the  contract  the  specified  minimum  quantities,  and  the  pro- 
vision for  larger  was  a  mistake^  not  to  be  taken  advantage  of  by  the 
United  States  to  the  prejudice  of  the  contractors.  I  am,  therefore,  of 
opinion  that  Clymer  having  complied  with  all  the  stipulations  en- 
tered into  on  his  part,  the  government  was  bound  to  furnish  the 
minimum  quantities  for  transportation,  mentioned  in  the  advertise- 
ment, and  larger  upon  due  notice  of  the  amount  to  be  transported, 
and  the  time  when  the  trains  must  be  in  readiness  to  start,  and  having 
failed  to  do  so,  is  liable  to  the  claimant  for  whatever  damage  he  may 
have  sustained  in  consequence. 
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The  amount  of  damages  which  Mr.  Clymer  Ib  entitled  to  receive  at 
the  hands  of  the  goyernment  is  quite  another  and  more  difficult  quee- 
tion.     As  before  remarked,  it  is  next  to  impossible  to  ascertain  with 
any  degree  of  accuracy  what  would  have  been  the  probable  profits 
which  he  would  have  made  on  the  transportation  of  the  stores,  had 
they  been  furnished  him.     Indeed,  considering  the  many  casualties  to 
which  a  service  of  that  kind  was  exposed,  instead  of  making  profit, 
he  might  have  lost  money.     But  in  that  case,  the  government  itself 
would  not  have  been,  as  in  the  present  case  it  clearly  is,  the  catue 
of  the  loss.     The  present  damage  is  the  result  of  its  own  act.     The 
probable  profit,  therefore,  would  not  seem  to  be  a  proper  rule  to  apply 
m  the  present  case.     Neither  would  the  contract  price  of  the  freight 
to  be  transported  seem  to  be  a  fair  rule,  for  in  that  case  the  contractor 
would  receive  far  more  than  the  actual  damage  he  has  sustained. 
The  true  measure  of  damage,  taking  an  equitable  view  of  the  case, 
would  seem  to  be  the  amount  of  loss,  whatever  it  may  be,  which  Mr. 
Clymer  may  have  actually  sustained  in  making  the  necessary  prepa- 
rations to  carry  out  the  contract,  previous  and  up  to  the  time  at 
which  he  was  notified  by  Major  Ogden  that  the  government  would 
not  have  any  stores  to  be  transported. 

This  might  consist  of  the  cost  of  wintering  300  head  of  cattle,  the 
hire  of  his  teamsters,  &c.,  for  the  wagons,  together  with  the  depre- 
ciation in  the  value  of  wagons,  &c.  In  short,  for  all  such  losses  as 
he  has  actually  sustained,  he  should  be  indemnified.  In  cases  of  this 
kind,  the  government  should  not,  by  the  failure  to  carry  out  its  con- 
tract with  an  individual,  take  advantage  of  its  position,  and  refuse  all 
indemnity,  neither  should  the  contractor  expect  to  make  a  speculation 
of  the  government.  Because  the  government  imposes  a  penalty  on  a 
contractor  for  failure  on  his  part,  and  this  penalty  forms  a  part  of  the 
contract,  it  does  not  follow  that  the  government  is  liable  to  a  similar 
penalty  for  failure  on  its  part,  unless  it  is  so  specified  in  the  contract. 

It  is  not,  however,  necessary  for  the  purposes  of  this  report  to  make 
any  extended  remarks  as  to  the  amount  of  damage  which  it  is  be- 
lieved Mr.  Clymer  has  sustained ;  if  it  were,  further  evidence  would 
be  required  in  order  to  form  a  correct  estimate  upon  the  principle  I 
have  suggested  of  the  extent  of  indemnity  as  the  only  evidence  in  the 
papers  tiled  relates  to  what  would  probably  have  been  the  proJU  Mr. 
Clymer  would  have  realized,  because,  although  I  am  of  opinion  Mr. 
Clymer  has  been  damaged  and  is  entitled  to  indemnity,  I  am  also  of 
opinion  that  he  cannot,  under  existing  laws,  realize  that  indemnity 
tnrough  the  accounting  officers  of  the  treasury,  but  must  find  relief 
in  an  act  of  Congress.  In  this  opinion  I  am  so  fully  borne  out  by 
your  decision  of  the  13th  of  December,  1864,  in  the  case  of  Benjamin 
HoUaday,  that  I  shall  conclude  this  report  by  quoting  so  much  of  it 
as  is  applicable  to  the  present  case,  and  the  authorities  it  refers  to : 

'^  But  even  if  the  claimant  had  proved  by  indubitable  evidence  that 
he  had  been  damnified,  it  has  long  been  held  that  it  is  not  in  the 
power  of  the  executive  branch  of  the  government  to  liquidate  and 
pay  damages  which  a  contractor  may  have  sustained  by  reason  of  a 
violation  of  contract  on  the  part  of  the  United  States.     In  this  case 
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the  claim  is  not  for  a  debt  due,  but  for  unliquidated  damages  for  an 
alleged  breach  of  contract. 

"  Chief  Justice  Taney,  when  Attorney  General  held,  that  in  such 
cases  the  executive  officers  have  not  jurisdiction,  and  said,  that  if  the 
contractor  '  had  been  damnified  by  the  officers  of  the  government, 
Congress  ahne  can  redress  the  injury.' — (Opinions  of  Atty.  Genl.,  Ed. 
1841,  p.  882.) 

^'  Attorney  General  Nelson  also  gave  an  opinion  on  the  subject  on 
the  29th  of  May,  1844,  (Opinions  Atty.  Genl.,  Ed.  1847,  p,  1687,)  in 
which  he  said,  that  ^  the  accounting  officers  of  the  treasury  have  no 
authority  to  adjust  the  claims  of  contractors  for  damages  without  the 
special  authority  of  an  act  of  Congress.' 

*^  Attorney  General  Cushing  takes  the  same  ground  in  his  opinion  of 
June  7,  1854,  in  the  case  of  Strader  &  Johnson,  contractors,  and 
says,  ^  these  conclusions  are  confirmed  by  the  tenor  of  many  acts  of 
Congress  giving  special  authority  for  the  allowance  of  damages  on 
contracts  varied  or  not  performed  by  the  United  States,'  and  he  cites 
Hand  and  another  act  of  May  1,  1838;  6  Stat.  716  ;  Voorhees  ;  reso- 
lution, March  3, 1843  ;  8  Stat.  90  ;  Shaw  and  another  resolution,  June 
26,  1848;  9  Stat.  747. 

*'  It  is  alleged  that  the  decision  of  the  Secretary  of  War  of  March  23, 
1862,  over  ruling  the  Second  Comptroller,  who  had  rejected  on  the 
4th  of  February,  1852,  a  small  claim  for  damages  under  a  similar  con- 
tract, is  in  opposition  to  the  rule  prohibiting  executive  officers  from 
allowing  damages.  I  do  not  think  that  the  precedent,  under  the  cir- 
cumstances existing  when  the  decision  was  made,  is  entitled  to  be 
quoted  as  authority,  nor  are  the  two  cases  entirely  analogous,  as  Hol- 
laday  performed  some  service  in  1851.  An  opinion  had  been  given 
by  the  Attorney  General  on  the  13th  of  November,  1852,  asserting 
the  jurisdiction  of  the  heads  of  departments  in  matters  of  accounts 
and  claims^  with  power  to  overrule  the  decisions  of  the  accounting 
officers,  which  opinion  was  adopted  by  the  cabinet,  and  communicated 
by  the  President  to  the  Second  Comptroller.  An  allowance  of  the 
claim  was  therefore  made  in  conformity  with  the  decision  of  the  Sec* 
retary ;  but  the  present  claim  shows  the  wisdom  of  the  rule  which  has 
80  long  prevailed  and  the  impropriety  of  a  departure  from  it.  The 
reason  of  the  rule  is  obvious,  and  to  disregard  it  hazardous ;  for  if 
executive  officers  can  liquidate  and  pay  damages  at  their  discretion, 
the  public  treasure  is  placed  at  their  disposal  for  objects  not  contem- 
plated by  Congress,  not  estimated  for,  and  not  within  the  intent  of 
any  appropriation." 

All  of  which,  with  the  accompanying  papers,  is  herewith  transmit- 
ted to  the  Second  Comptroller  of  the  Treasury  for  his  decision  thereon. 

ROB'T  J.  ATKINSON,  AudHxyr. 

J.  M.  Brodhbad,  Esq., 

Second  CcmptroU&r  of  the  Treasury. 
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Second  Comptroller's  Office, 

December  29,  1854. 

I  concar  with  the  Third  Auditor  in  the  opinion  that  the  claimant, 
Mr.  Clymer,  sustained  damage  and  injury  hy  the  non-fulfillment  of 
contract  on  the  part  of  the  government,  and  that  in  sue  ha  case  Con- 
gress alone  can  afford  redress. 

J.  M.  BRODHEAD. 

Comptroller. 


court  of  claims. 

Joseph  Clymkr,  vs.  The  United  States. 

In  hehalf  of  the  petitioner,  the  undersigned,  of  counsel  for  him 
spectfully  submit  the  following,  as  the  grounds  upon  which  they  ask 
a  recovery  against  the  government : 

I.  The  advertisement  published  in  the  newspaper  at  Independence, 
Missouri,  (see  Appendix  A,)  inviting  proposals  for  the  transportation 
of  stores  to  Fernando  de  Taos,  DoSa  Ana,  and  El  Paso  del  Norte,  in 
New  Mexico,  is  to  he  treated  as  having  the  same  force  and  effect  as  if 
it  were  inserted  in  the  contract  with  the  petitioner  ;  or — 

II.  It  is  to  he  treated  as  a  notice  to  the  petitioner  that  he  should  be 
read  to  transport  the  minimum  quantity  of  stores  specified  in  the 
contract  at  all  events.  Why  not  the  former  ?  It  is  the  basis  of  the 
proposals  invited  from  bidders — the  inducement  held  out  to  them  to 
bid.  In  the  absence  of  it  they  would  not  have  known  what  they 
were  bidding  for,  or  how  to  graduate  the  prices  to  be  paid  them.  It 
expressed  what  the  government  desired  to  have  done,  and  promised 
on  its  part  that  it  would  furnish,  at  all  events,  thirty  tons  of  freight 
to  Ferando  de  Taos,  thirty  tons  to  Dona  Ana,  and  one  hundred  and 
seventy  tons  to  £1  Paso  del  Norte,  in  all  460,000  pounds,  estimating 
the  ton  at  2,000  pounds,  provided  proposals  were  made.  In  view  of 
this  promise,  the  petitioner  and  others  made  their  bids.  In  view  of  it 
also  the  contract  with  the  petitioner  was,  of  course,  made.  And, 
although  the  contract  does  not  contain,  in  so  many  words,  a  stipula* 
tion  that  this  shall  be  the  minimum  quantity,  yet,  being  so  made, 
the  government  cannot  escape  the  obligation  to  furnish  this  quantity. 

In  construing  this  contract  we  must  be  governed  by  general  and 
established  rules  of  law,  for  the  government,  when  a  party  to  a  con- 
tract with  a  citizen,  is,  in  no  way  exempt  from  those  rules — it  pos- 
sesses no  power  of  absolutism*  One  of  them  is,  that  where  one  writing 
refers  to  another  in  relation  to  the  same  subject  matter,  both  are  to  be 
taken  together  to  ascertain  the  meaning. — (Mclver's  lessee  V8.  Walker, 
4  Wheat.,  444;  Jackson  ex  dem  Lowell  w.  Parkhurst,  4  Wend.,  374.) 

And  this  reference  from  one  writing  to  another  need  not  be  in  direct 
and  express  terms;  it^may  be  indirect,  or  by  implication  only. — (4 
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Phill.  on  Ev.,  Cow.  &  Hill's  notes,  1,421  note  958  to  p.  647.)  So 
writings  connected  by  necessary  implication  with  a  promissory  note 
may  be  referredto,  to  show  that  the  note  was  conditional. — (Hunt  t;^. 
Livermore,  6  Pick.,  395  ;  Davlin  vs.  Hill,  2  Fairf.,  R.  434  ;  Hey  wood 
vs.  Perrin,  10  Pick.,  228.)  This  is  not  in  conflict  with  the  admitted 
doctrine,  lUera  scripta  manety  which  excludes  all  extraneous  evidence 
to  add  to  or  vary  the  terms  of  a  written  instrument,  but  is  received 
to  explain  and  apply  the  writing. — (4  Phill.  on  Ev.,  984  ;  Cow.  & 
Hill's  Notes,  p.  1467,  and  cases  cited.) 

In  this  case  the  quartermaster  who  made  the  contract  was  acting 
for  the  government,  not  for  himself.  He  could  not  contract  without 
a  previous  advertisement  for  bidders,  wherein  he  was  required  to 
specify  the  quantity  of  stores  to  be  transported.  Therefore,  as  he  did 
not  specify  the  quantity  upon  the  face  of  the  contract,  the  advertise- 
ment is  connected,  by  necessary  implication,  with  the  contract,  so  that 
by  reference  to  it  we' may  ascertain  the  quantity  contemplated.  Any 
other  view  would  recognize  the  contract  as  made  on  his  personal 
account,  and  as  giving  him  the  right  to  furnish  the  stores  for  trans* 
portation  or  not,  as  was  personally  convenient  to  himself.  Heace,  we 
insist  that  the  advertisement  must  be  treated  as  though  it  were  a  part 
of  the  contract,  for  the  purpose  of  ascertaining  the  minimum  quantity 
of  stores  the  government  was  bound  to  furnish. 

But  it  must  be  so  for  another  reason — that  it  is  the  custom  of  the 
government  to  advertise  for  bidders  before  such  contracts  are  made,  and 
specify  in  the  advertisement  the  quantity  to  be  transported.  In  such 
cases  the  advertisement  becomes  annexed  as  a  customary  incident  to 
a  written  contract,  although  the  contract  does  not  refer  to  it. — (Dorsey 
vs.  Eagle,  7  HaiT.  &  Gill,  321 ;  Stultz  vs.  Dickey,  6  Binn.,  R.  285  ; 
Oarson  vs.  Blaze,  2  ibid,  487 ;  Van  Ness  vs.  Pacard,  2  Pet.,  R.  137.) 
The  general  rule  is,'  that  custom  is  always  admissible  in  such  cases, 
unless  inconsistent  with  the  written  instrument. — (4  Phill.  onEv., 
C.  &  H.'s  Note,  974,  p.  1456.)  It  is  applied  to  leases,  and  by  it  the 
tenant  is  entitled  to  the  away-growing  crop.  And  it  is  applied  to 
other  transactions  besides  contracts  of  lease,  where  known  usages  have 
been  established,  and  is  one  of  the  admitted  exceptions  to  the  general 
rule — that  a  written  contract  shall  not  receive  additions  from  parol  evi- 
dence. *'  The  cases  go  on  the  principle  of  a  presumption,  that,  in  such 
transactions,  the  parties  did  not  mean  to  express  in  writing  the  whole  of 
the  contract  by  which  they  intended  to  be  bound,  but  to  make  a 
contract  in  reference  to  these  known  usages." — (4  Phill.  on  Ev.,  C,  & 
H.'s  Note,  974,  1,456 ;  Hutton  vs.  Warren,  1  M.  &  W.,  466 ;  Boor- 
man  vs.  Johnson^  12  Wend.,  574.)  Certain  customs  have  become 
incorporated  with  the  general  law  of  the  country,  which  add  incidents 
tooontracts  that  are  notexpressed,  and  often  supply  a  meaning  apparently 
in  direct  contradiction  of  the  terms  used  ;  (4  Phill.  on  Ev.,  C.  &  H.'s 
Note,  974, 1,456 ;)  for  example,  a  note  drawn  at  sixty  days  is  payable  at 
sixty-three. 

Judge  Story  says :  ^'The  true  and  appropriate  office  of  a  usage  is  to 
interpret  the  otherwise  indeterminate  intention  of  the  parties,  and  to 
ascertain  the  nature  and  extent  of  their  contracts,  arising  not  from 
express  stipulations,  but  from  mere  presumptions  and  implications, 
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and  acts  of  a  doubtful  nature. — (Schooner  Reeside,  2  Sumn.  R.  569-70; 
2  Green,  on  Ev.,  §  251.  See  also  authorities  collected  by  Cow.  & 
Hill,  4  Phill.  on  Ev.,  1,409.)  And  usage  may  even  be  proven  to 
influence  the  construction  of  a  contract,  though  contrary  to  some 
general  rule  of  law. — (Renner  vs.  Bank  of  Columbia,  9  Wheat., 
581,  584,  585.) 

But  when,  as  in  this  case,  the  usage  corresponds  with  the  general 
law,  the  contract  is  made  with  reference  to  both.  Where  there  is  no 
custom  to  control  it,  it  is  made  with  reference  to  the  law  only  existing 
at  the  time.— (Story's  Con.  of  Laws,  225,  226,  227.) 

In  such  cases  the  law  must  control  the  contract.  So  where  there 
was  a  dean  hill  of  lading ^  parol  evidence  was  refused  to  show  a  con- 
temporaneous parol  agreement  that  goods  should  be  stored  on  decky 
because  the  law  required  them  to  be  stored  under  deck.  That  was  held 
to  be  "the  judgment  of  the  law  upon  the  face  of  the  instrument,"  and 
hence  a  part  of  the  contract  — (Creery  V8,  Holly,  14  Wend.,  30  ;  Barber 
vs.  Brace,  3  Conn.,  R.  9  ;  S.  P.  Thompson  vs.  Ketcham,  8  John.,  R. 
189  ;  Hunt  t;^.  Adams,  7  Mass..  518  ;  Pattisou  vs.  Hull,  9  Cow.,  747.) 

In  cases  of  the  kind  now  before  the  Court,  it  has  been  the 
custom  of  the  government — pursuant  to  the  requirement  of  the 
statute — to  advertise  for  bidders,  specifying  the  quantity  of  stores  to 
be  transported.  These  contracts  are  made  with  reference  to  this 
custom,  and,  therefore,  it  must  control  them.  Hence,  if  the  contract 
itself  does  not  state  the  quantity,  we  must  look  to  the  advertisement 
to  ascertain  it.  As  the  law  regulates  this  matter,  by  requiring  that 
advertisements  for  proposals  shall  precede  the  contract,  and  by  render- 
ing void  all  contracts  made  without  them,  therefore,  the  advertisement 
is  a  part  of  the  contract  so  far  as  it  is  necessary  to  explain  what  does 
not  distinctly  appear  upon  its  face. — (See  App.  B.) 

But  the  advertisement  must  be  treated  as  if  it  were  a  part  of  the 
contract,  to  the  extent  indicated,  for  still  another  reason.  It  has  been 
decided  that  where  the  whole  of  a  contract  has  not  been  reduced  to 
writing,  the  part  omitted  maybe  proven  by  parol. — (Huntrs.  Adams, 
6  Mass.,  519,  524.  Barker  vs.  Prentiss,  ibid,  434.  McCuUock  vs. 
Girard,  4  Wash.,  C.  C.  R.  292,  293.)  We  concede,  that  to  admit 
this  proof,  it  must  appear  that  the  writing  does  not  express  the  whole 
agreement.  In  all  cases  where  it  does  not  do  so,  the  proof  may  be 
made. — (Commissioners  w.  McCalmont,3  Penn.,  R.  122.) 

It  is  not  necessary,  however,  that  the  writing  itself  should  expressly 
rebut  the  presumption  of  completeness. — (Jeffrey  vs.  Walton,  1  Stark., 
R.  267.  In  that  case,  the  contract  was  ^^six  toeeis  at  ttoo  guineas,*' 
and  Lord  Ellenborough  held  it  incomplete  upon  its  face,  but  conclusive 
as  far  as  it  went.  He  would  not  permit  the  time  of  hiring,  nor  rate 
of  payment  to  be  contradicted,  but  admitted  proof  of  an  agreement  to 
be  responsible  for  accidents,  as  a  supplementary  part  of  the  written 
contract.  So  where  there  was  an  agreement  in  writing  for  the  sale  of 
an  interest  in  a  mill  for  a  specified  sum,  in  an  action  lor  the  puchase- 
money,  parol  evidence  was  admitted  to  show,  that  the  sum  stipulated 
in  the  agreement  was  exclusive  of  the  expenses  of  building,  &c. — 
(Kelly  vs.  Dickson,  2  Blackford,  236.) 

In  Bradley  vs.  the  Washington  and  Georgetown  Steam  Packet  Com- 
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pany,  13  Pet.^  B.  94,  this  doctrine  was  examined  at  length  by  the 
fc>npreme  Court ;  and  after  consideration^  parol  evidence  was  admitted 
of  the  nature  of  the  transaction,  and  what  the  parties  understood  in 
reference  to  it,  to  explain  an  agreement  in  writing  to  pay  for  the 
use  of  a  steamboat.  The  writing  was  simply  an  obligation  to  pay 
money  for  the  hire  of  the  steamer  until  another  was  put  upon  the 
route,  and  the  evidence  admitted  went  to  show  that  the  obligee  was  a 
contractor  for  carrying  the  mail — that  when  the  Potomac  was  frozen 
in  the  winter  he  carried  it  in  post-coaches,  and  that  it  was  closed  by 
ice  soon  after  the  contract  was  made ;  these  facts  were  held  to  limit  the 
liability,  though  the  other  boat  had  not  been  put  upon  the  route — the 
closing  of  the  river  by  ice  terminated  the  hiring. 

In  Missouri,  it  has  been  decided  that  when  the  county  commissioner 
directed  a  contract  pledging  a  particular  fund,  and  the  contract  was 
made  binding  the  county,  the  contract  could  be  explained  by  the  order 
on  the  record,  and  so  controlled  by  it,  as  that  it  could  not  bind  the 
county. — (Pettis  county  vs.  Kingsbury,  17  Mis.,  479.) 

Now,  it  is  apparent  that  the  whole  of  the  contract  here  has  not  been 
reduced  to  writing.  As  it  standd,  it  is  for  the  transportation  of  such 
stores,  or  other  property  as  **  may  be  delivered,"  and  is  signed  by  a 
quartermaster  of  the  United  States  army.  The  stores  to  be  delivered 
were  government  stores,  and  no  other.  And  if  these  only,  no  officer 
could  deliver  them  except  upon  a  contract  made  pursuant  to  custom 
and  law,  by  which  an  advertisement  is  required,  specifying  the  quan- 
tity to  be  transported.  Consequently,  as  the  contract  does  not,  and 
the  advertisement  does  specify  the  quantity,  the  former  is  incomplete 
without  the  latter,  and  the  latter  must  be  reibrred  to.  We  think  that 
this  conclusion  cannot  be  escaped. 

But  if  it  can,  then  the  advertisement  is  certainly  a  notice,  or  equiva- 
lent to  a  notice  ;  that  the  contractor  must  be  ready,  at  the  appointed 
time,  to  transport  the  minimum  (quantity  ;  that  is  the  number  of  tons 
specified  in  it.  See  how  emphatic  are  its  terms  :  '^It  is  distinctly  un- 
derstood that  the  above  specified  quantity  are  the  minimum,'*  &c. 
The  contract  required  that  notice  should  be  given  of  the  quantity  to 
be  transported  and  of  the  time^  within  the  designated  dates.  That  is, 
notice  was  to  be  given  of  whatever  amount  should  be  transported 
above  the  quantity  which  the  advertisement  required  should  be  covered 
by  the  proposals.  Does  it  not  follow,  then,  that  as  no  such  notice 
was  given,  the  advertisement  is  to  stand  as  such  for  the  quantity 
specified  in  it  ?  Any  other  view  would  subject  the  government  to^  the 
imputation  of  unfairness,  of  holding  out  inducements  to  the  perform- 
ance of  an  act,  and  after  performance,  or  after  preventing  it  by  its  own 
policy,  refusing  to  recognize  them  as  obligatory  upon  itself.  Is  it  not 
easy  to  see  that  the  bidders  in  this  case,  regulated  their  prices  by  the 
quantity  to  be  transported;  that  they  would  transport  the  460,000 
pounds  to  the  points  designated  for  a  less  sum  per  pound  than  they 
would  transport  a  smaller  quantity  to  the  same  points  ?  And  would 
it  not  be  absurd  to  suppose  that  they  would  have  contracted  at  any 
price,  and  have  expended  large  sums  of  money  to  get  ready  for  the 
trip,  when  the  question  of  goine  at  all,  or  of  being  paid  a  cent  of  remu- 
neration, were  left  wholly  contingent  upon  whether  or  no  they  should 
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receive  subsequeDt  notice?  Hence,  we  must  be  brought  to  the  condii- 
Bion  that  in  the  view  of  the  immediate  parties  to  the  contract,  the 
government  was  bound  to  ftirnish  the  quantity  named  in  the  advertue- 
ment. 

Upon  this  view  of  the  case,  the  Third  Auditor  has  based  his  reason- 
ing, and  it  is  adopted  by  the  Committee  on  Military  Affairs  of  the 
House  of  Bepresentatives.     He  concedes  that,  under  the  contracts, 
Clymer  ''  had  a  right  to  expect"  150^000  pounds  of  freight  for  each  of 
the  years  1851  and  1852,  to  Paso  del  Norte,  and  60,000  pounds  to 
Taos,  and  Waldo  &  Co.,  190,000  pounds  to  Paso  del  Norte,  and  60,000 
pounds  to  Dona  Ana.     Why  had  they  this  right  f    Of  course,  because 
the  promise  held  out  in  the  advertisement,  that  these  quantities  were 
to  be  transported  at  all  events,  was  the  inducement  to  the  contract. 
And  he  makes  his  proposition  plain  and  unanswerable  by  an  argu- 
ment, which  we  beg  leave  to  adopt,  wherein  he  expresses  his  views  of 
the  kind  of  notice  provided  for  by  the  contract. — {See  report  of  Cam- 
mittee  on  Military  Affair%^  House  of  BepresenicUiveSy  2d  session^  Z2d 
Congress^  report  No,  110,  p.  T.) 

If  this  principle  shall  be  established  by  the  Court,  the  following 
calculation,  made  by  the  Auditor,  will  show  what  were  the  quantities 
to  be  furnished  and  their  prices^  to  wit : 

To  Paso  del  Norte,  Clymer,  150,000  pounds,  at  |12  84 
per  100  pounds |192,60  00 

To  Paso  del  Norte,  Waldo  &  Co.,  190,000  pounds,  at 
$12  84  per  100  pounds 24,396  GO 

To  Taos,  Clymer,  60,000  pounds,  at  |8  80  per  100  pounds      5,298  00 

To  Dona  Ana,  Waldo  &  Co.,  60,000  pounds,  at  $12  50 
per  100  pounds 7,500  00 

Total  per  annum 56,454  00 

Total  for  the  two  years,  1851-'52 112,908  00 

This,  then^  being  the  quantity  that  the  government  was  bound  to 
furnish,  and  it  being  conceded  that  none  of  it  was  furnished,  we  assume: 

III.  That  the  United  States  is  bound  to  compensate  the  contractor 
in  damages  for  the  injury  sustained  by  him,  in  consequence  of  the 
breach  of  the  contract,  in  not  furnishing  the  foregoing  quantity  of 
stores  to  be  transported. 

We  concede  the  difficulty  of  arriving  at  a  precisely  accurate  conclu- 
sion upon  this  branch  of  the  case,  but  will  endeavor  to  present  such 
views  as  are  sanctioned  by  the  law ;  premising  only  with  the  remark, 
that,  in  all  cases,  sounding  in  damages  much  must  necessarily  be  left 
to  judicial  discretion. 

I  |We  all  agree  that  damages  may  be  both  actual  and  consequential^  and 
that  when  the  latter,  they  must  be  the  naiural  and  proximctte  conse- 
quence.— (2  Oreen.  on  Ev,y  §256  ;  Sedg.  on  Dam.^  chapter  3.) 

By  the  civil  law  they  are  called  jwe«cnf,  where  the  reparation  may 
be  known,  and  regulated  by  a  view  of  the  events  which  have  actually 
transpired  ;  and  not  present  j  when  they  depend  on  future  and  uncertain 
events,  and  when  the  reparation  is  to  be  estimated  before  those  event 
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Iiappen.  So,  if  joa  interrupt  the  lease  of  a  farmer,  who  has  a  lease 
for  a  year,  just  before  harvest,  he  shall  be  allowed  for  the  loss  he  suffers 
by  not  bein^  allowed  to  gatlier  his  crop  on  the  ground,  which  is  pre- 
sent and  easily  estimated.  But  if  his  lease  be  for  several  years,  he 
shall  be  allowed  for  the  loss  sustained  by  not  enjoying  his  farm  for  the 
remainder  of  his  term.  And  in  estimating  this  latter  damage,  there 
mast  be  considered  **  the  events  which  this  farmer  might  have  reason 
to  hope  for  or  fear,  according  to  the  quality  of  the  fruits  or  revenues 
which  this  farm  yielded."  Because  it  is  poesible  that  he  might  have 
made  nothing,  it  is  no  reason  why  a  reparation  of  damages  should  not 
be  made  to  him.  The  whole  doctrine  of  the  civil  law,  therefore,  may 
be  summed  up  and  reduced  to  this,  ^*  that  the  reparation  of  damages 
ought  to  be  regulated  by  a  view  of  the  cause  of  the  damage,  and 
of  the  events  which  are  consequences  of  it." — (1  Gushing' s  DomcUj 
1929-'30^'31.) 

The  civil  law  is  said  to  be  the  ^^  great  fountain  of  equity,"  and 
from  this  fountain  has  been  drawn  the  principle  laid  down  by  Grotius 
and  his  commentator,  Rutherford,  that,  ''in  estimating  the  damages 
due  for  a  thing  unjustly  taken  or  withheld,  we  are  to  consider  not 
only  the  thing  itself,  but  the  value  likewise  of  its  fruits,  or  profits, 
netly  arising  therefrom." — (Grotius,  b.  ii.,  chap,  xvii.,  sec.  iv; 
Ruth.  In.,  39.) 

In  our  opinion,  these  principles  agree  with  those  of  the  common 
law,  which  are  the  most  approved,  and  constitute  the  foundation  upon 
which  they  rest.  There  is  some  conflict  in  the  decisions,  but  two 
leading  modern  cases  have  laid  down  what  we  consider  the  correct 
doctrine.  In  the  first,  it  is  decided  that  the  damages  for  a  breach  of 
contract  are  such  profits  as  would  have  accrued  to  the  party  from  the 
contract  if  it  had  oeen  performed. — (Fox  vs.  Harding,  7  Cush.,  516.) 
The  court  in  this  case  draw  a  very  just  and  striking  distinction 
between  proximate  and  remote  or  speculative  damages.  They  sav 
that  the  profits  which  form  a  proper  item  of  damages  are  those  which 
would  have  accrued  and  grown  out  of  the  contract  itself  as  the  direct 
and  immediate  result  of  its  fulfillment,  but  that  those  that  are  too 
speculative  to  be  allowed  are  such  as  would  have  been  realized  by  the 
party  from  other  independent  and  collateral  undertakings,  although 
entered  into  in  consequence  and  on  the  faith  of  the  principal  contract. 
They  decide  that  the  cost  and  expenses  of  the  work  and  material 
should  be  estimated,  the  contract  price  deducted,  and  the  price  of  labor 
and  materials  supplied  towards  the  completion  of  the  contract  then 
added. 

In  the  other,  the  direct  question  before  the  court  was,  whether 
profits  could  be  allowed  by  way  of  damages  for  the  termination  of  the 
contract  by  one  of  the  parties  ?  And  the  court  say  that  they  could 
be.  They  defined  profits  to  be  ^'  the  gain  which  the  plaintiff  would 
have  made  if  he  had  been  permitted  to  complete  his  contract/' 
Speaking  further  of  this  kina  of  profit,  they  say,  '^for  this  he  ex- 
pends his  time,  exerts  his  skill,  uses  his  capital,  and  assumes  the  risks 
which  attend  the  enterprise.  And  to  deprive  him  of  it,  when  the 
other  party  has  broken  the  contract,  and  unlawfully  put  an  end  to  the 
work,  would  be  unjust.    There  is  no  rule  of  law  which  requires  us  to 
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inflict  this  injufetice.  Wherever  profits  are  spoken  of  as  not  the  snVjeet 
of  damages,  it  will  be  found  that  something  contingent  n^u  future 
bargains,  or  speculations,  or  states  of  the  market  are  referred  to,  and 
not  the  difference  between  the  agreed  price  of  something  contracted 
for  and  its  ascertained  value  or  cost. — (See  Masterton  va.  Mayor  of 
Brooklyn,  7  Hill's  B.,  61,  and  cases  there  referred  to.)  We  hold  it 
to  be  a  clear  rule  that  the  gain  or  profit,  of  which  the  contractor  was 
deprived  hy  the  refusal  of  the  company  to  allow  him  to  proceed  with 
and  complete  the  work  was  a  proper  subject  of  damages." — (Philadel- 
phia, Wilmington  and  Baltimore  B.  B.  Go.  f;^.  Howard,  13  Howard, 
344.) 

These  principles  are  in  analogy  to  those  of  the  civil  law,  and 
directly  apply  to  this  case ;  and  in  our  view  of  them  and  of  the  facts 
of  the  case,  they  bring  us  to  the  result  which  we  now  submit. 

First,  then,  as  to  the  interest  retained  by  Clymer,  the  petitioner. 

One  of  the  immediate  and  direct  results  of  the  fulfillment  of  the 
contract  by  him  was  the  expenditure  of  a  large  sum  of  money  to  get 
the  train  ready  for  the  transportation  of  the  stores.  For  this  he 
should  be  allowed,  after  crediting  the  government  with  the  net  amount 
produced  by  the  sale  of  the  articles  purchased.  To  this  should  be 
added  the  profits  he  would  have  made  if  he  had  performed  the  service, 
of  which  there  is  proof  in  the  depositions.  The  account  may  be  thua 
stated : 

Amount  expended  in  getting  ready  to  execute  the  con- 
tract      |2'7,560  00 

Deduct  the  net  proceeds  of  the  sale  of  oxen,  ma- 
terials, &c 5,43T  00 

Net  amount  expended 22,123  00 

Add  amount  of  profit  lost  by  violation  of  contract  by 
the  government 14,205  00 

Amount  due  dymer 86,328  00 


Then  as  to  the  interest  assigned  by  Clymer  to  Waldo  &  Co, 
They  were  to  carry  40,000  pounds  more  to  Paso  del  Norte  than 
Clymer  was,  and  the  same  quantity  to  Dona  Ana  that  Clymer  waa  to 
carry  to  Taos.  As  the  proof  shows  the  same  rate  of  profit,  it  is  easy 
to  arrive  at  the  true  amount  of  damages  upon  that  part  of  the  con- 
tract. 

K  the  transportation  of  150,000  pounds  by  Clymer  give 
an  expenditure  of  27,560,  then  190,000  by  Waldo  & 
Co.  will  give $34,909  00 

If  |22,123  be  the  loss  upon  the  $27,560  expended  by 
Clymer,  then  the  loss  upon  $34,909  expended  by  Waldo 
&  Co.  is $28,022  00 

To  this  add  profits 27,889  00 

Amount  due  Waldo  &  Co 56,911  00 

If  this  calculation  be  adopted,  then  we  arrive  at  the  following  result : 
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Due  on  the  part  of  the  contract  retained  by  Clymer $36,328  00 

Due  on  part  assigned  to  Waldo  &  Co 55,911  00 

Total  sum 92,239  00 


The  Court  must  either  adopt  the  measure  of  damages  here  claimed, 
or,  in  lieu  of  it,  that  which  allows  dead  freight. 

We  all  understand  what  dead  freight  is — that  it  is  the  whole  con- 
tract price,  treating  the  contract  as  executed  and  the  freight  delivered 
at  the  point  agreed  on.     Prima  foxAt^  a  party  who  contracts  to  de- 
liver freight  at  a  particular  place,  and  is  prevented  by  the  other  con- 
tracting party,  is  entitled  to  the  whdU  compensation  agreed  on ; 
because  a  tender  and  offer  to  perform  is  equivalent  to  a  performance. — 
(Shannon  t;«.  Comstock,  21  Wend.,  457.^    It  is  precisely  analagotis 
to  the  case  where  a  party  contracts  to  work  a  year  or  any  other  ^iven 
time  for  a  stipulated  sum,  and  is  prevented  by  the  other — he  is  entitled, 
prima  jacxe^  to  the  compensation  ajsreed  on ;  but  if  he  has  received 
other  compensation  for  his  services  from  others  during  the  year,  that 
shall  be  deducted  from  the  sum  to  be  paid, — (Costigan  w.  Mohawk 
and  Hudson  B.  B.   Co.,  v%,  Hudson,  2  Denio,  609;  Hecksher  vb^ 
McCrea,  24  Wend.,  304  ;  6  Attorney  General's  Opinions,  516.)    So^ 
precisely,  in  cases  of  freight.     Where  a  merchant  engages  to  furnish 
a  given  quantity  for  a  ship  he  must  pay  dead  freight  for  the  failure 
to  furnish  it — deducting  whatever  may  have  been  received  from  other 
persons  for  freight  taken  in  lieu  of  the  amount  stipulated  to  be  fur- 
nished.— (Abbott,  27T-8.)    For  rule  in  reference  to  compensation  for 
part  performance  and  indemnity  for  loss  in  respect  to  the  part  of  a 
contract  unfinished,  see  also  Shannon  vs,  Comstock,  21 ;  Wend,,  457  \ 
Wilson  w.  Martin,  1  Denio,  602;  Spencer  w.  Halstead,  1  Denio,  606; 
dark  vs.  Messiglia,  1  Denio,  317;  Durkee  vs.  Mott,  S  Bart,,  423;. 
Chamberlin  w.  McAllister,  6  Dana,  352 ;  Walworth  w.  Pool,  6  Eng.,. 
(Arkansas,)  394. 

It  is  to  be  observed  in  reference  to  all  this  class  of  cases,  that  the 
question  whether  the  party  who  has  been  prevented  from  performing 
nis  contract  has  received  compensation  from  other  persons  during  the 
time  he  had  to  execute  the  contract,  is  one  of /oo^,  and  that  it  may  be* 
proved  as  matter  of  defence  in  mitigation  of  damages.  If  it  is  not 
proved,  or  has  not  been  received,  then  dead  freight  is  recoverable, 
and  is  the  true  and  only  measure  of  damages  if  the  rule  we  have 
claimed  in  reference  to  profits  be  rejected.  Here  there  is  no  pretence- 
that  any  such  state  of  case  existed.  The  fact  is  that,  as  to  Clymer 
himself,  he  has  done  nothing  of  consequence  since  but  press  his  claim 
upon  the  government.  It  has  broken  him  up  entirely,  and  put  it 
out  of  his  power  to  engage  in  profitable  business  of  any  kind. 

If  this  rule  be  adopted  the  damages  can  be  easily  ascertained! — 
they  are  the  contract  prices  for  the  whole  freight,  thus  : 

For  Clymer $49,1T6  M 

For  Waldo  &  Co 63,794  M 

Total 112,90e  OO 


*i 


•M 
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And  this  brings  us  to  another  question  of  more  difficulty — which  i0» 
whether  or  no  interest  should  be  allowed  upon  the  amount  of  roonej 
expended  by  these  parties,  for  and  on  account  of  the  United  Staies,  in 
preparing  to  execute  this  contract — ^that  is  upon  the  $62,469,  which 
16  the  aggregate  of  the  sum  expended. 

The  question  is  of  the  greatest  importance,  whether  the  United 
States  is  in  any  case  liable  for  interest  for  money  laid  out  and  ex- 
pended upon,  and  in  the  execution  of  a  contract,  the  performance  of 
which  the  government  has  prevented,  and  as  there  is  no  act  of  Congress 
directly  authorizing  it,  the  right  to  it  must  be  maintained,  if  at  all, 
upon  other  than  statutory  grounds. 

By  the  act  organizing  this  Court  it  is  the  duty  of  the  Court  not 
only  to  find  the  facts  in  all  the  cases  before  them,  but  to  apply  the 
law  to  those  facts.  What  law  ?  If  there  be  a  statutory  law  appli- 
cable to  the  case  that  must  be  applied,  because  that  must  govern. 
But  if  there  be  no  statutory  law,  then  the  common  law  must  be 
applied,  because  under  the  Constitution  the  principles  of  that  law,  so 
far  as  they  are  applicable,  have  been  adopted.  They  are  to  be  applied 
to  all  matters  of  which  a  court  can  take  cognizance,  because  wnen  a 
court  is  created  it  is,  under  the  Constitution,  required  to  adopt  the 
principles  of  the  common  law,  unless  there  is  something  to  the  contrary 
in  the  act  creating  it.  There  being  nothing  of  this  sort  in  the  act 
creating  this  Court,  it  is,  therefore,  a  common  law  and  equity  court, 
and  must,  in  controversies  with  the  government,  adopt  the  rule  laid 
down  by  Judge  Baldwin  in  the  case  of  the  United  States  V8.  Arre- 
dondo,  6  Peters,  7II9  '*  decide  as  between  man  and  man  on  the  same 
subject  matter."  These  are  the  rules  which  Congress  has  prescribed: 
that  is,  by  not  prescribing  any  other,  these  are  the  rules  that  must 
prevail.  What  then  are  the  rules  of  the  common  law  in  reference  to 
the  allowance  of  interest?  ^ 

In  England  the  general  doctrine  is,  that  upon  simple  contracts, 
interest  is  not  an  incident  to  the  debt,  unless  there  is  an  agreement  to 
that  effect,  either  express  or  implied,  although  money  has  been  un- 
justly denied,  or  improperly  withneld,  even  in  cases  of  fraud.  Where 
there  has  been  long  delay  in  payment,  and  the  withholding  of  money 
has  been  vexatious  and  oppressive,  it  may  be  allowed,  by  a  jury,  as 
damages.  This  power  was  expressly  given  to  juries  by  the  statutes  of 
3  and  4  W.,  because  in  such  cases  interest  is  not  an  incident  to  the 
debt.  This  statute  was  applied  to  foreign  judgments,  as  in  Bunn  vs. 
Dalzell,  2  C.  &  P.  376.  But  the  authorities  sustaining  these  posi- 
tions are  reviewed  by  this  Court,  in  the  case  of  Todd  vs.  The  United 
States. 

But  we  submit  that  the  doctrine  established  in  this  country  does  not 
go  to  this  extent  against  the  allowance  of  interest.  It  agrees  with  the 
English  doctrine,  that  it  cannot  be  recovered  upon  unliquidated  claims, 
and  that  in  some  cases  where  it  is  not  an  incident  to  the  debt — as 
where  money  has  been  unreasonably  and  vexatiously  withheld— it 
may  be  allowed  as  damages.     But  then  the  analogy  ceases. 

The  case  of  Crockford  vs.  Winter,  1  Camp.  129,  has  been  overruled 
in  Dodge  vs.  Perkins,  9  Pick.  369,  where  the  8.  C.  of  Mass.,  held  that 
where  money  was  obtained  by  frauds  the  law  required  the  party  to 
pay  it  over  immediately  1  and  implied  a  promise  to  pay  interest  if  h « 
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did  not.  So  also  in  Wood  vs.  Bobbins,  11  Mass.,  606 ;  and  in  Fowler 
ve.  Shearer,  7  Mass.,  14,  the  doctrine  was  applied  to  cases  where 
money  was  lawfiilly  obtained  and  misapplied,  as  by  an  attorney.  The 
same  rule  was  applied  in  Pennsylvania,  where  an  agent  had  refnsed 
to  render  an  account  for  an  unreasonable  time.  Crawford  V9.  Wil- 
ling, 1  Dallas,  349  ;  also  in  N.  Y.  in  Williams  vs.  Stoors,  6  John., 
C.  B.  353.  In  that  State  it  has  been  likewise  settled,  that  interest  is 
to  be  allowed  for  money  received  or  advanced  for  the  use  of  another 
^' after  a  default  in  payment." — (Campbell  t;^.  Mesier,  6  John.,  C. 
B.  24.)    And  such  we  suppose  the  law  to  be  in  all  the  States. 

In  the  case  already  referred  to,  of  Dodge  vs.  Perkins,  Judge  Put- 
nam reviews  both  the  English  and  American  authorities,  and  adopts 
the  opinion  of  Lord  Thurlow,  in  Boddam  vs.  By  ley,  1  Bro.  C.  0., 
239 ;  and  2  Bro.  C.  C,  2,  wherein  he  came  to  the  conclusion,  that 
''all  contracts  to  pay,  undoubtedly  give  a  right  to  interest  from  the 
time  when  the  principal  ought  to  be  paid."     He  then  proceeds  to  say : 
'^  We  have  no  statute  regulating  this  subject,  and  none  is  necessary 
upon  the  principles  of  the  common  law  ;  we  think  it  clear  that  interest 
is  to  be  allowed  where  the  law,  by  application,  makes  it  the  duty  of 
the  party  to  pay  over  the  money  to  the  owner  without  any  previous 
demand  on  his  part.     Thus,  where  it  was  obtained  and  held  by  fraud, 
interest  should  be  calculated  from  the  time  when  it  was  received.    So, 
where  there  has  been  a  default  of  paying  according  to  agreement,  ex- 
press or  implied,  to  pay  on  a  certain  day,  or  after  demand,  or  after  a 
reasonable  time." 

The  nature  and  extent  of  the  undertaking  must  depend  upon  the 
facts  proved  in  each  particular  case.  But  when  it  is  ascertained  at 
what  time  the  money  should  have  been  paid,  the  law  raises  a  promise 
to  pay  damages  for  the  detention  after  the  breach  of  the  contract. 
For  it  is  the  essence  of  every  assumpsit  or  undertaking,  that  it  is  to 
be  performed  specifically,  or  that  damages  shall  be  paid  for  the  non- 
performance." 

Judge  Putnam  had  previously  reviewed  the  English  rule  in  Wood 
fw«  Koobins,  and  established  the  same  doctrine  as  in  Dodge  vs.  Per- 
kins. He  then  referred,  approvingly,  to  the  case  of  Elkins  t^i.  the 
East  India  Company,  1  P.  Will.,  396,  where  it  was  decided  that  the 
rule  in  equUy  was  to  allow  interest  for  money  had  and  received,  or 
money  lent. 

Upon  the  principles,  then,  settled  in  the  American  cases,  we  think 
it  quite  clear,  that  whenever  it  is  the  duty  of  a  party  to  pay  over 
money,  and  he  does  not  do  it,  interest  is  recoverable.  Such  is  the 
case  where  A.  pays  money  at  the  request  and  for  the  use  of  B.  In 
such  cases  the  law  not  only  implies  the  duty  to  ]^ay  it  back,  but  an 
agreement  to  pay  interest  for  withholding  it.  So  it  has  been  held  in 
Massachusetts. — (Gibbs  vs.  Bryant,  1  Pick.,  118;  and  also  in  New 
York.    Rensallear  Glass  Factory  vs.  Beid,  6  Cow.,  602.) 

For  cases  in  which  the  question  of  the  payment  in  interest  is  fully 
discussed,  see  Jacobs  vs.  Adams,  1  Dallas,  60;  Dilworth  t;^.  Sin- 
derling,  1  Binney,  494 ;  Commonwealth  t;^.  Crevor,  3  Binney,  121 ; 
Gillett  vs.  Mainard,  5  John.,  88;  Pease  vs.  Barber  3  Caines,  266; 
People  vs.  Gasherie,  9  John.,  71 ;  Winthrop  vs.  Cartelon,  (and  cases 
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cited,)  12  Mass.,  4 ;  Walker  vs.  Bradley,  3  Pick  ,  261 ;  Beab  V9.  Mc- 
Allister, 8  Wend. ,  109  ;  Wood  ts.  Hickok,  2  Wend.,  501 ;  Rensallear 
Glass  Factory  vs.  Beid^  3  Cow.,  436,  and  6  Cow.,  696;  (this  is  a 
leading  case ;)  ChittyonCon.,  (4  Am.  Ed.,)  506;  Bapelie  ts.  Emerr, 
1  Dallas,  349  ;  Brown  ys.  Campbell,  1  Searg.,  &  R.,  179 ;  Campbell 
vs.  Mesier,  6  John.,  C.  B.,  24  ;  Bealz  vs.  Guernsey,  8  John.,  B.  446; 
Amory  vs.  McGregor,  15  John.,  B.  38;  Taylor  vs.  Knox,  1  Dana, 
398 ;  King  vs.  Diehl,  9  Searg.  &B.,  409  ;  Graham  vs.  Williams,  16 
ibid,  257  ;  Fashalt  vs.  Bead,  16  ibid,  266 ;  Selden  vs.  James,  6  Ran- 
dolph, 465 ;  Brockenborough  vs.   Blythe,  3  Leigh,  619 ;  Hart  vs. 
Brand,  1  A.  K.  Marshall,  161 ;  Harrison  vs.  Long,  4,  Desaus,  110. 
This  is  precisely  the  condition  of  the  parties  in  this  case.     The 
money  expended  in  the  execution  of  this  contract  was  expended  for 
the  use  and  at  the  request  of  the  government,  and  it  was  the  duty  of 
the  government  to  indemnify  the  party  immediately,  and  that  without 
demand.     The  obligation  to  pay  interest  for  not  doing  so,  is  implied. 
Therefore  we  think  it  should  be  allowed,  not  upon  the  unliquidated 
damages,  but  upon  the  net  amount  actually  expended,  and  from  the 
date  of  the  expenditure.     If  it  were  not  so,  the  rights  of  individuals 
would  not  be  safe  when  depending  upon  the  justice  of  the  nation. 
And  there  should  be  no  higher  degree  of  justice  than  that  which  a 
nation — more  especially  one  like  ours — deals  out  to  its  own  citizens. 
In  vain  would  it  seek  applause  by  demanding  of  foreign  governments 
just  indemnity  for  wrongs  done  to  those  who,  from  whatever  cause, 
have  temporarily  expatriated  themselves,  if,  in  its  domestic  intercourse 
with  its  citizens  at  home,  it  shall  deny  them  full  and  ample  redress, 
according  to  the  just  measure  of  the  law,  for  injuries  inflicted  by  its 
own  agents.     This  justice  may  be  now  expected,  because  the  rules  by 
which  it  is  to  be  secured  and  dispensed  are  to  be  settled  by  a  judicial 
tribunal,  in  whose  hands  alone  can  the  balance  be  evenly  and  impar- 
tially held.     This  Court,  in  settling  these  rules  and  dispensing  this 
justice,  drawn  from  the  pure  fountain  of  the  law,  have  it  in  their  power 
to  illustrate  the  truth  of  a  well  known  sentiment,  that,  if  all  other 
departments  of  the  government  shall  fail,  the  great  principle  oi 
morality  and  good  government  may  still  find  security  in  a  firm,  inde- 
pendent, and  consistent  judiciary. 

F.  P.  STANTON, 
B.  W.  THOMPSON, 
Attorneys  for  Petitioner. 
Washinqton,  December,  1856. 


APPENDIX. 

A. 


Quartbrmastbb's  Office,  St.  Loms,  Missouri, 

January  7,  1851. 

Sealed  proposals  will  be  received  at  this  office,  corner  of  Washing- 
ton avenue  and  Second  street,  until  the  15th  day  of  February  next, 
for  the  transportation  of  army  supplies  to  the  places  named  below,  for 
two  years,  commencing  on  the  1st  of  May,  1851. 
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Anntidlly. 

To  Fort  Kearny,  on  the  Platte,  fifty-four  tons  and  upwards. 

To  Fort  Laramie,  eighty  tons  and  upwards. 

To  Fort  Mackay,  at  the  crossing  of  the  Arkansas,  Santa  Fe  trail, 
fiifty-four  tons  and  upwards. 

To  Fernando  de  Taos,  New  Mexico,  thirty  tons  and  upwards. 

To  Santa  Fe,  one  hundred  and  thirty  tons  and  upwards. 

To  Alhuquerque^  New  Mexico,  fifty-seven  tons  and  upwards. 

To  Dofia  Ana,  New  Mexico,  thirty  tons  and  upwards. 

To  Paso  del  Norte,  New  Mexico,  one  hundred  and  seventy  tons  and 
upwards. 

Separate  proposals  will  be  received  for  each  of  the  above  routes,  or 
bids  may  include  two  or  more ;  but  in  each  case  the  contractor  will  be 
required  to  bind  himself  to  receive  at  Fort  Leavenworth,  at  any  time 
during  the  months  of  May,  June,  and  July  of  each  year,  such  army 
stores,  whether  of  clothing,  subsistence,  ordnance,  or  other  govern- 
ment property,  which  may  there  be  delivered  to  him  or  his  agent, 
suitably  packed  and  prepared  for  transportation,  to  be  by  him  deliv- 
ered in  Hko  good  order  at  the  place  or  places  agreed  upon. 

It  is  distinctly  understood,  that  the  above  specified  quantities  are 
the  minimum,  and  every  contractor  should  be  prepared  to  carry  larger 
quantities,  of  which  due  notice  will  be  given. 

The  bids  will  state  the  price  for  the  transportation  of  every  hun- 
dred pounds,  and  every  bid  must  be  accompanied  by  the  guarantee  of 
some  responsible  person  as  to  the  good  faitn  and  ability  of  the  bidder 
for  the  performance  of  the  contract. 

The  privilege  is  reserved  to  reject  any  or  all  the  bids,  if  deemed  to 
the  public  interest  to  do  so. 

No  transfer  or  assignment  of  bids  will  be  admitted  or  recognized, 
and  no  bid  will  be  accepted  from  any  individual  or  firm,  if  he  or  they 
put  in  more  than  one  bid. 

THOMAS  SWORDS, 
Lieut.  Col.  and  Quartermaster ^  U.  S.  A. 


B. 

Regulations  of  the  quartermaster's  department : 

"  No.  42.  All  purchases  and  contracts  for  supplies  or  services  for 
the  army,  except  personal  services,  when  the  public  exigencies  do  not 
require  the  immediate  delivery  of  the  article  or  performance  of  the 
service,  shall  be  made  by  advertising  a  sufficient  time  previously  for 
proposals  respecting  the  same." 

**  No.  48.  The  advertisement  and  the  bids  received,  shall  be  sent 
with  the  contract  to  the  bureau.'' 
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IN  THE  COURT  OP  CLAIMS. 

On  the  PsnnoN  of  Joseph  Cltxeiu 

Brief  of  the  Uniied  States  Solicitor. 

On  the  Yth  day  of  January,  1861,  Lieutenant  C!olonel  Swords  of  tlie 
qnartermaster's  department,  published  the  following  adyertisement: 

Quartermaster's  Ovficb, 
St.  LouiSy  Mo.y  January  7,  1851. 

Sealed  proposals  will  be  received  at  tl'is  office,  corner  of  Waahing- 
ton  ayenue  and  Second  street,  until  the  16th  day  of  February  next, 
for  the  transportation  of  army  supplies  to  the  places  named  below,  for 
two  years,  commencing  on  the  1st  of  May,  1861. 

AnnuaUy. 

To  Fort  Kearny,  on  the  Platte,  fifty-four  tons  and  upwards. 

To  Fort  Laramie,  eighty  tons  and  upwards. 

To  Fort  Mackay,  at  the  crossing  of  the  Arkansas,  Santa  F6  trail, 
fifty-four  tons  and  upwards. 

To  Fernando  de  Taos,  New  Mexico,  thirty  tons  and  upwards. 

To  Santa  F£,  one  hundred  and  thirty  tons  and  upwards. 

To  Albuquerque,  New  Mexico,  fiilby-seven  tons  and  upwards.   • 

To  Doiia  Ana,  New  Mexico,  thirty  tons  and  upwards. 

To  Paso  del  Norte,  New  Mexico,  one  hundred  and  seventy  tons  and 
upwards. 

Separate  proposals  will  be  received  for  each  of  the  above  routes,  or 
bids  may  include  two  or  more ;  but  in  each  case  the  contractor  will  be 
required  to  bind  himself  to  receive  at  Fort  Leavenworth,  at  any  time 
during  the  months  of  May,  June,  and  July  of  each  year,  such  army 
stores,  whether  of  clothing,  subsistence,  ordnance,  or  other  govern- 
ment property,  which  may  there  be  delivered  to  him  or  his  agent, 
suitably  packed  and  prepared  for  transportation,  to  be  by  him  de- 
livered in  like  good  order  at  the  place  or  places  agreed  upon. 

It  is  distinctly  understood,  that  the  above  specified  quantities  are 
the  minimum,  and  every  contractor  should  be  prepared  to  carry  larger 
quantities,  of  which  due  notice  will  be  given. 

The  bids  will  state  the  price  for  the  transportation  of  every  hundred 
pounds,  and  every  bid  must  be  accompanied  by  the  guarantee  of  some 
responsible  person  as  to  the  good  faith  and  ability  of  the  bidder  for 
the  performance  of  the  contract. 

The  privilege  is  reserved  to  reject  any  or  all  the  bids,  if  deemed  to 
the  public  interest  to  do  so. 

No  transfer  or  assignment  of  bids  will  be  admitted  or  recognised; 
and  no  bid  will  be  accepted  from  any  individual  or  firm,  if  he  or  they 
put  in  more  than  one  bid. 

THOMAS  SWORDS, 
Ideut.  Col.  Quartermaster,  U.  S,  A. 
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On  the  16th  of  January,  1861,  Colonel  Swords  enclosed  a  copy  of 
this  advertisement  to  Mr.  Clymer,  and  Mr.  Glymer  made  a  bid  which 
was  the  lowest  offer  for  transportation  to  two  of  said  posts,  and  it  was 
therefore  accepted  in  a  letter  of  the  16th  July,  1861 ;  and  Clymer  was 
also  invited  in  the  same  letter  to  take  the  transportation  to  the  other 
posts  also;  he  did  so,  and  the  agreement  made  between  the  parties 
was  afterwards,  on  the  18th  April,  1861,  formally  reduced  to  writing, 
and  is  as  follows: 

Articles  of  agreement  made  and  entered  into  at  St.  Louis,  the 
eighteenth  day  of  April,  A.  D.  one  thousand  eight  hundred  and  fifty- 
one,  between  Lieutenant  Colonel  T.  Swords,  quartermaster  United 
States  army,  of  the  one  part,  and  Joseph  Clymer,  of  the  State  of 
Missouri,  of  the  other  part. 

This  agreement  witnesseth,  that  the  said  Thomas  Swords,  quarter- 
master, for  and  on  behalf  of  the  United  States,  and  the  said  Joseph 
Clymer,  for  his  heirs,  executors,  and  administrators,  have  mutually 
agreed,  and  by  these  presents  do  mutually  covenant  and  agree,  to  and 
with  each  other,  as  follows,  to  wit : 

1st.  That  the  said  Joseph  Clymer  shall  receive  at  Fort  Leavenworth, 
on  the  Missouri  river,  at  any  time  between  the  first  day  of  May  and 
the  thirty-first  day  of  July,  in  each  of  the  years  one  thousand  eight 
hundred  and  fifty-one,  and  one  thousand  eight  hundred  and  fifty-two, 
respectively,  such  stores,  whether  of  clothing,  subsistence,  ordnance, 
building  materials,  or  other  property,  as  may  be  delivered  to  him  in 
good  order  by  the  assistant  quartermaster,  or  other  agent  of  the  quar- 
termaster's department  at  Fort  Leavenworth,  and  shall  transport  them 
with  all  despatch,  and  deliver  them  in  like  good  order  and  condition 
to  the  quartermaster  or  assistant  quartermaster  at  El  Paso,  in  the 
State  of  Texas,  DoSa  Ana,  Don  Fernando  de  Taos,  in  the  Territory 
of  New  Mexico,  according  to  the  instructions  he  may  receive  from  the 
assistant  quartermaster  at  Fort  Leavenworth  at  the  time  the  stores  to 
be  transported  may  be  delivered  to  him. 

2d.  That  the  said  Joseph  Clymer  shall  transport  such  above-men- 
tioned stores  as  may  be  delivered  to  him  for  transportation,  in  good 
strong  waeons,  well  covered  with  two  new  substantial  duck  covers,  no 
wagon  to  be  loaded  with  more  than  five  thousand  pounds,  (in  addition 
to  the  provision  of  the  teamster,)  and  each  waeon  to  be  drawn  by  six 
yoke  of  ffood  strong  cattle,  or  five  pairs  oi  good  strong  mules. 

3d.  Tnat  all  the  means  of  transportation  to  be  used  by  said  Joseph 
Olymer  under  this  agreement  shall  be  submitted  to  the  assistant  quar- 
termaster at  Fort  Leavenworth^  for  his  inspection,  and  such  only  shall 
be  used  as  he  may  accept  as  fit  for  the  trip. 

4th.  That  the  said  tfoseph  Clymer  shall  employ  at  least  one  man, 
in  addition  to  the  teamsters,  for  every  five  wagons  in  each  train,  each 
man  to  be  well  armed  and  equipped,  and  provided  with  ammunition. 

6th.  That  the  said  Joseph  Olymer  shall  have  a  train  in  readiness 
to  receive  freight  and  to  start  from  Fort  Leavenworth  at  any  time  be- 
tween the  first  day  of  May  and  the  thirty-first  day  of  July,  in  each 
of  the  years  eighteen  hundred  and  fifty-one  and  eighteen  hundred  and 
fifty-two,  due  notice  having  been  previously  given  to  him,  by  the  party 
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of  tlie  first  part,  of  the  amount  of  stores  to  be  transported,  and  of  the 
time  when  the  train  must  be  in  readiness  to  start. 

6th.  That  the  said  Joseph  Clymer  shall  pay,  at  the  rate  of  the  first 
cost,  to  the  United  States,  with  the  further  amount  of  fifty  per  centum 
in  addition,  for  any  damage  or  deficiency,  at  the  point  of  destination, 
in  the  property  delivered  to  him  for  transportation,  unless  it  shall  be 
satisfactorily  shown  by  the  report  of  a  board  of  officers,  which  the 
assistant  quartermaster  shall  call  for,  that  the  damage  or  deficiency 
was  unavoidable. 

7th.  That  the  said  Joseph  Clymer  shall  be  paid  out  of  the  office  of 
the  assistant  quartermaster  at  Fort  Leavenworth,  at  the  following 
rates,  to  wit :  (|12  84)  twelve  dollars  and  eighty-four  cents  per  hun- 
dred pounds  for  all  freight  delivered  by  him  at  El  Paso,  Texas; 
r|12  50)  twelve  dollars  and  fifty  cents  per  hundred  pounds  for  all 
freight  delivered  at  DoSa  Ana,  New  Mexico ;  ($8  83)  eiffht  dollars 
and  eighty-three  cents  for  all  freight  delivered  at  Fernando  de  Taos, 
New  Mexico,  on  his  producing  the  receipt  of  the  assistant  or  acting 
quartermaster  of  the  port  at  which  the  stores  are  delivered,  for  the 
quantity  delivered,  and  his  certificate  that  they  were  delivered  in  good 
order ;  or  if  damaged,  that  the  damage  was  reported  on  by  a  board  of 
officers,  as  provided  for  in  the  sixth  article  of  this  agreement. 

In  testimony  whereof  the  undorsigned  have  hereunto  placed  their 
hands  and  seals  this  eighteenth  day  of  April,  one  thousand  eight  hun- 
dred and  fifty-one. 

THOS.  SWORDS,  Q.  M.    [l.  s.l 
JOSEPH  CLYMER,  [l.  s.] 

In  presence  of — 

Jambs  McEat, 
Wadsworth  Ramsat. 

Under  this  contract  there  was  nothing  forwarded  in  1862,  the  claim- 
ant being  notified  in  March,  1852,  that  this  would  be  the  case.    In 

1861,  107  tons  were  transported,  of  which  77  =  154,000  pounds  were 
forwarded  to  El  Paso,  and  30  tons  =  60,000  pounds  to  Dona  Ana.  For 
the  transportation  performed  in  the  year  1861,  the  petitioner  received 
full  payment,  and  made  no  claim  at  that  time  that  anything  further 
was  due  him  on  account  of  the  contract.  But  on  the  Ist  of  April, 
1852,  when  he  was  informed  that  no  transportation  would  be  required 
during  that  year,  he  insisted,  in  a  letter  of  that  date  to  the  quarter- 
master general,  that  by  his  contract  he  had  a  right  to  be  employed  or 
indemnified  for  his  outlay,  &c.  He  has  subsequently  claimed  that, 
instead  of  170  tons  he  should  have  received  in  1851  at  least  230  tons 
of  freight,  on  which  he  would  have  earned  $29,180  40,  in  addition 
to  the  sum  which  he  had  received,  and  that  in  1862  he  should  have 
received  the  same  amount  of  freight,  and  earned  thereon  $56,454 ; 
amounting  in  all  to  $86,634  40.  And  I  believe  he  now  claims  this 
sum,  deducting  therefrom .  the  amount  which  it  would  have  cost  him 
to  transport  355  tons  of  freight,  of  which  he  claims  that  123  tons 
should  have  been  delivered  to  him  in  1851,  and  the  remaining  230  in 

1862.  It  is  said  by  one  of  the  witnesses  that  the  expense  was  about 
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fifty  per  cent,  of  the  price  agreed  to  be  paid,  and  it  is  contended  by 
the  claimant's  counsel  that  it  was  not  so  much.  But  even  on  this 
basis,  the  claim  would  be  $42,322  as  Mr.  Jones  makes  it,  or  $42,817 
as  General  Jesup  makes  it. 

In  support  of  this  claim  it  is  alleged  ^Hhat  the  aforesaid  agreement 
'was  made  purstumt  to"  the  advertisement  above  quoted ;  and  it  ap- 
pears, from  what  follows,  that  on  this  allegation  the  inference  is  drawn 
by  the  claimant  that  the  advertisement  is  part  of  the  contract,  and  it 
is  also  insisted  that  the  requirement  in  said  advertisement  that  every 
contractor  should  be  prepared  to  transport  the  quantities  therein  spe- 
cified, at  least,  and  larger  quantities  on  due  notice,  is  to  be  construed 
as  a  stipulation  on  the  part  of  the  United  States  to  furnish  at  least  the 
minimum  amounts  for  transportation. 

I.  1.  Several  reasons  are  assigned  why  the  advertisement  is  to  be 
regarded  as  part  of  the  contract ;  the  first  is,  that  the  contract  refers 
to  the  advertisement,  not  expressly,  but  by  necessary  implication, 
because  without  such  reference  no  determinate  quantity  is  contracted 
for,  and  Clymer  could  not  safely  prepare  to  execute  the  contract.  If 
this  be  a  defect  in  the  contract,  it  is  one  which  is  not  obviated  by 
recourse  to  the  advertisement,  which  is  also  indefinite  as  to  the  quantity 
to  be  transported.  But  so  far  from  its  being  necessary  to  the  com- 
pleteness of  a  contract  for  transportation  that  either  the  minimum  or 
maadmum  as  to  quantity  should  be  stated  in  it,  that  it  is  unusual  to 
put  stipulations  respecting  the  amount  in  contracts  with  carriers. 
They  generally  contract,  as  Clymer  did,  by  the  pound  or  by  the  foot. 
But  it  may  be  said  that  Clymer's  undertaking  differed  in  some  circum- 
stances from  that  of  ordinary  carriers,  and  therefore  some  express 
provision  as  to  the  quantity  was  required  to  enable  him  to  prepare  to 
discharge  it.  This  may  be  conceded  without  involving  any  necessity 
to  look  to  extrinsic  testimony  to  see  how  the  parties  had  dealt  with 
that  point.  The  fifth  article  provides  that  due  notice  shall  be  pre- 
viously given  to  Clymer  of  the  amount  of  stores  to  be  transported,  and 
of  the  time  when  the  train  must  be  in  readiness  to  start.  The  object 
of  this  provision  was  obviously  to  enable  Clymer  to  prepare  to  exe- 
cute his  contract  to  transport  all  such  stores  as  should  be  offered  to 
him  at  Fort  Leavenworth,  and  this  was  certainly  ample  provision 
against  any  unreasonable  demand  for  transportation  of  him.  Due 
notice  (that  is,  reasonable  notice  under  all  tbe  circumstances  of  the 
case,)  was  to  be  given  to  him  of  the  amount  of  stores  required  to  be 
transported.  This  did  not  require  that  Clymer  should  expend  a  dollar 
in  preparing  for  transporting  stores  till  he  was  notified  of  the  extent 
of  the  preparations  he  should  make,  and  if  he  did  expend  money 
without  said  notice,  in  anticipation  that  such  service  woula  be  required 
on  a  ^eat  scale,  he  had  no  warrant  in  this  contract  to  look  to  the 
XTnited  States  for  indemnity  when  it  turns  out  that  the  United  States 
did  not  require  it. 

If  he  had  failed  to  comply  with  a  call  on  him  for  transportation,  it 
it  would  have  been  a  complete  defence  that  he  had  not  received  notice 
in  time. to  enable  him  to  procure  the  means  of  performing  the  required 
service.  If  it  had  been  said  the  advertisement  was  notice  that  he  must 
always  have  on  hand  sufficient  means  to  transport  230  tons  at  least. 
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because  it  says  that  the  contractor  should  be  prapared  to  that  extent, 
and  that  it  was  only  as  to  any  amount  beyond  that,  that  he  was  en- 
titled to  notice,  he  could  have  said,  my  contract  omits  all  stipulations 
of  that  kind,  and  requires  notice  in  all  cases,  and  does  not  distinguish 
between  the  call  for  the  transportation  of  230  tons  and  that  for  500 
tons,  except,  that  a  less  time  would  be  due  notice  if  the  smaller  amount 
was  required,  tlian  would  be  due  notice  if  the  larger  amount  was  re- 
quired, because  it  would  probably  take  less  time  to  get  it  ready. 

2.  The  other  ground  for  making  the  advertisement  part  of  the  con- 
tract is,  that  it  is  customary  for  the  government  to  advertise,  and  hence 
^^the  advertisement  becomes  annexed  as  a  customary  incident  to  a 
written  contract,  although  the  contract  does  not  refer  to  it,''  and  this 
is  intended  as  an  assertion  that  it  is  customary  to  consider  the  adver- 
tisement as  part,  and  the  controlling  part  too,  of  the  contract.  If  the 
question  was,  whether  there  had  been  an  advertisement,  it  would  af- 
ford a  ground  for  presuming  one  in  this  case,  to  show  that  it  was  cus- 
tomary, and  the  proof  offered — the  res ulation  requiring  advertisements 
in  certain  cases — goes  to  no  other  point,  and  does  not  touch  the  ques- 
tion here,  whether  the  advertisement  is  part  of  the  contract.  The  al- 
legation is,  that  it  is  customary  to  consider  the  advertisement  as  part 
of  the  contract.  This  is  the  allegation  or  it  amounts  to  nothing. 
But  as  we  have  no  proof  of  any  custom  to  construe  contracts  with  the 
quartermaster's  department,  so  as  to  include  the  advertisements  which 
may  have  lead  to  the  making  of  them,  and  of  allowing  the  terms  of 
such  contracts  to  be  controllea  by  the  terms  of  such  advertisements, 
and  there  is  no  law  or  custom  in  fact,  which  makes  the  advertisements 
of  the  War  Department  control  the  contracts  entered  into  by  it,  more 
than  there  is  to  make  the  preliminary  negotiations  between  individu- 
als, a  part  of  the  instrument  which  they  have  finally  and  deliberately 
chosen  to  express  the  terms  of  the  agreement  consummated  between 
them. 

3.  The  proof  offered  by  Clymer  is  thought  by  the  Third  Auditor  to 
show  an  equitable  claim,  although  he  concurs  in  the  views  I  have  above 
expressed  on  the  conclusiveness  of  the  contract,  because  he  assumes 
that  it  shows  there  was  a  miatake  committed  in  omitting  a  stipulation 
on  the  part  of  the  United  States  to  furnish  230  tons  of  freight  to  Cly- 
mer. But  Olymer  makes  no  allegation  in  his  petition,  that  there  was 
any  such  mistake  committed  in  framing  the  contract,  and  I  have  not 
therefore  felt  called  on  to  meet  this  supposed  case,  by  taking  the  testi- 
mony of  Colonel  Swords,  as  I  would  have  done  had  such  an  allegation 
been  made  by  the  petitioner.  But  he  has  not  made  such  an  allega- 
tion,  and  I  am  authorized  to  assume  under  the  circumstances  that  ne 
does  not  allege  such  a  fact,  because  it  was  not  true.  He  might  insist, 
on  the  legal  propositions  on  which  he  puts  his  case,  that  the  advertise- 
ment was  to  be  taken  as  part  of  the  contract,  on  the  advice  of  counsel, 
without  doing  anything  wrong ;  but  he  could  not  allege  as  a  &ct, 
what  the  Aumtor  assumes,  that  a  miatalBe  had  been  committed  in  leav- 
ing out  the  stipulation  in  question,  without  committing  perjury,  if 
the  statement  was  untrue.  And  there  are  facts  in  the  case,  aside  from 
Mr.  Clymer's  refraining  from  asserting  that  there  had  been  such  a  mis- 
take, which  show  conclusively,  that  there  was  not  only  no  such  mis- 
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take  committed  in  poiilt  of  fact,  but  that  Olymer  did  not  constrne  the 
contract  himself,  at  the  time  it  was  made,  and  for  more  than  a  year 
afterwards,  as  he  would  now  have  this  Court  to  construe  it.  I  allude 
to  the  fact  in  evidence,  that  less  than  half  of  what  he  now  claims  to 
have  been  the  minimum  amount  of  freight  to  which  he  was  entitled 
tinder  the  contract  was  given  him  in  1851,  without  any  complaint 
being  then  made  that  he  was  entitled  to  more.  Nor  does  he  even  in 
his  letter  to  the  quartermaster  general  of  the  Ist  of  April,  make  any 
such  claim.  He  says  merely  that  he  was  prepared  with  30  wagons, 
&c.,  to  do  the  hauling,  which  was  the  same  preparation  he  had  made 
theyearpreceding,  and  we  may  therefore  assume,  that  if  the  same  amount 
of  freight  had  been  furnished,  he  would  have  been  equally  satisfied. 
It  may  be  true  that  he  was  disappointed  in  fact ;  that  he  had  some  rea- 
son for  supposing — whether  from  the  advertisement^  or  the  verbal  state- 
ments of  the  omcers,  or  their  official  estimates — ^that  this  amount  of 
transportation  would  be  required  ;  and  may,  in  consequence  thereof, 
have  made  a  larger  preparation  without  waiting  for  the  notice  which 
his  contract  required,  in  order  to  warrant  him  in  looking  to  the  United 
States  for  indemnity.  But,  if  he  did  so,  it  was  his  own  improvi- 
dence, and  he  did  it  in  his  own  wrong.  Upon  whom  the  loss  is  to  fall, 
whether  greater  or  less,  depends  on  the  legal  effect  of  the  contract, 
and  whether  it  was  there  stipulated^  that  he  should  be  furnished  with 
230  tons  of  freight  by  the  United  States,  at  the  least.  His  own  con- 
duct, under  the  contract,  proves  conclusively,  that  he  did  not  construe 
it  as  containing  any  such  stipulation,  and  that  that  construction  was 
inventedafterwards,  andresorted  toonly  inorderto  meetaloss  which  had 
happened  in  consequence  of  the  government's  ceasing  to  require  trans- 
portation across  the  plains,  at  a  time  when  emigration  had  also  greatly 
diminished,  the  effect  of  which  was  unexpectedly  to  deprive  Mr. 
Clymer  and  others,  engaged  in  this  business,  of  their  accustomed  em- 
ployment, and  greatly  to  depreciate  the  value  of  the  articles  used  for 
that  purpose. 

II.  As  reapers  the  measure  of  damages. — If  anything  should  be  al- 
lowed, the  case  of  the  Philadelphia,  Wilmington,  and  Baltimore 
Bailroad  Company  vs.  Howard,  in  13  Howard,  p.  344,  cited  by  peti- 
tioner's counsel,  seems  to  be  applicable  to  this  case,  and  that  fixes  the 
profits  which  the  claimant  would  probably  have  made  by  transporting 
the  freight  if  it  had  been  furnished  to  him  by  the  government,  as  the 
amount  which  should  be  allowed  him.  To  determine  this,  we  should 
have  a  detailed  statement  in  proof  of  the  expenses  which  would  have 
attended  the  transportation,  consisting  of  the  cost  of  the  outfit,  that  is,  of 
the  wagons  and  appurtenances,  such  as  jack-screws,  &c.;  of  the  ani- 
mals, oxen,  mules,  horses,  &c.;  of  the  provisions,  and  of  the  wages, 
d?c.,  and  also  of  the  amount  it  would  require  to  insure  the  freight. 
From  the  aggregate  of  these  we  should  deduct  the  estimated  value  of 
the  wagons  and  animals  left  on  reaching  New  Mexico.  This  would 
give  the  expense  of  the  transportation.  This,  deducted  &om  the  amount 
of  the  stipulated  price,  would  give  the  profits. 

The  witness  McEinney  alone  testifies  on  this  point.  In  his  deposi- 
tion of  April  16, 1863,  which  is  printed  in  the  appendix  to  Mr.  Claude 
Jose's  argument,  addressed  to  Oeneral  Jesup,  he  says  ^^  that  he  has 


62  JOSEPH  GLTlfEB. 

made  a  calcalation  showing  the  expense  of  fitting  up  and  sending  ont 
said  train  ;  also  the  sum  of  money  said  wagons  and  teams  would  and 
ought  to  have  brought  on  arrival  in  New  Mexico ;  also,  the  amount 
of  money  which  said  Clymer  was  to  get  for  the  transportation  of  said 
freight — all  of  which  deponent  believes  to  be  fair  and  correct,  and  is 
as  follows: 

Amount  for  transportation  of  freight    -        -        -        •    $20,280  00 
Amount  of  sales  for  wagons  and  teams,  at  two  hundred 
and  sixty-five  dollars  per  team,  in  New  Mexico  8,250  OO 

28,530  00 
Less  the  expense  of  sending  out  the  train,  including 
value  of  oxen  and  wagons,  hire  of  hands,  provisions, 
until  arrival  in  Mexico    ----.-        14,325  00 

Which  leaves  a  balance  of     ....        14^205  00 


'^Deponent  states  that  in  the  above  calculation,  the  value  of  the 
oxen  and  wagons  which  saidGlymer  had  on  hand,  and  readyforthe  trans- 
portation of  said  freight,  is  put  down  as  part  of  the  expense  incurred  by 
Glymor  in  the  sending  out  of  said  train,  and  deponent  considers  and  be- 
lieves are  set  down  at  a  fair  valuation." 

This  makes  the  profits  $14,205  on  the  107  tons,  or  $42,322  on  the 
whole  ;  which  is  50  per  cent,  of  the  stipulated  price. 

But  in  another  deposition  he  says,  that  he  had  seen  Mr.  Clymer's 
own  account,  viz :  that  on  page  4  of  the  petition,  and  he  believes  that 
to  be  correct.  Whether  correct  or  not,  Clymer  is  concluded  by  it.  In 
this  statement  the  outfit  is  put  down  at  $27,660,  instead  of  $20,280, 
as  in  McEinney's  account,  which  makes  $7,280  difierence  in  the 
amount  of  the  expense,  and  reduces  the  profits  from  $14,205  to  $7,926 
on  the  107  tons.  That  is  less  than  25  per  cent,  of  the  price,  and 
would  make  the  profits  on  the  whole  $21,161,  instead  ot  $42,322,  and 
certainly  that  would  have  been  an  ample  profit. 

M.  BLAIE,  U.  8.  iSWicttor, 


IN  THE  COURT  OP  CLAIMa 

Joseph  Cltmeb  vs.  Thb  Ukitsd  Staibb. 

OiLCHRiST,  C.  J.    This  case  is  as  follows : 

On  the  7th  of  January,  1861,  Lieutenant  Colonel  Swords,  of  the 
United  States  army,  advertised  for  proposals  for  the  transportation  of 
army  supplies  for  two  years,  commencing  on  the  1st  of  May,  1851. 
Among  the  places  to  which  the  supplies  were  to  be  transported  were 
Fernando  de  Taos,  Dofla  Ana,  and  Paso  del  Norte,  all  in  New 
Mexico.     The  supplies  for  the  first  two  places  were  to  be  thirty  tons 


JCMBSPH  OLTmB.  68 

and  upwards,  each,  and  to  Paso  del  Norte  one  hnndred  and  seventy 
tons  and  upwards.  The  advertisement  also  contained  the  following 
clause :  ' '  It  is  distinctly  understood  that  the  above  specified  quantities 
are  the  minimum,  and  every  contractor  should  be  prepared  to  carry 
larger  quantities,  of  which  due  notice  will  be  given.  The  bids  will 
state  the  price  for  the  transportation  of  every  hundred  pounds/' 

On  the  18th  day  of  April,  1861,  the  claimant  made  a  contract  with 
Colonel  Swords,  in  writing,  the  substantial  parts  of  which  are  the 
following : 

By  the  first  clause  of  the  contract,  the  claimant  agreed  to  receive  at 
Fort  Leavenworth  at  any  time  between  the  1st  day  of  May  and  the 
31st  day  of  July,  in  each  of  the  years  1861  and  1862,  such  stores,  &c., 
as  might  be  delivered  to  him  by  the  agent  of  the  quartermaster's 
department  at  Fort  Leavenworth^  and  transport  and  deliver  them  at 
the  places  before  mentioned. 

By  the  fifth  clause  of  the  contract,  the  claimant  was  to  have  a  train 
in  readiness  to  receive  freight,  and  to  start  from  Fort  Leavenworth  at 
any  time  between  the  1st  day  of  May  and  the  31st  day  of  July^  in  the 
years  1861  and  1862,  due  notice  having  been  previously  given  him  of 
the  amount  of  stores  to  be  transported^  and  of  the  time  when  the  train 
must  be  in  readiness  to  start. 

The  seventh  clause  provided  that  the  claimant  was  to  be  paid  $12  84 

g)r  hundred  pounds  for  all  freight  delivered  at  El  Paso,  $12  60  at 
oSa  Ana,  and  |8  83  for  the  freight  delivered  at  Fernando  del 
Taos. 

The  petition  alleges  that  by  the  advertisement  bidders  were  notified 
that  they  would  be  required  to  bid  for  the  transportationof  thirty  tons 
and  upwards  to  Fernando  del  Taos  and  Dona  Ana,  and  one  hun- 
dred and  seventy  tons  and  upwards  to  Paso  del  Norte  ;  and  that  the 
claimant  had  a  right  to  expect  that  he  would  be  supplied  with  340,000 
pounds  of  freight  to  Paso  del  Norte,  and  with  60,000  pounds  of  freight 
to  Fernando  del  Taos  and  Dona  Ana,  each,  amounting,  in  the  whole, 
for  the  years  1861  and  1862,  to  the  sum  of  112,900 ;  but  that  he  was 
furnished  with  only  160,141  pounds  for  Paso  del  Norte,  and  61,136 
pounds  for  Dofia  Ana.  For  the  freight  transported  in  the  year 
1861  to  Dona  Ana  he  received  the  contract  price,  being  the  sum  of 
$26,778  11,  whereas  if  he  had  been  furnished  with  all  the  freight  to 
which  he  was  entitled  by  the  contract^  there  would  be  due  him  the 
further  sum  of  $29,677  89.  He  alleges  that  he  made  all  the  neces- 
sary preparations  for  performing  his  contract  to  transport  the  mini- 
mum amount  of  freight  for  El  raso  del  Norte,  which  in  the  year  1862 
cost  him  the  sum  of  |26,000,  but  that  after  he  had  made  all  necessary 
arrangements,  to  wit :  on  the  22d  of  March,  1862,  Major  Ogden,  the 
assistant  quartermaster  at  Fort  Leavenworth,  informed  him  by  letter 
that  he  would  not  be  required  to  transport  any  stores  during  the  then 
coming  season.  In  answer  to  which,  on  the  6th  of  April,  1862,  he 
informed  Major  Ogden  that  he  was  prepared  to  fulfill  his  contract,  and 
must  sustain  a  heavy  loss  in  consequence  of  such  notice.  He  furnishes 
a  schedule  of  the  expenses  to  which  he  was  actually  subjected,  aniount- 
ing  to  the  sum  of  $27,660.  Some  of  the  articles  mentioned  in  the 
schedule  he  sold  for  such  prices  as  could  be  obtained  for  them  beyond 
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he  frontier  of  Missouri,  which  sales  amoanted  to  $11,386,  from  which 
hould  he  dedacted  the  sum  of  $5,949  for  expenses  and  loss  of  cattle, 
eaving  the  net  proceeds  of  the  sale  only  $5,437.  He  thus  makes  the 
amount  of  his  expenditures  to  be  the  sum  of  $22,123  10.  In  addition 
to  this  he  makes  the  following  claim : 

Freight  to  Taos  for  1851 $5,298 

Freight  to  Paso  del  Norte  for  1852 19,260 

Freight  to  Taos  for  1852 5,298 

This  makes  his  claim  amount  to  the  sum  of. 51,979 

to  which,  adding  interest  and  damages  for  injury  to  his  business,  it 
amounts  to  $61,929. 

It  appears  that  the  claimant  had  assigned  a  part  of  his  contract  to 
Messrs.  Waldo,  Smith,  and  McCoy,  and  upon  that  part  of  the  contract 
he  claims  the  right  to  recover  the  further  sum  of  $56,259  78,  making 
the  whole  amount  of  the  claim  $118,188  88. 

It  is  contended,  on  the  part  of  the  claimant,  that  the  advertisement 
in  this  case  is  to  be  regarded  as  a  part  of  the  contract,  and  that  if  it 
be  not  so,  it  is,  at  any  rate,  a  notice  to  the  contractor  that  the  govern- 
ment will  furnish  for  transportation,  at  the  specified  rates,  the  minimum 
quantities  mentioned ;  that  without  referring  to  the  advertisement,  the 
contract  is  not  intelligible ;  that  in  order  to  make  the  advertisement 
a  part  of  the  contract,  the  reference  to  it  in  the  contract  need  not  be 
express,  but  may  be  by  implication ;  that  it  is  an  unreasonable  con- 
Btruction  of  the  contract  that  the  claimant  was  to  have  ready  a  large 
number  of  wagons  at  a  great  expense,  while  the  government  were  not 
bound  to  furnish  him  any  employment  for  them ;  that  the  advertise- 
ment is  to  be  regarded  as  aiding  in  the  construction  of  the  contract, 
and  is  to  be  considered  as  much  a  part  of  it  as  specifications  for  build- 
ing a  house  are  part  of  the  contract  for  building  it ;  that  the  reason 
why  a  minimum  quantity  is  specified  was,  that  the  claimant  need  not 
keep  his  teams  readj  to  transport  more  than  the  minimum  unless 
upon  due  notice  ;  and  that,  as  the  word  minimum  is  not  in  the  contract, 
unless  reference  is  made  to  the  advertisement  it  cannot  be  ascertained 
what  the  United  States  propose  to  the  claimant  to  perform.  It  was 
also  argued  that,  without  the  advertisement  the  fifth  clause  in  the 
contract,  providing  for  notice  to  the  claimant  of  the  amount  of  stores 
to  be  transported,  is  not  intelligible,  but  with  the  advertisement  it  is 
easily  understood  ;  that  as  he  was  to  have  due  notice  of  the  amount, 
he  was  to  be  prepared,  not  to  transport  any  indefinite  quantity  until 
he  should  receive  notice,  but  only  the  minimum.  The  claimant's 
argument  was  not  founded  upon  the  position  that  extrinsic  evidence 
was  admissible  to  add  to  or  vary  a  written  contract,  but  it  was  asserted 
that  thu  advertisement  constituted  a  part  of  the  contract,  and  that  the 
two  papers  should  be  construed  together. 

There  undoubtedly  may  be  cases  in  which  two  separate  papers  may, 
by  necessary  implication,  constitute  one  contract ;  and  the  material 
question  here  is,  whether  the  advertisement'  is  a  part  of  the  contract. 
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By  the  advertisement  the  United  States  say  to  the  bidders,  ''for  what 
sum  will  70U  contract  to  transport  this  freight  ?  "  It  is,  in  substancej 
a  notice  to  them  of  the  subject-matter  of  a  contract  yet  to  be  made, 
but  it  ifi  not  of  itself  a  contract.  It  affords  them  such  information  as 
will  enable  them  to  make  a  contract  with  a  due  regard  to  a  fair  com- 
peDsation.  But  the  advertisement  is  no  more  a  part  of  the  contract 
than  the  same  information  would  have  been  had  it  been  communicated 
orally.  It  is  one  of  those  preliminaries  which  the  law  says  are  merged 
in  the  contract  when  it  is  made. 

It  is  argued,  that  the  fifth  clause  in  the  contract,  providing  that 
notice  shall  be  given  the  claimant  of  the  amount  of  stores  to  be  trans- 
ported, is  unintelligible  without  the  advertisement,  and  that  this  ren- 
ders it  necessary  that  it  shall  be  considered  a  part  of  the  contract. 
But  there  is  no  ambiguity  in  this  clause.  It  is  a  simple  and  plain 
provision,  which  can  be  made  no  more  intelligible  than  it  now  is  by 
the  addition  of  any  other  words ;  and  if  upon  its  face  the  language 
need  is  intelligible,  we  have  no  authority  to  examine  the  advertise- 
ment for  the  purpose  of  making  those  words  ambiguous  which  are  not 
so  upon  their  face.  There  is  nothing  in  the  contract  which  refers  to 
the  advertisement  or  to  any  other  paper  as  connected  with  the  con- 
tract; and  when  the  contract  upon  its  face  is  easily  understood,  we  are 
not  authorized  to  go  upon  a  voyage  of  discovery  in  order  to  ascertain 
whether  the  parties  meant  somethin^^  more  than  is  contained  in  the 
contract.  With  this  view,  our  opinion  is,  that  the  claimant  has  not 
made  out  a  legal  cause  of  action  against  the  United  States,  and, 
therefore,  wo  cannot  report  a  bill  for  his  relief,  which  can  be  afforded 
only  by  Congress.  There  is  no  doubt  that  the  advertisement  was 
published,  and  the  contract  made,  as  alleged,  and  on  the  22d  of  March, 
1852,  the  claimant  was  informed,  by  Major  Ogden,  that  he  would  not 
be  required  during  the  then  coming  season  to  transport  any  stores 
under  his  contract.  It  appears,  also,  that  on  the  24th  of  April,  1851, 
the  claimant  made  a  contract  with  Waldo,  Smith,  and  McCoy,  trans- 
ferring to  them  all  his  interest  in  the  contract,  except  for  the  transpor- 
tation of  150,000  pounds  to  £1  Paso,  and  providing  that  the  claimant 
should  transport  the  stores  for  the  ports  of  Taos  and  Bayado,  unless 
the  other  parties  should  elect  to  transport  them.  By  a  supplement 
to  this  contract  it  was  agreed,  that  Rayado  not  being  included  in 
amended  contract  made  with  Colonel  Swords,  Waldo,  Smith,  and 
McCoy,  were  only  to  receive  and  transport  the  stores  for  El  Paso  and 
Dofia  Ana,  except  the  150,000  pounds,  which  were  to  be  transported 
by  the  claimant. 

Several  affidavits  accompany  the  case,  which  were  transmitted  from 
the  Treasury  Depatment,  and  are  now  before  us,  the  substance  of 
which  is  hereinafter  stated, 

Katban  H.  McKinney  says,  that  in  the  year  1830  he  went  to  Santa 
F6,  in  charge  of  one  of  the  claimant's  trains,  and  also  conducted  a 
second  train  to  £1  Paso  ;  that  he  started  in  May  and  returned  in  No- 
vember, 1851,  for  which  the  claimant  paid  him  $80  per  month  and 
found  him,  and  that  for  the  same  wages  he  was  engaged  to  conduct  the 
claimant's  train  for  the  year  1852  ;  and  that  about  the  10th  of  April, 
1852,  the  claimant  showed  him  the  notice  from  Major  Ogden,  before 
Eep.  C.  C.  161 5 
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referred  to ;  that  before  the  date  of  the  notice  the  claimant's  trai^ 
was  prepared  and  ready  to  start;  that  the  claimant's  freighting  to 
El  Paso  was  profitable  ;  that  the  freights  the  witness  delivered  for  the 
year  1851  gave  the  claimant,  in  his  opinion,  a  profit  of  more  than  50 
per  cent.,  and  that  the  year  1862  would  have  been  equally  if  not  more 
profitable ;  that  the  claimant  was  greatly  injured  by  reason  of  the 
government  failing  to  furnish  any  freight  for  the  year  1852,  and 
partly,  also,  for  the  last  year ;  that  for  both  years  the  claimant  spared 
no  necessary  expense  or  labor  to  fulfil  his  contract,  and  that  all  the 
freight  he  received  was  delivered  promptly,  in  good  order,  and  with- 
out any  unnecessary  delay  ;  tha  ithc  large  ox-wa^onsused  in  this  bmi- 
ness  are  not  suited  to  common  business  now  that  there  is  but  little 

fovernment  freighting,  and  are  of  but  little  value,  and  that  oxen  have 
eclined  in  price,  and  it  is  difiicult  to  make  cash  sales  of  them. 
Allen  Clymer  says  that  he  went  to  Santa  Fe,  in  1850,  with  a  train 
for  the  claimant,  and  also  in  the  year  1851,  when  the  business  of  said 
trains  was  carefully  execated,  and  the  government  property  received 
was  delivered  in  good  condition  and  without  any  unnecessary  delay ; 
that  to  secure  the  valuable  services  of  Nathan  H.  McKinney,  the  claim- 
ant paid  him  $80  per  month,  about  double  the  usual  wages,  and  that 
the  claimant  spared  neither  expense  nor  labor  to  execute  his  contract  for 
the  delivery  of  the  public  stores  faithfully  and  properly.  This  wit- 
ness also  says  that  by  the  refusal  to  furnish  freight  on  the  part  of  the 
government,  the  claimant  sustained  great  damage,  and  that  when  the 
claimant  was  notified  that  the  government  would  not  furnish  any 
freight,  his  train  was  then  ready  to  start  to  El  Paso,  the  train  consist- 
ing of  30  wagons,  and  his  oxen  b«ing  then  on  hand,  and  his  men  all 
engaged  about  the  1st  of  April,  1852. 

Nathan  H.  McKinney,  in  addition  to  his  former  afSdavit,  states  as 
follows :  **  In  the  year  of  1851  I  conducted  for  said  Clymer  a  train 
of  30  wagons,  from  Fort  Leavenworth  to  El  Paso,  in  New  Mexico. 
All  said  wagons  were  freighted  with  government  stores.  I  was  in  the 
employ  of  said  Clymer  as  wagon-master  of  the  train,  I  returned 
from  New  Mexico  to  Mr.  Clymer's,  in  Cass  county,  Missouri,  in  the 
fall  of  the  year  1851,  with  nearly  all  the  said  oxen  and  wagons,  for 
the  express  purpose  of  making  a  like  trip  in  the  spring  of  the  year 
following,  1852.  I  did  this  by  express  instructions  from  Mr.  Clymer. 
Deponent  further  says  that  he  is  acquainted  with  the  expense  of  win- 
tering said  oxen,  and  the  repairing  of  said  wagons;  and  deponent 
further  says  that  he  has  seen  an  abstract  of  Clymer's  accounts  for 
transportation  business,  and  from  said  accounts  and  his  own  knowledge 
of  the  matter  believes  that  said  Clymer,  on  the  return  trip,  would  have 
realized  net  profits  to  the  amount  of  $14,000,  and  a  little  over,  had  the 
government  furnished  freight  according  to  their  contract.  Deponent 
states  that,  aiter  the  receipts  which  said  Clymer  would  have  received 
from  the  government  on  the  delivery  of  thirty  wagon-loads  of  freight 
in  Mexico,  and  which  deponent  sees,  in  said  abstract^  amounts  to  the 
sum  of  $20,280,  and  after  adding  thereto  the  amount  of  money  which 
he  would  have  received  on  the  sale  of  said  wagons  and  oxen  in  New 
Mexico^  and  which  I  believe  may  be  fairly  set  down  at  the  sum  of 
$8,250,  and  then  deducting  therefrom  the  whole  expense  of  sending 
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oat  said  train,  would  have  left  said  Clymer  a  net  profit  of  something 
orer  $14,000,  as  before  remarked,  and  which,  deponent  believes,  he 
would  have  realized  had  he  taken  the  government  freight  in  1832. 
Deponent  states  that  he  has  made  a  calculation  showing  the  expense 
of  fitting  up  and  sending  out  said  train;  also  the  sum  of  money  said 
wagons  and  trains  would  and  ought  to  have  brought  on  arrival  in 
New  Mexico ;  also  the  amount  of  money  which  said  Clymer  was  to 
get  for  the  transportation  of  said  freight ;  all  of  which  deponent  be- 
lieves to  be  fair  and  correct^  and  is  as  follows : 

'' Amount  for  transportation  of  freight |20,280  00 

'^  Amount  of  sales  for  wagons  and  teams,  at  $276  per 

team,  in  New  Mexico 8,260  00 

28,630  00 
'^Less  the  expense  of  sending  out  the  train,  includiog 
value  of  oxen  and  wagons,  hire  of  hands,  and  provi- 
sions, until  arrival  in  Mexico 14,326  00 

"  Which  leaves  a  balance  of 14,206  00 


^'The  deponent  states,  that  in  the  above  calculations  the  value  of 
the  oxen  and  wagons  which  said  Clymer  had  on  hand,  and  ready  for 
the  transportation  of  said  freight,  is  put  down  as  a  part  of  the  expense 
incurred  oy  Clymer  in  the  sending  out  of  said  train,  and  deponent 
considers  and  believes  are  set  down  at  a  fair  valuation." 

Aaron  Oxley  states  as  follows:  "I  was  employed  by  Joseph  Clymer 
from  the  1st  of  May,  1861,  up  to  the  31st  day  of  July,  1862,  as  super- 
intendent of  a  drove  of  oxen.  I  went  out  to  New  Mexico  in  the  sum- 
mer of  1851  as  herdsman,  and  returned  in  the  fall  of  1851,  to  Cly- 
mer's  farm,  in  Cass  county,  Missouri.  I  had  charge  of  a  large  drove 
of  oxen  during  the  winter  and  spring  of  1852,  feeding  and  preparing 
the  oxen  for  a  like  trip  in  the  spring  of  1852,  which  Mr.  Clymer  in- 
tended to  make  in  transporting  freight  to  New  Mexico.  I  know  that 
Clymer  had  other  droves  in  the  country  preparing  in  like  manner; 
and  I  know  that  said  Clymer  was  fully  prepared  to  make  a  trip  to  El 
Paso,  in  New  Mexico,  with  thirty  large  wagons  and  ox-teams  in  good 
order  and  condition ;  that  all  the  teamsters  necessary  to  take  out  said 
train  had  arrived  on  the  ground  fully  prepared  to  start  out  on  the  trip, 
and  that  Clymer  was  put  to  great  expense  in  disbanding  said  team- 
sters. After  the  said  Clymer  was  notined  by  the  officer  of  the  govern- 
ment that  he  would  not  have  any  freight  of  the  government  to  haul 
out  to  Mexico  in  the  spring  of  1852, 1  know  that  the  notice  did  not 
reach  Mr.  Clymer  until  late  in  the  month  of  April,  1852."  He  further 
states  that  he  is  acquainted  with  the  expense  of  fitting  up  the  train 
in  order  to  make  the  trip  in  said  spring  of  1852  ;  that  he  has  looked 
at  the  statement  made  by  the  above  mentioned  Nathan  H.  McKinney, 
relative  to  the  profits  that  would  have  been  made  on  the  said  return 
trips,  and  concurs  in  said  statement. 

There  is  also  a  letter  to  the  claimant,  dated  October  24,  1853,  at 
Harrisonville,  Missouri,  signed  by  eight  persons,  bearing  testimony  to 
the  character  and  standing  of  McKinney ,  and  also  to  his  veracity  and 
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inteerity,  and  stating,  further,  that  they  knew  that,  in  the  spring  of 
1861^  he  had  charge  of  the  claimant's  train  of  thirty-six  wagons,  that 
he  had  frequently  crossed  the  plains,  had  a  high  reputation  for  pru- 
dence, and  was  regarded  as  possessing  capability  and  great  experience. 

James  W.  D.  Boyer  states  that,  for  most  of  the  time  since  the  year 
1848,  he  has  been  in  the  employ  of  Waldo  &  Co.;  that  he  has  seen 
the  contract  between  the  claimant  and  Waldo  &  Co.;  that  for  both 
the  years,  1851  and  1852,  Waldo  &  Co.  were  provided  with  a  large 
number  of  wagons  and  oxen,  and  ready  to  transport  the  public  stores, 
as  advertised,  and  expected  to  do  so.  That  he  is  acquainted  with  all 
the  details  of  freighting  across  the  plains,  and  has  fitted  out  trains  of 
wagons  for  that  purpose,  and  has  acted  as  general  agent  for  Waldo 
&  Co.,  and  believes  that  the  transportation  would  have  yielded  them 
large  profits,  as  both  years  were  favorable  for  freighting,  and  by  rea- 
son of  being  deprived  of  the  freight  they  had  sustained  great  damage. 

Miles  W.  Benford  says  that  during  the  year  1851  he  knows  that 
Waldo  &  Co.  purchased  a  number  of  large  wagons,  and  a  large  num- 
ber of  oxen,  in  addition  to  a  large  stock  of  each  on  hand  before,  in 
the  expectation  of  transporting  freight  for  the  government ;  that  he 
believes  they  were  fully  prepared  to  transport  all  that  the  quarter- 
master had  advertised  for,  and  that  he  knows  they  now  have  on  hand 
a  large  amount  of  materials,  wagons,  oxen,  &c.,  unemployed  in  con- 
Bequence  of  the  failure  by  the  government  to  supply  the  freight  they 
had  reason  to  expect  from  the  published  advertisement. 

Hiram  N.  Cummins  says,  that  for  the  last  three  years  he  has  super- 
intended the  trains  of  Waldo  &  Co.,  and  is  familiar  with  the  opera- 
tions ;  that  they  had  provided  largely  ior  transporting  freight  for  the 
government ;  that  they  had  wagons  and  oxen  enough  to  transport  it; 
that  they  retained  the  same  when  they  might  have  sold  them,  in  the 
expectation  of  being  daily  notified  to  be  in  readiness  to  receive  the 
freight  at  Fort  Leavenworth,  and  that  they  were  much  damaged  by 
not  getting  the  freight,  and  by  the  loss  of  the  profit  which  they  might 
have  made  in  transporting  it. 

The  above  affidavits  are  all  ex  parte. 

The  deposition  of  8.  H.  Woodson  states  that  he  has  for  several 
years  been  engaged  in  the  freighting  business,  and  is  competent  to 
state  the  value  of  the  articles  named  in  the  following  list : 

30  wagons,  at  |180 $5,400  00 

2  wagons  for  provisions,  at  |180 360  00 

64  new  wagon ,  at  |10 640  00 

8  new ,  at  |10 80  00 

8  water  kegs,  at  |2 16  00 

192  yoke  of  oxen,  at  |55 10,500  00 

192  ox-yokes,  at  $3 576  00 

192  log-chains,  at|3.50 673  00 

3  mules,  at  |75 225  00 

2  horses,  at  $85 170  00 

6  saddles  and  bridles 75  00 

12,960  pounds  of  flour,  at  |3  per  cwt 388  80 

9^000  pounds  of  bacon,  at  10  cts.  per  pound 900  00 
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32  teamsters,  at  |20  per  month,  for  six  months |3,840  00 

4  extra  teamsters,  at  same 480  00 

1  conductor  six  months,  at  |80  per  month 480  00 

1  assistant  condactor,  at  $50  per  month 300  00 

26,102  80 


The  witness  also  states  that  the  articles  mentioned  in  the  claimant's 
petition,  which  are  embraced  in  the  above  list,  were  worth  the  prices 
affixed  to  them  in  the  petition  and  list ;  that  these  articles  were  neces- 
sary for  a  train  of  thirty  wagons  from  Fort  Leavenworth  to  the  plains, 
specified  in  the  claimant's  contract ;  that  the  wagons  for  any  other 
uses  woald  be  worth  but  little,  though  they  could  be  used  for  agricul- 
tural purposes,  but  are  not  well  adapted  thereto,  and  when  purchased^ 
therefor,  were  purchased  at  low  prices,  usually  not  more  than  Glymer 
has  credited  the  United  States  with  ;  that  from  having  disposed  of  like 
articles  under  similar  circumstances  and  general  information  as  to 
their  value,  they  are  credited  to  the  United  States,  in  the  petition,  at 
about  what  they  were  worth  and  usually  sold  for.     The  market  on  the 
western  frontier  of  Missouri,  and  near  Fort  Leavenworth,  in  the  year 
1852,  was  extremely  dull  for  cattle  suited  to  the  Mexican  trade  or  to 
transportation  across  the  plains.     The  feeding  and  herding  three 
hundred  and  eight-four  head  of  cattle  for  two  hundred  and  ten  days 
was  worth  the  amount  charged,  that  is,  $4,224,  upon  the  supposition 
that  they  were  well  kept. 

On  his  cross-examination  he  says  that  in  the  year  1852,  there  was 
but  a  small  emigration  to  California  from  the  western  part  of  Missouri, 
and  that  the  demand  for  stock  and  wagons  was  quite  limited  in  that 
market. 

The  above  is  belieted  to  be  the  substance  of  all  the  evidence  before 
us. 

As  we  have  already  said,  our  opinion  is,  that  the  claimant  has  no 
legal  cause  of  action,  and  therefore  we  cannot  report  a  bill  for  his 
relief,  but  the  circumstances  of  the  case  are  such  as  may  properly  be 
considered  by  Ciongress. 

A  careful  analysis  of  the  case  is  made  by  Mr.  Atkinson,  the  Third 
Auditor  of  the  Treasury,  and  concurred  in  by  Mr.  Brodhead,  the 
Comptroller.  Mr.  Atkinson  is  of  opinion  that  the  claimant  '^  having 
complied  with  all  the  stipulations  entered  into  on  his  part,  the  govern- 
ment was  bound  to  furnish  the  minimum  quantities  for  transportation 
mentioned  in  the  advertisement,  and  larger  upon  due  notice  of  the 
amount  to  be  transported,  and  the  time  when  the  trains  must  be  in 
readiness  to  start;  and  having  failed  to  do  so,  is  liable  to  the  claimant 
for  whatever  damages  he  may  have  sustained  in  consequence."  Mr. 
Atkinson's  opinion  is,  that  the  omission  to  insert  in  the  contract  the 
specified  minimum  quantities  and  the'  provision  for  larger  was  a  mis- 
taJce,  But  of  this  we  are  unable  to  find  any  evidence.  The  report  of 
the  Auditor  was  made  a  part  of  the  report  from  the  House  Committee 
on  Military  Afiairs,  being  report  No.  110,  33d  Congress  2d  session, 
which  committee  reported  a  joint  resolution  authorizing  the  account- 
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ing  officers  of  the  treasury  to  settle  the  claim  upon  the  principles  of 
equity  and  justice. 

Without  expressing  any  opinion  upon  the  proper  sum,  if  any^  which 
the  claimant  ought  to  receive,  we  submit  the  matter  to  the  considera- 
tion of  Congress. 


( 


^  — 


Z5-m  Congress,  )  HOUSE  OF  BE  PRESENT  ATI  VES.  (  Report  C.  C. 
let  Session      )  (     No.  162. 


ARTHUR  EDWARDS  AND  OTHERS. 


A.rRiL  1, 1858. — Reported  from  the  Court  of  Claimt,  and  committed  to  a  Committee  of  the 

Whole  Hoaie  to-morrow. 


The  Court  of  Claims  submitted  the .  following 

REPORT. 

Tfo  the  honorcMe  the  Senate  and  Housa  of  RepresentativeB  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

ARTHUR  EDWARDS  AND  OTHERS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimants. 

2.  Copies  of  orders  and  letters  from  the  Post  Office  Department 
transmitted  to  the  Senate. 

3.  Depositions  offered  by.  claimants  transmitted  to  the  Senate. 

4.  Report  of  the  Second  Assistant  Postmaster  General  transmitted 
to  the  Senate. 

5.  Letter  from  Postmaster  General  transmitted  to  the  Senate. 

6.  Accounts  of  claimants  filed  in  the  Post  Office  Department^  trans- 
mitted to  the  Senate. 

7.  Claimants  brief. 

8.  United  States  Solicitor's  brief. 

9.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
P        1  seal  of  said  Court^  at  Washington,  this  first  day  of  April,  A.  D. 

Ih.    S.J     jggg^ 

SAM'L  H.  HUNTINGTON, 
Chief  Cleih  Court  of  Claims, 


IN  THB  UNITED  STATES  COURT  OF  CLAIMS. 

7b  the  honorable  the  Judges  of  the  Court  of  Claims: 

The  petition  of  Arthur  Edwards,  John  Owens,  and  Ira  Davisy  Fe- 
spectfully  showeth :  That  your  petitioners  were  the  managing  owh^r^ 
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of  the  steamboats  Baltimore,  Arrow,  Southerner,  John  Owen,  and 
Bay  City,  between  the  years  1,849  and  1853,  inclusive,  and  are  the 
owners  of  the  claim  herein  referred  to.  Thart;  during  the  years  1849, 
1850,  1851,  1852,  and  1853,  the  boats  of  your  petitioners  were  em- 
ployed, by  the  persons  having  in  charge  the  United  States  mails,  to 
transport  said  mails  to  and  from  various  ports  on  Lake  Erie,  for  which, 
though  no  specific  contract  was  enterea  into,  it  was  understood  that 
your  petitioners  were  to  receive  a  just  and  reasonable  compensation. 
That  said  mails  were  composed  of  what  are  called  the  '^  local  mail" 
and  the  'through  mails  ;  "  the  former  being  deliverable  att-hepoet 
offices  along  the  route  to  which  they  were  directed,  and  for  which, 
upon  delivery,  the  postmasters  were  directed  to  make  compensation  at 
a  certain  specified  rate,  and  for  which  your  petitioners  have  been  paid; 
and  the  others,  being  made  up  for  distant  points,  were  to  be  forwarded 
to  those  puinta,  but  were  carried,  over  so  much  of  their  route  as  your 

{petitioners'  boats  travelled,  on  their  boats,  for  which  your  petitioners 
Lave  received  no  compensation  whatever.  And  your  petitioners  would 
state  more  particularly  that  they  carried  the  through  mail  (exclusive 
of  the  local  mail  for  delivery)  on  the  steamer  Arrow,  daily,  Sundays 
excepted,  both  ways,  between  Sandusky  city  and  Detroit,  from  the 
first  day  of  March  to  the  first  day  of  December,  1849 ;  also  from  the 
first  day  of  March  to  the  first  day  of  December,  1850 ;  also  from  the 
first  day  of  March  to  the  first  day  of  December,  1851 ;  also  from  the 
first  day  of  March  to  the  first  day  of  December,  1852.  And  on  the 
steamer  Bay  City,  from  the  first  day  of  March  to  the  first  day  of  De- 
cember, 1853. 

That  they  also  carried  the  United  States  mail  (exclusive  of  the  local 
mail  for  delivery)  between  Detroit,  in  Michigan,  and  Cleveland,  in 
the  State  of  Ohio,  daily,  on  the  steamer  SdUtherner,  from  the  Tth  day 
of  March  to  the  21st  day  of  November,  in  1850  ;  also  from  the  19th 
day  of  March  to  the  2l8t  day  of  November,  1851.  Also  on  the  steamer 
Baltimore,  ftom  Detroit  to  Cleveland,  from  the  twelfth  day  of  April 
to  the  2l8t  day  of  November,  1852. 

That  they  also  carried  the  United  States  through  mail  (exclusive  of 
the  local  mail  for  delivery)  between  Toledo  and  Detroit,  on  the  steamer 
John  Owen,  daily,  from  the  31st  day  of  March  to  the  30th  day  of  De- 
cember, 1851 ;  also  on  board  the  Arrow,  from  the  30th  day  of  March 
to  the  31st  day  of  December,  1853. 

And  your  petitioners  further  show,  that  they  have  applied,  throngh 
your  petitioner,  Arthur  Edwards,  to  the  Postmaster  General  for  com- 
pensation for  said  service^  but  that  he  has  hitherto  refused  to  make 
such  compensation,  although,  as  your  petitioners  are  informed,  it  is 
usual  to  make  such  compensation,  and,  as  your  petitioners  are  also 
informed,,  payment  has  actually  been  made  for  the  carrying  of  the 
through  mail  on  the  Toledo  and  Cleveland  route,  on  board  the  steamer 
Troy,  which  was  plying  in  conjunction  with  your  petitioners'  boats  on 
alternate  days.  But  whatever  may  be  the  usage,  your  petitioners  re- 
ceived and  carried  said  through  mails  at  the  request  of  the  agents  of 
the  government,' and  have  xfaithfuUy  transported  the  same,  as  re- 
quested to  do ;  and  the  United  States^  having  derived  the  benefits  and 
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advantages  of  snoh  transportation^  are  bound  to  pajr  a  reasonable  and 
fair  compensation  therefor. 

And  your  petitioners  would  furtber  state,  tbat  they  bave,  through 
your  petitioner,  Arthur  Edwards^  their  agent,  filed  in  the  General 
Post  Office  Department  an  account  for  said  service,  amounting  to 
about  twenty-five  thousand  one  hundred  and  eighty  dollars,  which 
sum  was  arrived  at  by  as  near  an  estimate  as  they  could  make  of  the 
amount  of  local  matter  delivered  at  the  local  post  offices^  and  com* 

{mting  the  through  mail  matter  at  about  four  times  as  much  as  such 
ocal  mails.  But  your  petitioners  find,  by  the  actual  returns  of  the 
local  mail  matter,  that  they  made  their  estimate  much  too  low,  and 
they  ask  that  they  may  be  permitted  to  prove  the  actual  amount  of 
such  local  mail  matter,  and  thus  arrive  at  a  more  correct  statement  of 
the  account  than  that  heretofore  rendered.  And  your  petitioners 
pray  the  judgment  of  your  honorable  court  for  the  actual  value  of  the 
S'.Tvice  rendered  by  them,  and  received  by  the  United  States,  which 
amounts  to  the  sum  of  fifty  thousand  dollars ;  and  will  ever  pray,  &c. 

IRA  DAVIS, 
ARTHUR  EDWARDS, 
J.  OWEN. 

A.  H.  LAWRENCE, 
Att'y  for  Fetitumera. 

Statb  of  Michigan,  ) 
County  of  Wayne^    J     • 

Personally  appeared  before  me,  a  justice  of  the  peace  in  and  for 
said  county,  duly  qualified,  &c.,  Arthur  Edwards,  one  of  the  peti- 
tioners named  in  the  foregoing  petition,  and  made  oath  that  the  facts 
stated  in  said  petition  are  true,  to  the  best  of  his  knowledge,  ihforma- 
tion,  and  belief. 

JONA.  HUDSON, 
Justice  of  the  Peace^  Wayne  county ^  Middgan. 

TaBKTOK,  Wayne  county,  Michigan^  June  26,  1855. 


UNriBD  STATES  CX)UBT  OF  CLAIMS. 

Arthur  Edwards  et  al.y^ 

vs,  >  Petitioners'  brief. 

Thb  United  Statbs.     ) 

I.  There  was  an  express  contract  between  the  United  States  and  the 
petitioners. 

1.  The  order  of  the  Postmaster  General  of  the  21st  March,  1849, 
instructed  the  postmasters  at  the  difierent  points  ''to  make  up  and 
forward  mails  daily  between  their  respective  offices,  in  boats  making 
the  greatest  expedition,  at  one  cent  each  for  letters,  and  half  a  cent 
each  for  newspapers,  to  be  paid  at  the  office  to  which  the  letters  or 
newspapers  are  delivered." 

And^  in  pursuance  of  the  above  order,  the  various  postmasters  were 
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instructed  ^' ta  make  up  and  forward  mails  between  their  respective 
offices,  in  boats  making  the  greatest  expedition,  at  one  cent  for  letters, 
and  half  a  cent  for  newspapers,  to  be  paid  at  the  office  to  which  the 
letters  aforesaid  were  delivered," 

Under  this  contract  the  proprietors  of  the  boats  were  entitled  to 
compensation  for  all  the  letters  transported  by  them,  at  the  rate  of  one 
cent  for  each  letter,  and  half  a  cent  for  each  newspaper. 

These  facts  it  was  not  in  the  power  of  the  steamboat  proprietors  to 
ascertain ;  but  it  was  in  the  power  of,  and  the  duty  of,  the  government 
so  to  ascertain,  or,  if  not,  it  provides  them  with  no  excuse  for  not  pay- 
ing according  to  their  contract. 

The  statutes  on  this  subject  give  some  light  in  relation  to  the  duties 
and  the  proper  compensation. 

4  Stat,  at  Large,  103,  chap.  64,  2d  sess.,  18th  Cong.,  §  5,  1825. 
''  104,  sec.       6, 
"  106,  sec.     17, 
'*  107,  sec.     18, 

5  Stat,  at  Large,  736,  chap.    3,  2d  sess.,  28th  Cong.,  1845. 
By  these  acts  it  appears,  among  other  things,  that  the  Postmaster 

Geneial  was  '^authorized  to  have  themail  carried  in  any  steamboat  or 
other  vessel  which  shall  be  used  as  a  packet  in  any  of  the  waters  of  the 
United  States,  on  such  terms  and  conditions  as  shall  be  considered  ex- 
pedient, provided  that  he  does  not  pay  more  than  three  cents  for  each 
letter,  and  more  than  one  half  cent  for  each  newspaper,  conveyed  in 
such  mail." — (See  sec.  5  of  act  of  March  3,  1825,  4  Stat.,  103.) 

And  by  the  14th  section  of  the  act  of  Congress  of  March  3,  1845, 
(5  Stat.,  736,)  it  is  enacted  ^*  that  the  Postmaster  General  shall  have 
j)ower,  and  he  is  hereby  authorized,  to  contract  with  the  owners  or 
commanders  of  any  steamboat  plying  upon  the  western  or  other  waters 
of  the  United  States  for  the  transportation  of  the  mail  for  any  length 
of  time  or  number  of  trips,  less  than  the  time  for  which  contracts  for 
transporting  the  mail  of  the  United  States  are  now  usually  made  under 
existing  laws,  and  without  the  previous  advertisements  now  required 
for  entering  into  such  contracts^  whenever,  in  his  opinion,  the  public 
interest  and  convenience  will  be  promoted  thereby,  provided  the  price 
to  be  paid  for  such  service  shall  in  no  case  be  greater  than  the  average 
rate  paid  for  such  service  under  the  last  preceding  or  then  existing 
regular  contract  for  transporting  the  mail  upon  the  route  he  may  so 
for, a  less  time  contract  for  the  transportation  of  the  mail  upon." 

All  these  routes  by  water  between  Detroit  and  Cleveland,  Detroit 
and  Toledo,  and  Detroit  and  Sandusky,  were  regular  mail  routes 
under  the  provisions  of  acts  of  Congress,  especially  the  3d  section  of 
the  act  of  Congress  of  March  3,  1823.  They  were,  of  course,  entirely 
distinct  from  and  unconnected  with  the  land  routes.  During  the 
times  when  the  mail  was  transported,  for  which  compensation  is  now 
claimed,  there  was  no  regular  contract  for  carrying  the  mails  on  either 
of  the  water  routes,  although  since  that  time  such  contract  has  been 
made,  and  now  exists.  The  power,  therefore,  of  the  Postmaster 
General  was  ample,  and  only  limited  by  his  discretion. 

II.  In  addition,  there  was  the  express  agreement  by  Mr.  A.  C. 
J  Harris  on  behalf  of  the  Post  Office  Department. 
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He  says  in  his  deposition :  ^'I  requested  them  (viz:  the  captains  of 
the  steamers)  to  take  the  mail  aboard,  and  assured  them  that  they 
would  be  paid  for  the  service,  and  in  so  doing  I  acted  under  the  direc- 
tion of  the  Post  Office  Department." 

Here  was  an  express  agreement,  on  the  part  of  an  authorized  officer 
of  the  United  States,  that  compensation  should  be  made  for  carrying 
the  through  mail,  "under  the  direction  of  the  Post  Office  Depart- 
ment." He  was  a  special  agent  of  the  Post  Office  Department;  and 
the  power  of  the  Postmaster  General  to  appoint  special  agents  is  re- 
cognized by  repeated  acts  of  Congress — the  last  of  which  is  9  Stat., 
693,  sec.  4,  chap.  22,  31st  Cong.,  1851, 

III.  There  was  an  implied  contract  on  the  part  of  the  United  States 
to  pav  for  this  service. 

1.  The  service  was  performed. 

2.  At  the  request  of  the  United  States,  by  its  officer. 

By  the  direction  of  the  Postmaster  General  the  mail  was  placed  on 
board  of  steamboats. — (See  order  of  1849.) 

The  postmaster  directed  it  to  be  placed  on  board*  Mr.  Harris,  the 
special  agent,  directed  it  to  be  placed  on  board,  and  agreed  that  a 
reasonable  compensation  should  be  paid.  ' 

3.  The  steamboat  proprietors  never  agreed  to  transport  the  through 
mail  without  compensation. 

The  order  was  given  by  the  Postmaster  General  on  the  20th  March, 
IS49,  and  it  was  understood  that  they  were  to  receive  compensation 
for  that  mail,  and  they  constantly  claimed  such  compensation.  A.  S. 
Williams,  the  postmaster  at  Detroit,  from  April,  1849,  to  July,  1853, 
in  his  deposition,  says: 

"  By  reference  to  my  letter-book,  I  find  I  wrote  the  Post  Office  De- 
partment, at  Washington,  in  May,  1849,  and  September,  1849,  advising 
them  of  the  claim  made  by  steamboat  captains  generally  for  compen- 
sation for  carrying  the  through  mail." 

It  thus  appears  that  immediately  the  steamboat  captains  claimed 
compensation  for  the  through  mail ;  that  this  claim  was  communicated 
by  the  Detroit  postmaster  to  the  Post  Office  Department ;  that  they 
did  not  at  the  time,  or  at  any  subsequent  time,  disavow  their  liability 
for  the  payment. 

Captain  S.  J.  Atwood,  who  was  master  of  the  Arrow  and  Bay  City 
from  1849  to  1853,  inclusive : 

Question.  "  Did  you  ever  receive  any  compensation  for  carrying  the 
through  mail,  or  did  the  claimant?" 

Answer.  ^'  I  did  not ;  often  asked  £>r  it,  but  never  received  it,  &c., 
Ac." 

Daniel  M.  Haskell,  postmaster  at  Cleveland  from  May,  1849,  to 
April,  1853; 

^Answer.  '^  The  local  mail  was  but  a  small  proportion  of  the  whole 
mail  carried.  From  my  recollection  of  it,  I  should  say  it  was  not 
more  than  one-tenth  of  the  whole  bulk  of  mail  passing  over  this  route. 
My  attention  was  frequently  called  to  it  by  the  captains  of  the  boats 
calling  on  me  for  pay  for  the  through  mail,  insisting  that  it  was  eight 
or  ten  times  as  much  as  what  they  got  for  it." 
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IV.  The  Post  Office  Department  have  recognized  their  obligation 
to  pay  for  the  transportation  of  the  through  inail  under  this  order  in 
other  steamboats.  Compensation  has  been  made  by  the  Post  Office 
Department  to  steamers  Buckeye  State,  Alabama,  Baltic,  CleTeland, 
Southerner,  Fashion,  Sultana,  and  Troy. 

Of  these  cases,  all  but  one  were  by  the  Postmaster  General,  during 
whose  continuance  in  office  these  services  were  rendered.  He,  of 
course,  best  knew  what  was  the  understanding  of  the  department  as 
to  payment  for  this  service,  and  would  not  have  paid  for  the  through 
mail  if  not  legally  bound  to  do.  so.  The  number  of  these  cases  pre- 
cludes all  supposition  of  any  payment  by  accident  or  mistake.  It  was 
clearly  done  understandingly,  and  with  a  full  knowledge  of  all  tbe 
facts. 

In  the  statement  of  Mr.  Dundas,  he  says  that  a  decision  had  been 
made  in  the  case  of  Mr.  Ward,  '^who  claimed  an  allowance  for 
through  mails  between  Buffalo  and  Detroit,"  and  that  his  claim  was 
disallowed.  This  payment  was  not  under  the  order  of  the  21st  March, 
1849,  as  the  route  between  Buffalo  and  Detro.it  was  not  one  of  the 
routes  named.  Nor  were  these  parties  in  any  way  connected  with 
Mr,  Ward,  or  informed  as  to  his  claim.  It  does  nut  appear  that  there 
was  any  other  case  where  the  compensation  had  been  applied  for  and 
refused  by  the  department ;  and,  on  the  contrary!  eight  distinct  cases 
where  the  compensation  was  claimed  and  received. 

V.  There  is  nothing  in  the  order  of  the  Postmaster  General  of  the 
7th  June,  1851,  at  all  affecting  the  rights  of  these  parties. 

1.  This  was  simply  an  order  of  the  Postmaster  General  addressed 
to  the  postmasters,  and  it  does  not  appear  that  it  was  ever  oommu- 
nicated  to  the  claimants  or  their  agents.  They  neither  expressly,  Dor 
by  implication,  assented  to  it. 

2.  The  order  was  not  sent  to  the  postmaster  at  Detroit  at  all,  nor 
to  the  postmaster  at  Cleveland  until  the  claimants  were  far  advanced 
on  the  last  season  of  steamboating  between  Cleveland  and  Detroit. 

3.  The  contract  was  not  rescinded,  except  as  to  the  route  between 
Cleveland  and  Buffalo,  between  which  a  special  contract  had  heen 
made. 

4.  These  instructions,  both  to  the  postmasters  at  Cleveland  and  at 
Toledo  and  Sandusky,  had  nothing  to  do  with  the  compensation  to  the 
steamboat  owners  for  carrying  the  through  mail.  It  was  a  mere  pro- 
hibition to  the  postmasters  to  pay  where,  according  to  tbe  rules  of  the 
Post  Office  Department,  they  had  not  the  means  of  ascertaining  the 
amount  to  be  paid. 

6.  That  the  department  itself  did  not  understand  that  this  order 
was  to  prevent  an  adequate  compensation  for  the  through  mails  is 
apparent  from  the  fact  that  at  the  very  time,  and  afterwards,  they 
authorized  their  special  agent  to  agree  that  the  service  should  be  paid 
for  by  the  department,  and  subsequently  did  pay  in  every  case  where 
application  was  made  during  the  time  that  the  department  continued 
under  the  administration  of  the  same  officer  that  authorized  the  agree- 
ments. 

VI.  What  is  the  rule  of  compensation  for  the  service  of  carrying 
tbe  through  mails  ? 


mmmm 
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1.  One  rule  of  compensation  is  given  by  the  order  of  1849.  This 
was  to  be  ascertained  by  the  department  itself.  The  number  of  let- 
ters could  no^  bo  ascertained  by  the  claimants.  If  the  arrangements 
and  regulations  of  the  department  had  been  such  as  to  have  enabled 
the  postmasters'  to  ascertain  the  whole  number  of  letters,  no  question 
would  have  arisen  either  as  to  the  liahxliiy  to  make  compensation,  or 
as  to  the  amount  of  it.  The  government  cannot  certainly  take  ad- 
vantage of  their  own  omission  in  the  absence  of  any  negligence  on 
•the  part  of  the  claimants.  > 

2  A  very  ready  and  easy  mode  of  ascertaining  what  would  be  a 
fair  compensation  is  given  by  a  comparison  between  the  through  mail 
and  the  local  mail,  both  of  which  were  carried  by  these  boats  at  the 
same  time.  The  service  was  precisely  of  the  same  character.  Both 
mails  were  put  on  board  and  taken  from  the  boats  by  the  agents  of 
the  department,  and  the  labor  and  responsibility  were  the  same  in 
both  cases. 

3.  That  the  amount  paid  for  transporting  the  local  mail  was  a  very 
moderate  one  is  apparent.  1.  Prom  the  fact  that  it  is,  for  letters,  but 
one  third  of  the  amount  to  which  by  law  the  department  was  limited, 
viz:  three  cents  per  letter.  2.  By  computing  the  number  of  trips  of 
these  boats  during  which  they  carried  the  mail,  it  appears  that  the 
average  compensation  received  (being  for  the  whole  time  10,544  I'o'^o 
dollars)  would  be  less  than  three  dollars  and  seventy-five  cents  per 
passage. '  3.  By  the  express  testimony  of  the  witnesses,  especially  the 
late  postraaAter  at  Cleveland* 

4.  The  amount  paid  for  transporting  the  local  mail  being  thus  fur- 
nished by  the  department,  the  inquiry  is,  what  proportion  did  that 
bear  to  the  whole  amount  transported  ?  and  the  answer  furnishes  a 
perfectly  easy  and  just  rule  of  compensation. 

The  testimony  on  this  subject  is  perfectly  clear  and  satisfactory,  and 
accords  entirely  with  the  <>xperience  of  all  as  to  the  relative  amount  of 
local  and  through  mail  on  the  great  thoroughfares  of  the  country. 
Full  extracts  from  the  testimony  accompany  this  brief.  From  this  it 
will  appear  that,  by  the  testimony  of  the  postmaster  and  two  clerks, 
at  Cleveland,  the  amount  of  through  mail  is  said  to  be  from  ten  to 
twenty  times  greater  than  the  local  mail.  At  Detroit  the  witness  best 
acquainted  with  the  fact,  and  whose  duty  it  was  personally  to  handle 
and  transport  the  mails,  and  to  separate  the  local  from  the  through 
mails,  says  that  the  through  mail  was  five  or  six  times  as  great  as 
the  local  mail.  The  postmaster  and  clerk  in  the  post  office  at  Detroit 
give  a  less  amount,  but  it  appears  that  a  large  portion  of  the  through 
mail  never  went  to  the  post  office,  but  was  taken  directly  from  the 
steamboat  to  the  railroad,  and  of  course  did  not  come  under  the  eye 
of  these  officers. 

In  addition  to  these,  are  the  depositions  of  numerous  witnesses  with 
the  best  means  of  knowledge  on  the  matters  concerning  which  they 
testify,  viz :  the  mail  carriers  at  Cleveland  and  Toledo,  and  the  cap- 
tains and  clerks,  or  stewards,  of  all  the  steamboats,  all  of  whom  swear 
positively,  and  of  their  own  knowledge,  on  the  subject.  With  this 
proof  it  will  not  be  difficult  for  the  oourt  to  arrive  at  a  just  determi- 
nation of  the  amount  to  be  paid.    The  average  of  the  testimony 
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shows  the  amount  of  through  mails  to  he  from  6}  to  ,7f  more  than  the 
local  mall. 

It  thus  appears  that  a  contract  was  made  by  the  Post  Office  Depart* 
mentf  authorized  by  law  to  pay  for  transporting  the  through  mail,  not 
only  by  an  express  order  of  the  department,  but  by  an  agreement  of 
an  authorized  agent,  acting  under  the  direction  of  the  department; 
that  the  claimants  in  the  beginning  and  repeatedly  claimed  the  fulfil- 
ment of  the  contract;  and  that  this  claim  was  not  only  made  to  the 
postmasters,  but  communicated  to  the  department  at  Washington; 
and  that  in  numerous  similar  cases  the  department  recognized  their 
liability,  and  paid  for  transporting  the  through  mail,  without  the 
shadow  of  proof  that  the  department,  or  any  of  its  officers,  at  any 
time  during  the  continuance  of  the  service^  ever  intimated  that  such 
service  was  not  to  be  paid  for.     And  these  facts  fully  show  that  the 
department  themselves  so  understood  it.     The  declaration  of  the  sub* 
sequent  Postmaster  General^  made  years  afterwards,  as  to  what  the 
parties  understood^  is  the  mere  expression  of  his  own  opinion — is  con- 
tradicted by  his  own  act  in  a  similar  case,  and  not  only  wholly  un- 
sustained  by  proof,  but  directly  opposed  to  all  the  proof  in  the  case, 
and,  of  course,  entitled  to  no  weight  whatever,  even  if  it  were  admis- 
sible as  evidence  at  all. 

It  is  equally  clear  that  for  this  entire  service  no  compensation  what- 
ever has  been  made.  The  letter  of  the  postmaster  at  Sandusky  is 
clearly  not  admissble  as  evidence  ;  and  if  it  is  understood  as  stating 
that  a  part  of  the  through  mail  had  been  paid  for  at  Sandusky,  it  is 
clearly  incorrect,  and  opposed  to  the  direct  and  positive  evidence  of 
the  persons  to  whom,  if  at  all,  such  payment  was  made.    . 

JOHN  A.  KOCKWELL, 

Counadfor  Fetitioners, 


Abstract  of  the  testimony  in  the  case  of  Arthur  Edtffards  et  oZ.  vs.  The 

United  States. 

L.  A.  Pierce,  captain  of  the  steamer  Southerner,  testifies  as  follows: 

I  was  master  of  the  steamer  Southerner,  running  on  Lake  Erie, 
between  the  cities  of  Cleveland,  Ohio,  and  Detroit^  Michigan.  I  be- 
gan running  said  boat  as  aforesaid  the  17th  day  of  March,  1850,  and 
discontinued  for  the  season  the  21st  day  of  November  following. 

The  next  season  I  commenced  running  said  boat  the  19th  day  of 
March,  1851,  and  discontinued  the  20th  of  November  following. 

Said  boats  ran  daily  as  aforesaid,  carrying  the  United  States  mail 
through,  and  local  the  two  seasons.  I  mean  by  the  local  mail^  mail 
which  was  made  up  and  destined  for  Detroit,  and  vice  versa.  By 
through  mail,  I  mean  that  which  was  destined  for  points  and  places 
beyond  Detroit  on  the  one  side,  and  Cleveland  on  the  other.  I  think 
the  through  mail  would  average  from  six  to  eight  times  as  much  as 
the  local  mail.  I  took  care  of  the  mail;  it  was  especially  entrusted 
to  my  care. 
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Questiona  by  counsel  for  the  gonemmeni. 

State  bow  many  bags  of  throngb  mail  were  carried  eacb  trip. 

Answer.  I  should  judge  irom  eight  to  ten  bags  per  day. 

State  how  many  bags  there  were  of  local  mail  per  day. 

Answer.  There  was  one  bag  of  letters  and  one  bag  of  papers. 

Question.  Did  you  receive  pay  for  carrying  this  mail ;  and  if  so, 
how  much,  and  for  what  portion  of  it? 

Answer.  I  received  about  two  hundred  dollars  each  reason,  and 
that  for  the  local  mail  only. 

Patrick  Farley,  the  mail  messengerat  Cleveland,  testifiesas  follows : 

Question.  What  was  your  occupation  during  the  season  of  naviga- 
tion of  1850  and  1861  ? 

Answer.  T  was  then  carrying  the  mail  between  the  post  office  of  this 
city  and  the  boats  running  on  Lake  Erie.  I  superintended  the  carry- 
ing of  the  mail  as  aforesaid  personally;  was  myself  always  present. 

Question.  How  was  the  mail  carried  ifrom  Cleveland  to  Detroit,  and 
from  Detroit  to  Cleveland,  during  the  year  1850? 

Answer.  I  think  it  was  carried  on  tbe  steamers  Southerner  and  Bal- 
timore. 

Question.  State  what  boats  carried  it  in  1861. 

Answer.  I  think  the  same  boats. 

Question.  State  in  wbat  manner  you  discharged  the  duties  of  mail 
carrier  during  those  seasons. 

Answer.  I  received  the  mail  on  the  arrival  of  the  boats,  and  carried 
it  to  the  post  office,  and  carried  the  mail  from  the  post  office  to  the 
boats  on  their  departure,  daily,  during  those  two  seasons. 

Question.  State  what  proportion  of  the  mail  carried  by  these  boats 
was  local,  and  what  proportion  was  through  mail. 

Answer.  The  greater  proportion  was  through  mail.  I  think  the 
local  mail  was  not  more  than  one-fourth  as  large  as  the  through  mail. 
By  local  mail,  I  mean  that  which  stopped  at  Cleveland  and  Detroit ; 
and  by  through  mail,  I  mean  that  which  is  destined  to  points  beyond 
Cleveland  on  one  side  and  Detroit  on  the  other. 

8.  T.  Atwood  says : 

I  was  master  of  the  steamboat  Arrow  in  1849,  1850,  1851,  and 
1852,  and  was  master  of  the  Bay  City  in  1858,  owned  by  the  claim- 
ants as  managing  owners. 

The  Arrow  generally  ran  between  Detroit  and  Sandusky,  and  occa- 
sionally between  Detroit  and  Cleveland,  and  the  Bay  City  did  the 
same  in  1853. 

Question.  Did  you,  while  master  of  these  boats,  carry  the  through 
and  local  mails  ? 

Ans.   I  did. 

Question.  Did  you  carry  the  through  eastern  mail  before  navigation 
opened  to  Buffalo  during  the  years  mentioned ;  and  if  so,  how  many 
trips  did  you  usually  make? 

Answer.  I  did  in  each  year,  except  in  1853,  and  generally  made 
from  three  to  seven  trips  each  time,  carrying  the  mails  both  ways,  for 
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which  no  compensation  was  received,  except  for  delivery  of  local  mail 
at  Detroit,  and  sometimes  at  Cleveland. 

Question.  What  was  the  largest  mail  you  carried  of  through  mail 
for  which  you  received  no  compensation  ? 

Answer.  Eighty  hags  ;  the  bags  were  full  sized  leather  and  canvas 
bags.  The  through  mail  was  three-fourths  or  four-fifths  of  the  mail 
carried. 

Question.  Did  you  receive  any  compensation  for  carrying  the 
through  mail,  or  did  the  owners? 

Answer.  I  did  not  ;  often  asked  for  it,  hut  never  received  it.  The 
claimants  did  not,  for  the  captains  of  the  boats  were  only  authorized 
to  receive  it  and  receipt  for  it. 

In  his  second  examination,  in  answer  to  the  question.  What  time 
did  these  boats  commence  running  in  the  spring,  and  what  time  did 
they  lie  up  in  the  fall  ?  he  says : 

They  commenced  running  as  soon  as  the  ice  would  permit  in  the 
spring,  generally  about  the  20th  of  March,  and  ran  until  the  ice 
stopped  them  in  the  fall,  which  was,  on  the  average,  about  the  20th 
of  December. 

They  made  daily  trips  over  the  route  twice  each  day,  down  and 
back  every  day,  except  Sunday ;  and  excepting  also  from  four  to 
seven  early  in  the  spring,  when  they  ran  to  Erie  and  Buffalo. 

Question.  How  often  was  the  United  States  mail  carried  over  this 
route  on  the  said  boats  during  the  period  last  mentioned  ? 

Answer.  It  was  parried  every  day  twice  over  tlie  route,  or  daily 
both  ways,  during  the  season  of  navigation  of  those  years. 

Henry  G.  Vorce  testifies  as  follows : 

Question.  Were  you  the  captain  of  the  steamer  Baltimore,  running 
between  Detroit  and  Cleveland,  during  the  navigation  season  of  1851? 

Answer.  I  was. 

Question.  Did  you  carry  the  United  States  mail  on  your  boat, 
during  that  year,  on  every  trip  ? 

Answer.. I  did. 

In  his  second  examination,  in  answer  to  the  question.  What  did 
this  mail  consist  of?  he  says : 

The  mails  going  west  consisted  of  mails  destined  to  Detroit,  Chi- 
cago, and  points  west ;  and  the  mails  going  east  generally  consisted 
of  matter  marked  for  Cleveland,  Columbus,  Pittsburg,  Baltimore,  and 
other  points  south  and  east.  ' 

The  mails  destined  and  marked  for  Detroit  and  Cleveland,  at  each 
end  of  the  route,  I  understand  as  local  mail,  and  mails  going  to 
points  beyond  those  offices  as  through  mails. 

Question.  Can  you  tell  the  average  number  of  bags  per  trip  you 
carried  during  this  season  ? 

Answer.  I  cannot  recollect  definitely.  I  recollect  there  were  fre- 
quently as  many  as  twenty  bags  or  more,  and  it  often  occurred  there 
were  less  ;  but  the  average  number  1  cannot  state. 

Question.  How  much  larger  do  you  mean  to  be  understood  was  the 
through  mail  over  this  route  than  the  local  mail  ? 

Answer.  The  through  mail  was  four  times  larger  than  the  local 
mail. 
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Auo.  S.  JoiiKSoN  testifies  afl  follows : 

■ 

Questioir.  What  was  your  business  in  the  year  1851  ? 

Answer.  I  was  clerk  of  the  steamer  Baitimore; 

Question.  Who  had  charge  of  the  mails  aboard  of  your  boat? 

Answer.  I  considered  myself  responsible  for  the  proper  care  of  the 
mail,  and  did  have  the  general  supervision  of  it ;  and  when  it  was 
brought  aboard,  I  eaw  it  was  locked  up,  and  at  the  end  of  the  route 
properly  delivered  to  the  agent,  who  carried  it  to  the  post  office.  I 
often  handled  it  myself,  and  saw  to  its  being  put  into  tne  mail  room 
and  locked  up,  when  it  would  hold  it  all. 

Question.  JDo  you  remember  what  proportion  of  the  mail  so  carried 
was  local  and  what  through  mail  ? 

Answer.  The  local  mail  was  but  a  small  proportion  of  the  ^  whole 
mail  carried  over  this  route.  My  recollection  of  it  is,  that  the  through 
mails,  destined  to  points  beyond  Detroit  going  west,  and  beyond  Cleve- 
land going  east  and  south,  were  eight  or  ten  times  as  much  in  bulk  as 
the  local. 

J.  B.  Nelson^  mail  messenger  at  Toledo,  testifies  as  follows: 

Question.  What  was  your  business  during  the  season  of  lake  navi- 
gation in  the  years  1851  and  1853? 

Answer.  Carrying  the  mail  to  and  from  the  steamboatsand  post  office 
in  1851  ;  in  1853  I  carried  the  mails  to  and  from  steamboats,  railroad, 
and  post  office.  I  attended  at  the  cars  and  steamboats  with  the  neces- 
sary means  of  conveyance  to  take  the  mails  -as  they  arrived  to  the  post 
office,  and  in  turn  took  the  mails  from  the  post  office  to  the  cars  and 
boats. 

Question  In  what  manner  was  the  mail  carried  between  Toledo  and 
Detroit  during  the  8eason  of  lake  navigation  in  the  years  1851  and  1853? 

Answer.  By  steamboats.  I  cannot  tell  what  years  particular  boats 
ran.  Upon  examination  I  find  that  the  steamers  John  Owen  and 
John  HoUister  formed  the  line  in  1851.  In  1853  the  line  was  com- 
posed of  the  Arrow  and  the  Dart.  The  boats  usually  made  the  trip  to 
Detroit  in  one  day  and  back  the  next. 

Question.  What  proportion  of  the  mails  carried  on  these  boats 
during  these  years  over  this  route  was  local  and  what  through  mails  ? 

Answer.  It  is  hard  for  me  to  tell  how  much  local  mail  there  was, 
but  I  should  think  the  through  mail  when  carried  on  these  boats  was 
four  times  aQ  large  as  the  local. 

L.  W.  Bebee  testifies  as  follows : 

Question.  What  was  your  business  from  September,  1849,  to  July, 
1855,  inclusive? 

Answer.  My  occupation  ^as  that  of  baggage-master  at  the  Michigan 
central  depot  at  Detroit,  and  depot  mail  agent  and  messenger  of  the 
post  office  department  at  that  city.  I  carried  all  the  mails  that  were 
carried,  except  the  mail  to  Pontiac ;  and  such  as  went  by  stages,  from 
and  to  the  post  office,  to  and  from  the  cars,  and  steamboats,  &c. 

Question.  In  what  manner  did  you  attend  to  said  business  as  deputy 
mail  agent,  and  perform  the  duties  of  said  office,  during  the  time  last 
mentioned  ? 
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Answer.  I  generally  attended  personally  npon  the  arrival  and  de- 
parture of  the  several  boats  and  cars  running  to  and  from  Detroit,  re- 
ceiving and  delivering  said  mails  personally^  and  as^^ortiag  and 
separating  the  local  mails  directed  to  the  Detroit  post  office  from  the 
through  mails  destined  to  points  beyond  Detroit,  and  delivering  such 
local  mails  to  the  Detroit  post  office,  and  sending  the  through  mails  on 
by  cars  and  boats  towards  their  destination.  The  local  mail  for  the 
Detroit  post  oflSce  was  delivered  immediately  to  the  post  office,  and 
the  through  mails  were  generally  taken  directly  from  boats  to  cars  and 
from  cars  to  boats. 

Question.  What  proportion  of  the  said  mail  matter  coming  to  and 
passing  through  Detroit  was  local  mail,  and  what  through  mail  ? 

Answer.  The  through  mail  was  five  or  six  times  larger  than  the 
local  mail — that  is  to  say,  it  was,  on  an  average,  five  or  six  times  larger, 
for  at  some  times  it  was  not  so  large,  but  at  others  a  great-deal  larger. 

Question.  What  boats,  carrying  the  mails,  ran  between  Cleveland 
and  Detroit,  Sandusky  and  Detroit,  Toledo  and  Detroit,  from  the 
years  1849  to  1854  ?  How  long  did  each  boat  run,  and  who  was  the 
reputed  owner  or  owners  ? 

Answer.  The  Southerner  commenced  running  in  the  fall  of  1849, 
and  continued  running  until  the  close  of  navigation  between  Detroit 
and  Cleveland  ;  she  commenced  running  again  in  the  spring  of  1850 
with  the  Baltimore.  The  two  buats  made  daily  trips  between  Detroit 
and  Cleveland.  Both  boats  were  owned  by  Arthur  Edwards,  and  car- 
ried the  mails  daily.  In  1851,  upon  the  opening  of  navigation,  the 
Southerner  commenced  running  on  the  same  route  with  the  St.  Louis^ 
going  down  one  day  and  back  the  next.  The  St.  Louis  was  owned  by 
Oapt.  Ward,  and  the  Southerner  by  Capt.  Edwards.  On  the  San- 
dusky and  Detroit  route  the  Arrow  ran  and  made  daily  trips.  She 
was  owned  by  Arthur  Edwards.  This  was  during  the  years  1849, 
1850,  1851,  and  1852,  and  part  of  the  year  1853,  and  which  time  the 
steamer  Bay  City  took  her  place.  On  the  Toledo  and  Detroit  route 
the  John  Owen  ran  in  part  of  1849,  the  whole  of  1860,  1851,  and 
1852,  and  part  of  1853.  During  this  time  she  carried  the  mails  every 
other  day.  She  Was  owned  by  Arthur  Edwards.  The  boats  on  this 
line  did  not  carry  the  mail  all  of  this  time,  bat  only  daring  a  portion 
of  the  years  above  mentioned  ;  I  won't  be  positive  as  to  the  time. 

A.  C.  Harris  testifies  and  savs : 

From  July,  1850,  to  March  1853,  I  was  acting  as  a  special  agent 
of  the  Post  Office  Department. 

Question*.  What  were  the  duties  of  your  office? 

Answer.  Attending  to  the  transportation  of  the  mails,   and  other 
duties  assigned  by  the  department. 
.  Question.  In  what  districts  did  your  duties  require  your  attention  P 

Answer.  Mainly  in  Ohio  and  Michigan. 

Question.  In  attending  to  the  duties  of  your  office,  did  you  often  pass 
over  the  route  from  Cleveland  to  Detroit,  Sandusky  to  Detroit,  and 
Detroit  to  Toledo,  by  steamboat  during  the  period  last  mentioned, 
haying  the  mails  in  charge  ? 

Answer.  I  did  pass  very  often  over  those  routes  during  that  period, 
and  always  gave  more  or  less  attention  to  the  mails. 
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Question.  What  amount  of  the  mail  conveyed  over  tliese  routes  was 
tbroQgh  mail,  and  what  local  mail  ? 

Answer.  I  think  that  the  local  mail  was,  on  an  average,  not  to  ex- 
ceed one-fifth  of  the  through  mail,  and  very  often  not  more  than  one- 
eighth. 

.Question.'  What  do  you  understand  by  the  terms  through  and  local 
mails? 

Answer.  The  local  mail  is  that  which  is  destined  to  the  post  office 
at  the  end  of  the  route,  to  be  opened  there.  The  through  mail  is  that 
which  is  destined  to  points  beyond  such  offices^ 

Question.  How  was  the  mail  carried  ov^r  the  above  mentioned 
routes  during  the  period  last  mentioned? 

Answer.  On  the  Cleveland  and  Detroit  route  they  were  carried  by 
the  steamers  Southerner  and  Baltimore  during  1850  and  1861 ;  by  the 
steamers  Arrow  and  Bay  City  on  the  Sandusky  and  Detroit  route 
during  the  time  of  my  service  as  such  agent ;  between  Toledo  and 
Detroit  by  the  Arrow  and  Owen. 

Question.  By  whose  direction  were  those  mails  put  aboard  of  the 
several  boats  running  over  the  routes  above  mentioned? 

Answer.  By  the  direction  of  the  postmasters  generally,  and  some- 
times by  my  diret;tion. 

Question.  Under  what  circumstances,  and  by  what  authority,  did 
you  direct  the  mails  to  be  carried  by  these  boats? 

Answer.  The  circumstances  were,  that  the  captains  often  objected  to 
receiving  the  great  through  mails,  saying  that  the  postmasters  refused 
to  pay  them  anything,  except  for  the  local  mails  ;  and. as  they  got 
nothing  for  it  they  would  not  carry  it,  unless  I  would  undertake  to 
see  them  paid.  I  requested  them  to  take  the  mail  aboard,  and  assured 
them  that  they  would  be  paid  for  the  service,  and  in  so  doing  I  acted 
under  the  directions  of  the  Post  Office  Department.  It  often  occurred 
that  the  mail  could  not  be  got  to  the  boat  on  the  arrival  of  the  cars 
by  the  time  of  leaving.  In  such  cases  I  often  requested  the  captains 
to  delay  until  the  mails  could  be  put  aboard,  and  they  did  so^  waiting 
sometimes  from  a  half  hour  to  an  hour  and  a  half. 

L.  W.  Martin  testifies  as  follows : 

Question.  Were  you  in  the  employ  of  the  claimants  in  the  years 
1850, 1851,  and  1852? 

Answer.  I  was. 

Question.  In  what  capacity  ? 

Answer.  As  clerk  and  steward  of  the  steamer  Southerner. 

Question.  Between  what  points  did  the  steamboat' Southerner  run? 

Answer.  She  ran  between  Detroit  and  Cleveland  in  1850  and  1851, 
and  between  Detroit  and  Toledo  in  1852. 

Question.  Did  she  carry  the  through  and  local  mails  while  you  were 
on  the  boat  ? 

Answer.  She  did. 

Question.  Was  it  part  of  your  duty  to  receive  and  deliver  the  mails 
at  the  points  at  which  the  boats  touched  ? 

Answer.  It  was. 
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Question.  What  proportion  should  you  think,  from  your  obserTi^ 
tion,  would  the  through  mail  bear  to  the  local  ? 

Answer.  The  through  mail  was  four  or  five  times  larger  than  the 
local. 

Question.  Did  your  boat  carry  the  through  mail  for  which  no  com- 
pensation was  received  before  navigation  was  open  to  Buffalo  to  points 
below  Cleveland  ? 

Answer.  She  did. 

Question.  How  many  ttips  did  she  make? 

Answer.  She  made  from  three  to  six. 

Question.  What  was  the  average  amount  of  through  mail  carried 
generally  ?  . 

Answer.  I  can't  state  particularly,  but  one  mail  numbered  128  bags, 
which  I  counted  myself. 

Question,  Were  the  claimants  in  this  suit  the  managing  owners  of 
the  Baltimore,  Arrow,  Southerner,  John  Owen,  and  Bay  City,  between 
the  years  1849  and  1853  ? 

Answer.  They  had  the  control  of  those  boats  from  1849  to  1853, 
inclusive,  during  such  time  as  they  were  running,  and  were  the  persons 
entitled  to  receive  compensation  for  such  service. 

The  John  Owen  was  owned  by  Edwards  and  Davis,  and  run  between 
Detroit  and  Toledo,  from  the  spring  of  1849  to  the  fall  of  1852, 
inclusive. 

The  steamer  Southerner  was  owned  and  controlled  by  Arthur 
Edwards^  and  run  from  the  ports  of  Detroit  and  Cleveland,  in  1850 
and  1861. 

The  steamboat  Baltimore  was  chartered  by  Edwards  and  Davis  from 
the  owners,  for  the  season  of  1851,  and  run  between  Detroit  and 
Cleveland. 

The  steamboat  Arrow  was  owned  by  Edwards  and  Davis  from  1849 
to  1853,  inclusive,  and  run  in  1849  to  1852  between  Detroit  and  San- 
dusky ;  in  1853  between  Detroit  and  Toledo. 

The  Bay  City  was  owned  by  Davis  and  Owen,  and  run  between 
Detroit  and  Sandusky  in  1859. 

Question.  Did  the  aforesaid  boats  carry  the  through  and  local  mails 
between  the  different  ports  stated,  during  the  years  aforesaid,  during 
the  season  of  navigation  ? 

Answer.  They  did. 

A.  S.  Williams  testifies  as  follows : 

Question.  When  were  you  first  in  possessien  of  the  post  office  at 
Detroit,  and  until  when  were  you  postmaster? 

Answer.  In  April,  1849,  and  until  Julv  1,  1853. 

Question.  What  boats  carried  the  mails  from  here  to  the  points 
nalmed  in  the  petition  of  the  claimants  ? 

Answer.  The  Arrow,  Bay  City,  Southerner,  and  othe^  boats,  men- 
tioned in  the  petition  of  claimants. 

Question.  Did  they  carry  the  through  mail  as  well  as  the  local? 

Answer.  They  did. 

Question.  From  year  knowledge  of  the  business,  what  proportion 
did  the  through  mails  bear  to  the  local  ? 
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Answer.  By  reference  to  my  ietter-book,  I  find  I  wrote  the  /Post 
Office  Department,  at  Washington,  in  May,  1849,  and  September, 
1849,  advising  them  ot  claims  made  by  steamboat  captains,  generally, 
for  compensation  for  carrying  through  mails,  and  then  expressed  the 
opinion  that  the  through  mail  was  more  than  double  the  local  mail 
delivered  for  distribution  here,  and  that  I  thought  my  estimate  would 
fall  far  short  of  the  facts. 

Question.  Did  the  through  mail  increase  much  from  that  tinae  till 
the  fall  of  1852  ? 

Answer.  It  did. 

Question.  What  proportion  do  you  think  the  through  mail  bore  to 
the  local  mail  in  1850,  1851,  and  1852  ? 

Answer.  I  should  thiiik  the  through  mall  was  irom  three  to  four 
times  greater  than  the  lojcal.  The  through  mail  embraced  everything 
of  this  State.  •'  • 

Question.  Did  you  ever  pay  for  the  transportation  of  the  through 
mail  by  packet  ?  ' 

Answer.  I  did  not. 

Question.  At  what  time  did  you  receive  instructions  from  the  de- 
partment for  paying  for  the  mail  brought  by  steamers? 

Answer.  I  found,  on  taking  possession  oi  the  office,  in  April,  1849, 
instructions  to  my  predecessor,  dated  March  26^  1849^  under  which  I 
acted. 

Ge>rob  D.  Baptist  testifies  as  follows  : 

In  the  years  1849,  1851,  and  1842,  I  was  on  the  steamboats  Arrow 
and  Southerner  together  at  different  times  ;  I  was  on  the  Southerner 
in  1849  and  1852  ;  on  the  Baltimore  in  1851.  > 

Question.  Was  it  part  of  your  duty  to  receive  and  take  care  of  the 
mail  bags  on  board  those  boats  ? 

Answer.  It  was. 

Question.  From  your  knowledge,  what  proportion  did  the  through 
mails  bear  to  the  local  mails,  averaging  the  whole  time  you  were  on 
these  boats  ? 

Answer.  At  a  low  estimate,  the  through  mail  was  five  times  larger 
than  the  local  mail.  We  once  carried  a  mail  which  we  estimated 
about  eight  tons  ;  we  took  it  on  at  Erie  and  left  it  at  Toledo. 

D.  D.  Bebeb  testifies : 

In  1852  I  resided  at  Cleveland,  Ohio,  and  was  clerk  in  the  Cleveland 
post  office.  I  think  the  through  mail  was  at  least  twenty  time?  larger 
than  the  local  mail  (during  the  year  1852.)  The  through  mail  wacr 
much  more-bulky  than  the  local,  and  far  more  trouble  toliandle. 

James  Welch  deposes : 

I  was  clerk jn  the  Cleveland  post  office  during  the  years  1851  and 
1852. 

Question.  What  were  your  duties  as  such  clerk  ? 

Answer.  They  consisted  mainly  in  distributing  the  mails  and  assort* 
ing  and  delivering  the  same  to  the  mail  carrier,  who  carried  the  mstiU 
between  the  steamboats  and  cars  and  the  post  office. 
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Question.  How  were  the  mails  carried  between  Cleveland  and 
Detroit  during  these  years  ? 

Answer.  By  steamboats  running  daily. 

Question.  What  did  the  main  bulk  of  the  mail  carried  over  that 
route  during  those  years  eonsist  of?. 

Answer.  The  mail  going  east  consisted  mainly  of  the  through  mails, 
destined  for  Pittsburg,  Baltimore,  Washington,  Columbus,  Cincinnati; 
and  going  we^t,  of  matter  from  those  atid  other  offices  going  to  Chicago 
and  other  offices  west,  together  with  the  local  mail  between  Detroit 
and  Cleveland  post  offices. 

Question.  What  was  the  relative  amount  of  local  and  through  mails 
carried  over  the  said  route  from  Cleveland  to  Detroit  ? 

Answer.  From  my  recollection  of  it,  I  think  the  through  mail,  so 
carried  over  this  route,  was  in  bulk  from  ten  to  fifteen  times'as  large 
as  the  local  mail.  I  think  it  safe  to  say  thatj  on  an  average,  it  was 
ten  times  as  large  as  the  local  mail. 

Question.  What  were  your  menus  of  knowing  the  relative  propor- 
tion between  the  local  and  through  mails  ? 

.Answer.  I  was  in  the  habit  of  handling  the  mails  with  my  own 
hands,  in  delivering  it  to  the  mail  carrier,  and  in  separating  it  on  its 
arrival,  for  opening  the 'local  mails  for  delivery. 

Daniel  M.  Haskell  deposes  : 

I  was  postmaster  at  Cleveland,  Ohio,  from  May,  1849,  to  some  time 
in  April,  1853, 

Question.  Did  you  attend  personally  to  the  duties  of  youj  oflBlce 
during  said  time  ? 

Answer.  I  did.  It  (the  mail)  was  Carried  by  the  steamers  Baltimore 
and  Southerner  during  1850,  and  the  Southerner  and  St.  Louis  during 
1851. 

Question.  How  often  was  the  mail  carried  over  this  rout^  during 
these  years,  and  what  mail  was  so  carried  P 

Answer.  It  was  carried  daily,  Sundays  excepted,  both  ways.  The 
mail  going  west  consisted  of  the  local  mail  between  my  office  and 
Detroit,  and  the  great  .southern  mail-  from  Baltimore,  Washington, 
Pittsburg  and  other  southern  towns,  destined  to  Detroit,  Chicago, 
and.  other  points  west.  Going  east,  it  consisted  of  the  mail  from 
Chicago,  Milwaukie,  and  other  western  towns,  (also  the  local  mail 
from  Detroit,)  destined  to  Pittsburg,  Baltimore,  and  Washington,  and 
the  country  south  and  east  of  Cleveland. 

Question.  What  proportion  of  this  mai),  passing  over  this  route, 
was  local  and  what  through  mail  P 

Answer.  The  local  mail  was  but  a  small  proportion  of  the  whole 
mail  carried.  From  my  recollection  of  it,  I  should  say  it  was  not 
more  than  one-tenth  of  the  whole  bulk  of  mail  passing  over  this  route. 
My  attention  was  frequently  called  to  it  by  the  captains  of  the  boats 
calling  on  me  for  pay  for  the  through  mail,  insisting  that  it  was  eight 
or  ten  times  as  much  as  what  they  got  pay  for. 

Question.  Did  you  pay  them  for  carrying  the  through  mail,  or  any 
part  of  it  ? 

Answer.  I  did  not.  I  paid  for  carrying  the  local  mail  between 
Cleveland  and  Detroit,  at  the  rate  of  one  cent  per  letter,  and  half  a 
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cent  for  papers  delivered  at  mj  office,  to  the  captains  of  the  boats 
80  bringing  such  mails. 

Question.  From  your  knowledge  of  the  amount  of  mail  passing 
over  this  route,  what  would  be  a  reasonable  compensation  for  carrying 
the  great  through  mail  upon  the  steamboats  over  this  route  ? 

Answer.  I  have  no  means  of  estimating  the  through  mail  otherwise 
than  as  the  local  was  estimated,  at  one  cent  per  letter  and  half  a 
cent  for  a  newspaper,  which,  I  think,  was  a  reasonable  price  ;  and  I 
think  it  was  worth  the  same  price  to  carry  the  through  mail  as  the 
local,  according  to  its  relative  proportion. 

Question.  Did  the  boats  above  mentioned  run  in  connexion  with 
the  railroads  terminating  at  Cleveland  and  Detroit  ? 

Answer.  They  did  form  a  line  between  Detroit  and  Cleveland, 
running  in  connexion  with  the  railroads  at  those  points,  being  the 
only  boats  on  that  line  during  said  two  years. 

Question.  Did  you  send  both  the  local  and  through  mails  over  that 
route  by  said  boats  by  the  instructions  of  the  Post  Office  Department? 

Answer.  I  did. 


in  the  court  of  claims.— no.  55. 
Abthur  Edwards,  Ira  Davis,  and  John  Owen  vs.  The  Utited  States. 

SoUcUor's  Brief. 

This  claim  can  only  be  sustained  on  the  ground  of  a  contract,  express 
or  implied.  To  ascertain  whether  there  is  any  contract  for  payment 
of  the  through  mail,  recourse  must  be  had  to  the  laws  authorizing, 
this  mode  of  contract. — (See  6th  section  of  the  act  of  March  3,  1826,. 
p.  8  of  Post  Office  Laws;  13th  and  14th  sections  of  act  of  March  3,. 
1845,  same  book,  pp.  73,  74;  section  13  of  act  of  March  3,  1847,  same- 
book,  pp.  93,  94.) 

These  provisions  compel  each  steamboat  captain,  under  a  penalty,, 
to  deliver  to  the  post  office  all  letters  brought  by  him  to  the  port  at 
which  he  stops,  and  authorize  the  postmaster  to  pay  not  exceeding 
two  cents  for  each  letter  or  package ;  and  the  postmaster  is  forbidden 
(p.  73)  to  receive  for  transportation,  by  mail,  any  package  exceeding 
three  pounds,  (pp.  93,  94,)  the  conveyance  of  these  letters  to  be  sub- 
ject to  such  regulations  as  the  Postmaster  General  may  prescribe. — 
(See  Begulations,  chap.  20,  21,  pp.  40,  41.)  From  regulation  163, 
p.  41,  it  appears  that  one  cent  only  will  be  paid  on  letters  delivered 
to  post  offices  on  Lake  Erie.  The  Postmaster  Qeneral  could  not  au- 
thorize such  an  arrangement  except  under  the  laws  above  cited. 

The  instructions  of  the  Postmaster  General  to  the  deputies  on  the 
lake  are  necessarily  to  be  construed  in  reference  to  these  laws  and  the 
business  arrangements  oi  the  Post  Office  Department.  The  postmas* 
ters  at  Sandusky,  &c.,  were  mere  agents,  and  could  only  act  unden- 
the  power  given  in  those  instructions,  and  could  not  bind  the  depart*-- 
ment  further  than  those  instructions.  Every  person  trading  with 
them  was  boimd  to  look  to  the  instructions.    The  first  instructions 
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were  given  March  21,  1849,  and  are  addressed  to  the  postmasters  at 
Cleveland,  Sandusky,  Toledo,  and  Detroit      These  offices  are  directed 
to  make  up  and  forward  mails  daily  between  Cleveland  and  Sandusky, 
Cleveland  and  Toledo,  Cleveland  and  Detroit,  and  Sandusky  and  D^ 
troit,  at  one  cent  per  letter  and  a  half  cent  per  newspaper,  between 
these  points  as  named.     No  mail  was  authorized  between  Toledo  aod 
any  point,  except  Sandusky.     These  instructions,  on  their  face,  can 
relate  only  to  the  local  mail,  for  that  was  the  only  mail  these  post- 
masters could  make  up.     The  through  mail  is  the  mail  made  up  aft 
points  beyond  these  offices,  and,  to  pass  to  other  points  beyond  them, 
were  placed  in  bags,  with  which  these  postmasters  could  not  interfere. 
They  had  no  right  to  open  bags  containing  mail  which  could  not  be 
distributed  at  their  offices,  and  the  letters  could  not  be  examined  and 
counted  there.     They  could  not  make  up  such  mails — they  were  made 
up  and  Torwarded  before.     The  words  ''make  up  and  forward"  do, 
then,  clearly  show  that  the  instructions  related  to  the  local  mail,  and 
not  to  the  through  mail.     The  letter  of  the  6th  of  May,  1851,  to  the 
postmasters  at  Toledo,  Sandusky,  and  Cleveland,  shows  this  ia  the 
true  construction.    Why  inquire  whether  these  postmasters  were  pay- 
ing lor  through  mail,  and  the  instructions  under  which  they  did  so, 
if  the  instructions  were  supposed  to  authorize  them  to  do  so? 

The  inquiry  how  they  counted  the  through  letters,  if  they  were 

Saying  for  them,  implies  that  this  act  would  have  been  a  breach  of 
uty.  The  reply  from  the  postmaster  at  Toledo,  dated  12th  of  May, 
shows  he  paid  for  local  letters  only,  and  did  not  pay  for  through  let- 
ters, and  does  not  intimate  that  there  was  any  contract,  or  under- 
standiug,  or  expectation  of  payment,  on  the  part  of  the  contractors  for 
this  mail. 

The  reply  of  the  postmaster  at  Sandusky  shows  he  acted  under  in- 
structions of  1849.  When  he  came  into  office  there  was  no  through 
mail,  but  when  the  Mad  Biver  and  Lake  Erie  railroad  was  completed, 
a  through  mail  to  Cincinnati  and  Columbus  came  to  his  office.  He 
estimated  these  mails  low,  and  when  the  great  southern  mail  came 
through  his  office,  his  funds  were  insufficient  to  pay ;  and  on  the  Tth 
of  October,  1850,  he  wrote  for  funds,  and  paid  captains  of  boats  what 
was  due  them.  At  present  the  through  mail  was  of  but  little  conse- 
quence. The  postmaster  at  Cleveland  has  paid  only  local  mails.  He 
had  written  several  times  for  instructions  as  to  mails  brought  bf 
steamboats,  and  received  no  reply.  June  7,  1851,  instructions  were 
.given  to  postmasters  at  Sandusky  and  Toledo  that  they  were  to  paj 
one  cent  on  letters  and  a  half  cent  on  newspapers  delivered  at  thdr 
•offices,  and  one  cent  on  packages  to  other  offices,  for  which  they  were 
proper  separating  offices.  The  postmaster  at  Cleveland  was  instructed 
that,  as  to  his  office,  the  order  of  21st  March,  1849,  was  rescinded,  ex- 
cept as  to  boats  delivering  mail  from  Detroit  and  Toledo,  and,  as  to 
ihem,  no  through  mail  matter  was  to  be  paid  for. — (See,  also,  let- 
ter to  postmaster  at  Cleveland  containing  these  instructions,  dated 
June  7,  1851.) 

Now,  if  it  be  possible  for  a  principal,  by  distinct  and  specific  poweiV) 
to  prevent  an  agent  binding  him  in  a  contract,  the  department  has  in 
this  case  prevented  the  deputy  postmasters  from  binding  them  to  pay  ftr 
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tbroagb  mails  in  this  case.    The  original  instructions  of  1849  clearly 
did  not  authorize  them  to  be  paid  for,  and  the  instructions  of  June  7, 
1851,  expressly  prohibit  it.     The  postmasters  at  Toledo  and  Cleveland 
do  not  intimate  that  they  ever  violated  these  instructions,  and  the  post- 
master at  Sandusky  says  he  had  paid  everything  due  the  steamboats 
for  through  mails  up  to  December,  1850,  and  that  the  through  mail 
up  to  May  21,  1851,  was  of  little  account.    Since  that  time  there  has 
been  no  violation  of  the  instruction.    Clearly,  then,  the  through  mails 
were  never  designed  by  the  department  to  be  paid  for  under  this  con- 
tract ;  but  the  department  did  design  the  payment  authorized  on  the 
local  mails  to  be  m  full  for  all  mails,  and  the  claimants  must  have  so 
understood  it.     The  claimants  were  running  their  boats  as  an  indepen- 
dent enterprise — a  packet  line  for  freight  and  passengers — between  the 
points  to  which  they  carried  the  mail.     They  ran  without  any  invita- 
tion from  the  government ;  and  if  they  could  not  get  the  mail,  they 
would  run  without  it.     If  they  could  get  it,  they  would  add  the  pay 
to  their  profits.     They,  by  the  contract,  got  $10,514  95  mail  pay  for 
five  years  or  seasons.     The  government  authorized  the  postmaster  to 
send  mails  at  a  given  rate,  but  refused  to  pay  anything  for  the  through 
mail.   The  postmaster,  of  course,  gave  the  mail  to  the  steamboats  that 
would  carry  the  entire  mail  for  the  sum  paid  for  the  letters  and  papers 
to  be  delivered  and  distributed  at  the  local  offices ;  and  no  additional 
pay  could,  under  the  instructions,  be  given  for  the  through  mail.  The 
contract  then  made  with  the  postmasters  musthave  been,  that  the  steam- 
boat men  were  not  to  be  paid  for  the  through  mail,  but  were  to  carry 
the  entire  mail  for  the  sums  paid  for  the  letters  delivered  and  distributed 
at  the  offices  to  which  they  were  carried ;  and  that  the  steamboat  men 
understood  the  contract  to  be  this,  appears  from  their  own  conduct. 
They  carried  the  mail  up  to  the  year  1853,  and  regularly  received  their 

fayments  from  the  postmasters,  according  to  the  instructions  of  the 
'ostmaster  General.  They  never  complained  to  the  Postmaster  Gen- 
eral that  they  did  not  receive  pay  according  to  the  contract  during  its 
continuance.  They  kept  no  accounts  of  the  through  mail  carried  by 
them — never  weighed  it,  or  took  any  of  the  steps  to  show  what  service 
they  were  rendering,  as  they  undoubtedly  would  have  done  if  they 
had  considered  pay  due  to  them  for  this  service.  Their  whole  conduct 
shows  that,  during  the  continuance  of  this  service,  they  considered 
they  were  not  entitled  to  pay  for  the  through  mail. 

That  this  whole  claim  is  an  after-thought,  appears  from  several  cir- 
comstances.  The  account  presented  by  them  charges  the  following 
sums: 

For  mail  carried  by  the  Arrow  from  Sandusky  to  Detroit, 

March  the  1st  to  December  1, 1849 $3,000  00 

March  the  1st  to  December  1, 1850 3,000  00 

6,000  00 


The  postmaster  at  Sandusky  says,  in  his  letter  of  May  17^  1861, 
that  when  he  came  into  office  (March  28, 1849,)  there  was  no  through 
mail  passing  through  his  office  by  steamboats,  until  the  completion  of 
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the  Mad  Birer  and  Lake  Erie  railroad ;  and  then  a  throagh  mnl, 
labelled  Cincinnati  and  Colnmbns,  came.  Judging  from  the  conntiD 
his  office,  he  pat  a  low  estimate  on  that  mail.  In  the  second  sod 
third  quarters  of  1850,  the  great  southern  mails  came  to  his  office. 
Estimating  as  he  had  done,  he  had  not  funds  sufficient  to  pay ;  lie 
wrote  for  funds  and  receired  a  draft  the  2d  of  December,  and  paidtbe 
captains  of  the  steamboats  the  amounts  due  them  for  transporting 
mails.  It  appears,  then,  that  the  claim  for  through  mails  at  San- 
dusky for  1849  and  1850  must  have  been  small  and  was  paid.  Now 
it  is,  by  this  after-thought,  $6,000,  unpaid. 

From  the  report  of  Mr.  Dundas,  it  appears  no  application  for  pay- 
ment of  this  claim  was  made  until  1854,  and  all  the  certificates  and 
affidavits  to  sustain  it  are  dated  1S54.  But  this  claim  would  seem  to 
have  originated  in  the  idea  that  similar  claims  have  been  paid.  Grant 
it,  for  sake  of  argument,  and  what  then  ?  In  this  court  the  claimani 
must  recover  on  the  law  and  evidence  of  his  own  case,  and  not  on  the 
law  and  evidence  of  another  man's  case.  This  court  cannot  permit 
an  inquiry  into  the  conduct  of  the  Postmaster  General  in  any  other 
case,  for  the  purpose  of  raising  the  argument  ad  hominem — that  man's 
case  is  precisely  like  my  case,  and  he  has  been  paid ;  I  must  there- 
fore be  paid,  or  the  government  is  partial.  We  must  presume  the 
payment  made  in  other  cases  was  right,  (as  the  fact  doubtless  is,)  under 
the  circumstances  and  contracts  of  those  cases.  But  the  United  States 
and  the  parties  to  those  cases  are  not  to  be  called  before  this  court,  at 
the  instance  of  the  complainants  in  this  case,  and  re-try  all  the  cir- 
cumstances in  the  other  cases,  to  see  whether  the  payments  there  were 
right  or  wrong.  It  is,  to  the  present  claimants,  immaterial  whether 
the  money  paid  to  others  was  rightfully  or  wrongfully  paid.  If  they 
recover,  it  must  be  on  the  law  and  facts  of  their  own  case. 

DAN'L  BATCLIFFE, 
Assistant  SolicUor  of  Court  of  Claims. 


IN  THE  COURT  OF  CLAIMft 

Arthur  Edwards,  John  Owbn,  and  Ira  Davis,  vs.  The  United  Statbj. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  petition  alleges  that  from  1849  to  1863  the  claimants  were 
employed  by  the  persons  having  in  charge  the  United  States  maik, 
to  transport  the  mails  to  and  from  various  ports  on  Lake  Erie,  in 
steamboats,  as  hereinafter  mentioned ;  that,  though  there  was  no 
specific  contract  on  the  subject,  it  was  understood  that  the  claimaots 
should  receive  a  reasonable  compensation  for  the  service  ;  that  the 
claimants  accordingly  transported  both  the  local  and  through  maik 
in  their  steamboats,  daily,  as  follows :  Between  Sandusky  city  and 
Detroit  for  certain  specified  periods  in  the  years  1849,  1850,  1851) 
1852,  and  1853  ;  between  Cleveland  and  Detroit  for  certain  specified 

Jeriods  in  the  years  1850,  1851,  and  1852  ;  and  between  Toledo  and 
Detroit  for  certain  specified  periods  in  the  years  1851  and  1853 ;  thai 
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the  claimants  bave  been  paid  for  the  said  transportation  of  the  local 
mails,  but  that  the  Postmaster  General  has  refused  to  allow  them 
compensation  for  carrying  the  through  mails  as  aforesaid  ;  that  those 
through  mails  were  transported  at  the  request  of  the  agents  of  the 
government ;  and  that  the  claimants  are  entitled  to  be  paid  for  such 
service  the  sum  of  fifty  thousand  dollars. 

The  documentary  evidence  is  substantially  as  follows : 

By  an  order  of  the  Postmaster  General  of  the  21st  of  March,  1849, 
the  postmasters  at  Cleveland,  Sandusky,  Toledo,  and  Detroit,  were 
instructed  to  make  up  and  forward  mails  daily  between  their  respective 
offices,  in  boats  making  the  greatest  expedition,  at  one  cent  each  per 
letter  and  half  a  cent  each  per  newspaper,  to  be  paid  at  the  office  to 
^hich  the  letters  and  newspapers  were  delivered. 

On  the  6th  of  May,  1851,  the  First  Assistant  Postmaster  General 
wrote  to  the  postmasters  at  Toledo,  Sandusky,  and  Cleveland,  re* 
quiring  them  to  report  if  they  were  or  had  been  paying  captains  of 
steamboats  on  Lake  Erie  for  letters,  packages,  and  newspapers,  made 
up  as  through  mails,  as  well  as  for  letters,  &c.,  sent  to  their  offices 
for  delivery  and  distribution  ;  and  that  if  they  had  been  or  were  then 
paying  for  through  mails,  they  were  requested  to  state  under  what 
instructions  they  did  so ;  and,  in  making  their  report  for  1849  and 
1850^  to  state  whether  the  captains  of  the  boats  wore  paid  for  through 
matter ;  and  if  *so^  how  did  they  (the  postmasters)  go  into  the  count. 

To  the  letter  just  mentioned,  the  postmasters  at  Toledo  and  Cleve- 
land answered  that  they  had  only  paid  for  letters,  packets,  and  news- 
papers sent  to  their  offices  for  delivery  and  distribution.  The  post- 
master at  Sandusky  answered  that  he  had  paid  for  through  mails ; 
but  he  does  not  state  how  much  he  had  paid,  nor  does  he  refer  to  any 
instructions  authorizing  such  payment. 

Under  an  order  of  the  Postmaster  General  of  the  Tth  of  June,  1851, 
the  postmasters  at  Sandusky  and  Toledo  were  instructed  that,  under 
the  order  of  the  21st  of  March,  1849,  they  would  pay  the  one  cent  on 
letters  ond  half  a  cent  on  papers,  for  such  letters  and  papers  as  were 
for  delivery  at  their  offices  only,  and  one  cent  for  each  package  of 
letters  for  other  offices^  in  respect  to  which  their  offices  were  the 
proper  separating  offices.  And,  at  the  same  time,  the  postmaster  at 
Cleveland  was  instructed  that,  as  a  contract  for  carrying  the  mail  be- 
tween his  office  and  Buffalo,  New  York,  had  been  made,  the  order  of 
the  21st  of  March,  1849,  was  rescinded,  except  in  cases  of  boats  de- 
livering mails  from  Detroit  and  Toledo ;  the  Doat  so  delivering  to  be 
paid  for  no  through  matter. 

Also,  on  the  7th  of  June,  1861,  the  First  Assistant  Postmaster 
General  instructed  the  postmaster  at  Cleveland  that,  under  the  order 
of  the  21st  of  March,  1849,  he  would  thereafter  pay  the  boats  con- 
veying the  mails  from  Detroit,  and  all  other  points,  except  from 
offices  where  there  was  a  contract  existing  for  the  service,  one  cent 
for  each  letter  and  half  a  cent  for  each  newspaper,  which  were  for  de- 
livery at  his  office  only ;  and  that  he  would  also  pay  one  cent  for 
each  package  of  letters,  and  one-half  cent  for  every  package  or  bundle 
of  newspapers  for  other  offices — that  is,  such  offices  for  which  the 
matter  is  separated  and  assorted  at  his  office. 
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There  are  several  depositions  taken,  which  are  substantially  u 
follows : 

L.  W.  Beebe.  He  was  depnty  mail  agent  and  messen^rer  oftbe 
Post  Office  Department  at  Detroit  from  1849  to  1855,  and  attended  to 
the  receipt  and  delivery  of  the  mails.  He  separated  the  local  mails 
directed  to  the  Detroit  po<t  office  from  the  through  mails  destined  to 
points  beyond  Detroit,  delivering  such  local  mails  to  the  Detroit  post 
office,  and  sending  the  through  mails  on  by  cars  and  boats  towards 
their  destination.  The  through  mail  was,  on  an  average,  five  or  sii 
times  larger  than  the  local  mail. 

The  Southerner  commenced  running  in  the  fall  of  1849,  and  con- 
tinued running  until  the  close  *of  navigation,  between  Detroit  and 
Cleveland.  She  commenced  running  again  in  the  spring  of  1850 
with  the  Baltimore,  the  two  boats  meting  daily  trips  between  Detroit 
and  Cleveland.  They  were  both  owned  by  Arthur  Edwards,  and 
carried  the  mail  daily.  In  1851,  upon  the  opening  of  navigation,  the 
Southerner  commenced  running  on  the  same  route  in  connexion  with 
the  St.  Louis,  going  down  one  day  and  back  the  next.  The  St. 
Louis  was  owned  by  Captain  Ward,  and  the  Southerner  by  Arthur 
Edwards. 

On  the  Sandusky  and  Detroit  route,  the  Arrow,  owned  by  Arthur 
Edwards,  made  daily  trips  in  1849,  1850,  1851,  1852,  and  part  of 
1853,  when  the  Bay  City  took  her  place. 

On  the  Toledo  and  Detroit  route,  the  John  Owen  ran  in  the  fore 
part  of  1849,  the  whole  of  1850,  1851,  and  1852,  and  part  of  1853, 
when  her  place  was  taken  by  the  Arrow.  During  this  time  she  carried 
the  mails  every  other  day,  and  was  owned  by  Arthur  Edwards.  The 
boats  on  the  Toledo  line  did  not  carry  the  mails  all  this  time,  but  onlj 
during  a  portion  of  the  years  above  mentioned.  He  was  not  positive 
as  to  the  time. 

A.  C.  Harris.  From  July,  1850,  to  March,  1853,  he  was  a  special 
agent  of  the  Post  Office  Department,  and  during  that  period  passed 
very  often  over  the  routes  from  Cleveland  to  Detroit,  Sandusky  to  De- 
troit, and  Toledo  to  Detroit,  by  steamboat.  He  thinks  that  the  local 
mail  was,  on  an  average,  not  to  exceed  one-fifth  of  the  through  mail, 
and  very  often  not  more  than  one-eighth.  The  local  mail  is  that 
which  is  destined  to  the  post  office  at  the  end  of  the  route,  to  he 
opened  there.  The  through  mail  is  that  which  is  destined  to  points 
beyond  such  office. 

On  the  Cleveland  and  Detroit  route,  the  mails  were  carried  by  the 
steamers  Southerner  and  Baltimore  during  1850  and  1851  ;  by  the 
steamers  Arrow  and  Bay  City,  on  the  Sandusky  and  Detroit  route, 
during  his  agency  ;  between  Toledo  and  Detroit,  by  the  Arrow  and 
Owen.  The  mails  were  put  on  the  boats  running  over  said  routee 
by  directions  of  the  postmasters  generally,  and  sometimes  by  the 
witness'  direction.  The  captains  often  objected  to  receiving  the  great 
through  mail,  saying  that  the  postmasters  refused  to  pay  them  any- 
thing, except  for  the  local  mails ;  and  as  (they)  got  nothing  for  it 
they  would  not  carry  it,  unless  the  witness  would  undertake  to  see 
them  paid.  He  requested  them  to  take  the  mail  aboard,  and  assured 
them  that  they  would  be  paid  for  the  service ;  and  in  so  doing  he 
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atates  that  he  acted  nnder  the  directions  of  the  Post  Ofilce  Depart- 
ment. It  often  occurred  that  the  mail  could  not  he  got  to  the  hoat 
on  the  arrival  of  the  cars  hj  the  time  of  leaving.  In  such  cases  the 
^tness  often  requested  the  captains  to  delay  until  the  mails  could  be 
put  aboard,  and  they  did  so,  waiting  sometimes  from  a  half  an  hour 
to  an  hour  and  a  half. 

D.  D.  Beebe.  He  was  clerk  in  the  Cleveland  post  office  in  1852, 
and  thinks  that  the  through  mail  carried  on  the  steamers  in  that  year 
"was,  at  least,  twenty  times  larger  than  the  local  mail. 

James  Welch.  He  was  a  clerk  in  the  Cleveland  post  office  in  1851 
and  1852.  The  mails  in  those  years  were  carried  between  Cleveland 
and  Detroit  by  steamboats  daily.  The  mail  going  east  during  those 
years  consisted  mainly  of  the  through  mails  destined  for  Pittsburg, 
Baltimore,  Washington,  Columbus,  and  Cincinnati ;  and  going  west, 
of  matter  from  those  and  other  offices  going  to  Chicago  and  other 
offices  west ;  together  with  the  local  mail  between  Detroit  and  Cleve- 
land post  offices.  He  thinks  it  safe  to  say  that  the  through  mail  car- 
ried over  this  route  was,  on  an  average,  ten  times  as  large  as  the  local 
mail.  He  was  in  the  habit  of  handling  the  mail  in  delivering  it  to 
the  mail  carrier,  and  in  separating  it  on  its  arrival  for  opening  the 
local  mail  for  delivery. 

L.  A.  Pierce.  He  was,  in  1850  and  1851,  master  of  the  steamboat 
Boutherner,  running  between  Cleveland  and  Detroit.  He  ran  the 
boat  from  the  ITth  of  March,  1850,  till  the  21st  of  November  follow- 
ing ;  and  from  the  19th  of  March,  1851,  to  the  20th  of  November  fol- 
lowing, carrying  daily  the  through  and  local  mails  the  two  seasons. 
The  local  mail  was  made  up  here  (Cleveland)  and  destined  for  Detroit, 
and  tHce  versa.  The  through  mail  was  destined  for  points  beyond 
Detroit  on  one  side,  and  Cleveland  on  the  other.  He  thinks  the 
through  mail  would  average  from  six  to  eight  times  as  much  as  the 
local  mail ;  and  that  there  were  from  eight  to  ten  bags  of  through 
mail  per  day.  Of  the  local  mail,  there  was  one  bag  of  letters  and 
one  bag  of  papers.  He  received  for  carrying  the  mail  about  two  hun- 
dred dollars  for  each  season,  and  that  for  the  local  mail  only. 

P.  Farley.  During  the  seasons  of  navigation  in  1860  and  1851  he 
carried  the  mail  from  the  boats  to  the  post  office,  and  from  the  post 
office  to  the  boats,  daily,  and  thinks  the  mail  was  carried  in  those 
years  on  the  steamboats  Southerner  and  Baltimore,  from  Cleveland  to 
Detroit,  and  from  Detroit  to  Cleveland.  He  thinks  that  the  local  mail 
was  not  more  than  one-fourth  as  large  as  the  through  mail.  The 
local  mail  was  that  which  stopped  at  Cleveland  and  Detroit ;  the 
through  mail  was  that  which  was  destined  for  points  beyond  Cleve- 
land on  one  side,  and  beyond  Detroit  on  the  other. 

J.  Nelson.  During  the  lake  navigation  in  1851  and  1853  he  was 
mail  carrier  at  Toledo,  and  carried  the  mails  from  the  cars  and  steam- 
boats to  the  post  office,  and  from  the  post  office  to  the  cars  and  boats. 
In  1851,  the  line  between  Toledo  and  Detroit  was  formed  by  the  John 
Owen  and  the  John  Hallister,  and,  in  1853,  by  the  Arrow  and  the 
Dart.  The  boats  usually  made  the  trip  to  Detroit  in  one  day  and 
back  the  next ;  and  for  a  short  time  in  1853  they  made  the  trip  both 
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ways  in  one  day.     He  thinks  that  the  through  mail  in  those  yean, 
when  carried  on  the  boats,  was  four  times  as  large  as  the  local. 

T.  F.  Brodhead.     He  was  postmaster  at  Detroit  from  the  Istof 
July,  1853,  to  the  time  of  taking  his  deposition.     The  steamer  Bay 
City  carried  the  mail  between  Detroit  and  Sandusky  from  said  Istof 
July  to  the  Slst  of  December  following.     The  mail  from  Toledo  to 
Detroit  was  carried,  for  the  same  time,  by  the  steamer  Arrow,  and  it 
was  understood  that,  at  that  time,   those  boats  were  owned  by  the 
claimants.     For  the  transportation  of  the  local  mail  on  those  steamers 
he  usually  paid  the  captains  of  the  boats.     The  amount  paid  for  said 
time  was  $354  88.     Between  Sandusky  and  Detroit,  the  through  aod 
local  mails  were  about  the  same.     Between  Detroit  and  Cleveland, 
the  through  mail,  or  mail  for  points  beyond  Cleveland,  was  four  times 
greater  than  the  local  mail.      Between  Cleveland  and  Detroit,  the 
through  mail  was  one-fourth  as  large  as  the  local  mail.     The  mail 
service  of  said  boats  was  satisfactorily  performed.     He  paid  for  de- 
livery of  local  mail  at  Detroit  post  office  at  the  rate  of  one  cent  per 
letter  and  one-half  cent  for  each  newspaper.     He  also  paid   for  pack- 
ages received  and  going  beyond  his  office  one  cent  for  each  package, 
amounting  to  fifteen  dollars  and  fifty-three  cents  for  the  two  quarters 
ending  the  3l8t  of  December,  1853. 

S.  F.  Atwood.  He  was  master  of  the  steamboat  Arrow  in  1849, 
1860,  1851,  and  1852,  and  was  master  of  the  Bay  City  in  1853,  owned 
by  the  claimants  as  managing  owners.  Between  Detroit  and  San- 
dusky, and  occasionally  between  Detroit  and  Cleveland,  the  Arrow 
generally  ran  ;  and  the  Bay  City  did  the  same  in  1853.  Before  navi- 
gation opened  to  Bufiialo,  the  witness  used  to  run,  as  far  as  the  ice 
would  permit,  beyond  Cleveland.  Whilst  master  of  said  boats  he 
carried  the  through  and  local  mails.  ^In  said  years,  except  1853,  he 
carried  the  through  eastern  mail  before  navigation  opened  to  Buffalo, 
and  generally  made  from  three  to  seven  trips,  each  time  carrying  the 
mail  both  ways,  for  which  no  compensation  was  received,  except  for 
delivery  of  the  local  mail  at  Detroit,  and  sometimes  at  Cleveland. 
The  largest  through  mail,  for  which  he  received  no  compensation,  was 
eighty  full  sized  leather  and  canvas  bags.  The  through  mail,  as  near 
as  he  could  estimate  it,  was  three-fourths  or  four-fiflhs  of  the  mail 
carried.  The  claimants  were  the  managing  owners  of  the  boats  Arrow 
and  Bay  City.  He  supposed  that  the  carrying  of  the  through  mail 
on  the  Southern  Michigan  railroad  commenced  in  1853,  as  there  was 
then  a  diminution  of  the  through  mail  by  steamboats.  He  often  asked 
compensation  for  carrying  the  through  mail,  but  never  received  it. 
The  claimants  did  not  receive  it,  for  the  captains  of  the  boats  only  were 
authorized  to  receive  and  receipt  for  it. 

L.  W.  Martin.  He  was  clerk  and  steward  of  the  steamboat  South- 
erner in  1850,  1851,  and  1852.  That  boat  ran  between  Detroit  and 
Cleveland  in  1850  and  1851,  and  between  Cleveland  and  Toledo  in 
1852.  Whilst  he  was  on  that  boat,  she  carried  the  through  and  local 
mails.  The  through  mail  was  four  or  five  times  larger  than  the  local 
mail.  The  boat  carried  the  through  mail,  for  which  no  compensation 
was  received,  to  points  below  Cleveland  before  navigation  was  open 
to  Buffalo.     She  made  from  three  to  six  trips  to  such  points.    He 
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said  he  could  not  state  particularly  the  average  amount  of  through 
mail  carried  generally,  but  one  mail  numbered  one  hundred  and 
twenty-eight  bags. 

A.  8.  Williams.     He  was  postmaster  at  Detroit  in  April,  1849,  and 
until  July  1, 1853.     The  Arrow,  Bay  City,  Southerner,  and  the  other 
boats  mentioned  in  the  claimants'  petition,  carried  the  mail  from  De- 
troit to  the  points  named  in  the  petition.     They  carried  the  through  as 
inrell  as  the  local  mails.     In  May  and  September,  1849,  he  wrote  to  the 
Post  Office  Department  at  Washington,  advising  it  of  claims  made 
by  steamboat  captains,  generally  for  compensation  for  carrying  the 
through  mails,  expressing  the  opinion  that  the  quantity  of  through 
mail  was  more  than  double  that  of  the  local  mail  delivered  for  distri- 
bution there,  and  saying  that  he  thought  his  estimate  would  fall  far 
short  of  the  facts.    The  through  mail  increased  very  much  from  that 
time  till  the  fall  of  1852.     He  thought  the  through  mail  in  1850, 
1861,  and  1852,  was  from  three  to  four  times  greater  than  the  local 
mail.    The  through  mail  embraced  everything  west  of  that  State.     He 
never  paid  anything  for  the  transportation  of  the  through  mail  by 
packet.     He  acted  under  the  instructions  in  the  office  to  his  prede- 
cessor, dated  March  26,  1849. 

Q.  D.  Baptist.  In  1849,  1851,  and  1852,  he  was  on  the  steam- 
boats Arrow  and  Southerner  together  at  different  times.  He  was  on 
the  Southerner  in  1849  and  1852,  and  on  the  Baltimore  in  1851. 
Part  of  his  duty  was  to  take  care  of  the  mail  bags  on  those  boats. 
The  through  mail,  while  he  was  on  the  boats,  was,  at  a  low  estimate, 
five  times  larger  than  the  local  mail.  They  once  carried  a  mail,  taken 
on  at  Erie  and  left  at  Toledo,  which  they  estimated  at  about  eight 
tons. 

Lewis  Allen.  He  was  assistant  postmaster  at  Detroit  from  the  Ist 
of  May,  1849,  to  the  Ist  of  October,  1853.  From  his  knowledge  there 
of  mails  for  Chicago  and  points  west,  he  thought  the  through  mails, 
brought  by  the  steamboats,  were  three  times  larger  than  the  local 
mail.  The  steamboats  frequently  brought  through  mails  as  well  ito 
local  mails. 

Daniel  P.  Bushnell.  »He  was  collector  of  customs  at  Detroit. 
Arthur  Edwards  had  been  managing  owner  of  the  Southerner  from 
1849.  The  Bay  City  was  under  the  managing  ownership  of  Ira  Davis 
and  John  Owen,  or  Owen  and  Davis,  from  1852.  The  Arrow  had  been 
in  the  name  of  Owen  and  Davis  irom  1850  to  1853,  inclusive.  The 
Baltimore  was  registered  in  1851  in  the  name  of  Howard  and  Bron- 
son.  The  tJohn  Owen  was  registered  in  1845,  and  owned  by  Arthur 
Edwards  and  Ira  Davis  from  1845  to  1853,  inclusive.  The  Southerner 
ran  between  Detroit  and  Cleveland ;  the  Arrow  between  Detroit  and 
Sandusky ;  the  Baltimore  between  Detroit  and  Cleveland ;  the  Bay 
City  between  Detroit  and  Sandusky ;  the  John  Owen  ran  between 
Detroit  and  Toledo  in  1849,  1850,  1851,  1852,  and  1853. 

L.  W.  Martin.  The  claimants  had  the  control  of  the  steamers 
Baltimore,  Arrow,  Southerner,  Johm  Owen,  and  Bay  City,  from  1849 
and  1853,  inclusive,  during  such  time  as  said  boats  were  running, 
and  were  entitled  to  receive  compensation  for  such  service.  The  John 
Owen  was  owned  by  Edwards  and  Davis,  and  ran  between  Detroit 


26  ARTHUB  EDWARDS. 

and  Toledo  from  the  spring  of  1849  to  the  fall  of  1852,  inclusive. 
The  Southerner  was  owned  and  controlled  hj  Arthur  Edwards,  and 
ran  from  Detroit  and  Buffalo,  touching  at  intermediate  ports ;  irom 
Detroit  to  Cleveland  in  1850  and  1851 ;  between  Cleveland  and  Toledo 
in  1852.     The  Baltimore  was  chartered  by  Edwards  and  Davis  from 
the  owners  for  the  season  of  1851,  and  ran  between  Detroit  and  Clev^ 
land.     The  Arrow  was  owned  by  Edwards  and  Davis  from  1849  to 
1853,  inclusive,  and  ran  from  1849  to  1852  between  Detroit  and  San- 
dusky, and,  in  1853,  between  Detroit  and  Toledo.     The  Bay  Citj 
was  owned  by  Davis  and  Owen  and  Ward  (Davis  and  Owen  being  the 
managing  owners)  in  1853,  and  ran  between  Detroit  and  Sandusky. 
The  said  boats  carried  the  through  and  local  mails  between  the  differ- 
ent ports  stated  in  said  years  during  the  season  of  navigation. 

H.  G.  Vorce.  He  was  captain  of  the  Baltimore,  running  between 
Detroit  and  Cleveland  during  the  navigation  season  of  1851,  and  car- 
ried the  mail  on  that  boat  during  that  year  on  every  trip.  When 
there  were  six  or  eight  bags  of  mail,  he  thought  that  not  more  than 
two  of  them  would  be  the  local  mail. 

S.  F.  Atwood.  The  Arrow  and  Bay  City,  mentioned  in  his  previous 
deposition,  commenced  running  as  soon  as  the  ice  would  permit  in  the 
spring,  generally  about  the  20th  of  March,  and  ran  till  the  ice  stopped 
them  in  the  fall,  which  was,  on  the  average,  about  the  20th  of  Decem- 
ber. They  made  daily  trips  over  the  route  (between  Sandusky  and 
Detroit)  twice  each  day  down,  and  back  every  day,  except  Sunday,  and 
except,  also,  from  four  to  nine  trips  early  in  the  "spring,  when  they 
ran  to  Erie  and  Buffalo:  The  wail  was  carried  every  day  twice  over 
the  route,  or  daily  both  ways  during  the  season  of  navigation  of  those 
years,  (1849  to  1853.) 

H.  G.  Vorce.  The  mails,  mentioned  in  his  previous  deposition, 
going  west,  consisted  of  those  destined  to  Detroit,  Chicago,  and  points 
west ;  and  the  mails  going  east  generally  consisted  of  matter  marked 
for  Cleveland,  Columbus,  Pittsburg,  Baltimore,  and  other  points 
south  and  east.  The  mails  destined  to  and  marked  for  Detroit  and 
Cleveland,  at  each  end  of  the  route,  he  understood  as  local  mails,  and 
those  going  to  points  beyond  those  offices  as  through  mails.  In 
speaking  of  the  bags,  in  his  previous  deposition,  he  meant  to  express 
the  proportion  of  the  local  and  through  mails.  The  through  mail 
was  four  times  larger  than  the  local  mail. 

A.  S.  Johnson.  In  1851  he  was  clerk  of  the  Baltimore.  She  car- 
ried the  mail  between  Detroit  and  Cleveland  daily,  commencing  at 
the  opening  of  navigation  in  the  spring,  and  running  till  the  close  of 
navigation  in  the  fall.  He  had  the  general  supervision  of  the  mail 
when  brought  aboard,  and  saw  it  locked  up,  and,  at  the  end  of  tbe 
route,  properly  delivered  to  the  agent,  who  carried  it  to  the  post  office. 
His  recollection  of  it  was,  that  the  through  mails  destined  to  points 
beyond  Detroit  going  west,  and  beyond  Cleveland  going  east  and 
south,  were  eight  or  ten  times  as  much  in  bulk  as  the  local. 

Daniel  M.  Haskell.  He  was  postmaster  at  Cleveland,  Ohio,  from 
May,  1849,  to  some  time  in  April,  1853,  and  attended  personally  to 
the  duties  of  the  office  during  said  time.  The  mail  was  carried 
between  his  office  and  Detroit  by  the  steamers  Baltimore  and  Soath- 
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erner  during  1850,  and  bj  the  Southerner  and  St.  Louis  during  1851. 
During  those  years  the  mail  was  carried  daily,  Sundays  excepted,  both 
ways.  The  mail  going  west  consisted  of  the  local  mail  between  his 
office  and  Detroit,  and  the  great  southern  mail  from  Baltimore, 
Washington,  Pittsburg,  and  other  southern  towns,  destined  to  De- 
troit, Chicago,  and  other  points  west.  Going  east,  it  consisted  of  the 
mail  from  Chicago,  Milwaukie,  and  other  western  towns,  (also  the 
local  mail  from  Detroit,)  destined  to  Pittsburg,  Baltimore,  Wash- 
ington, and  the  country  south  and  east  of  Cleveland.  The  local  mail 
was  but  a  small  proportion  of  the  whole  mail  carried.  From  his 
recollection  of  it,  he  should  say  it  was  not  more  than  one-tenth  of  the 
whole  bulk  of  mail  passing  over  this  route.  His  attention  was  fre- 
quently called  to  it  by  the  captains  of  the  boats  calling  on  him  for 
pay  for  the  through  mail,  insisting  that  it  was  eight  or  ten  times  as 
much  as  what  they  got  pay  for.  He  did  not  pay  them  for  carrying 
the  through  mail  or  any  part  of  it.  He  paid  for  carrying  the  local 
mail  between  Cleveland  and  Detroit,  at  the  rate  of  one  cent  for  letters 
and  half  a  cent  for  papers  delivered  at  his  office,  to  the  captains  of 
the  boats  so  bringing  such  mails.  He  had  no  means  of  estimating 
the  through  mail  otherwise  than  as  the  local  was  estimated,  at  one 
cent  per  letter  and  half  a  cent  for  a  newspaper,  which  he  thinks  was 
a  reasonable  price ;  and  he  thinks  it  was  worth  the  same  price  to 
carry  the  through  mail  as  the  local,  according  to  its  relative  propor- 
tion. The  boats  above  mentioned  formed  a  line  between  Detroit  and 
Cleveland,  running  in  connexion  with  the  railroads  at  those  points, 
being  the  only  boats  on  that  line  during  said  two  years.  He  sent 
both  the  local  and  through  mails  over  that  route  by  said  boats  by  the 
instructions  of  the  Post  Office  Department. 

The  facts  and  the  law  of  this  case  are,  in  our  opinion,  as  follows : 
On  the  21st  of  March,  1849,  the  Postmaster  General  instructed  the 
postmasters  at  the  places  mentioned  in  the  petition  ^'to  makeup 
and  forward  mails  daily  between  their  respective  offices  in  boats,"  at 
one  cent  a  letter  and  half  a  cent  a  newspaper,  payable  where  the 
letters  and  papers  were  delivered ;  and  on  tne  Yth  of  June,  1861,  he 
instructed  the  postmasters  at  Sandusky  and  Toledo  to  pay  the  one 
cent  on  letters  and  half  cent  on  papers  which  were  for  delivery  at 
their  offices  only,  and  one  cent  for  each  package  of  letters  for  other 
offices,  in  respect  to  which  their  offices  were  the  proper  separating 
offices.  In  consequence  of  those  instructions,  the  claimants  carriea 
both  the  through  and  local  mails  in  steamboats  over  the  routes  and 
during  the  perio^ls  mentioned  in  the  petition,  the  through  mails  being 
much  larger  than  the  local  mails.  A  report  from  the  Post  Office 
Department  shows  that  the  claimants  were  paid  by  the  postmasters 
at  Detroit,  Cleveland,  Sandusky,  Toledo,  and  Monroe,  $10,644  95 
for  mail  service  in  the  years  mentioned  in  the  petition,  under  said 
instructions  of  March  21,  1849,  and  June  7,  1861,  allowing  one  cent 
for  each  letter  and  half  a  cent  for  each  newspaper.  The  claimants 
applied^  in  1864,  to  the  Post  Office  Department  for  an  additional 
compensation  of  $25,180,  but  the  application  was  refused.  They  have 
now  applied  to  this  court  for  additional  compensation,  and  have 
increased  the  demand  so  as  to  make  it  $60,000. 
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We  have  no  doubt  but  that  the  promises  made  bj  the  Postmaster 
General  by  the  said  orders  of  1849  and  1851,  for  carrying  the  mails, 
whether  through  or  local,  or  both,  have  been  complied  with.    For 
the  mails  to  be  sent  by  the  boats,  and  which  were  so  sent,  under  said 
orders,  the  exact  price  was  fixed  by  those  orders,  and  the  same  has 
been  regularly  paid.     Now,  did  the  Postmaster  General  make  anj 
other  contract  with  the  claimants,  or  authorize  any  other  to  be  made 
with  them  than  those  expressed  in  said  orders  ?    It  is  not  proved  to 
our  satisfaction  that  he  did.     It  is  true,  there  is  a  witness,  Mr. 
Harris,  a  special  mail  agent,  who  says  that  the  steamboat  captains 
often  objected  to  receive  the  through  mails,  saying  that  the  post- 
masters refused  to  pay  them  except  for  the  local  mail;    that  he 
requested  them  to  take  the  mail,  assuring  them  that  they  would  be 
paid  ;  and  he  says  that,  in  doing  so,  he  acted  under  the  directions  of 
the  Post  Office  Department.     The  witness  does  not  state  the  time 
when  this  conversation  with  the  captains  took  place,  nor  does  Le  set 
out  the  directions  under  which  he  says  he  acted.     Neither  does  he 
say  that  the  directions  were  given  by  the  Postmaster  Gt^neral ;  he 
only  says  that  they  were  of  the  Post  Office  Department.     In  all  this 
there  is  too  much  uncertainty  to  satisfy  us  that  the  Postmaster  Gene- 
ral gave  to  the  captains,  through  Mr.  Harris,   the  assurance  in 
question. 

This  assurance,  given  by  Mr.  Harris,  was  for  a  quantum  meruU; 
that  is,  not  for  any  particular  price,  but  for  what  the  service  of  car- 
rying the  through  mails  should  be  worth.     The  claimants  have  re- 
ferr^  to  no  act  of  Congress  that  contemplates  the  giving  of  such  an 
assurance  by  the  Postmaster  General.     The  6th  section  of  the  act  of 
March  3,  1825,  authorizes  the  Postmaster  General  to  have  the  mail 
carried  in  any  steamboat      *      *      *      on  such  terms  and  conditions 
as  shall  be  considered  expedient,  provided  that  he  does  not  pay  more 
than  three  cents  for  each  letter,  and  more  than  one-half  cent  for  each 
newspaper,  conveyed  in  such  mail. — (Stat,  at  Large,  103.)     The  14th 
section  of  the  act  of  March  3,  1846,  authorizes  the  Postmaster  Gen- 
eral to  contract  with  the  owners  or  commanders  of  any  steamboat   * 
*     *     *    for  the  transportation  of  the  mail  for  any  length  of  time  or 
number  of  trips,  less  than  the  time  for  which  contracts  for  transport- 
ing the  mail  of  the  United  States  were  then  usually  made  under 
existing  laws,  and  without  the  previous  advertisements  then  required 
before  entering  into  such  contracts,  whenever,  in  his  opinion,  the 
public  interest  and  convenience  would  be  promoted  thereby ;  provided 
that  the  price  to  be  paid  for  such  service  should  in  no  case  be  greater 
than  the  average  rate  paid  for  such  service  under  the  last  preceding 
or  then  existing  regular  contract  for  transporting  the  mail  upon  the 
route  he  may  so  for  a  less  time  contract  for  the  transportation  of  the 
mail  upon. — (6  Stat,  at  Large,  737.)   Those  provisions  have  reference 
to  contracts  for  a  specific  price,  and  not  to  general  promises  for  what 
the  service  might  be  worth. 

We  have  a  report  relative  to  this  claim,  furnished  by  Mr.  DandaSi 
Second  Assistant  Postmaster  General^  in  whose  office  the  contracts 
and  directions  of  the  Postmaster  General  for  the  transportation  of  the 
mails  are  entered ;  and  we  think  that  report  of  itself  shows  that  the 
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Postmaster  General  gave  no  other  directions  respecting  said  transpor- 
tation of  the  mails  than  the  orders  aforesaid  of  1849  and  1851. 

We  cannot,  therefore,  say  that  Mr.  Harris'  testimony  shows  any 
engagement  hy  the  Postmaster  General  upon  which  the  claimants  can 
found  this  additional  claim  of  $50,000. 

The  said  report  of  the  Second  Assistant  Postmaster  Geueral,  among 
other  things,  says: 

^'  During  the  years  1849,  1850,  and  1851,  there  were  no  regular 
steamboat  contracts  between  Detroit,  Cleveland,  Toledo,  and  Sandusky. 
There  were  daily  land  routes  which  were  intended  for  the  great  mails, 
though  they  appear  to  have  been  irregular,  and  not  at  all  times  suffi- 
cient for  the  service.     A  regular  boat  line  commenced  May  19,  1852, 
between  Cleveland  and  Buffalo,  and  Buffalo  and  Detroit,  (north  shore,) 
which,  no  doubt,  conveyed  the  through  mails.     The  boats  of  Captain 
Edwards  were  only  employed  in  common  with  many  others,  not  under 
contract,  for  auxiliary  service^  under  the  general  instructions  to  post- 
masters to  employ  them  and  pay  one  cent  a  letter  and  half  a  cent  a 
newspaper,  estimated  on  what  are  called  local  mails  ;  which  pay  was 
to  be  in  full  for  all  mails,  as  well  through  as  local.   The  whole  num« 
ber  of  boats  thus  employed  during  the  period  embraced  in  the  pres- 
ent claim  appears  to  have  been  eighty  eight,   and  the  aggregate 
amount  paid  them  $44,605  21,  (including  Captain  Edwards'  boats.) 
These  all  conveyed  through  mails,  it  is  presumed,  and  all  upon  the 
same  terms,  and  compensation  they  have  received  must  have  been 
regarded  by  the  department  in  full  for  all  their  services." 

The  Postmaster  General,  Mr.  Campbell,  in  a  communication  of  the 
3d  of  November,  1856,  to  the  Assistant  Solicitor  of  this  court,  says : 

*^In  answer  to  your  inquiry  as  to  the  practice  of  the  department 
relative  to  payments  for  conveying  mails  on  the  lakes,  I  have  to  state 
that,  except  where  regular  contracts  exist,  the  pay  is  adjusted  accord- 
ing to  the  number  of  letters  and  papers  destined  for  the  port  of  de- 
livery, constituting  the  local  tnailsy  without  reference  to  through  mails 
conveyed  at  the  same  time. 

'^  In  some  cases  one  cent  has  been  allowed  on  each  package  of  letters 
not  for  delivery,  forming  part  of  the  through  mails  ;  out  with  this  ex- 
ception, the  parties  always  understood  that  the  amount  allowed  for 
the  local  mails  was  to  be  in  full  for  the  whoU  service." 

The  employment  of  the  claimants  for  carrying  the  mails,  as  afore- 
said, was  under  the  said  orders  of  the  Postmaster  General  of  the  21st 
of  March,  1849,  and  of  the  7th  of  June,  1861 ;  and  for  the  services 
now  sued  for,  which  were  performed  under  that  employment,  the 
claimants  can  be  legally  entitled  to  no  other  compensation  than  that 
which  those  orders  authorized.  That  compensation  has  been  paid  to 
them  by  the  government.  They,  no  doubt,  carried  in  their  boats  the 
large  through  mails,  as  well  as  the  local  mails,  during  the  time  the 
latter  were  carried  by  them  as  aforesaid.  But  for  any  compensation 
for  their  services  beyond  what  they  have  received,  they  must  depend 
upon  the  discretion  of  Congress. 

Our  opinion  is,  that  the  claimants  have  no  legal  cause  of  action. 
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KtrnxL  It  1858^— Reported  from  the  Coart  of  Claims,  and  committcd  to  a  Committee  of  the 

Whole  Hoiiee  to-morrow. 


The  OouRT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  amd  House  of  BepreaetUaiivea  of  the  United 

State8y  in  Congress  assembled : 

The  Ooart  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

DENNIS  CRONAN  vs.  THE  UNITED  STATES. 

1 .  The  petition  of  the  claimant. 

2.  Claimant's  brief  on  petition. 

3.  United  States  Solicitor's  brief  on  petition. 

4.  Documents  from  the  Treasury  Department,  filed  by  claimant  and 
transmitted  to  the  Senate. 

6.  Depositions,  with  exhibits,  marked  B,  C,  D,  E,  G-,  G-  g,  and  H, 
transmitted  to  the  Senate. 

6.  Letters  from  Secretary  of  the  Treasury  to  Court  of  Claims,  with 
copies  of  other  letters  and  documents  from  that  department,  trans- 
mitted to  the  Senate.  « 

7.  Claimant's  brief  on  trial  docket. 

8.  United  States  Solicitor's  brief  on  same. 

9.  Solicitor's  brief  on  re-hearing. 

10.  Opinion  of  Court  on  first  hearing,  delivered  by  Judge  Black- 
ford, with  Judge  Gilchrist's  dissenting  opinion. 

11.  Opinion  of  the  Court  on  re-hearing,  delivered  by  Judge  Scar- 
burgh. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r^  a  1  ^^  ^^^d  Court  at  Washington,  this  first  day  of  April,  A.  D. 
[^•^•1    1858.  "  /  F     > 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 
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cx)urt  of  claims. 
Dennis  Cronan  v8.  Thb  Qnited  Statbs. 

To  the  honorahU  the  Judges  of  the  Court  of  Claims : 

The  petition  of  Dennis  Oronan,  a  citizen  of  the  State  of  Lonisiana, 
shows,  that  on  the  17th  day  of  November,  1848)  he  entered  into  the 
following  contract  with  the  government  of  the  United  States  : 

State  of  Louisiana^  ) 
Parish  of  Orleans,  J 

Be  it  remembered,  that  on  the  lYth  day  of  November,  A.  D.  one 
thousand  eight  hundred  and  forty-eight,  and  of  the  independence  of 
the  United  States  of  America  the  seventy- third,  these  public  articles 
of  agreement  and  contract,  entered  into  at  the  city  of  New  Orleans^ 
in  the  parish  and  State  aforesaid,  befoie  me^  Francis  N.  Haralson,  a 
notary  public,  duly  commissioned,  and  qualified  for  the  parish  and 
State  aforesaid^  and  in  the  presence  of  the  witnesses  hereinafter  named, 
by  and  between  Dennis  Cronan,  of  this  city,  of  the  first  part,  and 
Dennis  Prieur,  Alice  Labranche,  and  William  M.  G-winn,  of  this  city, 
herein  acted  in  behalf  of  the  government  of  the  United  States,  in  the 
capacity  of  commissioners  for  the  erection  of  a  custom-house  at  the 
port  of  New  Orleans,  duly  constituted  and  appointed  by  virtue  of  the 
nrst  section  of  the  Civil  and  Diplomatic  Appropriation  act,  approved 
March  3,  1847,  and  by  virtue  of  the  power  and  authority  vested  in 
the  Secretary  of  the  Treasury  of  the  United  States,  in  such  cases  made 
and  provided,  of  the  second  part,  witnesseth  :  That,  whereas,  in  com- 
pliance with  the  acceptance  on  the  part  of  said  parties  of  the  second 
part,  of  the  proposal  made  by  said  party  of  the  said  party  of  the  first 
part,  of  the  30th  of  October,  1848,  to  do  all  the  hauling  of  the  mate- 
rials necessary  to  the  building  of  said  custom-house,  said  party  of  the 
first  part  doth  hereby  covenant  and  bind  himself  to  and  with  said 
party  of  the  second  part,  to  do  all  the  hauling  of  the  building  ma- 
terials which  may  be  deemed  necessary  for  the  erection  of  said 
custom-house,  at  the  same  rates,  and  agreeable  with  the  tariff 
established  by  the  general  council  of  the  city  of  New  Orleans,  on  the 
6th  of  Jtne,  A.  D.  1843,  in  such  cases,  said  party  of  the  first  part 
binding  himself  to  do  and  perform  said  hauling,  n^hen  thereto  re- 
quired, without  prejudice  to  the  progress  of  the  work  on  said  building) 
and  at  all  times,  and  at  such  places  as  may  be  designated  by  the  super- 
intendent of  said  building,  or  by  the  architect  thereof,  to  haul  and 
deliver  said  materials,  and  in  case  said  party  of  the  first  part  fail  in 
any  respect  to  do  and  perform  said  hauling  when  thereto  required,  and 
in  the  manner  hereinafter  stated,  then  said  party  of  the  second  part 
shall  have  the  right  to  go  out  and  employ  others  to  do  said  hauling, 
and  said  party  of  the  first  by  such  failure  or  neglect  shall  forfeit  to 
said  party  of  the  second  part,  the  difference,  if  any^  in  price,  which 
said  party  of  the  second  part  may  have  paid  by  reason  of  such  default; 
and  said  party  of  the  first  part,  as  well  as  his  surety  in  the  bond  to  be 
by  him  given  for  the  faithful  performance  of  the  stipulation  of  this 


DEMNIfl  CBONIK.  3 

oontracty  shall  forfeit  and  be  responsible  to  said  party  of  the  second 
part  for  such  damage  as  may  have  been  incurred  in  the  progress  of 
the  work  on  said  bunding  .by  reason  of  the  default  of  said  party  of  the 
first  part  in  furnishing  and  delivering  the  materials  when  required, 
and  said  party  of  the  first  part  doth  hereby  covenant  and  bind  him- 
self to  and  with  said  party  of  the  second  part : 

1.  To  haul  all  the  building  materials,  including  the  granite,  and 
to  deliver  the  same,  when  thereto  required,  at  such  points  as  may  be 
designated  by  the  superintendent  or  architect  of  said  building,  in 
good  order,  and  free  from  all  injury  from  hauling  or  otherwise.  The 
granite  to  be  delivered  free  from  breakage  or  being  soiled  in  its  trans- 
mission from  the  levee  to  the  site  of  the  building. 

And  the  said  parties  of  the  second  part,  acting  in  their  capacity 
aforesaid,  do  hereby  covenant  and  bind  themselves  to  and  with  said 
party  of  the  first  part,  to  pay  unto  said  party  of  the  first  part  the 
same  rate  and  amount  per  load  for  hauling  said  building  materials  as 
are  established  by  the  ordinance  aforesaid,  and  now  in  force  in  this 
city,  upon  such  subjects,  except,  however,  as  to  the  granite ;  said 
party  of  the  second  part  agree  and  bind  themselves  to  pay  unto  said 
party  of  the  first  part  the  same  amount  and  rate  per  load  as  paid  by 
the  second  municipality  of  the  city  of  New  Orleans  for  hauling  the 
granite  necessary  for  the  new  municipality  hall,  said  rates,  however, 
to  be  increased  or  diminished  in  proportion  to  the  extra  distance  over 
which  the  granite  shall  or  may  be  hauled  for  the  custom-house^  when 
compared  with  the  distance  over  which  the  granite  for  the  new  muni- 
pality  hall  has  been  hauled,  said  payment  to  be  made  by  said  parties 
of  the  second  part  on  the  delivery  of  said  building  materials  in  ac- 
cordance with  the  stipulations  of  the  contract,  or  at  such  times  as  the 
contracting  parties  may  agree  upon  hereafter. 

Now  it  is  expressly  understood  by  these  presents  that  the  foregoing 
contract,  and  all  the  stipulations  therein  contained,  are*  subject  to  the 
approval  of  the  Secretary  of  the  Treasury  of  the  United  States,  and 
binding  only  in  the  event  of  his  approval ;  and  it  is  further  under- 
stood by  and  between  the  parties  here  contracting,  that  the  payments 
to  be  made  said  parties  of  the  first  part  shall  depend  only  upon  the 
appropriations  made  by  Congress,  from  time  to  time,  for  the  comple- 
tion of  said  custom-house. 

Now,  in  order  the  better  to  insure  the  faithful  performance  of  the 
foregoing  stipulations,  on  the  part  of  said  party  of  the  first  part,  it 
IS  expressly  understood  between  the  parties  contracting,  and  said  party 
of  the  first  part  doth  hereby  bind  himself  to  furnish  unto  the  govern- 
ment of  the  United  States,  on  the  signing,  sealing,  and  delivery  of 
these  presents,  his  joint  and  several  bond,  with  one  or  more  good  and 
sufficient  surety  or  sureties,  to  be  approved  by  said  parties  of  the 
second  part,  in  their  capacity  aforesaid,  in  the  penal  sum  of  ten  thou- 
sand dollars,  conditioned  to  comply  in  all  respects  with  the  stipula- 
tions of  the  foreeoing  contract. 

Thus  done  and  passed  in  my  office,  in  the  city  of  New  Orleans,  this 
eighteenth  day  of  November,  1848,  in  the  presence  of  William  T, 
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Thompson  and  Randolph  G.  Smith,  both  competent  witnesses^  wlio 
have  Hereunto  signed  with  the  contracting  parties,  and  me  notary. 

WM.  M.  GWINN, 
DENNIS  CRONAN, 
Wm.  T.  Thompsok,  D.  PRIEUR, 

R.  G.  Smith.  ALICE  LABRANCHE. 

F.  N.  HARALSON,  Notary  Public. 

I  certify  the  foregoing  to  be  a  true  and  faithful  copy  of  the  original 
contract,  extant  and  of  record  in  my  office.  Witness  my  signature 
and  official  seal  this  seventh  day  of  May,  A.  D.  1850. 

F.  N.  HARALSON,  Notary  PtMic. 

That  bond  and  security  having  been  given  by  your  petitioner,  as 
therein  provided,  the  said  contract  was  submitted  to  the  Secretary  of  the 
Treasury  of  the  United  States,  and  was  approved  by  him .  That  to  enable 
your  petitioner  to  enter  upon  the  duties  arising  out  of  said  contract,  a 
large  sum  of  money  was  invested  in  mules,  horses,  carts,  wagons,  and 
wheels  of  enormous  size  and  weight,  for  the  use  of  which,  in  the 
streets  of  New  Orleans,  an  extra  tax  was  paid  to  the  city,  and  that 
he  had  to  incur  a  heavy  daily  expense  so  as  to  be  prepared  for  any 
demand  which  might  be  made  upon  him  under  the  contract. 

That  by  the  plain  terms  of  the  contract  he  was  entitled  to  '*  do  all 
the  hauling  of  the  materials  necessary  to  the  building  of  the  custom- 
house" in  said  city.  That  his  rijghts  under  the  contract  were  fully 
recognized  and  respected  by  the  commissioners  with  whom  said  con- 
tract was  made.  That^  under  a  subsequent  administration,  new  com- 
missioners were  appointed,  to  wit :  S.  J.  Peters,  Crockett,  and  Turn- 
bull,  who  have  violated  the  said  contract,  and  injured  your  petitioner 
by  entering  into  agreements  with  other  parties  for  the  delivery  of 
*^  materials  necessary  to  the  building''  at  the  site  of  said  custom- 
house. Among  others,  a  contract  has  been  entered  into  with  one 
Jules  A.  Blanc,  a  son-in-law  of  said  Peters,  for  the  delivery  of  one 
and  a  half  million  of  bricks. 

Tour  petitioner  therefore  charges  that  he  is  entitled  to  compensa- 
sion,  at  the  rates  agreed  upon,  for  the  hauling  of  all  the  materials  thus 
delivered  at  the  said  building  without  his  consent,  and  that  his  damage 
is  to  the  full  extent  of  such  rates,  amounting  to  about  the  sum  of 
$9^263  25.  That,  as  he  had  to  keep  up  his  establishment  of  horses, 
mules,  wagons,  carts,  wheels,  and  other  machinery,  together  with  the 
proper  complement  of  men  for  the  working  and  superintending  them, 
the  violation  of  the  contract  in  this  particular  is  a  loss  to  him,  not 
only  of  an  estimated  profit,  but  the  whole  contract  price  of  the 
haulitag. 

Tour  petitioner  further  alleges  that  he  has  performed  in  good  faith 
all  that  was  required  of  him  by  his  contract,  aad  that  there  is  no  jae- 
tification  on  the  part  of  the  government  for  their  breach  of  it ;  that, 
even  if  he  had  been  at  any  time  delinquent,  which  he  denies,  the  con- 
tract furnished  the  rule  by  which  such  delinquency  was  to  be  made 
good,  and  would  not  have  authorized  the  proceedings  of  the  govern- 
ment 
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Yoor  petitioner  farther  shows  that  upon  the  presentation  of  his 
claim  to  the  Secretary  of  the  Treasury,  on  the  28th  of  April  last,  it 
was  reixised  payment  solely  upon  the  ground  that  the  said  contract 
was  not  '^  legally  binding  upon  the  United  States  since  the  close  of 
1849/'  because  at  that  time  the  existing  appropriation  for  building 
the  custom-house  had  been  exhausted.  Your  petitioner  denies  that 
the  question  of  appropriation  has  any  effect  upon  the  validity  of  his 
contract,  but,  admitting  that  it  has,  your  petitioner  respectfully  sub- 
mits that  as  the  exhaustion  of  the  appropriation  was  a  fact  solely 
known  to  the  government  and  its  agents,  it  became  their  duty,  upon 
the  plainest  principles  of  justice  and  law,  to  have  notified  him  of  the 
happening  of  such  a  contingency,  to  enable  him  to  put  an  end  to  his 
daily  outlay  and  expenditure. 

Your  petitioner  charges  that  no  such  notification  was  given  to  him, 
but  that,  on  the  contrary,  he  continued  long  after  the  close  of  1849 
without  any  such  knowledge,  and,  with  the  consent  and  approbation 
of  the  government  and  its  agents,  to  do  the  work  called  for  by  the 
contract.  To  refuse  payment  for  work  done  under  the  contract,  or 
compensation  for  damages  incurred  by  his  adherence  to  it  under  these 
circumstances,  would,  as  your  petitioner  submits,  be  unjust  to  him 
and  discreditable  to  the  government. 

Your  petitioner  alleges  that  the  building  of  the  custom-house  afore- 
said was  authorized  by  law,  and  that  the  contract  made  with  him  was 
an  incident  to  the  same,  and  did  not  require  a  special  act  of  Congress, 
and  does  not  therefore  fall  within  the  sixth  section  of  the  act  of  the 
1st  of  May,  1820.  That  he  claims  only  to  do  the  hauling  as  long  as 
Congress  may  continue  by  its  appropriations  to  progress  with  the 
work,  and  to  cease  whenever  they  may  choose  to  arrest  it. 

Your  petitioner  shows  that  the  following  appropriations  have  here- 
tofore b^n  made  for  this  purpose  : 

March  3,  1845.  Plans  and  estimates $500 

"      3,  1847.  Construction 100,000 

Aug.  12,  1848.  do 130,000 

March  3,  1849.  do 150.000 

May   16,  1850,  do 100,000 

Sept.  30,  1850.  do 200,000 

March  3,  1851.  do 250,000 

Aug.  31, 1852.  do. 150,000 

The  two  last  appropriations  being  on  condition  that  '^  there  shall 
be  no  material  departure  from  the  original  adopted  plan  or  materials 
contracted  for.'' 

Your  petitioner  further  represents  that  he  has  not  assigned  away 
any  portion  of  his  interest  in  said  contract,  and  that  he  is  the  sole 
owner  thereof ;  he  therefore  prays  that  a  judgment  may  be  rendered 
in  his  favor  for  the  said  sum  of  money,  together  with  the  legal  interest 
due  thereon,  according  to  the  rate  establisned  by  the  laws  of  Louisiana. 

P.  PHILLIPS, 
Solicitor  far  Petitioner. 

Washington,  D.  C. 

Personally  appeared  before  me  Dennis  Cronan^  who,  being  duly 
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sworn,  saTeth  that  the  facts  set  forth  in  the  above  petition  are  tine 
according  to  the  best  of  his  information  and  belief. 

T.  C.  DONN,  J.  P. 


COURT  OF  CLAIMS. 

Denivis  Cronan  vb.  The  TTiaTSD  States. 

Brief. 

By  the  act  of  March  3, 1846,  Congress  appropriated  the  sum  of  five 
hnndred  dollars  ''for  plans  and  estimates  for  the  erection  of  a  cnstom- 
house  in  the  city  of  New  Orleans,  in  front  of  the  square  now  occupied 
for  that  purpose." — fU.  S.  Stat.,  vol.  v.,  761.) 

By  the  act  of  Marcn  3,  1847,  another  act  was  passed,  appropriating 
$100^000  ''  for  the  construction  of  a  custom-house  in  the  city  of  New 
Orleans,  to  be  erected  on  a  square  of  ground  on  which  stands  the 
building  now  used  as  a  custom-house  in  said  city." — (U.  S.  Stat., 
vol.  ix.,  165.) 

On  the  12th  of  August,  1848,  $130^786  ^<for  continuing  the  con- 
struclion  of  the  custom-house  at  New  Orleans." — (U.  S.  Stat.,  voL 
ix.,  296.) 

On  the  3d  of  March,  1849,  $150,000  ^^  for  continuing  the  construc- 
tion of  the  custom-house  at  New  Orleans." — (U.  S.  Stat.,  vol.  ix.,364.) 

On  the  15th  of  May,  1850, 100,000  "for  continuing  the  construction 
of  the  custom-house  at  New  Orleans." — (U.  8.  Stat.,  vol.  ix.,  689.) 

On  the  3d  of  March,  1851,  $250,000  ''  for  continuing  the  constrnc- 
tion  of  the  custom-house  at  New  Orlens :  Provided,  That  there  shall 
be  no  material  departure  from  the  original  adopted  plan  or  materials 
contracted  for :  Arid  provided  further ,  That  to  better  enable  the  com- 
missioners to  comply  with  this  proviso,  that  the  architect  and  author 
of  said  plan  be  employed  to  furnish  all  information,  &c. ;  that  the 
said  architect  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  no  other  person  shall  be  em- 
ployed at  a  salary  or  per  diem  allowance  on  said  building,  except  the 
operatives  under  the  direction  of  said  architect. "»(U.  o.  Stat.,  vol. 
ix.,  609.) 

On  the  31st  of  August,  1852,  $150,000  ''for  continuing  the  con- 
struction of  the  custom-house  at  New  Orleans,  subject  to  the  Tiro  itationi 
and  restrictions"  imposed  in  the  last  appropriation. — (Pamphlet  Acts, 
p.  87.) 

These  acts  show  that — 

1st.  Congress  had  on  the  3d  of  March,  1845,  undertaken  to  build  a 
custom-house  in  the  city  of  New  Orleans. 

2d.  That  it  was  to  be  constructed  according  to  a  certain  plan,  and 
estimates  adopted  or  recognized  by  them. 

3d.  That  the  general  superintendence  of  the  building  was  entrusted 
to  commissioners. 

4  th.  That  no  person  but  the  architect  should  be  employed  at  a 
salary  or  per  diem,  except  operatives,  &c. 
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The  first  appropriation  of  3d  of  March,  1847,  it  is  true,  uses  the  words 
**  for  the  construction,"  but  that  the  true  meaning  was  towards  the 
construction,  will  not  be  denied.  All  the  subsequent  appropriations 
show  this  intention,  being  for  ^'continuing  the  construction. 

Looking  to  the  whole  of  these  acts  which  are  in  pari  materiay  and 
the  construction  would  be  the  same  as  if  Congress  had  passed  an  act 
with  the  recital :  '^  whereas  Oongress  recognizing  the  propriety  of 
erecting  custom-house  in  the  city  of  New  Orleans,  and  having  approved 
the  plan  and  estimates  therefor  submitted  by  tde  Secretary  of  the 
Treasury,  hereby  adopt  the  same  plan  and  estimates,  and  for  the  pur- 
pose of  commencing  the  said  building,  the  sum  of  | is  hereby 

appropriated." 

If  these  acts  do  not  declare  the  legislative  will  to  erect  a  custom- 
house in  New  Orleans,  language  has  no  meaning.  If  the  legislative 
will  to  this  end  is  clearly  expressed,  thou  the  building  of  the  custom- 
house was  provided  for  by  law  within  the  meaning  of  the  act  of  1820: 
for  law  is  nothing  else  but  organized  legislative  will. 

Under  such  circumstances  it  became  the  duty  of  the  Executive  to  see 
that  this  legislative  will  or  law  was  fully  executed.  His  authority  is 
derived  from  the  Constitution  of  the  United  States,  which  makes  him 
the  agent  of  the  legislature.  If  the  law  had  directed  the  building  of 
a  custom-house,  without  any  limitation  as  to  plan  or  cost,  the  Executive 
would  have  been  free  to  enter  into  contracts  for  such  a  building  as  he 
deemed  best.  In  the  present  case,  however,  the  general  power  of  the 
Executive  is  restrained  by  the  leg^'slative  adoption  of  a  plan,  estimate, 
and  character  of  materials.  These  constitute  his  rule  ;  he  can  neither 
alter  the  one  nor  exceed  the  other.  In  all  other  matters  relating  to 
the  construction  of  the  custom-house,  he  is  perfectly  free  to  enter  into 
such  contracts  as  in  his  opinion  may  be  necessary  and  proper  to  fulfill 
the  design  of  Congress. 

From  the  general  power  of  the  Executive  substract  the  limitations 
by  Congress,  and  we  find  there  still  remains  to  the  Executive  a  wide 
field  of  duties  in  reference  to  this  subject. 

By  the  terms  of  the  contract  the  claimant  was  to  do  the  hauling 
when  required  by  the  government.  His  right  to  perform  his  services 
were  dependent  upon  tne  fact  that  the  government  was  in  the  position 
to  require  them ;  and  his  payment  for  those  services  were  made  to 
depend  '^upon  the  appropriations  made  by  Congress^  from  time  to 
time,  for  the  completion  or  said  custom-house." 

It  is  evident  that  such  a  contract  as  this,  dependent  upon  the  action 
of  Congress  for  the  labor  performed,  is  not  obnoxious  to  any  proper 
policy  in  the  administration  of  the  government. 

The  act  of  1820,  section  6,  prohibits  the  Secretary  from  making  a 
contract,  ^*  except  under  a  law  authorizing  the  same,  or  under  an 
appropriation  adequate  to  its  fulfillment." 

The  objection  to  the  validity  of  the  contract  arises  out  of  the  error 
of  supposing  that  it  has  not  been  made  *^  under  a  law  authorizing  the 
same."  The  quotation  of  the  various  acts  show  that  the  law  haa 
adopted  certain  plans  and  estimates,  and  authorized  the  appropriations 
made  to  be  used  in  erecting  the  building.  The  contract  is  therefore 
clearly  under  authority  of  biw. 
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An  appropriation,  however,  for  a  certain  work,  may  vest  the  same 
authority,  and  impose  the  same  duty  on  the  Executive  as  a  law  directing 
the  work.  Where  a  specific  law  is  passed  for  the  execution  of  a  cer- 
tain work,  the  provisions  of  the  law  itself  will  show  how  far  the 
legislature  desire  to  guard  and  prescribe  it.  In  reference  to  the 
authority  of  the  Executive  as  derived  from  appropriations,  the  act  of 
1820  imposes  a  general  limitation  that  no  contract  should  be  made, 
except  such  appropriation  be  adequate  to  its  fulfillment.  Now  what 
was  the  object  of  this  provision  ?  Clearly,  that  the  government  should 
not  be  made  liable  for  more  than  it  chose  to  appropriate. 

So  is  the  language  of  the  opinion  of  the  Attorney  General,  quoted 
by  the  Solicitor.— (CliflFord's  Opinion,  vol.  IV,  603.)  **The  object  of 
the  law  of  1820  was  to  prohibit  the  executive  department  from 
involving  the  government  in  contracts  for  the  payment  of  money 
beyond  the  amount  appropriated  by  the  law-making  power.'' 

Where  the  government  has  given  no  other  evidence  of  its  desire  or 
design  to  execute  a  work  than  by  an  appropriation  of  a  certain  sum 
of  money,  then  the  Executive  has  no  power  by  contract  to  exceed  it. 
The  proviso  in  the  act  has  no  reference  to  the  duration  of  a  contract, 
but  only  as  to  its  amount. 

The  words  of  the  proviso  are  '^adequate  to  its  fulfillment.'"  It  is  not 
pretended  that  the  appropriation  in  question  was  not  adequate  to  the 
fulfillment  of  this  contract.  By  the  contract  the  payments  were  made 
dependent  upon  the  appropriations;  when  they  were  not  '^ adequate" 
the  payments  were  not  to  be  made. 

The  case  of  the  Bensons  was  a  verbal  contract,  entered  into  with 
Mr.  Badger  as  Secretary  of  the  Navy,  for  the  transportation  to  the 
Pacific  of  emigrants  and  naval  stores.  The  violation  alleged  was  that 
the  government  had  sent  within  the  time  stipulated  for,  stores  by 
other  means  of  transportation.  The  question  having  been  submitted 
to  the  Attorney  General,  he  rested  the  case  upon  the  ground  of  res 
jtidicata,  the  claim  having  been  rejected  by  a  former  Secretary,  Mr. 
Bancroft,  he  says:  **  without,  therefore,  considering  whether  the 
stipulation  for  the  transfer  of  emigrants  to  Oregon  so  far  entered  into 
the  consideration  of  the  alleged  contract,  and  was  so  intermably 
blended  with  its  provisions  as  to  make  it  illegal  and  void  under  the 
act  of  May,  1820.  I  am  of  opinion  that  for  the  reason  assigned  the 
claim  should  be  rejected." — (Attorney  General  Opinion,  vol.  V,  30.) 

If  the  contract  for  the  conveyance  of  naval  stores  had  been  itself 
illegal,  the  Attorney  General  would  have  said  so,  but  the  strong 
intimation  is  that  if  it  had  unconnected  with  the  transportation  of 
emigrants,  it  would  have  been  unobjectionable. 

Congress  subsequently  (March  3,  1849,  vol.  IX  U.  S  Stat.,  793,) 
passed  a  joint  resolution  authorizing  the  Secretary  to  settle  this  claim 
upon  the  principles  of  justice  and  equity — and  the  demand  was  paid. — 
(See  Opinions,  vol.  V,  p.  28,  31.) 

In  the  report  made  by  the  Naval  Committee  of  the  Senate,  March  3, 
1851,  No.  319,  it  is  said:  ''  That  the  claims  of  the  petitioners  arose 
under  an  alleged  violation  of  a  contract  made  with  them  by  the  Navy 
Department,  in  1841,  whereby  they  undertook,  in  furtherance  of  a 
national  policy  entered  upon  by  the  then  executive  administration, 
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pursuant  to  a  cabinet  decision,  to  establisli  a  line  of  transport  ships  to 
the  Oregon  Territory,  conveying  fifty  passengers  by  each  trip  without 
charge,  upon  the  condition  that  they  should  have  the  benefit  of  trans* 
porting  all  the  government  supplies  to  the  Pacific,  at  the  rate  of  $3 

{^er  barrel  freight.  The  arrangement  was  specified  in  a  confidential 
etter  from  the  then  Secretary  of  the  Navy  to  the  president  of  the 
board  of  navy  commissioners^  and  in  a  written  statement  also  con- 
fidentially put  on  file  by  President  Tyler.  This  arrangement  was 
violated  by  a  subsequent  Secretary  of  the  Navy,  who,  without  any 
notice  to  the  petitioners,  deprived  them  of  the  right  of  transporting  a 
large  part  of  the  supplies  destined  for  the  Pacific,  and  to  the  trans- 
portation of  which  tney  were  clearly  entitled.  By  this  act  of  ill  faith 
on  the  part  of  the  government  the  petitioner  suffered  large  damage. '^ 

This  is  the  only  case  I  have  been  able  to  find,  where  a  contract  of 
the  kind  has  been  drawn  in  question,  and  the  decision  against  it  seems 
to  have  turned  upon  the  fact  that  it  was  connected  with  stipulations 
which  made  the  whole  illegal,  to  wit :  the  transportation  of  emigrants. 

But  let  us  assume  that  this  contract  rests  alone  upon  the  authority 
derived  from  the  appropriation.  The  contract  was  entered  into  in 
Kovember,  1848  rrior  to  this.  Congress  had  appropriated  the  sums 
of  $100,000  and  $130,768.  It  is  not  denied  that  the  contract  is  a  legal 
one,  and  such  as  was  proper  to  be  entered  into,  but  it  is  contended 
tha^  the  contract  was  terminated  by  a  contingency  dehors  the  contract 
itself-— to  wit :  the  exhaustion  of  the  appropriations  existing  at  the 
time  it  was  entered  into.  It  is  admitted  that  a  contract,  without 
regard  to  its  duration,  could  have  been  legally  made,  provided  the 
appropriation  was  '*  adequate  to  its  fulfillment. '^  Let  us  now  suppose 
that  when  this  contract  was  entered  into,  there  was  an  appropriation 
of  $100,000,  and  that  by  a  calculation  it  was  ascertained  that  the 
hauling  of  all  the  materials  would  amount  to  $20,000,  there  would 
then  \h3  present!  d  a  case  absolutely  within  the  provision  of  the  statute. 
Now,  suppose  that  subsequent  to  this  contract,  the  Executive  enters 
into  others,  which,  in  the  aggregate,  amount  to  more  than  the  sum 
appropriated,  what  effect  could  be  produced  upon  the  first  contract? 
Could  a  contract,  legal  in  its  formation,  become  illegal  by  matter  sub- 
sequent, and  by  acts  over  which  the  complaining  party  has  no  control  ? 
If  the  contract  was  legal,  the  right  to  do  all  the  hauling  was  as  ope- 
rative as  the  right  to  be  paid  the  specified  rates,  and  equally  as  binding 
on  the  government. 

It  amounts  to  this,  that  if  a  contract  be  entered  into  under  an  appro- 
priation justifying  it,  which  the  government  desired  to  put  an  end  to, 
all  it  has  to  do  is  to  enter  into  other  contracts  which  should  exhaust 
the  fund.  In  other  words,  it  denies  the  power  of  the  government  to 
contract,  that  is,  to  bind  itself. 

But  let  us  admit  that  though  the  contract  was  legally  entered  into, 
its  duration  was  to  be  limited  to  the  expiration  of  the  then  existing 
appropriation.  This  was  an  event  uncertain  as  to  time,  depeudent 
wholly  upon  the  action  of  the  government,  and  the  knowledge  of  the 
happening  of  which  was  coufioed  to  the  government.  The  contract 
nnder  this  aduiission  could  only  be  terminated  by  a  notification  to  the 
party  of  the  happening  of  the  contingency.     If  the  executive  officer 
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has  failed  in  a  duty  imposed  upon  him  hj  the  law,  the  govemment, 
whose  agent  he  is^  and  not  the  innocent  citizen  must  suffer  the  loss 
incurred. 

The  present  case  presents  this  remarkable  feature,  that  the  govern- 
ment has,  by  its  intercourse  with  the  claimant,  recognised  his  contract 
from  the  time  of  its  execution  to  April,  1856.  On  the  15th  of  March, 
1851,  they  offered  to  pay  the  complainant  |7,500  '^for  cancelling  the 
contract,"  and  during  the  whole  period  he  has  been  discharging  his 
duties  under  it.  In  April,  1866,  he  is  informed  that  his  contract  had 
expired  six  years  before  1 

My  own  view  of  the  act  of  1820,  is  this,  that  where  the  legislative 
will  is  to  be  ascertained  alone  from  the  fact  of  an  appropriation,  that 
the  law  is  directory  to  the  secretary,  but  if,  in  violation  of  this  direc- 
tion, he  enters  into  several  contracts  which  in  the  aggregate  exceed 
the  sum  appropriated,  each  being  less  than  that  sum,  such  violation 
would  not  affect  the  validity  of  the  contract,  and  for  this  reason :  the 
law  never  operates  as  a  snare  to  entrap  the  innocent.  When  a  secre- 
tary offers  to  contract  with  a  citizen  under  such  circumstances,  all  that 
he  knows  is  that  a  certain  amount  is  appropriated — that  it  is  adequate 
to  the  fulfillment  of  his  contract.  He  has  no  means  and  no  right  to 
inquire  into  the  condition  of  that  fund  on  the  books  of  the  department, 
either  as  to  what  has  been  or  will  be  expended,  or  as  to  what  other 
contracts  chargeable  upon  it  have  been  or  will  be  entered  into  ;  having 
no  right  to  this  knowledge,  his  interests  cannot  be  made  subject  to  the 
operation  of  such  transactions. 

As  to  the  power  of  the  Executive  to  enter  into  contracts,  Judge 
Marshall  says:  '^Without  entering  into  the  inquiry  respecting  the 
limits  which  may  circamscribe  the  capacity  of  the  United  States  to 
contract,  I  venture  to  say  it  is  co-extensive  with  the  duties  and  powers 
of  government ;  every  contract  which  subserves  to  the  performance  of 
a  duty  may  be  rightfully  made.     The  Constitution  which  has  vested 
the  whole  legislative  power  of  the  Union  in  Congress,  has  declared 
that  the  President  '  shall  take  care  that  the  laws  be  faithfully  exe- 
cuted.'    The  manner  in  which  a  law  shall  be  executed  does  not  always 
form  a  part  of  it.     A  power  not  limited  or  regulated  by  the  words  of 
an  act,  has  been  given  by  the  legislature  to  the  Executive  to  constroct 
fortifications,  and  large  sums  have  been  appropriated  for  that  purpose. 
It  is  not  and  cannot  be  denied  that  these  laws  might  have  been  carried 
into  execution  by  contract^  yet  there  is  no  act  of  Congress  expresslj 
authorizing  the  Executive  to  make  any  contract  in  the  case."     It  fol- 
lows as  a  necessary  consequence  that  the  duty,  and  of  course  the  right, 
to  make  contracts  may  flow  from  an  act  of  Congress  which  does  not  in 
terms  prescribe  the  duty. — (U.  8.  vs.  Maurice,  2  Brock,  110  ;  U.  S. 
V8,  Linn,  16  Peters,  311.) 

The  contract  under  consideration  is  subject  to  two  limitations  alone, 
let.  That  it  should  be  approved  by  the  Secretary  of  (he  Treasury. 
2d.  That  'Hhe  payments  to  be  made  shall  depend  only  on  the  appro- 
priations made  by  Congress  from  time  to  time  for  the  completion  of 
the  custom-house." 

As  to  the  first,  the  petition  states  expressly  that  the  contract  was 
approved  by  the  Secretary  of  the  Treasury,  and  for  the  purpose  of  this 
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argtmient  the  statement  must  be  regarded  as  oonclnsive,  the  case  stand- 
ing on  a  demurrer.  If  it  was  necessary  to  look  into  the  evidence,  we 
should  find  that  the  Secretary  of  the  Treasury,  under  date  of  February 
17,  1849,  writes  to  the  commissioners  authorizing  them  'Ho  inform 
Mr.  Dennis  Cronan  that  his  contract  for  hauling  materials,  made  with 
the  commissioners,  and  forwarded  here  by  them  under  date  of  No- 
vember 17,  last,  is  approved  by  the  department." 

And  again  the  Secretary  writes  on  the  15th  March,  1851,  to  the 
commissioners,  approving  of  an  agreement  made  by  them  with  Cronan 
*  ^  for  cancelling  his  contract."  This  was  two  years  after  the  contract| 
as  it  is  now  said,  had  expired. 

As  to  the  second  limitation,  it  will  be  seen,  it  fully  saves  the  power 
of  Congress  over  its  own  appropriations.  By  the  contract  no  hauling 
was  to  be  done,  except  when  required  by  Congress,  and  no  money  was 
to  be  paid,  except  when  Congress  appropriated  for  the  purpose. 

The  whole  question  would,  therefore,  seem  to  be  whether  the  Secre- 
tary was  authorized  to  enter  into  a  contract  of  any  kind,  or  for  any 
furpose,  to  endure  longer  than  the  existing  appropriation.  So  far  as 
have  been  able  to  learn  the  practice  of  the  government,  the  authority 
has  not  heretofore  been  disputed.  In  reference  to  this  custom-housOi 
there  are  similar  contracts :  on  the  the  4th  of  December,  1848,  a  con- 
tract was  entered  into  with  Luther  Mun  ''for  all  the  granite  that  may 
be  required  to  complete  the  custom-house,"  and  this  contrsict,  as  I 
understand,  is  still  operative. 

I  repeat,  therefore,  with  confidence,  that  if  it  should  be  decided  that 
this  contract  was  so  infiuenced  by  the  act  of  1820,  as  to  be  limited  by 
the  exhaustion  of  the  then  existing  appropriation,  yet,  as  between  the 
government  and  the  contractor,  the  contract  was  operative  until  he 
was  notified  of  the  fact.  It  is  upon  this  principle  that  no  suit  can  be 
brought  against  a  tenant  whose  tenancy  depends  upon  the  will  of  the 
landlord,  until  he  had  been  notified  to  quit. 

Again,  supposing  the  contract  did  expire  with  the  appropriation  of 
1849,  yet  it  wds  competent  for  the  Secretary  to  have  renewed  it ;  and 
the  continued  recognition  of  the  contract  by  the  government  until 
April  last,  was  a  tacit  renewal  from  time  to  time,  and  operated  to 
bind  both  parties  as  strongly  as  if  express  renewals  had  been  written 
on  the  contract  itself.  So  if  a  tenant  holds  over  with  the  tacit  consent 
of  the  landlord,  he  is  considered  as  holding  under  a  new  lease  for  same 
rent,  payable  at  same  time,  the  law  implies  an  agreement  on  the  part 
of  the  landlord  to  let,  and  on  the  part  of  the  tenant  that  he  will  hold 
on  the  terms  of  the  expired  lease. — (Diller  va.  Roberts,  13  Serg.  & 
Bawle,  60 ;  Bacon  vs.  Brown,  9  Conn,  334 ;  Dorwill  vs.  Stevens,  4 
McCord,  69.) 

Upon  this  branch  of  the  case  we,  therefore,  contend  that  these  various 
appropriations  and  conditions  constituted  a  law  authorizing  the  Execu- 
tive to  construct  the  custom-house,  and  that  he  was  fully  authorized 
to  enter  into  all  incidental  contracts  necessary  for  giving  effect  to  the 
legislative  will. 

2.  That  the  contract  in  question  being  made  under  authority  of  law, 
did  not  depend  for  its  duration  upon  any  particular  appropriation. 

3.  That  if  the  exhaustion  of  the  particular  appropriation  had  any 
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effect  upon  the  contract,  it  could  on\j  so  operate  after  notice  givea  to 
the  contractor. 

4.  That  by  the  cooBtant  recognition  of  the  contract  by  the  goveni- 
znent^  in  demanding  the  services  of  the  claimant  under  it,  the  contract 
will  be  considered  to  have  been  renewed  by  operation  of  law,  e?ea 
supposing  it  had  expired,  as  is  now  contended  for. 

The  only  other  question  presented  is,  whether  by  the  terms  of  the 
contract  this  party  was  entitled  to  do  ''all  the  hauling."  The  con- 
tract speaks  for  itself.  It  needs  no  argument  to  show  the  difiference 
between  a  nart  and  the  whole,  or  that  the  profits  of  an  undertaking 
may  depend  solely  upon  the  monopoly  stipulated  for.  On  this  subject 
I  refer  to  the  able  opinion  of  the  court  of  Louisiana,  in  the  case  of 
Gronan  vs,  Peters,  herewith  submitted. 

P.  PHILLIPS, 
SdicUor  /or  Fetilioner. 


US  THE  COURT  OF  CLAIMS. 

On  thb  Petition  of  Dbnnis  Cbonan. 
Brief  of  the  United  States  SoUdior, 

This  is  a  speculative  claim  for  $12,483  99,  founded  on  a  contract, 
by  the  commissioners  for  building  the  custom-house  at  New  Orleans, 
with  petitioner,  for  hauling  the  materials  to  be  used  in  the  building. 
The  allegation  is,  that  this  contract  was  violated  by  employing  other 
persons  to  do  the  hauling  for  which  claimant  had  contracted,  and  he 
was  not  permitted  to  do  the  work  or  receive  the  pay. 

The  claim  asserted  is  placed  simply  on  the  groucd  of  legai  right. 
There  is  no  allegation  or  proof  of  any  real  loss  or  injury  to  the  party; 
but  that,  being  entitled  under  a  contract  to  certain  pay  for  doing  cer- 
tain work,  he  holds  the  government  to  pay,  although  he  did  not  per- 
form the  work,  because,  under  a  misapprehension  of  his  rights,  the 
commissioner  employed  others  to  do  the  work.  It  is  a  claim,  therefore, 
for  the  bond,  not  for  services  or  losses,  except  the  loss  of  profits  on 
services  not  performed.  It  is  a  case,  therefore,  as  presented  both  in 
the  petition  and  proof,  depending  entirely  upon  the  contract  and  the 
law  applicable  to  such  contracts. 

1st.  I  contend  that  the  contract  was  illegal  when  made. 

The  sixth  section  of  the  act  of  1st  May,  1820,  entitled  ''An  act  in 
addition  to  the  several  acts  for  the  establishment  and  regulation  of  the 
Treasury,  War,  and  Navy  Departments,"  3d  vol.  U  S  Statutes,  p. 
668,  provides  that  no  contract  shall  hereafter  be  made  by  the  Secretarj 
of  State,  or  of  the  Treasury,  or  of  the  Department  of  War,  or  of  the 
Navy,  except  under  a  law  authorizing  the  same^  or  under  an  appro- 
priation adeqtmte  to  its  fulfillment. 

The  only  acts  on  the  subject  of  this  custom-house,  and  from  which 
alone  any  authority  could  be  derived  to  contract  in  relation  to  its  con- 
struction, are  contained  in  the  appropriation  acts  of  1845,  '47,  and  '48, 
U.  S.  Stat.,  vols.  V,  p.  761 ;  IX,  p.  165,  ib.  296 ;  appropriating,  re- 
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gpectively,  $500,  $100,000,  and  $130,785.  The  first  to  pay  for  plansy 
&c.  ;  the  second  *Mbr  the  construction  of  a  custom-house;''  and  the 
third  for  continuing  the  construction,  &c. 

It  was  under  this  last  that  the  contract  in  question  was  made,  in 
Novemher,  1848.  But  the  hauling  complained  of  took  place  between 
May,  1849,  and  April  1856,  long  after  the  last  appropriation  was  ex- 
hausted under  which  it  was  made. 

The  language  of  the  law  if  express,  that  no  contract  shall  be  made, 
except  under  a  law  authorizing  the  same,  or  under  an  appropriation 
adequate  to  its  fulfillment.   There  was  neither.   The  contract  was  for 
all  the  hauling  required  for  the  custom-house.     It  is  not  pretended  that 
the  appropriations  made  at  the  time  were  adequate  to  its  fulfillment. 
But,  by  the  terms  of  this  contract,  it  depended  ''  upon  the  appropria- 
tions made  by  Congress  from  time  to  time  for  the  completion  of  the 
custom-house,"  and  it  is  distinctly  admitted  in  the  claimant's  brief,  that 
it  was  in  contemplation  of  future  appropriations ;  and  the  contractor 
and  the  commissioners  looked  not  to  the  existing  appropriation^  as  the 
law  expressly  requires,  but  to  future  appropriations,  for  the  fulfillment 
of  it. — (See  Brief  of  claimant's  counsel,  p.  3.) 

This  is  in  the  face  of  the  very  terms  of  the  law  requiring  no  contract 
to  be  made  unless  under  an  appropriation  adequate  to  its  fulfillment, 
which,  if  it  means  anything,  prohibits  contracts  to  be  made  on  the  faith 
of  future  appropriations.  Cases  f)re  referred  to  in  the  argument  to  show 
that  this  salutary  rule  is  violated.  But  if  that  were  true,  I  should  be 
sorry  that  this  Court  should  sanction  so  palpable  an  annulment  of  a  law 
of  Congress.  But  there  is  no  proof  of  the  habitual  violation  of  this 
law ;  and  the  opinion  of  Mr.  Attorney  General  Cliflbrd,  vol.  iv,  p.  600, 
giving  the  precise  construction  here  contended  for  to  the  statute,  shows 
also  that  it  was  not  then  (1847)  the  habit  to  violate  it.  He  cites  also 
various  acts  of  Congress,  and  others  might  be  added,  if  necessary,  to 
show  that  Congress  is  in  the  habit  of  authorizing  contracts  to  extend 
beyond  the  time  of  the  appropriation  made,  where  it  is  judged  expe- 
dient. And  this  appears  also  to  have  continued  to  be  the  case  in  Mr. 
Touoey's  time. — (8ee  his  opinion,  vol  v,  p.  30,  in  case  of  the  Bensons, 
September  8,  1848.) 

Abuses. 

The  abuses  to  grow  out  of  such  liberty  to  contract  are  obvious.  The 
present  case  illustrates  the  system.  Here  is  a  claim  for  $12,000,  which 
IS  a  perquisite  of  such  a  contract.  The  hauling  of  the  one  and  a  half 
millions  of  brick,  for  which  pay  is  claimed^  having  been  done  alto- 
gether by  another  party,  who  in  turn,  at  ten  per  cent,  less  rates,  had. 
according  to  the  evidence,  a  profit  over  all  expenses  of  six  thousand 
dollars. 

On  the  principles  here  contended  for,  what  is  to  prevent  Captain  Meigs 
from  contracting  for  all  the  labor  to  be  done  on  the  aqueduct,  or  the 
Secretary  of  War  from  contracting  for  the  Pacific  railroad  ?  For  both 
appropriations  have  been  made.  A  contract  for  either  of  these  under- 
takings, with  a  margin,  as  in  this  case,  for  100  per  cent,  profit,  would 
be  a  valuable  property.    We  have  had  public  omoers  none  too  scrupu- 
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Ions  to  make  even  sach  contracts  as  we  see  in  this  case,  and  we  ma^ 
have  the  like  again.    If  the  government  can  be  held  on  such  contracts, 
it  must  submit  to  be  plundered  even  when  the  administration  shall  be 
changed  into  better  hands.  That  is  not  the  theory  of  our  system,  which 
is  one  of  limited  powers  in  all  officers.     Where  there  are  periodical 
changes  of  officers  provided  for  in  order  to  secure  responsibility,  if  the 
successors  can  be  tied  by  contracts  made  by  their  predecessors,  this  is  of 
no  use.    It  is  not  denied  that  there  are  disadvantages  in  this.     Public 
business  and  public  interests  may  suffer  from  the  want  of  power  in 
public  officers  to  take  care  of  them  in  the  best  mode.     It  could  not  be 
questioned,  for  example,  that  there  might  be  advantages  attending 
the  power  to  contract  for  all  the  work  which  might  be  required.     Bnt 
Congress,  on  consideration,  has  thought  the  abuses  likely  to  grow  out 
of  the  possession  of  such  power  greater  than  the  advantages,  and  has 
deliberately  preferred  to  run  the  risk  of  the  inconveniences  and  disad- 
vantages attending  the  withholding  of  such  power,  than  to  commit  it 
generally  to  the  executive  departments.     In  my  judgment,  there  is 
not  a  wiser  statute  in  the  ten  volumes  than  this. 

2.  It  has  not  been  legalized. 

But  it  is  insisted  that  the  recognition  of  this  contract,  under  subse- 
quent appropriations,  continued  it  in  force.  To  the  extent  it  was 
recognized,  I  admit  its  obligation  ;  but  the  contest  here  is,  to  carry  it 
beyond  that  limit.     The  proof  of  recognition  consists  in  the  subse- 

2uent  employment  of  Cronan  to  do  some  of  the  work  ;  but  so  far  as 
e  was  employed  he  has  been  paid.  The  complaint  is,  that  he  was 
not  employed  to  haul  Blanc's  brick,  and  that  the  departoaent  and 
commissioners  refused  to  recognize  the  contract  as  applicable  to  those 
materials.  A  contract  could  scarcely  be  implied,  when  there  was  an 
express  refusal  to  recognize  it.  The  correspondence  of  the  Secretary 
of  the  Treasury,  produced  to  show  that  an  effort  was  made  to  get  rid 
of  Blanc's  contract  for  the  purpose  of  enforcing  that  with  Cronan,  is 
of  no  significance  as  respects  this  question.  He  writes  under  the 
effect  of  the  opinion  of  the  supreme  court  of  Louisiana,  in  which  there 
are  obiter  dictumy  declaring  a  liability  to  exist  on  the  part  of  tlie  gov- 
ernment to  the  claimant ;  and  he  is  desirous^  as  an  honest  executive 
officer,  to  save  money  to  the  government,  and  therefore  endeavors  to 

get  Blanc's  contract  modified  so  as  to  avoid  this  claim.  If  there  had 
een  a  direct  acknowledgment  of  liability,  instead  of  merely  an  effort 
to  avoid  the  danger  of  it,  that  would  have  created  no  such  liabilitj. 
(1  Parsons,  363.) 

Nor  is  the  opinion  expressed  by  the  Louisiana  court  as  to  the  lia- 
bility of  the  government  of  any  weight,  seeing  that  it  is  founded  on 
reasoning  having  no  application  to  the  relation  of  the  parties,  as  the 
law  which  forms  part  of  the  contract  was  not  adverted  to  in  the 
opinion,  and  was  not  probably  known  to  exist.  The  opinion  proceeds 
altogether  on  the  assumption  that  there  was  no  limitation  on  the 
power  of  the  commissioners  to  contract,  with  the  sanction  of  the 
Secretary  of  the  Treasury. 

As  to  the  ground  taken,  that  the  law  is  merely  directory,  and  does 
not  avoid  the  contract,  because  citizens  could  not  know  what  amount 
is  applicable  to  the  payment|  the  argument  is  certainly  not  applicable 
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to  tiaifl  case,  because  the  conj;ract  on  its  lace  admits  that  the  money  is 
to  come  from  future  appropriations.  It  cannot  apply  to  any  case, 
however,  because  the  citizen  can  always  ascertain,  by  applying  to  the 
proper  officer,  whether  there  is  money  in  the  treasury  to  pay  for  the 
service  when  rendered.  In  general,  it  would  be  safe  to  contract  with 
any  officer  who  professed  to  contract  for  payment  to  be  made  out  of 
any  existing  appropriation  ;  and  if  a  party  was  imposed  on,  under 
such  circumstances^  it  would  be  equitable  ground  of  relief. 

Measure  of  damages. 

As  to  the  general  principle  which  should  regulate  the  assessment, 
I  shall  not  controvert  the  authority  of  the  supreme  court  of  Louisiana, 

? noted  by  the  counsel  for  the  claimant,  in  the  case  of  CroDan  vs, 
^eters,  9  La.  Ann.  Reports,  in  which  the  court  say,  if  the  govern- 
meut  was  a  party  to  the  record,  the  rule  of  damages  is  furnished  by 
the  1,928th  article  of  the  civil  code,  viz :  *'  the  amount  of  the  loss 
the  plaintiff  has  sustained,  and  the  profit  of  which  he  has  been  de- 
prived." 

That  this  does  not  justify  the  claim  made  by  the  claimant's  counsel 
appears  from  the  same  opinion,  where  the  court  say :  '*  It  was  one  of 
those  obligations  which  irom  its  nature  resolves  itself  into  a  claim  for 
damages^  on  the  execution  of  the  contract  by  either  party ;  and  the 
prices  which  the  plaintiff  would  have  been  entitled  to  charge  if  he  had 
doue  the  hauling  would  not  be  a  standard  by  which  these  damages  could 
be  estimated,  without  other  proof  in  connexion  showiug  either  actual 
lass  or  a  privation  of  gain.  But  the  defendant  is  charged  with  a  vio- 
lation of  his  duty  as  as  a  public  officer,  from  which  loss,  it  is  said, 
resulted  to  the  plaintiff,  and  that  he  has  rendered  himself  liable  for 
damages  as  for  a  loss,  and  that,  in  such  a  case,  proof  of  the  specific 
damages  is  not  requisite." 

It  is  plain  from  this,  that  under  the  civil  code  of  Louisiana,  which 
is  a  copy  of  the  French  code^  (see  Sedgwick,  p.  67,)  there  should  be 
proof  of  specific  loss,  in  order  that  a  recovery  should  be  had  for  any- 
thing more  than  nominal  damages.  The  case  in  2  Denio,  Costigan 
i».  Mohawk  R.  B.  Co.,  p.  616,  is  therefore  wholly  inapplicable. 

The  claimant  must,  then,  show  '^  specific  damages"  or  loss.  That 
does  not  exclude  a  consideration  of  the  profit  he  would  have  made ; 
hut  the  measure  of  the  loss,  including  such  profits,  is  not  the  differ- 
ence between  what  two  or  three  witnesses  can  be  got  to  say  was,  in 
ttieir  opinion^  the  cost  of  doing  such  hauling,  but  the  difference  between 
tlie  price  agreed  upon  and  the  ordinary  or  market  price  for  the  service. 
This  would  pay  the  profits  on  the  contract,  and  so  fully  indemnify  the 
claimant.  This  is  the  universal  rule  of  arriving  at  the  loss  where 
there  is  a  market  price. — (Sedgwick,  p.  86^  As  to  the  rule  where 
there  is  no  market  price,  see  opinion  of  l^lson,  C.  J.,  quoted  in 
Sedgwick,  p.  84.  '*  If  there  was  a  market  value  of  the  article  in  this 
case,"  said  the  judge,  ''  the  question  would  be  a  simple  one ;  as  there 
is  none,  however,  the  parties  will  be  obliged  to  go  into  an  inquiry  as 
to  the  actual  cost  of  furnishing  the  article  at  the  place  of  delivery^ 
and  the  court  and  jury  should  see  that,  in  estimating  this  amount,  it 
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be  made  on  a  sttbHaniial  basis,  and  not  left  to  rest  an  the  loose  and 
speculative  opinions  of  idtnesses,"  It  is  not  pretended  that  there  is 
no  market  price  for  transportation  in  New  Orleans.  So  far  from  it, 
at  one  period  in  the  history  of  this  case  the  claimant  contended  stren- 
uously that  his  contract  was  not  above  the  market  price,  and  he  proves 
now  that  it  corresponds  with  the  tariff  of  prices  adopted  by  the  dty 
government  of  New  Orleans. 

Is  there  any  reason  for  adopting  a  different  standard  of  indemnity 
for  the  claimant  than  that  allowed  to  the  government?  If  claimant 
had  been  in  default,  the  measure  of  damages  fixed  by  the  contract, 
and  by  the  law  independent  of  the  contract,  (see  Ogden  vs.  Marshall, 
4  Belden,  340,)  would  be  the  difference,  if  any,  paid  by  the  govern- 
ment. This  allows  nothing  for  the  trouble,  delay,  or  risk  attending 
the  procurement  of  other  transportation  ;  nor  would  the  absolute  ina- 
bility to  procare  it  on  any  terms  impair  the  consequential  loss  on  the 
contractor,  (Sedgwick,  p.  305.)  Why  should  the  government,  on  the 
other  hand,  be  held  to  pay  him  more  than  the  difference  between  the 
contract  price  and  the  ordinary  rates  which,  it  is  fair  to  presume,  he 
could  have  got  from  others?  It  is  assumed  that  the  current  prices 
could  be  commanded  by  those  offering  merchandize  in  the  market, 
and  it  is  equally  fair  to  assume  the  same  thing  of  those  offering  trans- 
portation ;  a  different  rule  will  encourage  litigation — it  woiild  take 
the  whole  time  of  one  party  to  watch  the  other,  to  see  if  he  had  not 
opportunity  to  be  employed.  This  case  is  different  from  both  classes 
of  cases  referred  to  and  relied  on  by  the  claimant :  the  firsts  where,  hj 
a  charter-party,  a  certain  amount  of  freight  was  stipulated  for  on  a 
voyage  actually  made ;  and  the  other,  where  the  whole  time  of  a  person 
was  engaged. 

The  case  at  bar,  however,  was  in  fact  a  contract  to  do  part  of  the 
work  required  in  building  a  house,  and  does  not  differ  in  its  incidents 
from  such  contracts  generally.  Could  a  mechanic  recover  the  price 
of  a  house  because  he  was  prevented  from  building  it?  or  half  the  price 
by  merely  proving  that  ordinarily  the  profits  of  carpenters  were  100 
per  cent.?  If  there  were  a  market  price  for  the  character  of  building 
in  question,  the  rule  would  require  that  that  should  be  shown  ;  and 
in  the  absence  of  it,  the  quantity  of  labor  and  materials  entering  into 
it  would  be  required  to  be  shown,  and  the  prices. 

But  whatever  we  might  suppose  just  or  otherwise  is  immaterial,  as 
it  is  settled  by  the  supreme  court  of  Louisiana  that  the  rule  in  this 
case  is  not  (he  price  stipulated  in  the  contract,  but  it  is  the  loss  whick 
he  has  sustained — and  this  includes  the  profit  lost ;  and  the  claimant 
must  make  specific  proof  of  actual  loss.  This  ignores  at  once  the  csM 
here  presented,  where  there  is  no  proof  of  cu^ual  losSy  according  to  the 
rules  for  making  such  proof.  If  the  proof  is  good  here,  it  was  good 
in  the  supreme  court  of  Louisiana,  where  it  was  shown  that  the  party 
was  refused  the  employment,  and  the  stipulated  price  was  shown. 
Now,  if  it  was  to  be  presumed  that  the  loss  was  the  price,  and  that 
the  defendant  must  snow  that  the  other  party  could  have  been  em- 
ployed, and  therefore  suffered  no  actual  loss,  the  proof  was  then  com- 
!>lete.  But  the  court  said  no — they  must  have  proof  of  actual  loss,  a 
088  of  gain.    This  shows  that  there  is  no  analogy  in  this  to  the  case 
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of  tbe  charterer,  or  Costigan  vs.  B.  B.  Company,  where  the  proof  was 
complete  on  showing  the  price ;  but  the  actual  loss  must  be  shown 
affii^fnativdy^  and  there  is  none  shown. 

In  entire  accordance  with  this  is  the  case  in  supreme  court  of  New 
York,  cited  in  Sedgwick,  p.  232,  first  edition,  where  the  author  says: 
'^  On  a  contract  to  transport  horses  in  a  canal  boat,  the  plaintiffs 
averred  readiness  to  perform  on  their  part,  and  a  neglect  and  refusal 
on  the  part  of  defendants  to  furnish  the  freight,  and  claimed  to  recover 
the  entire  sum  specified  in  the  agreement.     But  the  supreme  court 
of  New  York  held,  that  they  were  only  entitled  to  recover  what  they 
had  actually  lost  by  the  defendant's  non-performance,  saying,  'sup* 
pose  the  plaintiff  had,  the  next  hour,  been  furnished  with  freight  en- 
tirely adequate  to  the  voyage,  at  the  same  sum,  they  would  have  been 
entitled  to  the  damage  arising  from  the  detention  for  that  time,  but  no 
more.     A  tender  and  offer  to  perform  is  equivalent  to  performance, 
but  merely  for  the  purpose  of  sustaining  an  action.    It  is  not  per- 
formance, though  in  one  respect  it  resembles  it  consequentially.     It 
is  masi  performance,  but  it  does  not  regulate  the  amount  of  damages.' '' 
Uonsiderable  pains  is  taken  to  prove  that  the  claimant  was  put  to 
extraordinary  expense  to  get  the  proper  wagons,  &c.,  for  the  work  to 
be  done  under  his  contract.     To  haul  the  granite,  he  had  to  get  enor* 
mous  wheels  and  a  great  many  of  them  ;  that  such  were  notto  be  had 
in  New  Orleans,  &c.;  great  expense  in  consequence,  &c.,  &c.    So 
much  is  said  in  the  testimony  about  the  procuring  of  large  wheels, 
and  expense  connected  with  the  preparations  to  haul  huge  masses  of 
granite — the  like  of  which  was  never  seen  before— -that^  prepared  my 
nerves  for  a  corresponding  catastrophe,  in  the  loss  of  all  use  of  these 
expensive  machines,  by  the  refusal  of  the  commissioners  to  permit  him 
to  haul  a  single  block  of  granite.    Imagine  my  surprise  when  I  dia- 
covered  that  he  had  hauled  all  of  it. 

This  expense^  then,  forms  no  item  of  loss,  and  it  must  be  assumed 
that  the  contract  was  beneficial,  so  far  as  he  executed  it,  because,  if 
not,  the  refusal  of  the  United  States  to  permit  him  to  execute  the 
other  part  enabled  him  to  throw  it  all  up. 

M.  BLAIB. 


IN  THE  COURT  OP  CLAIMS. 

Dennis  Cbonan  vs.  UNirsD  Statbs. 
Argume/ni  on  trial  docket. 

The  decision  of  the  C!ourt,  ordering  testimony  to  be  taken  when  thi9 
case  was  argued  on  the  law  docket,  was  according  to  the  practice  of 
the  Court  at  that  time,  a  decision  in  favor  of  the  claimant  on  the  face 
of  his  petition. 

On  that  ar^ment  the  validity,  not  the  construction,  of  the  contract 
was  assailed  by  the  Solicitor.  My  attention  was  therefore  not  directed 
to  any  other  point,  and  the  construction  of  the  contract  in  my  printed 
Argument  is  treated  but  in  a  single  sentence :  *'  by  the  terms  of  the 

Eep.  C.  C.  16» 2 
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contract  the  party  was  entitled  to  do  all  the  hauling."  Theconttact 
speaks  for  itself.  It  needs  no  argument  to  show  the  difference  between 
a  part  and  the  whole,  or  that  the  profits  of  an  undertaking  may  de- 
pend solely  UDon  the  monopoly  stipulated  for.  On  this  question  I 
refer  to  the  able  opinion  of  the  supremo  court  of  Louisiana,  in  the  case 
of  Cronan  vs.  Peters. 

For  my  views  on  the  validity  of  the  contract  under  the  act  of  1820, 
I  refer  to  my  former  printed  argument.  But  on  the  new  objection, 
touchinc;  the  construction  of  the  contract  and  the  measure  of  damages 
for  its  breach,  I  submit  the  following  suggestions : 

It  is  not  denied  that  by  the  express  terms  of  the  contract,  Cronan 
was  ''  to  do  all  the  hauling,"  or  tne  '^  hauling  of  all  the  materials ;" 
but  it  is  alleged  that  this  did  not  preclude  the  commissioners  from 

{inrchasiuK  materials  and  contracting  at  the  same  time  for  their  de- 
ivery  at  the  custom-house. 

It  is  very  evident  that  if  materials  were  thus  delivered,  then  Cronan 
would  not  do  ''all  the  hauling"  contracted  for  by  him,  and  to  this 
extent  an  exception  would  be  written  into  the  contract  not  now  found 
in  it. 

This  interpolation  is  sought  to  be  sustained  on  the  consideration 
that  it  could  not  be  presumed  that  the  commissioner  would  prohibit 
the  government  by  contract  from  entering  into  arrangements  which 
might  be  necessary  for  the  supply  of  materials. 

It  might  be  sufficient  to  answer^  that  as  this  necessity  was  not  pro- 
vided for  in  the  contract,  it  could  not  now  be  set  up  to  justify  a  viola- 
tion of  the  plain  words  of  the  contract. 

But  not  to^nake  the  argument  broader  than  the  exigency  of  the 
case,  we  will  confine  it  to  the  facts  as  presented  by  the  evidence. 

In  1852,  the  comminsioner  proposed  to  purchase  a  large  quantity  of 
brick  from  the  son-in-law  of  one  of  their  board.  His  oner  was  to  sell 
the  brick  deliverable  at  the  new  basin,  the  usual  place  of  depot,  at 
$18  60  per  1,000,  or  deliverable  at  the  custom-house  at  |20per  1,000. 
In  other  words,  to  sell  them  as  they  were  usually  sold  at  |18  60,  and 
to  haul  them  to  the  custom-house  for  |l  50  per  1,000  additional. 

Now  as  the  commissioners  had  the  option  of  purchasing  without  the 
hauling  at  the  usual  market  price,  of  bricks,  it  cannot  be  said  that 
there  was  any  necessity  to  employ  the  vendor  to  haul  them. 

That  there  was  no  such  necessity,  is  not  only  shown  by  the  very 
party  who  received  the  benefit  of  the  violation  of  Cronan's  contract, 
but  Dy  several  other  witnesses  who  testify  that  there  was  no  difficnltj 
in  the  government  purchasing  as  many  bricks  as  they  wanted  at  fair 
market  value,  without  yielding  to  the  vendor  the  contract  for  hauliogy 
and  this  evidence  is  not  questioned  or  in  any  manner  disputed. 

If  no  necessity  existed  in  the  purchase  of  materials,  then  the  inch^ 
ing  of  the  hauling  in  such  contract  of  purchase  was  a  matter  de 
pending  upon  the  option  of  the  commissioners. 

Cronan's  contract,  therefore,  instead  of  giving  him  absolute  mo- 
nopoly of  the  hauling,  would  read  thus  :  '^  the  said  Cronan  shall  be 
entitled  to  do  all  the  hauling  of  the  materials  for  the  erection  of  the 
custom-house,  provided  that  the  said  commissioners  at  their  optioa 
may  so  contract  on  the  purchase  of  materials  as  to  give  the  hauling  of 
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said  materials  to  the  parties  from  whom  said  parchases  may  be  made/' 
In  other  words,  the  whole  stipulation  would  thus  be  converted  from 
an  absolute  right  to  do  all  the  hauling,  into  a  right  to  do  so  much  as 
the  commissioners  might  choose  to  permit. 

The  eyidence  shows  that  the  profits  on  the  hauling  varied  as  to  the 
character  of  the  materials ;  on  some  kinds  there  was  no  profit,  on 
others  but  little,  and  others  the  profits  were  large.  To  place  it  in  the 
power  of  the  commissioners  to  select  the  class  of  materials  which  he 
should  haul,  would  enable  them  to  convert  a  profitable  contract  into 
an  engine  of  ruin.  Yet  to  this  absurd  conclusion  the  argument  neces- 
sarily leads. 

Supposing  that  the  terms  of  the  contract  were  doubtful,  (which  they 
are  not,)  even  then  the  Court  would  not  seek  to  find  the  interpretation 
which  would  shield  the  government,  but  would  look  for  the  intention 
of  both  parties  to  the  contract,  and  enforce  it  as  they  both  must  have 
understood  it.  That  Cronan  never  could  have  intended  to  bind  him- 
self with  sureties  to  such  a  contract,  requiring  investment  in  ma- 
chinery of  from  five  to  seven  thousand  dollars,  need  not  be  argued. 

It  is  said,  in  opposition  to  this  claim,  ^'  that  claimant  was  to  do  all 
the  hauling  of  the  materials  for  the  custom-house  which  the  commis- 
sioners should  have  to  do.  If  the  commissioners  should  have  building 
materials  at  any  place  at  a  distance  from  the  site  of  the  custom-house, 
they  were  bound  oy  the  contract  to  call  on  the  claimant  to  haul  them, 
and  to  pay  him  for  the  hauling  at  the  rates  agreed  on.  But  the  con- 
tract did  not  prohibit  the  oommissioners  from  purchasing  any  ma- 
terials at  a  certain  price  deliverable  at  the  site  of  the  building,  because 
they  would  not,  in  such  case,  have  those  materials  at  any  place  from 
which  it  would  be  requisite  to  hire  them  to  be  hauled  to  the  site. 
Such  materials  would  not  belong  to  the  commissioners  until  they  were 
delivered  at  the  site,  and  in  such  case  the  commissioners  would  not 
have  the  hauling  to  do." 

This  is  the  form  of  the  objection  as  presented  by  one  of  the  mem- 
bers of  the  Court.  But  I  respectfully  submit  that  it  is  rather  a 
statement  or  conclusion  than  an  argument,  without  the  concluding 
sentence  is  relied  on  as  the  reason  for  the  statement,  to  wit:  that  the 
materials  did  not  belong  to  the  commissioners  until  they  were  deliv- 
ered at  the  custom-house,  and  therefore  they  had  no  hauling  to  do. 

But  this  reason  is  outside  of  this  case.  The  contract  does  not  pro- 
vide that  Cronan  was  to  do  the  hauling  of  the  materials  '^  belonging 
to  the  commissioners,"  or  to  execute  such  duty  when  the  commissioners 
had  '^  hauling  to  do,"  but  the  covenant  was  ''  to  do  all  the  hauling  of 
the  materials  which  may  be  deemed  necessary  for  the  erection  of  said 
custom-house."  The  question  of  ownership,  which  is  made  the  pivot 
of  this  objection,  is  wholly  foreign  to  the  contract. 

It  is  true  the  ownership  of  the  bricks  was  not  in  the  commissioners 
until  they  were  delivered  at  the  custom-house.  But  this  is  the  very 
matter  complained  of.  They  could  have  owned  them  at  the  basin 
where  such  articles  were  usually  delivered,  but  for  the  purpose^  of 
defeating  Cronan's  contract  they  voluntarily  employed  the  vendor  of 
the  bricks  to  deliver  them  at  the  custom-house,  agreeing  to  allow^  in 
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addition  to  the  price  of  the  bricks,  $1  60  per  1,000  for  the  hauling, 
which  was  to  be  included  in  the  sam  to  be  paid  on  delivery. 

These  repeated  violations  of  the  contract,  whether  arising  from 
political  or  personal  hostility  to  Cronan  on  the  part  of  the  com- 
missioners, or  to  advance  the  pecuniary  interests  of  the  relations  of 
the  commissioners,  led  to  a  suit  by  Cronan  in  the  courts  of  Louisiana. 
In  this  suit  Cronan  sought  to  recover  damages  for  the  breach  of  this 
contract,  and  set  up  the  same  matters  of  which  he  now  complains. 
The  defendants,  the  commissioners,  denied  their  liability  on  the 
ground  that  they  were  the  mere  agents  of  the  government.  The  case 
was  decided  in  the  district  court,  and  subsequently  on  appeal  in  the 
supreme  court  of  that  State.  The  unanimous  opiuion  of  the  judges 
is  to  be  found  reported  in  the  case,  (Cronan  vs.  Peters,  9  Louis.,  468,) 
in  which  the  court  quotes  a  letter  from  the  commissioners  to  the 
Secretary  of  the  Treasury,  June  30,  1852,  in  which  they  say  "that 
in  making  the  contract  with  Mr.  Blanc  for  pressed  brick,  his  proposi- 
tion was  for  (18  60  per  1,000,  deliverable  at  the  basin,  and  (20  per 
1,000  deliverable  at  the  custom-house.  That  Cronan's  price^  accord- 
ing to  the  contract  for  hauling,  was  about  $2  26  per  1,000,  and  that 
it  was  obviously  the  interest  of  the  government  to  accept  the  latter 
price,  deliverable  at  the  building,  and  it  was  accepted ;  but  that 
Cronan  considered  it  an  evasion  of  the  contract  with  him,  and  with 
fiome  apparent  reason.''  The  letter  then  expresses  the  desire  to  avoid 
«ny  act  that  may  have  the  semblance  of  an  attempt  to  evade  the 
-contract ;  and  that  if,  in  the  opinion  of  the  Secretary,  Mr.  Blanc's 
proposition  should  have  been  accepted,  there  would  be  no  difficulty 
m  altering  the  contract  with  him. 

The  supreme  court  say :  "  As  it  is  evident  the  hauling  was  given 
to  others,  not  from  necessity,  but  for  the  advantage  of  the  govern- 
ment, in  procuring  it  to  be  done  at  cheaper  rates  than  they  would 
have  had  to  pay  him,  we  think  it  was  a  clear  violation  of  the 
tx)ntract  for  which  the  government  is  responsible  in  damages  to  the 
plaintiflf." 

As  this  contract  was  made  in  Louisiana,  and  was  to  be  performed 
in  that  State,  by  the  well  settled  rule  its  construction  would  be  gov- 
erned by  the  lex  hci  contractus.  The  construction  given  by  the 
supreme  court  of  a  State  to  a  State  statute  is  as  much  a  part  of  the 
statute  as  if  it  had  been  written  in  the  body  of  it  by  the  hand  of  the 
legislature  itself.  The  same  rule  applies  to  a  like  construction  of  a 
contract  made  within  a  State.  Story  gives  the  rule  thus :  '^  The 
general  rule  is  that,  in  the  interpretation  of  contracts,  the  law  and 
custom  of  the  place  of  the  contract  is  to  govern." — (Conflict  of  Laws, 
§  272.)  What  that  law  and  custom  are  in  this  case,  we  find  in  the 
decision  quoted. 

We  have  then  the  adjudication  of  the  supreme  court  of  Louisiana, 
expressly  declaring  the  true  construction  of  this  contract,  in  a  case 
where  it  had  jurisdiction  of  the  parties  and  the  subject  matter,  and 
where  the  parties  were  virtually  the  same  as  in  the  case  before  us ; 
and  it  would  seem,  on  well  settled  principles,  that  it  should  be 
respected    by  this  Court.     Any  other  construction  would   permit 
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Cronan's  contract  to  be  violated,  on  the  shameless  plea  that  money 
could  be  saved  by  it. 

The  question  remaining  is,  that  of  the  measure  of  damages.  The 
deposition  of  Mr.  Wharton,  the  secretary  to  the  board  of  com- 
missioners, shows  that  there  was  paid  for  hauling  materials  to  other 
persons  the  sum  of  $12,438  39,  at  the  contract  price. 

By  the  terms  of  the  agreement,  Cronan  was  bound  ^'  to  perform 
said  hauling  when  thereunto  required,  without  prejudice  to  the  work 
on  said  building,  and  at  all  times  and  at  such  places  as  may  be 
designated,  &c.,  to  haul  and  deliver  said  materials." 

Under  this  agreement,  by  its  express  terms  and  conditions,  the 
contractor  was  bound  to  be  ^'  unoare  prist.*'  He  was  not  at  liberty  to 
speculate  upon  what  might  be  the  requirements  of  the  government, 
and  to  engage  in  work  under  other  contracts,  but  to  stand  always 
ready  with  his  force  to  do  the  work  required  by  this  contract.  This 
is  not  like  the  case  of  a  party  who  had  been  dismissed  before  the  ex- 
piration of  the  period  for  which  he  had  been  employed,  and  who  in 
good  faith  should  not  stand  idle ;  but  here  the  agreement  was  con- 
tinuous and  operative. 

The  rule  of  the  civil  law  holds  the  debtor  for  the  violation  of  a 
contract  liable  for  ''  damages  and  interests,"  that  is,  he  must  indem- 
nify the  creditor  from  the  loss  he  has  occasioned  to  him,  and  for  the 
gain  of  which  he  has  deprived  him. 
1  Pothier,  Ob.,  p.  90. 
Civil  Code  Louisiana,  §  1928. 
Cronan  vs.  Peters,  9  Louis.  An. 

In  the  case  last  cited,  the  court  say,  '^  that  the  prices  which  the 
plaintiff  would  have  been  entitled  to  charge,  if  he  had  done  the 
hauling,  would  not  be  a  standard  by  which  the  damages  could  be 
estimated  without  other  proof  in  connexion,  showing  either  an  actual 
loss  or  privation  of  gain." 

In  this  case  the  nature  of  the  contract  and  the  proof  all  show  that 
the  damage  was  the  whole  contract  price.  The  expense  of  the  party 
in  the  employ  of  laborers  and  teams  was  the  same,  whether  idle  or 
employed.  This  expense  and  the  profit  in  performing  the  work  make 
up  the  contract  price. 

This  rule  is  the  same  at  the  common  law  :  '^  the  remedy  shall  be 
commensurate  to  the  injury  sustained,  and  the  party  shall  recover  so 
much  as  will  repair  the  injury  sustained  by  the  misconduct  of  the  de- 
fendant." 

Rockwell  V8.  Allen,  7  Man.  264. 
Walker  vs.  Smith,  1  Wash.  152. 

To  show  that  the  payment  of  the  net  profits  would  not  indemnify 
Cronan  for  the  damages  he  sustained,  we  will  assume  that  his  profits 
were  one  hundred  per  cent.  That  is  of  the  $12,000,  the  cost  would 
be  $6,000,  and  the  profit  $6,000.  Now  as  the  evidence  shows 
that  the  expenses  were  the  same,  whether  he  was  idle  or  employed,  to 
pay  him  the  $6,000  profit  would  be  merely  to  reimburse  him  for  the 
outlay,  and  leave  nothing  for  his  services. 

It  is  insisted  that  the  government  should  not  be  bound  for  the 
whole  of  this  amount,  because  while  the  party  was  idle  by  reason  of 
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his  non-emplojonent,  as  complained  of^  lie  could  have  earned  ws^ 
from  others.  But  damages  for  violation  of  a  contract  are  not  miti- 
gated hy  the  courts  on  the  mere  presumption  of  the  dehtor.  When- 
ever such  mitigation  takes  place,  it  must  be  on  proof  that  money  was 
earned,  or  at  the  furthest,  tnat  work  of  a  similar  character  was  olOfered 
to  the  party  under  circumstances  where  good  faith  required  him  to  ac- 
cept of  it,  and  he  refused  it. 

Costigan  V8,  Mohawk  B.  B.  Comp.     2  Denio,  615. 

Some  exception  was  taken  to  the  depositions  of  the  witnesses  who 
testified  as  to  the  cost  or  expense  of  haaling  the  materials.  These 
witnesses  were  persons  well  skilled  and  experienced  in  the  business ; 
in  some  instances  they  use  the  expression  *  in  their  ^^  opinions,"  in 
others  they  state  the  sum  in  an  absolute  manner.  If  it  had  been  mere 
opinion,  this  would  not  have  been  objectionable,  as  it  is  not  merely 
speculative,  but  the  result  of  certain  facts,  and  this  result  given  by 
those  well  skilled  and  conversant  with  those  facts.  Thus,  a  witness 
was  asked  '^  what,  in  his  opinion,  was  the  difference  in  value  between 
such  a  vessel  as  was  stipulated  for  in  the  contract,  and  such  an  one  as 
another  witness  had  described  ?'*  Upon  well  settled  and  familiar  rules 
of  evidence  this  was  held  to  be  entirely  competent. 

Bikes  V8.  Paine,  10  Iredell,  281. 

Beckwith  vs,  Sydebotham,  1  Camp.  117. 

The  third  interrogatory  to  the  witness  Blanc,  in  the  case  before  us, 
is  as  follows  :  ''  Are  you  sufficiently  acquainted  with  the  business  of 
hauling  material  to  enable  you  to  state  what  the  cost  thereof  would 
be  to  a  contractor  who  is  prepared  to  do  such  work,  from  1849  to  the 
present  time?  Answer.  1  think  I  am.  It  is  part  of  my  business. 
The  cost  of  hauling  brick,  &c."  George  Cronan  is  asked:  "  What 
would  be  the  net  profit,  as  near  as  you  can  estimate,  on  hauling  bricks 
at  |1  80  per  1,000?  Answer.  As  near  as  I  can  estimate,  it  would  be 
95  cents  per  1,000." 

These  questions  and  answers  are  unobjectionable.  If  the  answers 
are  too  general,  it  was  the  privilege  of  the  Solicitor  to  test  the  accu- 
racy of  the  statement  by  asking  for  the  particular  items.  But  the 
testimony  cannot  be  excluded  on  the  ground  of  illegality. 

But  independent  of  the  depositions,  among  the  certified  correspond- 
ence furnished  by  the  Treasury  Department,  it  is  stated  in  the  letter 
from  Commissioners  Penn  and  Beauregard  to  the  Secretary,  under 
date  of  September,  1854 — ''what  the  loss  would  be,  we  cannot  tell, 
but  the  profits,  as  near  as  can  be  estimated,  would  be  from  80  cents 
to  $1  15  per  1,000."  This  is  evidence  of  the  highest  character,  as 
coming  from  the  government  itself,  and  made  by  agents  whose  busi- 
ness it  was  to  know  the  facts  testified  to. 

From  the  statement  herewith  submitted,  as  made  up  from  the  evi- 
dence, the  net  profits  amount  to  |7,414  94. 

The  action  oi  the  government  on  this  contract  will  be  seen  from  the 
following  documents : 

1st.  Letter  from  Secretary  Walker  of  February  17,  1849,  approving 
the  contract. 

2d,  Letter  from  commissioners  to  Secretary  of  March  3,  1851,  en- 
closing agreement  with  Cronan  for  the  purchase  of  his  contract. 
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3d.  Letter  from  the  Secretary  in  reply,  March  15,  1861,  approving 
of  the  purchase  at  $7,500,  and  authorizing  its  payment. 

4th.  Same  to  same,  March  19,  1851,  revoking  this  authority  on  ac* 
count  of  some  difficulty  in  cancelling  the  original  contract. 

5th.  Letter  of  Secretary  Guthrie  to  commissioners,  August  7,  1854, 
stating,  "it  is  shown  by  the  decision  of  the  court  in  the  case  of  Cro* 
nan  V8,  Peters,  that  he  is  entitled  to  the  hauling  of  the  materials  for 
the  work  by  the  original  contract,  and  the  subsequent  contract  made 
with  Blanc,  so  far  as  the  hauling  of  the  bricks  is  concerned,  is  in  vio- 
lation of  that  contract.  Mr.  Blanc's  contract  should  therefore  be 
modified  so  as  to  pay  him  $20  for  his  bricks,  less  the  price  to  be  paid 
to  Cronan  for  the  hauling." 

6th.  Letter  from  commissioners  in  reply,  September  2, 1854,  stating 
that  Blanc's  bid  for  bricks  was  $18  50,  deliverable  at  the  basin,  ana 
$20  deliverable  at  the  custom-house.  That  the  Secretary's  letter  had 
been  communicated  to  him,  and  he  had  refused  to  make  any  modifica- 
tion in  his  contract. 

7th.  Letter  from  Blanc  to  commissioners,  August  21,  1854,  declin- 
ing the  modification  and  standing  on  his  contract,  as  approved  by  the 
department. 

From  this  it  appears  that — 

1st.  From  1849  to  1854,  Cronan's  contract  was  treated  by  the  de- 
partment as  obligatory  upon  the  government. 

2d.  That  the  department  entered  into  a  contract  with  Blanc,  which 
violated  the  rights  of  Cronan  under  his  previous  contract. 

3d.  That  they  endeavored  to  extricate  themselves  from  the  dilemma 
by  modifying  the  contract  with  Blanc. 

4th.  Having  failed  in  this  attempt  when  Cronan  asserted  his  ri^ht 
to  compensation  for  the  breach  of  his  contract,  they  for  the  first  time 
set  up  the  plea  that  Cronan's  contract  expired  in  1849,  and  that,  if 
atill  valid,  there  has  been  no  breach  of  it. 

Further  comment  is  unnecessary. 

P.  PHILLIPS, 
SdicUor  for  Claimant. 

Washington,  December  7,  1857. 


IN  THE  COURT  OP  CLAIMS. 

On  the  Petition  of  Dennis  Cronan. 
Brief  of  the  United  States  Solicitor  on  the  rehearing  of  this  cause. 

The  petitioner  claims  $12,438  99  for  the  alleged  breach  of  a  con- 
tract dated  November  17,  1848,  entered  into  with  him  by  William  M. 
Gwin,  D.  Prieur,  and  Alice  La  Branche,  as  commissioners  for  the  erec- 
tion of  a  custom-house  in  the  city  of  New  Orleans. 

By  this  contract  Cronan  stipulated  '^  to  do  all  the  hauling  of  the 
building  materials  which  may  be  necessary  for  the  erection  of  said 
custom4ioase,  at  the  same  rates  and  agreeable  with  the  tariff  estab- 
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lished  by  the  general  conncil  of  the  city  of  New  Orleans,  on  the  5th 
June,  1843^  in  said  cases."     And  the  commissioners  stipulated  '^to 
pay  unto  said  party  of  the  first  part  the  same  rates,  &c.,     *        *    * 
as  are  established  by  the  ordinance  aforesaid."    And  it  was  expressly 
understood,  ''  that  the  payments  to  be  made  said  party  of  the  fint 
part  shall  depend  only  upon  the  appropriations  made  by  Congrea, 
from  time  to  time,  for  the  completion  of  said  custom-house."     The 
petitioner  alleges  that  this  contract  has  been  violated  '^  by  entering 
into  agreements  with  other  parties  for  delivery  of '  materials  necessary 
to  the  building,'  at  the  site  of  said  custom-house;  and  among  others  a 
contract  has  been  entered  into  with  Jules  A.  Blanc,  a  son-in-law  of 
said  Peters,  (who  was  one  of  the  commissioners  formerly,)  for  the 
delivery  of  one  and  a  half  million  of  bricks."     He  further  alleges 
that  he  has  kept  up  his  establishment  to  do  all  the  hauling,  as  well 
that  which  had  been  actually  done  by  him  as  that  which  had  been  per- 
formed by  Blanc  and  others,  which  he  ought  to  have  been  called  on  to 
do,  and  therefore  claims  compensation  as  if  he  had  actually  done  the 
hauling  done  by  Blanc  and  others.     The  petitioner  further  states, 
'^that  on  the  presentation  of  his  claims  to  the  Secretary  of  the  Trea- 
sury, on  28th  April  last,  it  was  refused  payment  solely  on  the  ground 
that  the  said  contract  was  not  legally  binding  upon  the  United  States 
since  the  close  of  1849,  because  at  that  time  the  existing  appropria- 
tions for  building  the  custom-house  had  been  exhausted." 

I.  The  first  question  is,  whether  the  objection  taken  by  Mr.  Guthrie, 
Secretary  of  the  Treasury,  as  stated  in  the  petition,  is  valid.  That 
objection  was  founded  on  section  6  of  the  act  of  May  1,  1820^  (3  Stat., 
p.  668,)  which  provides  that  no  contracts  shall  hereafter  be  made  ex- 
cept under  a  law  authorizing  the  same  or  adequate  to  its  fulfillment. 

It  is  not  contended  that  there  was  any  law  expressly  authorizing^ 
the  commissioners  to  contract '^  for  all  the  hauling,"  &c.  All  the 
authority  contended  for  is  that  implied  from  the  appropriation  acts. 
Nor  is  it  denied  that  the  sums  appropriated  by  the  acts  of  3d  March, 
1845  and  1847,  (3  Stat.,  T61,  9  ib.,  165,)  and  of  August  12, 1848,  (ib., 
296.)  had  been  exhausted  before  the  demand  which  is  here  presented 
had  accrued.  But  it  is  contended  that  the  appropriation  made  subse- 
quent to  the  making  of  the  contract  had  legalized  it,  and  imposed  it 
as  a  binding  obligation,  to  be  fulfilled  by  the  Executive  for  the  time 
being.  Such  a  construction  defeats  the  whole  object  of  the  act  of 
1820,  which  was  a  remedial  act,  and  ought,  therefore,  to  be  construed 
to  advance  the  remedy. 

It  was  not  necessary  to  pass  a  law  to  render  null  any  contract  which 
the  Executive  should  make  without  authority  of  law  ;  but  as  such 
authority  was  given,  both  by  appropriations  and  by  express  law,  it 
became  necessary  to  adopt  the  general  provisions  of  the  act  of  1820, 
to  limit  expressly  the  extent  of  the  authority  to  be  implied  by  an  a])* 

Sropriation,  in  order  to  prevent  misconstruction  or  abuse.  It  is  evi- 
ent  on  the  face  of  the  act  that  it  was  designed  to  meet  this  precise 
case,  and  to  prohibit  contracts  which  '^  shall  depend  on  appropria- 
tions" to  be  made,  by  admitting  only  such  contracts  as  shall  be  made 
''  under  a  law  authorizing  the  same,  or  under  an  appropriation  ade- 
quate to  its  fulfillment."     It  is  not  contended  that  the  appropriation 
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actSy  in  force  when  this  contract  was  made,  were  adequate  to  its  fulfill- 
ment. On  the  contrary,  it  is  admitted  that  all  the  money  appropri* 
ated  by  them  was  expended  before  this  claim  accrued ;  and  in  the 
absence  of  any  allegation  or  proof  to  the  contrary,  it  will  be  assumed 
that  these  appropriations  were  properly  exhausted — that  is,  that  the 
money  was  applied  to  the  specific  purposes  for  which  Congress  in- 
tended it,  so  as  to  leave  no  part  of  it  in  the  treasury  which  would  be 
applicable  to  this  claim.  The  contract  itself  also  recognizes  the  fact 
that  the  appropriation  existing  at  the  time  it  was  made  was  not 
looked  to  for  Its  fulfillment,  and  stipulates  that  payments  ''  shall  de- 
pend only  upon  the  appropriations  made  by  Congress  from  time  to 
time  far  the  completion  of  said  cuetom-housCj"  and  the  claim  now  pre- 
ferred is  not  put  on  the  ground  that  the  appropriations  then  made 
were  adequate  to  its  fulfillment,  but  rests  entirely  on  the  allegation 
that  the  appropriations  svbaequentty  made  were  adequate.  The  ques- 
tion then  is,  whether^  when  Congress  prohibits  all  contracts  except 
such  as  shall  be  made  under  a  law  authorizing  them,  or  under  an 
appropriation  adequate  to  their  fulfillment,  a  contract  which  con- 
fessedly was  not  made  under  any  such  law  or  appropriation  then  in 
existence,  but  in  contemplation  of  future  appropriations  for  its  com- 

fleiion  and  fulfillment,  is  not  prohibited  by  the  very  letter  of  the  act  ? 
t  certainly  is,  unless  a  thing  can  be  said  to  be  done  under  a  law  at  a 
time  when  there  is  no  such  law  in  existence.  The  subsequent  appro- 
priations, made  Irom  time  to  time  to  complete  the  custom-house,  do 
not  establish  contracts  null  when  made  ana  not  referred  to  in  the  act. 
It  would  have  been  as  competent  to  the  commissioners,  under  an  an- 
nual appropriation  of  $100,000  to  be  expended  for  the  materials, 
labor,  &c.,  required  within  the  year,  and  adequate  only  to  carrying 
on  the  work  during  one  of  the  twelve  years  it  was  estimated  it  would 
require  to  complete  the  building,  and  wholly  inadequate  to  its  comple- 
tion, to  have  made  a  contract  for  all  the  work  of  every  description 
requisite  to  the  completion  of  the  building  and  requiring  many  mil- 
lions of  dollars  to  be  expended  in  completing  it,  as  to  have  made  a 
contract  for  all  the  hauling  or  all  of  any  work  or  materials  which 
required  and  looked  to  other  than  existing  appropriations  to  fulfill  the 
contract.  And  if  on  the  first  appropriation  a  contract  had  been 
made  with  any  one,  giving  him  the  privilege  of  furnishing  all  the 
required  building  material  and  labor  at  current  rates,  the  payments 
to  depend  on  appropriations  to  be  made  from  time  to  time ;  in  other 
words,  to  construct  the  building,  and  thus  avowedly  disregarding  the 
law  which  limits  the  authority  to  contract  to  the  extent  of  the  exist- 
ing appropriations,  so  much  of  the  contract  as  was  forbidden  by 
law  was  absolutelv  null  and  void,  and  to  all  intents  and  purposes 
as  if  it  had  never  been  made,  whether  subsequent  appropriations  are 
made  for  carrying  on  the  work  or  not.  An  appropriation  is  unques- 
tionably, a  present  authority  to  contract  to  the  extent  of  the  funds  it 
supplies,  but  it  cannot  be  construed  to  sanction  previous  contracts 
which  were  made,  not  only  without  such  authority,  but  in  defiance  of 
express  law  forbidding  them. 

II.  But  if  the  contract  is  deemed  valid,  the  question  arises  whether 
it  has  been  violated.    The  facts  are  stated  in  the  opinion  of  the 
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supreme  court  of  Louslana,  (9  Lousiana  Annual  Beports,)  to  vhoee 
attention  they  were  brought  by  a  suit,  instituted  in  the  second  district 
court  of  New  Orleans,  by  the  claimant,  against  Samuel  I.   Peten, 
one  of  the  commissioners.     It  there  appears  that  the  circumstances 
which  gave  rise  to  the  claim  were,  that  Kendall  &  Co.,  who  were  con- 
tractors to  furnish  a  large  number  of  brick,  and  by  whose  contract  the 
brick  were  to  be  delivered  to  the  commissioners  on  the  levee,  whence  they 
were  hauled  to  the  building  by  Cronan.   Kendall  &  Co.  having  failed,  a 
new  contract  was  entered  into  for  brick  with  Jules  A.  Blanc,  the  son- 
in-law  of  Peters,  who  agreed  to  deliver  them  at  the  building.     Cronan 
objected,  and  claimed  that  the  contract  was  an  evasion  of  his  contract. 
It  should  have  been  made  so  as  to  allow  him  the  hauling,  although 
by  making  separate  contracts  for  the  article  and  the  liauling  of  it, 
the  cost  to  the  government  was  enhanced,  because,  as  he  alleged,  by 
the  terms  of  his  contract,  he  was  to  do  all  the  hauling.     The  hauling 
of  these  brick,  in  which  this  controversy  originated,  according  to  the 
statement  of  the  facts,  in  the  opinion  of  the  supreme  court  of  Lon- 
isiana,  amounted  to  only  about  $6,000,  but  it  was  perceived  in  the 
course  of  the  controversy,  that  the  principle  on  which  the  action  to 
be  finally  had  rested  would  include  other  items^  which  did  not  attract 
attention  till  the  controversy  was  started  by  the  default  of  Kendall 
&  Co.,  and  the  change  in  the  terms  of  the  purchase  of  the  bricks, 
which  that  default  occasioned.     The  commissioners,  on  the  other  hand, 
oontended  that  they  were  not  bound  to  give  Cronan  any  hauling  bat 
of  materials,  the  delivery  of  which  was  usually  contracted  for  sepa- 
rately from  the  price  of  the  article  itself,  which  was  not  the  case  with 
bricks  in  New  Orleans ;  and  therefore  refused  to  give  him  the  hauling, 
or  to  pay  him  for  it,  and  the  commissioner  of  customs  and  the  Secre- 
tary of  the  Treasury,  to  whom  the  question  was  referred,  concurred 
in  their  decision,  on  the  ground  that  the  contract  did  not  apply  to 
articles  which  did  not  belong  to  the  United  States  till  delivered  at 
the  custom-house ;  in  other  words^  that  the  contract  related  only  to 
the  hauling  required  by  the  United  States,  and  not  to  that  required 
by  other  persons,  and  that  there  was  nothing  in  the  contract  with 
Cronan  which  forbade  the  purchase  of  articles  needed  for  the  custom- 
house at  the  place  where  they  were  wanted,  or  required  that  these 
articles  should  be  purchased  a  little  way  off  from  the  building,  for  the 
purpose  of  making  a  job  of  hauling  for  Cronan.     If  this  should  be 
the  correct  construction  of  the  contract,  there  has  been  no  violation 
of  it.     It  is  contended  that  it  is  not  the  true  construction,  because 
the  contract  makes  no  exception,  but  gives  all  the  hauling  to  the 
claimant. 

But  this  language  must  receive  the  construction  intended  by  the 
parties  ;  and,  therefore,  although  it  says  ^^  all  (he  hauling y"  it  is  not 
•contended  that  Cronan  was  to  haul  the  lumber  or  stone  intended  for 
the  custom-house  in  Maine  or  Massachusetts,  where  it  was  obtained, 
or  anywhere  else  than  in  New  Orleans.  He  was  not  required,  there- 
fore, to  do  cdl  the  hauling  of  the  materials  used  in  the  custom-house. 
The  reference  in  the  contract  to  the  ordinance  establishing  the  rates 
of  charge,  it  is  supposed,  restricts  the  contract  to  hauling  done  in  the 
city.     But  it  seems  to  me  not  necessarily  so.     For  if  the  United 
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States  had  owned  materials  for  the  buildiDg  lying  beyond  the  city 
limits,  I  do  not  think  the  commissioners  would  have  been  at  liberty 
under  their  contract  to  have  given  the  hauling  to  another  person, 
merely  because  the  contract  did  not  provide  specific  rates  of  compen- 
sation, except  for  articles  which  were  loaded  and  unloaded  within  the 
city  limits.     I  think  Cronan  might  have  contended  with  reason  that 
his  contract  gave  him  the  right  to  do  all  the  hauling  which  the  com- 
missioners required  ;  and  the  fact  that  a  specific  price  had  not  been 
fixed  for  all  they  required  would  no  more  deprive  him  of  the  right  to 
do  it,  and  of  the  right  to  be  compensated  for  it  at  a  reasonable  rate, 
than  the  absence  of  any  rate  at  all  would  have  deprived  him  of  a 
right  to  any  compensation  at  all.     It  is  not,  therefore,  the  absence  of 
specific  rates  of  compensation  for  the  hauling  of  any  of  the  materials 
required  for  the  custom-house  at  a  distance  which  excluded  that  haul- 
ing from  the  contract. 

It  is  the  fact  that  the  United  States  did  not  own  the  materials  whilst 
they  were  in  Maine,  or  until  they  were  delivered  by  the  contractors 
who  furnished  them  pursuant  to  their  contracts,  which  excluded  such 
hauling  from  the  contract ;  and,  indeed,  it  could  with  no  greater 
reason  be  supposed  that  such  a  contract  applied  to  property  which, 
though  intended  for  the  government,  was  not  yet  the  property  of  the 
government,  than  it  would  to  other  property  of  private  persons, 
whether  intended  for  the  government  or  not. 

The  time  at  which  Cronan  protested  against  being  superseded  in  haul- 
ing bricks  by  the  new  contracts  made  m  consequence  of  the  default  of 
Kendall  &  Co.,  does  not  appear.  But  it  dees  appear  from  the  state- 
ment of  facts  in  the  decision  of  the  district  court,  and  also  in  that  of 
the  supreme  court,  in  the  case  of  Peters,  that  the  exception  of  Cronan 
to  the  action  of  the  commissioners  originated  from  this  circumstance, 
and  was  founded  on  the  idea,  which  still  appears  in  the  petition, 
that  Peters,  one  of  commissioners,  had  contrived  the  contract  with 
Blanc,  his  son-in-law,  from  unworthy  motives,  to  evade  the  contract 
with  him.  It  was  on  this  assumption  that  Cronan  brought  a  suit  in 
New  Orleans  against  the  commissioners,  but  proceeded  against  Peters 
only,  whose  relationship  to  Blanc  gave  color  to  the  charge.  But  it 
was  shown  on  the  trial  that  Peters  had  but  a  nominal  agency  in  making 
the  contract  with  Blanc,  which  was,  in  fact,  made  by  Wood,  the  ar- 
chitect, without  the  knowledge  of  Peters,  and  it  was  not  then  con- 
tended, the  court  say,  that  he  had  acted  from  unworthy  motives,  and 
it  was  then  attempted  to  fix  a  liability  on  him,  merely  because  he  was 
acting  as  the  agent  of  the  government,  which  could  not  be  sued.  This 
was  manifestly  not  the  original  theory  on  which  the  suit  was  brought. 
If  it  had  been,  his  associates  in  the  commission  would  also  have  been 
proceeded  arainst,  and  we  should  not  have  heard  so  much  of  Peters 
being  the  fatner-in-law  of  Blanc.  That  theory  was  abandoned  after 
the  suit  was  brought,  and  before  the  trial,  because  it  could  not  be  sus- 
tained by  proof,  and  the  principle  was  then  resorted  to,  which  is  here 
set  up,  that  the  contract  with  Cronan  forbade  that  with  La  Blanc, 
whether  it  was  intended  as  an  evasion  or  not,  because  Cronan's  con- 
tract gave  him  the  hauling  of  aU  the  materials.  This  new  theory 
would  also  prohibit  the  hauling  of  the  lumber  and  other  articles  to 
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the  custom- house  bj  the  owners,  for  the  purpose  of  being  sold  there 
to  the  United  States.  And  this  claim  was  accordingly  extended  in 
account  G,  to  include  all  articles  purchased  at  the  custom-honse  sboe 
May  16,  1849.  If  we  apply  to  this  state  of  facts  Paley's  rule,  that 
'^  when  the  terms  of  a  promise  admit  of  more  senses  than  one,  the 

Eromise  is  to  be  performed  in  that  sense  in  which  the  promisor  appre- 
ended  at  the  time  the  promisee  received  it,"  the  case  is  free  from  all 
difficulty.     The  facts  show  conclusively  that  it  did  not  enter  into  Cro- 
nan's  head,  when  the  promise  was  given,  that  he  could  claim  pay  for 
the  hauling  of  articles  which  did  not  belong  to  the  United  States,  and 
that  he  did  not  complain  of  the  deliveries  of  sand,  lime,  and  lumber, 
&c.y  at  the  custom-house,  made  by  the  owners  of  those  articles,  con- 
currently with  the  delivery  of  the  brick,  the  right  to  haul  which  he 
contested,  because  he  regarded  the  contract  by  which  he  was  deprived 
of  it  as  an  evasion  of  his  contract,  contrived  by  Peters,  the  father-in- 
law  of  the  beneficiary.     Having  conceded  in  the  district  court  his 
error  as  to  this  the  original  ground  of  his  action,  he  cannot  be  permitted, 
on  the  princij^le  propounded  by  Paley,  to  maintain  his  claim  by  a  new 
and  different  interpretation  of  his  contract  from  that  in  which  he  had 
set  out,  even  if  that  contract  admitted  of  such  an  interpretation. 

As  respects  the  construction  given  to  this  contract  by  the  courts  in 
Louisiana,  it  is  admitted  by  those  courts  that  they  had  no  jurisdiction 
over  the  subject,  and  it  follows  that  they  could  with  equal  propriety 
have  given  an  opinion  on  any  question  between  the  government  and 
any  other  person,  as  upon  the  construction  of  the  contract  with  Cro- 
nan^  to  which  they  declare  that  Peters  was  no  party,  and  therefore  not 
liable,  whether  it  was  broken  or  not.     It  is  not  surprising  that  these 
courts  should  have  construed  a  contract  to  the  prejudice  of  a  party  not 
represented  before  them,  because  les  absents  ont  toujours  tori.     But  it  is 
singular  that  they  should  have  given  any  opinion  respecting  the  con- 
struction of  a  contract,  when  they  declare  that  no  party  to  it  was 
before  them,  and  it  was  therefore  immaterial  for  the  purpose  of  that 
case  whether  it  had  been  broken  or  not.  To  do  this,  they  invert  the  or- 
dinary and  natural  course  of  inquiry,  according  to  which  the  question 
of  the  liability  of  a  party  on  a  contract  precedes  the  question  whether 
he  had  broken  it,  and  to  what  extent.     But  here,  questions  of  the 
breach  and   its  extent,  are  considered  preliminary  to  determining 
whether  the  defendant  is  responsible.     The  explanation  is,  probably, 
that  this  was  the  order  in  which  the  questions  were  presented  to  the 
court,  and  this  was  adopted  with  a  view  to  the  use  since  made  of  the 
opinion  delivered  at  the  Treasury  Department. 

M.  BLAIR. 


in  the  court  of  claims. 
Cronan  vs.  The  United   States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

This  is  a  suit  for  damages  for  the  alleged  breach  of  a  written  con- 
tract, made  on  the  17th  of  November,  1848,  between  the  claimant  of 
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the  first  part,  and  certain  commissioners  on  behalf  of  the  United 
States  of  the  second  part.  The  contract  relates  to  the  hauling  of  ma- 
terials for  the  erection  of  a  cnstom-honse  in  the  city  of  New  Orleans ; 
which  contract,  so  far  as  it  is  necessary  to  state  it  is  as  follows : 

"That  whereas,  in  compliance  with  the  acceptance,  on  the  part  of 
said  parties  of  the  second  part,  of  the  proposal  made  by  said  party  of 
the  first  part,  of  the  30th  October,  1848,  to  do  all  the  hauling  of  the 
materials  necessary  to  the  building  of  said  custom-house,  said  party 
of  the  first  [part]  doth  hereby  covenant  and  bind  himself  to  and  with 
said  party  of  the  second  part,  to  do  all  the  hauling  of  the  building  ma- 
terials which  maybe  deemed  necessary  for  the  erection  of  said  custom- 
house at  the  same  rates,"  &c.,  ''  said  party  of  the  first  part  binding 
himself  to  do  and  perform  said  hauling  when  thereto  required,  with- 
out prejudice  to  the  progress  of  the  work  in  said  building,  and  at  all 
times  and  at  such  places  as  may  be  designated  by  the  superintendent 
of  said  building,  or  by  the  architect  thereof,  to  have  and  deliver  said 
materials,  and  in  case  said  party  of  the  first  part  fail  in  any  respect  to 
do  and  perform  said  hauling  when  thereto  required,  and  in  the  man- 
ner hereinafter  stated,  then  said  party  of  the  second  [part]  shall  have 
the  right  to  go  out  and  employ  others  to  do  said  hauling.  '     *    *     * 
^'  And  said  party  of  the  first  part  doth  hereby  covenant  and  bind  him- 
self to  and  with  said  party  of  the  second  part,  1,  to  haul  all  the 
building  materials  incluaing  the  granite,  and  to  deliver  the  same  when 
thereto  required  at  such  j^oints  as  may  be  designated  by  the  superin- 
tendent or  architect  of  said  building  in  good  order  and  free  from  all 
injury  from  hauling  or  otherwise,  the  granite  to  be  delivered  free  from 
breakage  or  being  soiled  in  its  transmission  from  the  levee  to  the  site 
of  the  building."     *******     <<  The  payments  to  be 
made  said  party  of  the  first  part  shall  depend  only  upon  the  appro- 
priations made  by  Congress  from  time  to  time  for  the  completion  of 
said  custom-house." 

The  contract  is  copied  into  the  petition. 
The  breach  alleged  in  the  petition  is  as  follows ; 
^'  That  the  commissioners  have  violated  the  said  contract  and  in- 
jured your  petitioner  by  entering  into  agreement  with  other  parties 
for  delivery  of  materials  necessary  to  the  building  at  the  site  of  the 
said  custom-house.  Among  others,  a  contract  has  been  entered  into 
with  one  Jules  A.  Blanc,  a  son-in-law  of  said  Peters,  for  the  delivery 
of  one  and  a  half  million  of  bricks. ' ' 

The  petition  charges  that  the  claimant  ^'  is  entitled  to  compensation, 
at  the  rates  agreed  on,  for  the  hauling  of  all  the  materials  thus  de- 
livered at  the  said  building  without  his  consent,  and  that  his  damage 
is  to  the  full  extent  of  such  rates,  amounting  to  about  the  sum  of 
412,438  99 ;  that  as  he  had  to  keep  up  his  establishment  of  horses, 
mules,  wagons,  carts,  wheels,  and  other  machinery,  together  with  the 
proper  complement  of  men  for  the  working  and  superintending  them, 
the  violation  of  the  contract  in  this  particular  is  a  loss  to  him  not  only 
of  an  estimated  profit,  but  the  whole  contract  price  of  the  hauling." 
The  evidence  is  to  the  following  effect : 
George  Cronan,  one  of  the  witnesses,  says  that  the  commissioners 
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in  making  contracts  with  other  persons  for  the  furnishing  of  certain 
materials  of  the  kind  aforesaid,  including  in  the  price  the  expense  of 
delivering  such  materials  at  the  building,  and  thus  refused  the  clidm- 
ant  the  exercise  of  his  right  to  haul  them.     The  witness  further  says, 
that  on  preceiving  that  materials  were  hauled  to  the  building  under 
such  circumstances,  that  is,  by  other  persons  than  the  claimant,  lie 
went  to  the  custom-house  on  behalf  of  the  claimant,  and  asked  an  ex- 
planation, also  expressing  the  claimant's  readiness  to  haul  the  ma- 
terials, and  was  answered  by  the  officers  at  the  building  that  such  con- 
tracts as  he  had  alluded  to  had  been  made,  and  claimant's  proposition 
to  haul  was  therefore  refused.   The  witness  said  he  was  unable  to  state 
the  extent  of  the  interruption  with  any  precision,  without  reference 
to  the  books  of  the  custom-house  building  ;  but  that  he  knew,  from 
an  examination  of  those  books,  in  company  with  Mr.  Wharton,  that 
it  is  stated  fully  on  those  books. 

Another  witness,  Mr.  Wharton,  on  being  asked  whether  he  had 
examined  the  commissioners'  books  for  the  purpose  of  ascertaining  the 
materials  hauled  as  aforesaid,  answered  tnat  he  had  made  such  ex- 
amination ;  that  in  December,  1852,  under  an  order  of  the  district 
court  at  New  Orleans,  he  furnished  a  detailed  statement  of  the  facts 
from  the  commencement  of  the  erection  of  the  building  to  June  5, 
1862  ;  and  that  the  paper  marked  G  is  a  copy  of  that  statement.  The 
witness  aiso  stated  that  he  had  had  made  a  further  examination  of  the 
books,  and  found  that  subsequently  to  the  5th  June,  1852,  the  haul- 
ing detailed  in  the  paper  marked  G  g  was  done  by  the  persons  therein 
named.  He  also  stated  that  the  claimant  would  have  received,  ac- 
cording to  the  rates  specified  in  his  contract,  if  he  had  done  the  haul- 
ing in  question,  the  amounts  stated  in  said  document,  and  for  the 
whole  amount  of  hauling  embraced  in  both  documents,  G  and  G  g, 
the  aggregate  sum  of  $12,438  99,  as  shown  at  the  close  of  the  doca- 
ment  G  g. 

The  paper  marked  G,  referred  to  by  one  of  said  witnesses,  states 
certain  quantities  of  various  building  materials  as  having  been  fur- 
nished to  the  custom-house  by  difierent  persons  from  May  16, 1849,  to 
June  6,  1852,  which  materials  were  not  hauled  by  the  present  claim- 
ant. Of  those  materials,  a  large  quantity  of  bricks  appear  to  ha?e 
been  hauled  by  J.  A.  Blanc. 

The  paper  marked  G  g  gives  a  summary  of  the  materials  set  out  in 
paper  G,  and  states,  also,  that  3,240,073  bricks  were  hauled  to  the 
custom-house  by  J.  A.  Blanc,  from  June  5,  1852,  to  April  15,  1856. 
The  paper  G  g  also  states  that,  from  September  1,  1852,  to  April  11, 
1866,  there  were  25,278  feet  of  lumber  hauled  to  the  custom-house  b; 
persons  other  than  the  claimant ;  and  that  in  November,  1852,  some 
castings  were  hauled  there,  but  by  whom  is  not  shown. 

It  appears,  from  copies  of  letters  furnished  by  the  Treasury  Depart- 
ment, that  a  contract  was  entered  into  by  the  commissioners  with 
Jules  A.  Blanc,  and  was  approved  by  the  department  on  the  25th 
September,  1852.  By  this  contract  Blanc  was  to  furnish  a  large 
quantity  of  bricks,  delivered  at  the  custom-house,  at  |20  a  thousand. 
The  claimant  claimed  the  right,  under  his  contract,  to  haul  those 
bricks  to  the  custom-house.     The  Secretary's  instructions  on  the  sub- 
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ject  to  the  commissioners  were  as  follows :  ^'As  regards  the  contract 
of  the  bricks  alluded  to  by  you,  with  E.  Blanc,  (J.  A.  Blanc,)  the 
department  has  already  approved  of  it  at  the  price  delivered  at  the 
building,  including  the  hauling ;  considering  that  no  previous  con- 
tract for  hauling  materials  for  the  building  can  legally  interfere  with 
the  right  of  the  department  to  contract  for  the  delivery  of  materials 
at  the  building." 

On  the  7th  of  August,  1856,  (1854,)  the  Secretary  wrote  to  the 
commissioners,  saying :  ^^It  is  shown  by  the  decision  of  the  court  in 
the  case  of  Cronan,  that  he  is  entitled  to  the  hauling  of  materials  for 
the  work  by  the  original  contract,  and  the  subsequent  contract  made 
with  Blanc,  so  far  as  the  hauling  of  the  bricks  is  concerned,  is  in  vio- 
lation of  that  contract.  Mr.  Blanc's  contract  should,  therefore,  be 
modified  so  as  to  pay  him  $20  per  thousand  for  his  bricks,  less  the 
price  to  be  paid  (>onan  for  hauling." 

In  answer  to  the  above,  the  cemmissioners,  in  their  letter  to  the 
Secretary,  of  September  2,  1854,  say  that  Blanc  refused  to  modify  his 
contract,  and  stated  to  them  that  his  original  bid  for  said  pressed  brick 
was  $18  50,  delivered  at  the  new  basirty  or  $20  at  the  buuding.  This 
letter  of  the  commissioners  enclosed  one  to  them  from  Blanc,  in  which 
he  says  :  ^'By  my  contract,  made  with  the  commissioners  of  the  new 
custom-house,  and  approved  by  the  Hon.  Secretary  of  the  Treasury, 
I  am  bound,  under  25,000  dollars'  bond,  to  furnish  the  pressed  bricks 
required  for  the  groined  arches  of  the  new  custom-house,  and  to  deliver 
them  at  the  building.  In  making  the  contract,  my  calculations  were 
with  that  view.  It  is  just  as  much  part  of  my  business  to  haul  my 
bricks  to  the  building  as  it  is  to  make  them,  and  for  that  purpose  I  am 
obliged  to  keep  constantly  a  number  of  teams  under  a  very  heavy 
expense.  Any  change  under  my  regular  way  of  doing  business  will 
put  me  to  very  great  inconvenience  and  loss.  I  therefore  most  re- 
spectfully decline  making  the  modification  in  my  contract  suggested 
by  the  lion.  Secretary  of  the  Treasury." 

The  present  claimant,  in  1863,  sued  one  of  said  commissioners  in  a 
district  court  of  New  Orleans,  on  the  contract  now  relied  on,  and 
fisiiled.  He  appealed  to  the  supreme  court  of  Louisiana,  and  the  judg- 
ment below  was  affirmed.  Both  of  those  courts  considered  the  contract 
to  be  broken,  but  they  decided  that  the  commissioner  was  not  indi- 
vidually liable.  For  the  supreme  court  decbion,  see  Cronan  vs.  Peters, 
9  Louisiana  Ann.  Bep.,  468. 

The  question  necessary  to  be  decided  in  this  case  is,  whether  the 
contract  prevented  the  commissioners  from  contracting  with  persons 
other  than  the  claimant  for  the  purchase  of  materials  for  the  custom- 
house to  be  delivered  by  the  seller  at  the  site  of  the  building  ? 
That  question,  in  our  opinion,  must  be  decided  in  the  negative. 
We  think  that  the  proper  construction  of  the  contract  is  that  the 
claimant  was  to  do  all  the  hauling  of  the  materials  for  the  custom- 
house which  the  commissioners  should  have  to  do.  If  the  commis- 
sioners should  have  building  materials  situate  at  any  place  at  a 
distance  from  the  site  of  the  custom-house,  which  they  wished  to  have 
hauled  to  the  site,  they  were  bound  by  the  contract  to  call  on  the 
claimant  to  haul  them,  and  to  pay  him  for  the  hauling  at  the  rates 
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agreed  on.  But  it  appears  to  us  that  the  contract  did  not  proliibit 
the  commissioners  from  purchasing  any  materials  at  a  certain  prioe, 
deliverable  at  the  site  of  the  building,  because  they  would  not,  in 
euch  case,  have  those  materials  at  any  place  from  which  it  would  be 
requisite  to  hire  them  to  be  hauled  to  the  site.  Such  materials  would 
not  belong  to  the  commissioners  until  they  were  delivered  at  the  site; 
and,  in  such  case,  the  commissioners  would  not  have  the  hauling  to  do. 

The  fact  particularly  relied  on  in  the  petition  as  a  breach,  and 
which  is  proved,  is  that  the  commissioners  contracted  with  one  Jules 
A.  Blanc  for  a  large  quantity  of  bricks  to  be  delivered  at  the  site  of 
the  custom-house  at  twenty  dollars  a  thousand,  and  which  were  de- 
livered accordingly  by  Mr.  Blanc.  If  this  was  a  breach  of  the  con- 
tract, it  is  because  the  commissioners  were  obliged  to  receive,  at  some 
place  distant  from  the  site,  all  the  bricks  purchased  for  the  building, 
and  afterwards  to  hire  the  claimant  to  haul  them  to  the  site  from  the 
place  where  the  seller  had  delivered'them.  We  cannot  believe,  in  the 
absence  of  precise  language  to  that  effect,  that  such  is  the  meaning 
of  the  contract. 

It  is  not  proved,  in  this  case,  that  the  commissioners  had  any  build- 
ing materials  for  the  custom-house  at  any  particular  place,  which  they 
wished  to  have  hauled  to  the  site  of  the  building,  and  which  thej 
hired  any  other  person  than  the  claimant  to  haul ;  and  the  want  ii 
«uch  proof  is  a  fatal  objection  to  the  action. 

The  Solicitor  objects  to  the  contract  on  the  ground  that  it  was  made 
without  authority.  This  objection  is  founded  on  an  act  of  Congress 
of  1820,  which  provides,  among  other  things,  that  no  contract  shall 
be  made  by  the  Secretary  of  the  Treasury,  except  under  a  law  author- 
izing the  same,  or  under  an  appropriation  adequate  to  its  fulfillment. 
(3  Stat,  at  Large,  668.)  There  certainly  was  not^  when  the  contract 
in  question  was  made,  any  law  authorizing  the  Secretary  to  enter  into 
a  contract  for  the  construction  of  the  custom-house.  Such  authority 
is  sometimes  given.  For  example,  in  1842  Congress  authorized  the 
jSecretary  of  the  Navy  ^*to  enter  into  contract  with  Robert  L.  Stevens 
for  the  construction  of  a  war  steamer." — (5  Stat,  at  Lar^e,  472.)  But 
no  such  authority  was  given  in  this  case  ;  and  if  the  Solicitor's  objec- 
tion is  not  good,  it  is  because  there  was,  when  the  contract  was  made, 
an  existing  appropriation  adequate  for  its  fulfillment.  But  that  point 
need  not  be  examined,  for  the  contract,  supposing  it,  for  argimient's 
sake,  to  be  valid,  is  not  proved  to  have  been  broken,  and  the  claim- 
ant, for  that  reason,  is  not,  in  the  opinion  of  the  Court,  entitled  to 
recover* 
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Dennis  Cronan  vs.  Thb  UNiTEa>  Siatbs. 

OiLCHRiST,  C.  J.  My  opinion  in  this  case  is  as  follows : 

Before  endeavoring  to  ascertain  the  meaning  of  the  contract,  it  is 

proper  to  examine  the  question  made  in  the  argument  as  to  its  legality. 

The  sixth  section  of  the  act  of  May  1, 1820,  (3  St.,  569,)  prorideg 
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'*  that  no  contract  shall  hereafter  he  made  hy  the  Secretary  of  State, 
or  of  the  Treasury,  or  of  the  Department  of  War,  or  of  the  Navy, 
except  under  a  law  authorizing  the  same,  or  under  an  appropriation 
adequate  to  its  fulfillment." 

To  make  a  contract  legal,  then,  one  of  two  conditions  must  be  com- 
plied with. 

Ist,  a  law  must  authorize  it ;  or, 

2d,  there  must  be  an  appropriation  adequate  to  fulfill  it. 

On  the  3d  of  March,  1845,  the  sum  of  $500  was  appropriated  ''for 
plans  and  estimates  for  the  erection  of  a  custom-house  in  the  city  of 
Ifew  Orleans."— (5  St.  T61.) 

On  the  3d  of  March^  1847}  the  sum  of  $100,000  was  appropriated 
'*  for  the  construction  of  a  custom-house  in  the  city  of  New  Orleans." 
—C9  St.  166.) 

On  the  12th  of  August,  1848,  the  sum  of  $130,T85  was  appropriated 
*  *  for  continuing  the  construction  of  the  custom-house  in  New  Orleans. '  * 
—(9  St.  296.) 

On  the  3d  of  March,  1849,  the  sum  of  $160,000  was  appropriated 
"for  continuing  the  construction  of  the  custom-house." — (9  St.  364  ) 

On  the  16th  of  May,  1850,  $160,000  was  appropriated  ''for  con- 
tinuing the  construction  of  the  custom-house." — (9  St.  689.) 

On  the  3d  of  March,  1861,  the  sum  of  $250,000  was  appropriated, 
(9  St.  609,)  and  on  the  31st  of  August,  1862,  the  sum  of  $150,000 
was  appropriated  for  the  same  purpose.  Thus^  between  March  3, 
1845,  and  August  31,  1862,  the  sum  of  $881,285  was  appropriated 
and  expended  in  the  erection  of  a  custom-house.  It  cannot,  then,  be 
said  that  there  was  no  law  authorizing  its  construction,  and  if  these 
facts  do  not  show  that  it  was  so  authorized,  it  would  be  difficult  to 
conceive  of  any  form  of  language  in  which  the  will  of  Congress  ought 
to  have  been  expressed. 

Was  it,  then,  competent  for  the  Secretary  of  the  Treasury,  or  for 
the  commissioners  appointed  by  him,  to  make  a  contract  with  Cronan 
to  haul  the  materials  necessary  for  the  erection  of  the  custom-house? 
Upon  this  power  we  have  the  opinion  of  Chief  Justice  Marshall  in  the 
case  of  the  United  States  V8,  Maurice,  (2  Brock.,  110,)  "Without 
entering,"  he  says,  "into  the  inquiry  respecting  the  limits  which  may 
circumscribe  the  capacity  of  the  United  States  to  contract,  I  venture 
to  say  it  is  co-extensive  with  the  duties  and  powers  of  government ; 
every  contract  which  subserves  to  the  performance  of  a  duty  may  be 
rightfully  made.  The  Constitution,  which  has  vested  the  whole  legis- 
lative power  of  the  Union  in  Congress,  has  declared  that  the  President 
shall  '  take  care  that  the  laws  be  faithfully  executed."  The  manner 
in  which  a  law  shall  be  executed  does  not  always  form  a  part  of  it. 
A  power  not  limited  or  regulated  by  the  words  of  an  act  has  been 
given  by  the  legislature  to  the  Executive  to  construct  fortifications, 
and  large  sums  have  been  appropriated  for  that  purpose.  It  is  not, 
and  cannot  be  denied  that  these  laws  might  have  been  carried  into 
execution  by  contract,  yet  there  is  no  act  of  Congress  expressly 
authorizing  the  Executive  to  make  any  contract  in  the  case." 

These  views  are  undeniably  correct,  and  the  power  to  make  the 
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contract  in  <]^ne8tion  is  the  necessary  result  of  the  existence  of  tbe 
laws  authorizing  the  erection  of  the  custom-house. 

But  there  is  a  provision  in  the  contract  ^^  that  the  payments  to  be 
made  shall  depend  only  on  the  appropriations  made  by  Congress  from 
time  to  time  for  the  completion  of  the  custom-house/'    fi  must  be 
considered  that  here  was  a  constantly  continuing  recognition  by  Con- 
gress, by  making  appropriations,  of  all  such  contracts  as  subserved  to 
the  erection  of  the  custom-house.     It  does  not  appear  in  point  of  fact 
that  there  wei'e  not,  during  all  the  time  in  which  these  materials  were 
hauled,  appropriations  amply  sufficient  to  pay  for  the  hauliuff.    It  is 
not  said  that  there  was  not  money  enough  to  pay  Blanc  and  the  other 
contractors,  and  if  there  were  enough  for  them,  there  was  enough  lor 
Cronan.     It  surely  will  not  be  seriously  said  that  every  contract  for  the 
construction  of  a  great  public  work  expires  at  once  with  the  exhaustion 
of  an  annual  appropriation,  so  that  it  cannot  be  renewed  by  a  new  ap- 
propriation, when  the  very  object  of  the  contract  and  the  appropriation 
alike  is  to  insure  the  construction  of  the  work.     While  it  was  the 
evident  intention  of  Congress  that  a  custom-house  should  be  built,  and 
when  appropriations  were  made  ibr  the  purpose  as  they  were  needed, 
it  will  hardly  be  contended  that  the  commissioners  and  the  Secretary 
of  the  Treasury  were  acting  in  defiance  of  the  law  of  1820.    The 
object  of  that  act  was  to  prohibit  the  Secretaries  from  making  contracts 
without  law  or  without  an  appropriation.     When  Congress  had  ap- 
propriated |10,000  for  a  particular  purpose,  it  was  not  intended  that 
the  Secretaries  should  have  the  power  of  making  a  contract  binding 
the  government  to  pay  |100,000  where  the  sum  appropriated  was  in- 
sufficient for  the  purpose.   But  when  Congress  were  constantly  making 
appropriations,  the  law  never  intended  that  a  contract  should  be  illegal 
where  the  payments  to  the  contractor  by  the  terms  of  the  contract  were 
made  to  depend  upon  the  appropriations. 

There  seems,  therefore,  to  be  no  sufficient  reason  for  declaring  the 
contract  illegal. 

The  material  question  is  as  to  the  construction  of  the  contract. 

It  appears  from  the  contract — 

1.  That  the  claimant  had  proposed  to  do  oS  the  havUng  of  the 
materials  necessary  to  the  building  of  the  custom-house. 

2.  That  he  bound  himself  to  do  aUthe  JiavUng  of  the  buUdtng  tnait- 
riaia  which  mi^ht  be  deemed  necessary  for  the  erection  of  the  custom- 
house, and  to  Qo  and  perform  said  hauliuff  when  thereto  required^  and 
in  case  he  should  ^'fail  in  any  respect  to  ao  and  perform  said  hauling 
when  thereto  required,"  then  the  United  States  should  '^  have  the 
right  to  go  out  and  employ  others  to  do  said  hauling,"  and  the  claim- 
ant, by  such  failure  or  neglect,  should  forfeit  to  the  United  States  the 
difiference  in  price  which  they  may  have  paid  by  reason  of  such  default, 
and  should  forfeit  and  be  responsible  for  such  damages  as  might  hare 
been  incurred  in  the  progress  of  the  work  by  reason  of  his  default 
He  then  binds  himself  '^  to  haul  all  the  building  materials,  including 
the  granite,  and  to  deliver  the  same  when  thereto  required,''  and  to 
furnish  abend  with  sufficient  sureties  conditioned  to  comply  in  all 
respects  with  the  stipulations  of  the  contract. 
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The  United  States  covenant  to  pay  him'  '^for  hauling  said  building 
materials"  at  certain  rates  stated  in  the  contract. 

Now,  it  is  very  clear  that  it  was  important  for  the  commissioners 
that  there  should  be  some  person  on  whom  they  could  rely  to  haul  the 
materials  for  the  custom-house.  This  was  the  sole  and  specific  pur- 
pose for  which  the  contract  was  made.  It  was  not  prudent  for  tnem 
to  rely  on  such  persons  as  accident  might  throw  in  their  way  when 
services  of  this  kmd  were  required.  And  it  was  an  object  with  Cronan 
to  engage  to  haul  all  the  materials,  provided  he  could  be  sure  of 
having  all  the  hauling  to  do.  But  it  certainly  could  have  been  no 
object  with  him  to  enter  into  a  contract  to  do  all  the  hauling,  and  to 
give  security  for  its  performance,  and  then  to  leave  it  entirely  to  the 
convenience  or  caprice  or  interest  of  the  commissioners,  whether  he 
should  or  should  not  be  employed  to  do  all  the  hauling.  He  could 
not  have  intended  to  leave  it  in  the  power  of  the  commissioners  to 
select  such  materials  as  it  might  be  the  most  expensive  to  haul,  and 
to  deprive  him  of  the  privilege  of  hauling  those  materials  which  might 
be  to  him  a  source  of  profit.  It  cannot  be  supposed  that  a  person  who 
was  willing  to  make  a  contract  containing  such  stipulations  as  the 
present  would  have  been  willing  to  insert  in  it  a  clause  leaving  it  to 
the  discretion  of  the  commissioners  to  determine  how  much  of  the 
materials  he  should  have  the  privilege  of  hauling.  And  yet  such  is 
the  substantial  effect  of  the  construction  contended  for  by  the  United 
States.  This  construction  would  bind  him,  but  would  leave  the  other 
party  free.  The  rule  laid  down  in  Paley's  Moral  Philosophy  is  as 
good  in  law  as  in  ethics.  ''  Where  the  terms  of  the  promise  admit  of 
more  senses  than  one,  the  promise  is  to  be  performed  in  that  sense  in 
which  the  promiser  apprehended  at  the  time  the  promisee  received  it." 
This  rule  was  applied  by  Mr.  Justice  Bronson,  in  the  case  of  Potter 
vs.  The  Ontario  Company^  5  Hill,  147.  Now  did  the  commissioners 
apprehend  at  the  time  they  made  their  promise,  that  Cronan  received 
it  in  a  sense  which  would  authorize  them,  either  directly  to  refuse  to 
employ  him  to  do  all  the  hauling,  or  to  make  such  contracts  with 
other  persons  in  regard  to  the  materials  as  would  enable^hem  to  dis- 

{ense  with  his  services  in  doing  the  whole  or  any  part  of  the  hauling? 
s  it  not  the  most  natural  and  rational  construction  of  the  contract 
that  the  parties  meant  that  Cronan  should  have  the  privilege  of  doing 
all  which  he  had  bound  himself  to  do,  and  that  the  language  of  the 
contract  meant  precisely  what  on  its  face  that  language  purported  to 
mean  ?  That  meaning  is,  that  Cronan  should  have  the  privilege  of 
doing  all  the  hauling  of  the  materials  necessary  for  the  erection  of  the 
custom-house  when  thereto  required.  Its  meaning  is  not  to  leave  it 
discretionary  with  the  commissioners  to  require  him  to  haul  the  mate- 
rials or  not  as  they  should  please,  but  it  is  incumbent  on  them  to 
employ  him  for  this  purpose  whenever  it  is  necessary  that  building 
materials  should  be  haulea.  And  they  could  no  more  set  up  any  act 
of  their  own  as  an  excuse  for  omitting  to  employ  him  than  they  could 
have  directly  refused  so  to  do  without  the  transparent  pretext  fur- 
nished by  their  own  act. 

It  does  not  appear  that  the  commissioners,  with  whom  the  contract 
was  made,  showed  any  disposition  to  evade  the  performance  of  the 
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contract.  Bat  they  were  subsequently  removed  and  others  were  ap- 
pointed, for  what  reason  does  not  appear.  By  this  second  board  a 
contract  was  made  with  Jules  A.  Blanc,  a  son-in-law  of  Mr.  Peters,  a 
member  of  the  board,  for  the  delivery  of  a  large  quantity  of  bricks  at 
the  custom-house  for  |20  per  thousand. 

On  the  3d  of  March,  1861,  the  second  board  wrote  to  the  Secretary 
of  the  Treasury,  informing  him  that  they  had  '^  entered  into  an  a^ 
raneement  with  Dennis  Oronan  for  the  purchase  of  his  contract  for 
hauliog  all  the  materials  required  for  this  Duilding  for  the  government 
of  the  United  States  at  |7>500,"  stating  the  reasons  therefor^  and 
asking  for  the  Secretary's  approval.     On  the  15th  of  March,  Mr. 
Hodge,  the  acting  secretary,  wrote  to  the  commissioners  approving  of 
the  purchase.     On  the  19th  of  March  Mr.  Hodge  wrote  them  again, 
saying  that  some  difficulty  having  occurred  as  to  the  cancelling  the 
contract  with  Cronan,  he  revoked  the  authority  he  had  previously 
given  for  the  purchase. 

Cronan  claimed  the  right  of  hauling  the  bricks  to  the  custom-house 
which  were  purchased  of  Blanc.  The  Secretary's  instructions  to  the 
commissioners  on  the  subject  were  as  follows  :  ^'  As  regards  the  con- 
tract for  the  bricks  alluded  to  by  you  with  Blanc,  the  department  has 
already  approved  of  it  at  the  price  delivered  at  the  landing,  including 
the  hauling,  considering  that  no  previous  contract  for  hauling  mate- 
rials for  the  building  can  legally  interfere  with  the  right  of  the  depart- 
ment to  contract  for  the  delivery  of  materials  at  the  building." 

This  statement  of  the  law  is,  to  say  the  least,  made  in  tolerably 
broad  terms.  It  assumes  it  to  be  a  legal  proposition  that  any  contract 
the  United  States  might  make  for  hauling  materials,  however  specific 
and  free  from  doubt,  might  be  lawfully  abrogated  and  set  aside,  so  far 
as  it  should  interfere  with  a  subsequent  contract  for  the  delivery  of 
materials  at  the  building.  If  this  be  true,  then  it  follows  that  the 
United  States  may,  consistently  with  the  principles  of  law,  make  a 
contract  with  B  contradictory  of  and  inconsistent  with  their  previous 
obligations  to  A,  a  result  which  would  be  repugnant  to  the  most 
ordinary  sentiments  of  justice. 

It  appears  from  the  papers  in  the  case  that  the  claimant  brought  au 
action  against  the  commissioners  to  recover  damages  for  the  alleged 
breach  of  his  contract,  in  the  second  district  court  of  New  Orleans. 
We  have  been  furnished  with  a  copy  of  the  '^  reasons  for  judgment" 
filed  in  the  case  on  the  22d  of  January,  1853,  from  which  the  follow- 
ing extracts  are  made : 

'^  This  case,  under  the  pleadings,  presents  three  questions  for  soln- 
tion:  First,  what  were  the  plaintiff's  rights  under  the  contract? 
Second,  to  what  extent  (if  at  all)  have  those  rights  been  violated? 
and,  lastly,  is  the  defendant  responsible  under  the  circumstances  of  the 
case  for  the  damage  incident  to  any  such  violation  of  the  contract? 

'^The  obligation  of  the  plaintiff  and  his  right  under  the  contract 
was  ^  to  do  all  the  hauling  of  the  building  materials  which  may  be 
deemed  necessary  for  the  erection  of  said  custom-house.'  In  another 
part  of  the  contract  it  is  expressed  as  follows :  '  To  haul  all  the  Imild- 
in^  materials,  including  the  granite,  and  to  deliver  the  same. '  It  is 
evident  the  contract  was  entered  into  with  reference  to  the  general 


DENNIS  CRONAN.  87 

profit  which  might  be  derived  from  the  execution  of  the  entire  con- 
tract, and  is  couched  in  terms  so  comprehensive  and  (as)  to  preclude 
any  exception. 

^*  I  consider  that  the  plaintiff  has  shown  that  he  was  ready  to  fulfill 
his  part  of  the  contract,  and  that  he  did  substantially  fulfill  it  so  far 
as  he  was  permitted  to  do  bo." 

^'Now,  it  is  manifest  that  a  contract  which  embraces  viBirious  kinds 
of  labor,  which  were  more  or  less  profitable,  or  perhaps  not  profitable, 
might,  though  entered  into  with  prudence  and  forethought^  be  con- 
troverted (converted)  into  an  absolute  injury  if  the  most  profitable 
portions  of  the  contract  could  be  taken  away  at  the  caprice  or  even  the 
convenience  of  one  of  the  contracting  parties.  It  is  urged  that,  owing 
to  the  failure  of  other  parties  to  fulfill  their  contracts  with  the  gov- 
ernment, it  became  necedsary  to  make  other  contracts  for  materials 
deliverable  at  the  custom-house  building.  The  evidence  has  failed  to 
satisfy  my  mind  of  the  existence  of  any  such  necessity.  Undoubtedly 
purchases  were  made  from  persons  who  refused  to  sell  without  includ- 
ing the  hauling  in  their  contract,  but  I  am  not  satisfied  that  by  an 
exercise  of  due  diligence  purchases  could  not  have  been  made  of  the 
materials  required  without  any  stipulation  concerning  their  transpor- 
tation to  the  custom-tiouse.  Admitting,  however,  the  fact  as  alleged, 
it  would  only  show  that  circumstances  had  made  it  convenient  or  ne- 
cessary for  the  government  to  violate  its  contract  with  the  plaintiff.'' 

It  is  very  clear  that  there  was  not  that  necessity  in  the  case  which 
could  excuse  the  government  for  the  non-performance  of  the  contract. 
K  the  performance  of  an  act  becomes  impossible  by  the  act  of  God, 
that  is,  by  a  cause  which  could  not  possibly  be  attributed  to  the  prom- 
isor, and  there  is  an  impossibility  of  performance  by  the  promiser, 
he  will  be  excused,  but  mere  hardship  or  difficulty  is  not  enough  to 
excuse  him.  Such  is  the  principle  recognized  in  Bullock  vs.  Dommitt, 
6  T.  B.,  650,  where  it  was  held,  in  accordance  with  previous  decisions, 
that  a  lessee  of  a  house  who  covenants  generally  to  repair,  is  bound 
to  rebuild  it,  if  it  be  burned  by  an  accidental  fire.  So  in  Gilpins  va, 
Oonsequa,  1  Peters,  C.  C.  B.'  86,  it  was  held,  that  it  is  no  excuse  for  the 
non-performance  of  a  contract  to  deliver  '^  prime  "  *^  first  chop  "  teas, 
that  the  season  of  the  year  when  the  teas  were  to  be  delivered  was  un- 
favorable to  the  best  teas  being  in  the  market.  In  the  leading  case  of 
Paradise  vs.  Jane,  Aleyn  26,  the  law  was  thus  stated  :  ^'  When  the 
law  creates  a  duty  or  charge,  and  the  party  is  disabled  to  perform  it 
without  any  default  in  him,  and  hath  no  remedy  over,  then  the  law 
will  excuse  him.  But  when  the  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract." 

Now,  in  the  present  case  there  was  no  inevitable  necessity,  nor  is  it 

Eretended  that  there  was  any.  The  government  could  make  a  better 
argain,  as  it  turned  out,  by  buying  the  bricks  delivered  at  the  cus- 
tom-house than  by  buying  them  at  the  yard  and  employing  Cronan 
to  haul  them.  It  certainly  is  a  novel  answer  to  give  to  a  suit  for 
damages  for  the  breach  of  a  contract,  that  the  defendant  ascertained 
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it  would  be  more  profitable  for  him  to  violate  his  contract  than  to 
keep  it. 

The  question,  therefore,  was  properly  before  the  court  upon  tbe 
pleadings  concerning  the  construction  of  the  contract,  and  it  was  held 
that  the  true  construction  of  it  was  as  the  claimant  now  contends. 
The  question  of  damages  was  also  considered,  and  their  amount  stated, 
but  on  the  third  question  it  was  held  that  the  defendant  was  not  liable, 
as  he  was  acting  only  in  his  capacity  as  an  officer  of  the  United  States. 

From  this  decision  Cronan  appealed  to  the  supreme  court  of  Loui- 
siana. The  case  is  reported  in  9  Louis.,  458.  After  stating  the  sub- 
stance of  the  contract,  the  court  proceeds  as  follows :  ^^  It  appears 
that  some  time  before  the  contract  was  entered  into  with  the  plaintiff, 
the  goyernment  had  made  a  contract,  through  the  agency  of  the  same 
commissioners,  with  Kendall  &  Co.,  to  furnish  the  government  a  large 
quantity  of  bricks,  and  that  on  default  of  those  contractors  furnishing 
the  bricks  as  required,  it  was  stipulated  the  government  should  have 
the  right  to  purchase  bricks  from  any  other  persons,  and  hold  the  con- 
tractors responsible  for  any  difference  in  price  they  might  have  to  pay. 
These  contractors  having  m^de  default,  tne  defendants,  acting  as  com- 
missioners, made  a  contract  with  other  parties  for  the  purchase  of 
bricks,  and  included  in  the  contract  thus  made  the  haulinsc  of  bricks 
to  the  custom-house ;  whereas,  by  their  contract  with  Kendall  &  Co. 
the  bricks  were  deliverable  at  the  levee,  from  which  place  the  plain- 
tiff, under  his  contract,  was  entitled  to  have  the  hauling.  It  is  for 
the  hauling  of  these  materials,  for  which  it  appears  by  the  evidence 
the  plaintiff  would  have  been  entitled,  if  he  had  done  the  hauling,  to 
$6,063  95,  that  a  recovery  is  sought  to  be  had  from  the  defendants." 

"  On  the  21st  of  June,  1851,  a  letter  was  written  by  the  commis- 
sioners to  the  Secretary  of  the  Treasury,  informing  him  that  the  plain- 
tiff complained  of  these  acts  as  a  violation  of  his  rights,  and  claimed 
to  be  paid  the  contract  prices  for  the  hauling  thus  done  by  others,  and 
requesting  instructions  on  the  subject.  In  this  letter  they  state  that, 
when  they  were  compelled  to  purchase  brjcks  from  others,  they  found 
that  they  could  only  get  them  at  a  reasonable  price  by  allowing  the 
persons  from  whom  they  were  purchased  the  benefit  of  contracting  to 
deliver  them  at  the  site  of  the  building,  and  that  it  is  the  universal 
custom  to  buy  such  bricks  delivered.  They  further  state  that,  although 
the  plaintiff  insisted  that  by  a  proper  construction  of  his  contract  be 
was  entitled  to  all  the  hauling  under  all  circumstances,  they,  the 
commissioners,  thought  a  reasonable  construction  of  the  contract  was, 
that  they  should  give  the  plaintiff  all  the  hauling  of  materials  re- 
quired and  purchased  under  ordinary  circumstances.  To  this  letter, 
the  Commissioner  of  Customs  at  Washington,  to  whose  department 
the  letter  was  referred,  replies  of  the  date  of  July  11, 1851,  approving 
the  construction  the  commissioners  had  placed  on  the  contract,  and 
instructing  them  not  to  pay  to  the  plain titf  A  subsequent  letter  from 
the  commissioners,  which  bears  date  the  30th  June,  1852,  after  the 
suit  was  brought,  is  also  in  evidence,  in  which  they  ask  for  more  in- 
structions on  the  subject.  In  this  letter  they  state  that  they  con- 
ceived it  to  be  their  duty,  in  making  purchases,  to  obtain  all  articles 
on  the  most  favorable  terms,  yet,  in  so  doing,  their  action  is  necefl- 


DEHNIS  CRONAK.  39 

sarily  controlled  by  existing  contracts,  so  that  no  wrong  be  done  to 
a  contractor  ;  that  in  making  their  recent  contract  with  Mr.  Blanc  for 
pressed  bricks,  his  proposition  was  for  $18  60  per  thousand,  delivered 
at  the  basin,  and  $20  per  thousand,  delivered  at  the  custom-hoose  ; 
that  Oronan's  price,  according  to  the  contract  for  hauling,  was  about 
$2  26  per  thousand,  and  it  was  obviously  the  interest  of  the  govern- 
ment to  accept  the  latter  price,  delivered  at  the  building,  and  it  was 
accepted^  but  that  Cronan  considered  it  to  be  an  evasion  of  the  contract 
with  him,  and  with  some  apparent  reason.     They  express  in  this  letter 
a  desire  to  avoid  any  act  tnat  may  have  the  semblance  of  an  attempt 
to  evade  the  contract  with  the  plaintiff,  and  say   that,  if,   in  the 
opinion  of  the  Secretary,  Mr.  Blanc's  first  proposition  should  have 
been  accepted,  there  would  be  no  difficulty  in  altering  the  contract 
with  him.     To  this  letter  no  answer  from  the  Secretary  is  exhibited. 
'^  On  this  state  of  facts  we  will  first  inquire  whether  the  contract 
with  the  plaintiff  was  violated.     He  had  bound  himself  under  a  stipu- 
lated penalty  to  do  all  the  hauling  at  certain  fixed  rates,  and  was 
consequently  under  the  obligation  of  being  always  ready  with  the 
requisite  teams  and  laborers.     This  obligation  produced  a  correlative 
right  on  his  part  to  have  the  benefit  to  be  derived  from  the  employ- 
ment of  his  teams  in  doing  all  the  hauling,  and,  as  it  is  evident,  the 
hauling  (about)  which  he  complains  was  given  to  others,  ru)t  from 
necessity,  but  for  the  advantage  of  the  government  in  procuring  the 
hauling  to  be  done  at  cheaper  rates  than  they  would  have  had  to  pay 
him,  we  think  it  was  a  clear  violation  of  the  contract,  for  which  the 
government  is  responsible  in  damages  to  the  plaintiff." 

These  extracts  are  made  from  the  two  opinions  mentioned,  of  the 
second  district  court  of  New  Orleans  and  of  the  supreme  court  of 
Louisiana,  for  the  purpose  of  showing,  beyond  all  doubt,  that  two 
most  respectable  tribunals,  in  a  case  of  which  they  had  jurisdiction, 
and  where  the  question  was  raised  by  the  pleadings,  had  carefully 
considered  the  question  and  had  adjudged  that  the  true  construction 
of  the  contract  was  that  now  contended  for  by  the  claimant,  and  the 
judgment  of  the  supreme  court  is  directly  in  point  on  this  question. 
It  was  so  considered  by  Mr.  Guthrie,  the  Secretary  of  the  Treasury. 
In  his  letter  of  the  Tth  August,  1854,  he  says :  '^It  is  shown  by  the 
decision  of  the  court  in  the  case  of  Cronan  that  he  is  entitled  to  the 
hauling  of  materials  ior  the  work  by  the  original  contract,  and  the 
subsequent  contract  made  with  Blanc,  so  far  as  the  hauling  of  the 
bricks  is  concerned,  is  in  violation  of  that  contract.  Mr.  Blanc's  con- 
tract should,  therefore^  be  modified  so  as  to  pay  him  $20  per  thousand 
for  his  bricks  less  the  price  to  be  paid  Cronan  for  hauling. '' 

It  appears,  however,  that  Mr.  Blanc  did  not  assent  to  this  modifi- 
cation of  his  contract.  In  his  letter  to  llessrs.  Penn  and  Beauregard, 
the  next  commissioners,  he  says,  under  date  of  August  21,  1854,  '^I 
cannot  help  expressing  my  astonishment  at  the  above  document  com- 
ing from  the  Treasury  Department.  By  my  contract,  made  with  the 
commissioners  of  the  new  custom-house,  and  approved  by  the  Hon. 
Secretary  of  the  Treasury,  I  am  bound  under  twenty-five  thousand 
dollars'  bond  to  furnish  the  pressed  bricks  required  by  the  groined 
arches  of  the  new  custom-house,  and  to  deliver  tnem  at  the  building. 
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In  making  the  contract,  my  calculations  were  made  with  that  view. 
It  is  jast  as  much  part  of  my  business  to  haul  my  bricks  to  the  build- 
ing as  it  is  to  make  them,  and  for  that  purpose  I  am  obliged  to  keep 
constantly  a  number  of  teams  under  a  very  heavy  expense.  Any 
change  in  my  regular  way  of  doing  business  will  put  me  to  very  great 
inconvenience  and  loss.'' 

It  seems,  therefore,  that  the  reason  given  by  Blanc  for  objecting  to 
any  modification  of  his  contract,  was  the  same  reason  urged  by  Oronan 
why  he  should  have  all  the  hauling  to  do,  that  is,  the  necessity  of 
keeping  a  sufficient  force  of  teams  and  laborers  in  readiness  to  per- 
form tne  work.  Each  of  them  stood  upon  his  contract,  and  each  was 
entitled  to  insist  upon  a  compliance  with  its  terms.  The  case,  in  fact, 
stands  thus :  The  United  States  were  in  such  a  position  that,  as  h 
turned  out,  it  was  more  profitable  for  them  to  purchase  bricks  of 
Blanc,  delivered  a  the  custom-house,  than  to  comply  with  the  contract 
made  with  Cronan.  This  is  the  substance  of  the  matter.  The  real 
nature  of  the  transaction  cannot  be  concealed  by  calling  it  a  rightful 
purchase  of  bricks  to  be  delivered  at  the  custom-house.  To  say  that 
the  United  States  had  the  riffht  to  purchase  property  thus  to  be 
delivered  is  a  mere  evasion  of  the  question.  But  that  right  must  be  so 
exercised  as  not  to  injure  others.  While  the  true  meaning  and  spirit 
of  the  contract  is,  that  Cronan  shall  do  the  hauling  of  the  materials, 
to  purchase  bricks,  not  at  the  yard,  where  the  price  was  $18  60  per 
thousand,  but  delivered  at  the  custom-house,  where  the  price  was  $20, 
thus  paying  $1  50  for  the  hauling,  is  certainly  not  to  act  upon  the 
contract  as  the  parties  understood  it.  It  might  have  been  the  misfor- 
tune of  the  United  States  that  the  contract  with  Kendall  &  Co.  was 
not  performed,  but  the  consequences  of  that  misfortune  they  should 
bear  themselves,  and  should  not  attempt  to  visit  them  on  Cronan, 
who  is  in  no  degree  responsible  for  them.  The  commissioners  might 
have  purchased  the  bricks  at  the  brick-yard,  and  in  that  case  Cronan 
would  have  had  the  privilege  of  hauling  them.  If  thev  had  the  right 
to  purchase  them  delivered  at  the  custom-house,  and  thus  deprive 
Cronan  of  the  privilege  of  hauling  them,  they  had  the  right,  if  they 
should  find  the  operation  profitable,  to  purchase  all  the  materials 
delivered  at  the  custom-house,  and  thus  to  deprive  Cronan  of  the  privi- 
lege of  hauling  any  of  them,  after  he  had  made  all  his  preparations 
for  performing  his  contract.  It  cannot  be  supposed  that  either  party 
so  construed  the  contract.  The  commissioners  had  no  right  to  make 
any  contract  which  should  substantially  interfere  with  the  contract 
already  made  with  Cronan.  This  has  been  done.  There  has  been  a 
breach  of  the  contract,  and  the  only  remaining  question  relates  to  the 
damages. 

It  appears  from  the  testimony  of  Qeorge  Cronan,  that,  in  order  to 
enable  the  claimant  to  perform  his  contract,  it  was  necessary  for  him 
to  invest  at  least  five  thousand  dollars  in  the  purchase  of  machinery, 
trucks,  and  temporary  railways  from  vessels  to  the  building  for  the 
removal  of  heavy  blocks  of  granite,  the  largest  of  which  weighed  from 
fourteen  to  twenty  tons.  This  machinery  it  was  necessary  for  him  to 
have  always  on  hand,  as  he  did  not  know  at  what  moment  orders 
might  come  from  the  commissioners.    There  were  four  extra  four- 
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wheeled  wagons,  of  whioli  the  largest  wheels  were  eleven  feet  in 
diameter.  ^'If  he  bad  been  constantly  employed  in  carrying  on  tbe 
work,  his  profits  would  have  been  larger  than  if  he  had  b^n  only 
temporarily  employed,  because  the  expenses  of  keeping  up  the  teams 
and  the  wages  of  teamsters  were  still  accruing  even  when  they  were 
unemployed,  and  the  capital  vested,  as  before  stated,  remained  idle/^ 
The  nature  of  the  interruptions  of  the  claimant's  business  was,  '^  that 
the  commissioners,  in  making  contracts  with  other  persons  for  the 
furnishing  of  certain  materiids  of  the  kind  which  claimant  was  to 
haul  to  the  building  according  to  his  contract,  included  in  the  price 
the  expense  of  delivering  such  materials  at  the  building,  and  thus 
refused  the  claimant  the  exercise  of  his  right  to  haul  them.  On  per- 
ceiving that  materials  were  hauled  to  the  building  under  such  circum- 
stances, that  is,  by  other  persons  than  the  claimant,  I  went  to  the 
custom-house  on  behalf  of  the*  claimant,  and  asked  an  explanation, 
also  expressing  the  claimant's  readiness  to  haul  the  materials,  and 
was  answered  by  the  officers  at  the  building  that  such  contracts  as  I 
have  alluded  to  had  been  made,  and  claimant's  proposition  to  haul 
was,  therefore,  refused. 

This  witness  says  that  the  claimant's  net  profits  upon  hauling  the 
brick  would  be  95  cents  per  thousand,  upon  the  lumber  from  33^  to 
50  cents  per  thousand,  upon  the  lime  and  cement  at  $1  per  load  the 
profits  would  be  from  50  to  100  per  cent.,  and  upon  the  sand  at  90 
cents  per  load  the  profits  would  be  from  100  to  150  per  cent.  At 
these  rates  the  profits  would  be  as  follows : 

On  the  bricks at95   cents |5,602  28 

On  lumber at41       "   593  76 

On  sand at67J     *'  191  70 

On  lime  and  cement at  75       '^   77  25 


6,464  94 


In  relation  to  the  necessary  machinery,  the  testimony  of  Horace 
Blakesley  is  substantially  like  that  of  George  Cronan  ;  and  he  says, 
also,  that  to  keep  up  the  necessary  machinery  it  would  have  cost  the 
claimant  not  less  than  from  $6,000  to  $7,000,  exclusive  of  the  original 
capital.  He  estimates  the  profit  on  hauling  bricks  for  three  years, 
from  the  beginning  of  May,  1849,  at  about  one  hundred  per  cent., 
estimating  the  gross  amount  paid  at  $1  80  per  thousand. 

The  testimony  of  Thomas  h^.  Wharton  shows  the  amount  of  the 
hauling  of  the  materials  for  the  custom-house,  making  the  sum  which 
Cronan  would  have  received,  if  he  had  done  the  hauling,  to  be 
$12,438  99. 

Jules  A.  Blanc  testifies  that  the  cost  of  hauling  bricks  from  the  new 
basin  to  the  custom-house  has  been,  from  the  year  1849,  75  cents  per 
1,000,  of  hauling  lumber  about  $1  per  1,000  feet^  and  of  hauling  lime, 
sand,  and  cement,  about  40  cents  per  load. 

Firmen  Levasseur  testifies  that  when  bricks  are  delivered  at  the 
place  where  they  are  to  be  used,  the  price  of  hauling  them  from  the 
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new  basin  is  added  to  the  price  of  the  bricks.  He  also  says  that  in 
the  years  1849,  ISSO,  1851,  and  1852,  the  government  of  the  United 
States,  from  his  personal  knowledge,  might  have  obtained  as  manj 
bricks  as  they  needed,  either  at  the  old  or  the  new  basin,  without 
being  obliged  to  concede  the  right  of  haolinff  to  the  vendors. 

It  becomes  necessary  to  ascertain,  upon  this  evidence,  what  is  the 
proper  rule  of  damages  in  such  a  case.    In  the  first  place,  it  is  clear 
that  the  claimant  is  entitled  to  the  actual  profit  he  would  have  made 
if  he  had  been  employed  to  do  the  hauling  of  the  materials.     In  the 
case  of  the  Philadelphia,  Wilmington,  and  Baltimore  Bailroad  Com- 
pany V8.  Story,  (13  Howard,  307,)  Curtis,  J.,  says,  in  delivering  the 
opinion  of  the  court:   ^^In  case  of  a  contract  like  this,  the  loss  is, 
among  other  things,  the  difference  between  the  cost  of  doing  the  work 
and  the  price  to  be  paid  for  it.     This  difference  is  the  inducement  and 
real  consideration  which  causes  the  contractor  to  enter  into  the  con- 
tract.    For  this  he  expends  his  time,  exerts  his  skill,  uses  his  capital, 
and  assumes  the  risks  which  attend  the  enterprise ;  and  to  deprive  him 
of  it  when  the  other  party  has  broken  the  contract  and  unlawfully  pnt 
an  end  to  the  work  would  be  unjust.     There  is  no  rule  of  law  which 
requires  us  to  infiict  this  injustice.      *     *      We  hold  it  to  be  a  clear 
rule  that  the  gain  or  profit  of  which  the  contractor  was  deprived  by 
the  refusal  of  the  company  to  allow  him  to  proceed  with  and  complete 
the  work  was  a  proper  subject  of  damages.''     This  decision,  and  the 
good  sense  and  reason  of  the  rule  render  it  unnecessary  to  accumulate 
authorities  on  the  point. 

The  evidence  is,  that  during  the  period  in  which  these  materials 
were  hauled,  the  claimant's  expenses  were  still  going  on.  It  was  still 
necessary  for  him  to  keep  his  machinery  and  vehicles  in  order,  to  pay 
his  laborers,  and  provide  food  for  his  horses.  The  evidence  proves 
that  the  profits  on  the  work  would  have  been  at  least  one  hundred  per 
cent.  At  the  established  rates,  as  shown  by  the  schedule  G  g,  the 
pay  for  the  hauling  would  have  amounted  to  the  sum  of  $12,438  99. 
The  profit  then  would  have  been  $6,219  49,  and  it  would  have  cost 
the  claimant  that  sum  to  do  the  work.  He  incurred  the  same  ex- 
penses while  his  teams  and  men  were  lying  idle.  The  only  difference 
would  be  the  wear  of  his  machinery,  into  which  the  defendants  hare 
no  great  claim  in  equity  that  we  should  inquire.  If,  then,  he  receives 
only  his  net  profits,  he  is  left  just  where  he  was  in  the  beginning, 
without  the  inducement  which  caused  him  to  enter  into  the  contract, 
and  for  which,  in  the  language  of  Mr.  Justice  Curtis,  '^he  expends 
his  time,  exerts  his  skill,  uses  his  capital,  and  assumes  the  risks  which 
attend  the  enterprise/'  He  cannot  be  placed  where  he  would  have 
been  if  he  had  been  employed  to  do  all  the  hauling,  unless  he  receives 
the  compensation  which  is  provided  by  the  ordinance  of  the  city. 
This  will  do  him  no  more  than  justice,  and  for  this  sum  of  $12,438 
a  bill  should  be  reported  in  his  favor. 
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in  the  court  of  claima 
Dennis  Obonan  vs.  The  United  Statbb. 

SoABBUBQH^  J.,  delivered  the  opinion  of  the  Court. 

At  the  instance  of  the  petitioner,  this  case  has  heen  reheard,  and, 
upon  the  rehearing,  it  has  been  again  very  fully  and  ably  argued  on 
both  sides.  We  have  carefully  reconsidered  it,  and  are  constrained 
to  say  that  we  have  found  no  good  reason  for  any  change  in  our 
former  opinion.  We  did  not,  in  that  opinion,  go  into  the  inquiry 
how  far  the  contract  made  with  the  petitioner  is  valid,  because  we  did 
not  deem  it  necessary.  We  still  leave  that  point  undecided.  The 
<mly  point  which  was  then  and  will  now  be  considered  is,  whether, 
assuming  the  contract  to  be  valid,  the  petitioner  has  shown  a  breach 
ofit. 

It  is  plain,  from  the  very  face  of  the  contract,  that  it  is  very  inarti- 
ficially  and  unskillfully  drawn.  It  is  by  no  means  either  clear  or  full 
in  its  expressions.  Its  language  is  such  that  the  meaning  of  the 
parties  can  be  ascertained  only  by  construction.  It  recites  a  proposal 
made  by  the  commissioners  ^^  to  do  all  the  hauling  of  the  materials 
necessary  to  the  building  of  said  custom-house, '^  and  it  is  insisted  that 
these  terms  ^^are  so  comprehensive  as  to  preclude  any  exception." 
But  it  is  obvious  that  these  words  are  not  to  oe  understood  in  so  broad 
a  sense.  There  was  **  hauling,"  and  necessary  '^  hauling,"  to  be 
done,  which  they  do  not  embrace.  The  lime,  for  example,  was  hauled 
from  the  place  where  it  was  burnt  to  the  place  where  it  was  received 
by  the  person  who  contracted  with  the  commissioners  to  deliver  it  in 
New  Orleans.  It  was  not  intended  th^t  this  *' hauling"  was  to  be 
done  by  the  petitioner.  And  so  as  regards  the  lumber  and  the  granite. 
Much  heavy  and  expensive  "  hauling  "  of  both  these  articles  was  ne- 
cessarily done  before  the  contract  with  the  petitioner  attached  to  them. 
It  does  not  appear  where,  or  of  whom,  these  articles  were  purchased  ; 
but  neither  of  them  was  found  in  their  original  formation  in  or  near 
New  Orleans.  They  were,  it  is  probable,  prepared  for  market  near 
their  natural  location.  They  were  *'  hauled  "  thence  to  some  point 
where  they  were  shipped  to  New  Orleans.  When  they  were  delivered 
at  the  point  in  that  city  designated  in  the  contract  made  by  the  United 
States  for  their  purchase,  they  became  the  property  of  the  Uniled 
States ;  and  if  it  were  necessary  to  haul  them  thence  to  the  site  of  the 
customhouse,  that  "  hauling  "  was  to  be  done  by  the  petitioner.  But 
the  phrase  ^^  aUthe  havling  "  embraces  the  one  as  well  as  the  other 
hauling.  ^^AU"  does  not,  in  its  literal  sense,  mean  apart;  and  yet 
obviously  it  does  mean  apart  in  this  contract,  t.6.,  it  does  not  include 
all  the  ^'  hauling  "  done  at  any  time  of  the  materials  necessary  for  the 
erection  of  the  "  custom-house,  but  only  aU  the  "  hauling  "  of  those 
materials  after  they  became  the  property  of  the  United  States. 

We  say  that  the  words  *'  all  the  hauling,"  as  used  in  this  contract, 
do  not  mean  afi,  but  part  only.  This  is  apparent  from  the  whole 
complexion  of  the  contract,  and  the  practical  construction  which  has 
been  put  upon  it  by  all  concerned.    The  petitioner  himself  does  not 
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contend  for  anything  else.     His  views  differ  from  ours  only  as  to  the 
extent  of  the  limitation  to  be  pnt  npon  the  literal  meaning  of  those 
terms.     He  insists  that  they  mean  all  the  hauling  to  he  done  within  the 
city  of  New  Orleans^  for  the  reason  that  the  rate  of  compensation  is  to 
be  determined  b^  the  tariff  established  by  the  ordinance  of  the  general 
council  of  that  city,  and  the  ordinance  applies  only  to  '' hauling " 
done  in  that  city.     There  is  much  force  in  this  argument,  so  far  as  it 
goes.     But  we  say  that  the  terms  ^^  all  the  hauling  "  are  to  be  further 
restricted  to  the  ^'hauling"  of  materials  belonging  to  the  United 
States,  as  if  they  read  '^  all  the  hauling  of  materials  belonging  to  the 
United  States  to  be  done  within  the  city  of  New  Orleans."     The  ques- 
tion to  be  considered,  therefore,  is,  not  whether  the  terms  '^  all  the 
hauling  "  are  to  be  understood  in  their  fullest  sense,  for  it  is  conceded 
on  all  bands  that  such  is  not  their  meaning ;  but  the  true  question  is, 
what  restriction  shall  be  placed  upon  them  ? 

Let  us  look  a  little  more  particularly  into  the  provisions  of  the  con- 
tract in  relation  to  the  rates  of  compensation.  In  one  part  of  the 
contract  the  words  are,  ^^  at  the  same  rates,  and  agreeable  to  the  tariff 
established  by  the  general  council  of  the  city  of  ^ew  Orleans,  on  the 
5th  of  June,  A.  D.  l643,  in  such  cases.'*  These  words  clearly  indi- 
cate that  the  work  to  be  done  was  to  be  of  a  similar  kind  to  that 
named  in  the  ordinance,  and,  we  think,  the  fair  implication  is,  that  it 
was  to  be  done  within  the  limits  of  the  city  of  Kew  Orleans. 

In  another  part  of  the  contract,  the  language  is :  '^  And  the  said 
parties  of  the  second  part,  [the  commissioners,]  acting  in  their  capacity 
aforesaid,  do  hereby  covenant  and  bind  themselves  to  and  with  said 
party  of  the  first  part,  [the  petitioner,]  to  pay  unto  said  party  of  the 
first  part,  the  same  rate  and  amount  per  load  for  hauling  said  building 
materials  as  are  established  by  the  ordinance  aforesaid,  and  now 
in  force  in  this  city  upon  such  subjects ;  except,  however,  as  to  the 
granite,  said  party  of  the  second  part  agree  and  bind  themselves  to 

{)ay  unto  said  party  of  the  first  part,  the  same  amount  and  rate  per 
oad,  as  paid  by  the  second  mumcipality  of  the  city  of  New  Orleans 
for  hauling  granite  for  the  new  municipality  hall ;  said  rates^  how- 
ever, to  be  increased  or  diminished  in  proportion  to  the  extra  distance 
over  which  the  granite  shall  or  may  be  hauled  for  the  custom-house, 
when  compared  with  the  distance  over  which  the  granite  for  the  ner 
municipality  hall  has  been  hauled,  said  payment  to  be  made  by  said 
parties  of  the  second  part  on  the  delivery  of  said  building  materials 
in  accordance  with  the  stipulations  of  the  contract,  or  at  such  times  as 
the  contracting  parties  may  agree  upon  hereafter."  Now,  whilst  we 
do  not  doubt  that  this  language,  also,  has  reference  to  ^'  hauling"  to 
be  done  within  the  limits  of  the  city,  still  this  is  hj  no  means  a  necefr* 
sary  implication  from  the  terms  themselves,  especially  as  regards  the 
**  hauling"  of  the  granite.  The  rates  referred  to  for  the  latter  were 
^^  to  be  increased  or  diminished  in  proportion  to  the  eoctra  distance ;" 
and  thus  expanded,  they  might  apply  as  well  to  "hauling"  done  at 
one  place  as  to  '*  hauling"  done  at  another  ;  to  "  hauling"  within  as 
well  as  to  "  hauling"  without  the  city.  It  will,  moreover,  be  observed 
that,  whilst  the  contract  specifies  that  the  place  of  delivery  is  to  be 
designated  by  the  superintendent  or  architect,  no  mention  whatever 
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is  made  of  the  flace  from  which  the  ^'hauling"  was  to  be  done.  This 
would  rather  strengthen  the  construction  that  quoad  the  granite,  the 
^^  hauling"  of  it  was  to  he  done  without  as  well  as  withm  the  city. 
Still  it  is  plain  that  there  is  no  distinction  between  the  granite  and 
the  other  materials  in  this  respect. 

It  is  apparent^  therefore,  that  if  the  petitioner's  claim  be  well 
founded,  it  is  not  because  the  terms  ^^all  the  hauling"  are  used  in 
their  literal  and  most  comprehensive  sense,  but  because,  according  to 
their  proper  construction  in  this  contract,  they  embrace  it.  The  ques- 
tion Wore  us,  then,  is  one  of  construction. 

It  is  not  expressly  laid  down  in  the  contract  that  if  the  United  States 

shall  buy  materials  to  be  delivered  at  the  site  of  the  custom-house^ 

still  the  petitioner  shall  do  the  ^^  hauling"  of  them  within  the  city  of 

New  Orleans.     Nor  is  it  there  expressly  declared  that  the  United 

States  shall  so  make  their  contracts  for  materials  that  no  ^^  hauling" 

of  them  within  the  limits  of  the  city  shall  be  done  by  the  vendors. 

Nor  is  there  any  express  provision  therein  that  the  United  States 

shall  make  no  purchases  of  materials  within  the  city  of  New  Orleans. 

If,  then,  the  commissioners  had  bought  materials  at  a  point  near  the 

site  of  the  custom-house  and  within  the  city,  to  which  point  they  had 

been  '^hauled"  by  the  vendor,  would  such  a  purchase  have  been  a 

violation  of  the  contract  with  the  petitioner?    If  it  would^  then  the 

effect  of  that  contract  is,  that  the  commissioners  cannot  purchase 

materials  within  the  city  of  New  Orleans  without  being  obliged  to  pay 

twice  for  at  least  a  portion  of  the  *'  hauling"  of  them;  for,  in  the  case 

just  put^  not  only  the  '^hauling,"  but  a  reasonable  profit  thereon, 

wonld^  if  the  transaction  was  a  lair  one,  be  included  in  the  price  paid 

by  the  commissioners. 

Oan  it  be  true  that,  if  when  Kendall  &  Co.  failed  to  fulfill  their 
contract,  a  man  had  been  found  within  the  city  of  New  Orleans  in  the 
possession  of  bricks  near  the  custom-house,  to  which  point  they  had 
been  havled  from  the  basin,  or  the  new  basin,  the  United  States  could 
not  have  purchased  them  without  being  obliged  to  pay  the  petitioner 
for  ^'  hauling"  them  to  that  point  ?  They  would  have  been  materials 
necessary  to  the  erection  of  the  custom-house,  and  the  '*  hauling"  of 
them  to  the  place  where  they  were  found  would  have  been  **  hauling" 
done  within  the  city  of  New  Orleans.  It  would,  moreover,  have  been 
^'hauling"  for  which  the  United  States  would  have  had  to  pay  not 
only  the  original  cost  thereof,  but  a  reasonable  profit  on  such  cost,  or 
the  seller  would  have  been  a  loser.  And  so  in  regard  to  the  more 
probable  case  of  lime  or  lumber  found  in  the  possession  of  merchants 
in  the  city  of  New  Orleans,  already  ^'  hauled"  by  them  to  their  places 
of  business.  Would  the  United  States,  in  purchasing  those  articles  of 
them  incur  a  liability  to  the  petitioner  for  swch  ^^  hauling  ?' '  We  can- 
not believe  that  it  can  be  justly  so  pretended.  But  would  the  case 
have  been  different  if  the  bricks  or  other  materials  so  bought  had  been 
found,  not  near,  but  actually  a^  the  site  of  the  custom-house  P  We 
think  not.  But  why  not?  The  ^'hauling"  would  certainly  be  as 
much  within  the  words  of  the  contract  in  the  one  case  as  in  the  other. 
It  would  be  because  9wh  hauling  was  not  in  the  contemplation  of  the 
parties  when  they  made  the  contract,  or  within  its  true  intent  and 
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meaning.  And  so  in  regard  to  the  ^^hanlin^''  of  which  the  petitioner 
complains.  The  latter  entered  into  the  price  of  the  articles  no  more 
and  no  less  than  the  other  ^^  hauling"  just  mentioned  would  hare  en- 
tered into  such  price.  In  all  the  instances  the  ^^hauline"  would  be 
done  hefore  the  United  States  had  any  ownership  in  tne  materials 
hauled  ;  and  for  that  reason  in  neither  of  them  would  the  contract  with 
the  petitioner  be  violated. 

The  truth  is,  that  in  inquiring  into  the  meaning  of  this  contract, 
as  the  words  employed  do  not  expressly  indicate  it,  we  must  look  to 
its  subject-matter  and  to  the  situation  of  the  parties  when  it  was 
made.  There  was  an  immense  custom-house  to  be  erected.  Contracts 
for  materials  of  every  kind  had  already  been  made,  or  were  in  con- 
templation. In  the  very  nature  of  things,  and  according  to  the  usual 
course  of  business,  it  had  already  been,  and  would  continue  to  be, 
found  expedient  to  make  contracts  with  individuals  for  the  delivery  of 
a  very  large  proportion  of  those  materials  at  points  within  the  city  of 
New  Orleans,  from  which  other  persons  would  be  required  to  haul 
them  to  the  custom-house.  The  man  engaged  to  furnish  the  granite 
would  not  probably  find  it  to  his  interest  to  ^'  haul"  it  from  the  basin 
to  the  place  where  it  was  to  be  used.  And  so  with  the  several  personfl 
who  would  supply  the  larger  portion  of  the  other  materials.  We 
know  that,  in  the  usual  course  of  such  business^  the  necessities  of  men 
force  them  into  divisions  of  labor  and  pursuit.  It  was  plain,  there- 
fore, that  the  commissioners  would  be  ooliged  to  provide  specially  for 
a  very  large  amount  of  '*  hauling;"  but  it  was  only  the  "  hauling" 
of  such  materials  as  would  not  be  delivered  by  the  sellers  at  the  site 
of  the  custom-house.  They  accordingly  made  proposals  for  contracts 
respecting  it.  Their  proposals  were  accepted  by  the  petitioner ;  and 
it  was  aU  of  this  hauling,  but  of  this  onltfy  that  he  contracted  to  do. 
It  was  for  thiSf  and  this  alone,  that  it  was  necessary  for  the  United 
States  to  make  any  special  arrangement ;  and  it  is  not  to  be  presumed 
that  the  proposals  of  the  commissioners  extended  beyond  their  neces- 
sities, or  that  they  made  a  contract  which  was  not  only  uncalled  for, 
but  could  only  tend  to  embarrass  them.  It  seems  to  us,  that  to  ex- 
tend the  contract  so  as  to  exclude  the  United  States  from  the  privilege 
of  purchasing  materials  to  be  delivered  at  the  site  of  the  custom-house, 
would  be  to  give  it  a  meaning  not  contemplated  by  either  of  the 
parties  when  it  was  made.  We  doubt  not  that  this  view  of  the  sub- 
ject would  be  still  more  manifest  if,  in  addition  to  the  amount  now 
claimed  by  the  petitioner  for  "hauling"  done  by  other  persons,  we 
had  before  us  a  statement  of  the  amount  which  he  has  actually  received 
for  all  the  "hauling"  done  by  himself. 

It  is  plain,  we  think,  from  the  facts  in  proof  in  this  case,  that  the 
construction  now  contended  for  was  not  contemplated  by  the  parties 
at  the  time  the  contract  was  made.  There  is  no  evidence  in  the 
record  that  the  petitioner  ever  insisted  upon  this  construction  until 
the  year  1851 ;  and  it  seems  then  to  have  been  suggested  by  the  con- 
tract made  between  the  United  States  and  Jules  A.  Blanc.  It  appears 
from  the  paper  G,  annexed  to  the  deposition  of  Thomas  E.  Wha^ 
ton,  that  all  the  sand  embraced  by  it  was  hauled  in  1849  and  1850, 
and  that  the  quantity  was  28,056  barrels,  of  which  the  petitionei 
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hauled  26,920,  and  other  persons  1,136 ;  that  all  the  cement  embraced 
by  it  was  hauled  in  1849,  1850,  1851,  and  1852 ;  that  the  quantity 
was  5,760  barrels,  of  which  the  petitioner  hauled  6,202,  and  other 

Eersons  442,  and  that  of  the  quantity  hauled  by  other  persons  257 
arrels  were  hauled  on  the  14th  day  of  October,  A.  D.  1851,  and  the 
rest  prior  to  the  year  1851 ;  that  all  the  bricks  embraced  by  it  were 
delivered  by  other  persons  than  the  petitioner  in  the  years  1849  and 
1850  ;  and  that  all  the  lumber  embraced  by  it  was  delivered  in  1849, 
1850,  1851,  and  1852  ;  that  the  whole  quantity  was  1,779,149  feet,  of 
which  the  petitioner  delivered  366,214,  and  other  persons  1,422,936  ; 
and  that  the  quantity  delivered  in  1851  and  1852  was  377,736  feet,  of 
which  the  petitioner  delivered  64,454,  and  other  persons  303,282. 
So  that  the  account  of  ^^ hauling"  done  by  other  persons  than  the 
petitioner  prior  to  1851,  i.  e.,  in  1849  and  1850,  may  be  thus  stated: 

Band,  1,136  barrels,  say  284  loads,  at  90  cents $255  60 

Cement,  442  —  257  =  185  barrels,  say  37  loads,  at  $1  a 

load 37  00 

Bricks,  2,657,016,  at  $1  80  a  thousand 4,782  62 

Lumber,  1,422,935  —  303,282  =  1,119,753  feet,  at  |1  a 

thousand 1,119  66 

6,184  87 


So  that  ^^  hauling  "  to  an  amount  exceeding  six  thousand  dollars,  and 
running  through  two  years,  was  actually  done  by  other  persons  who 
sold  the  materials  to  be  delivered  at  the  custom-house  before  it  had 
ever  occurred  to  the  petitioner  that  the  contract  made  with  him  was 
thereby  violated.  This  practical  construction  of  the  contract,  con- 
curred in  by  all  parties  under  such  circumstances  and  for  such  a  length 
of  time,  goetf  far,  we  think,  to  strengthen  our  views. 

The  petitioner  expressly  undertook  ^^  to  haul  all  the  building  ma- 
terials, including  the  granite,  and  to  deliver  the  same,  when  thereto 
required,  at  such  points  as  may  be  designated  by  the  superintendent 
or  architect  of  said  building."  "  When  thereto  required,"  by  whom? 
By  the  United  States.  The  materials,  then,  must  have  been  mate- 
rials belonging  to  the  United  States,  because  they  could  not  properly 
contract  for  the  **  hauling"  of  any  other.  Moreover,  in  contracting 
for  the  purchase  of  bricb  to  be  delivered  at  the  custom-house,  the 
United  States  did  not  contract  for  *^ hauling"  as  ^'hauling."  It 
may  have  entered,  and  doubtless  did  enter,  into  the  price  paid  for  the 
materials,  but  was  not  distinguishable  from  any  other  element,  which 
entered  into  and  constituted  the  price.  The  elements  of  the  price 
were  merged  in  it,  and  had  no  separate  existence ;  and,  so  far  as  regards 
the  Unit^  States,  the  ^^ hauling"  as  one  of  those  elements  was  as  if 
it  never  existed.  Hence,  in  purchasing  articles  to  be  delivered  at  the 
custom-house,  they  did  not,  either  in  form  or  in  substance,  contract 
for  the  ^^ hauling"  of  them.  Such  materials  did  not  become  theirs 
until  their  delivery  at  the  custom-house,  and  the  price  they  paid  for 
them  was  the  price  of  the  materials  at  that  place.  So  far  as  the 
United  States  were  concerned,  therefore,  there  was  no  '^hauling" 
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of  these  articles  necessary^  and  consequently  none  whicli  thej  oonld 
require  the  petitioner  to  do,  or,  in  other  words,  none  to  be  done  bj 
the  petitioner,  when  thereto  required  hj  the  United  States.  But 
the  petitioner  insists  that  the  true  meanine  of  the  contract  is,  not 
only  that  he  shall  haul  all  the  materials  whicn  the  United  States  may 
have  to  haul,  but  that  the  United  States  shall  not  have  or  purchase 
any  materials  which  do  not  require  '^  hauling/'  It  seems  to  us  that 
express  words  are  necessary  for  such  a  purpose.  They  are  not  to  be 
found  in  this  contract. 

But  it  is  supposed  that  the  construction  now  contended  for  by  the 

Sititioner  was  judicially  determined  by  the  second  district  court  of 
ew  Orleans,  and  afterwards,  on  appeal,  by  the  supreme  court  of 
Louisiaua,  in  the  case  of  Cronan  vs,  Peters. — (9  Lou.  Ann.  Rep.,  468.) 
As  regards  the  United  States,  that  case  was  rea  inter  aUoa  acta.  Not 
only  is  this  true,  but  the  breach  of  the  contract  was  rather  assumed 
than  considered  and  decided  by  either  court  in  that  case.  The  only 
point  discussed  by  counsel  in  the  supreme  court,  or  to  which  the 
especial  attention  of  the  court  was  directed,  was,  whether  the  defendant 
was  personally  liable.  The  counsel  for  the  plaintiff  said  nothing  at 
all  about  a  breach  of  the  contract,  and  the  counsel  for  the  defendant 
merely  said,  that  if  the  plaintiff  ^'  has  any  claim  for  damages  for 
breach  of  the  contract,  it  must  be  preferred  against  the  government.'' 
The  court  say:  '^  He  had  bound  himself  under  a  stipmated  penalty 
to  do  all  the  hauling  at  certain  fixed  rates,  and  was  consequently 
under  the  obligation  of  bein^  always  ready  with  the  requisite  teamB 
and  laborers.  This  obligation  produced  a  correlative  right  on  his 
part  to  have  the  benefit  to  be  derived  from  the  employment  of  his 
teams  in  doing  all  the  hauling,*  and  as  it  is  evident  that  the  hauling, 
subject  to  the  qualification  in  said  article  stated,  [*  it  should  probably 
read.  Mall  the  hauling,  subject  to  the  (qualification  in  said  article 
stated,  and  as  it  is  evident  that  the  haulmg  of]  which  he  complains 
was  given  to  others,  not  from  necessity,  but  for  the  advantage  of  the 
government  in  procuring  the  hauling  to  be  done  at  cheaper  rates  than 
they  would  have  had  to  nay  him,  we  think  it  was  a  clear  violation  of 
the  contract,  for  which  the  government  is  responsible  in  damages  to 
the  plaintiff."  It  is  plain  that  upon  the  &cts  the  supreme  court  were 
of  the  opinion  that  the  United  States  had  employed  other  persons  than 
the  petitioner  to  do  ^'  hauling"  as  auchy  and  thereby  violated  the  con- 
tract with  the  petitioner.  How  the  facts  appeared  we  have  no  means 
of  determining.  They  are  very  imperfectly  reported,  and  we  have 
not  a  foil  record  of  the  case.  But  the  point  regarding  the  breach  of 
the  contract  was,  in  the  view  taken  by  both  courts  of  the  case,  wholly 
immaterial ;  for  whether  there  was  a  breach  or  not,  still  the  defendant 
was  not  personally  liable.  We  do  not  think  that  the  precise  question 
now  before  us  was  decided  in  the  case  of  Cronan  vs.  Peters. 

Such  being  our  views,  we  have  not  considered  what  would  be  the 
proper  measure  of  damages  if  it  appeared  from  the  evidence  that  the 
contract  in  question  had  oeen  broken.  We  have  not  deemed  it  neces- 
sary to  .go  into  an  examination  of  that  question. 

We  adhere  to  our  former  opinion,  that  the  petitioner  is  not  entitled 
to  relief. 


86th  CJokgrbss,  )  HOUSE  OP  BEPRESENTATIVES.  J  Bkport  C.  C. 
Ist  Session.     ]  (    No.  164. 


A.  0.  P.  NICHOLSON. 


ArsiL  1»  1858L — ^Reported  from  the  Court  of  CUims,  and  eommitted  to  a  Committee  of  the 

Whole  House  to-morrow. 


The  Court  of  Claims  gnbinitted  the  following 

REPORT. 

To  the  honorable  the  Senate  arid  House  of  Represemialives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfolly  presents  the  following  documents 
as  the  report  in  the  case  of 

A.  O.  P,  NICHOLSON  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Schedule  of  certificates  of  Superintendent  of  Public  Printing  to 
claimant,  and  transmitted  to  the  House  of  Representatives. 

3.  Claimant's  brief. 

4.  jSolicitor's  brief. 

6.  Opinion  of  the  Court  on  the  petition. 

6.  Final  opinion  of  the  Court. 

7.  Dissenting  opinion  of  Judge  Gilchrist.  • 

By  order  of  the  Court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft   fl  1  ^^1  ^^  ^^^^  Court,  at  Washington,  this  first  day  of  Aprils 

LL.  B.J   ^    jj    ^ggg 

SAM'L  H.  HUNTINGTON, 

Ohirf  Clerk  Court  of  Claims. 


lb  the  Judges  of  the  Court  of  Claims: 

The  petition  of  Alfred  0.  P.  Nicholson  respectfully  showeth :  That, 
on  the  first  day  of  March,  in  the  yter  one  thousand  eight  hundred 
and  fifty-four,  he  was  duly  elected  by  a  majority  of  all  the  rotes  ffiven 
to  the  office  of  public  printer  of  the  House  of  Bepresentatiyes  of  the 
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United  States,  under  the  act  hereinafter  mentioned,  and  he  was  do* 
Glared  by  the  presiding  officer  of  said  House  to  be  duly  elected  as  such 

Srinter,  and  that  he  then  took  upon  himself  the  performance  of  the 
uties  of  public  printer  for  said  House,  and  hath  from  thence  hitherto 
performed,  and  still  is  performing,  the  duties  required  by  law  to  be 
performed  by  such  public  printer. 

And  your  petitioner  further  represents  that,  at  the  time  of  his  said 
election,  the  compensation  provided  by  law  for  his  said  serrices  as 
such  public  printer  was  fixed  and  defined  by  virtue  of  an  act  of  Con- 
gress entitled  ^^  An  act  to  provide  for  executing  the  public  printing 
and  establishing  the  prices  thereof,  and  for  other  purposes/'  approved 
August  26,  1852.— (Session  Laws,  1851-52,  page  30.)    And  that, 
under  and  by  virtue  of  said  act,  your  petitioner  become  entitled  to  re- 
ceive from  the  treasury  of  the  United  States  divers  large  sums  of 
money  for  services  actually  rendered  and  performed  by  ypur  peti- 
tioner, his  agents,  and  servants,  by  virtue  oi  his  said  omce  of  public 
printer  to  said  House. 

And  your  petitioner  further  represents  that,  on  or  about  the  twen- 
tieth day  of  July  last.  Congress  passed  a  joint  resolution,  which  was 
approved  by  the  President  of  the  United  StateS|  and  which^  among 
other  things,  provided  as  follows : 

'^  A  joint  resolution  to  fix  the  compensation  of  the  employes  in  the  legis- 
lative department  of  the  government  j  and  to  prohibit  the  allowance  oj 
the  usual  extra  compensation  to  suck  as  receive  the  benefits  thereof 

^^  Resolved  J  dkc,  That  the  officers,  clerks,  messengers,  and  other 
employes  in  the  legislative  department  of  the  government,  shall  be 
paid  an  increased  compensation  of  twenty  per  cent,  upon  the  compen- 
sation now  received  by  them,  respectively ;  and  the  messengers  of  the 
House  of  Representatives  shall  not  receive  less  than  is  allowed  to  the 
messengers  of  the  Senate  of  the  same  class ;  such  increased  compensa- 
tion to  commence  from  the  first  day  of  July,  eighteen  hundred  and 
fifty-three ;  and  that  a  sum  sufficient  to  pay  the  same  to  the  thirtieth 
of  June,  eighteen  hundred  and  fifty-five,ls  hereby  appropriated  out  of 
any  moosy  in  the  treasury  not  otherwise  appropriated,"  which  will 
be  iound  at  page  694  in  the  Statutes  of  Congress,  as  published  by 
Little,  Brown  &  Co.,  for  1853-54. 

And  your  petitioner  further  represents  that  he  is  an  offioer  and  em- 
ploy^ in  the  legislative  department  ot  the  government,  and  included, 
and  provided  for,  in  and  by  the  said  resolution. 

And  your  petitioner  further  represents  that,  prior  to  the  first  day 
of  September,  1854,  he  become  entitled  to  rec^ve  under  and  by  virtue 
of  the  said  resolution,  as  an  increased  compensation,  a  large  amount, 
to  wit :  about  the  sum  of  fifteen  thousand  dollars ;  and  that  on  or 
about  that  day  he  demanded  payment  of  the  amount  of  the  said  in- 
creased compensation,  and  which  was  then  due,  at  the  Treasury  De- 
Sartment  of  the  United  States,  and  that  on  or  about  the  twentieth 
ay  of  September,  1854,  payment  thereof  was  refused  by  the  Secre- 
tary of  the  Treasury.  And  your  petitioner  further  represents  that 
said  payment  was  not  refused  upon  the  ground  that  vour  petitioner 
had  not  performed  the  services  for  which  he  charged,  but  because,  a4 
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the  said  Secretary  alleged,  that  it  was  not  or  could  not  have  been  the 
intention  of  Congress  to  include  and  provide  for  your  petitioner  under 
and  by  yittue  of  said  resolution,  whereas  your  petitioner  was  and  is 
included  therein,  and  fully  and  clearly  entitled  to  the  said  increased 
compensation.  And  your  petitioner  further  represents  that  the  said 
sum  of  money  so  due  to  him,  as  such  increased  compensation,  still  re- 
mains due  and  unpaid,  and  in  no  way  satisfied  or  discharged. 

And  your  petitioner  further  represents  that  since  the  time  of 
making  said  application  for  payment,  and  the  refusal  to  make  said 
payment,  your  petitioner  has  continued  to  discharge  the  duties  of  said 
office  of  public  printer,  and  that  he  has  still  further  printing  to  per- 
form, which  was  duly  ordered  by  Congress  before  its  adjournment, 
and  that  there  is  now  due  to  him,  for  such  increased  compensation,  a 
large  sum,  but  which  yodF  petitioner  cannot  now  fully  state  and  set 
forth  ;  and  that  there  will  hereafter  be  due  a  further  large  sum  for 
such  increased  compensation,  but  which  he  cannot  now  estimate. 

And  your  petitioner  further  represents  that  he  is  lawfully  and 
justly  entitled  to  the  said  increased  compensation  upon  all  the  work 
which  he  has  or  shall  perform  as  such  printer  by  order  of  the  said 
House  of  Representatives ;  and  he  prays  that  this  honorable  Court  will 
ascertain  the  amount  due  to  him  for  said  extra  compensation,  and 
order  and  decree  the  same  to  be  due  and  payable  to  him  in  conformity 
with  the  provisions  of  the  act  establishing  this  honorable  Court. 

And  your  petitioner  further  represents  that  he  is  the  sole  legal 
owner  of  the  said  claim,  and  is  entitled  to  receive  the  same,  but  that, 
at  the  time  of  his  appointment  as  such  public  printer,  he  publicly 
announced  in  the  ^^  Union"  that  he  would  share  the  profits  of  said 
printing  equally  with  the  legal  representatives  of  the  late  Bobert 
Armstrong,  who  held  said  office  at  tne  time  of  his  death ;  which  an- 
nouncement he  intends  to  conform  to  and  fulfill. 

A.  0.  P.  NICHOLSON. 

Dated  June  21, 1856. 

DiBTRioT  OF  Columbia,         ) 
CUy  and  County  of  Washington  j  )    '  * 

Alfred  0.  P.  Nicholson,  being  duly  sworn,  doth  depose  and  <iay, 
that  the  facts  stated  in  the  foregoing  petition  are  true,  to  the  best  of 
his  knowledge  and  belief. 

A.  0.  P.  NICHOLSON. 

Subscribed  and  sworn  this  twenty-third  day  of  June,  1855,  »>e^ore 
me. 

J.  D.  CLARK, 

Juitiee  of  the  Peaoc^ 
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A. 

Schedule  of  certificaiea  iastied  by  A.  O.  Seaman,  Superiniendeni  of  (ke 
Public  Printing^  to  Hon,  A.  0.  P.  Nicholson,  cia  printer  to  the  SenaU, 
from  the  \8t  of  July ,  1853,  to  the  15^A  of  May,  1856. 


Date. 


Amount. 


June  20,  1854  ... 
August  8,  1854  .. 
October  26,  1854  . 
November  9,  1854 
April  14,  1856.... 
April  15,  1856.... 
April  15,  1856... 

Total 


$2, 216  76 

1,868  60 

158  20 

30  00 

5,468  84 

345  56 

419  47 


10,507  43 


B. 

Schedule  of  certificates  issued  by  A.  G.  Seaman,  Superintendent  of  tie 
Public  Printing,  to  Hon,  A.  0.  P.  Nicholson,  as  printer  to  the  Houm 
of  Representatives,  from  the  \st  of  July,  1853,  to  the  IMh  May,  1866. 


Date. 

Amount. 

Date. 

Amount. 

1854. 
ADril  20 

$2, 359  26 

1,419  58 

6,092  50 

1,264  51 

780  26 

2.925  97 
5, 106  67 
9,433  53 
2,098  16 

340  50 

•3,680  33 

5,738  25 

2,486  50 

389  40 
4, 189  26 
1,912  75  • 
1, 659  88 

323  37 
4, 156  81 

769  82 
231  00 

1.926  60 
1,386  03 

1855. 

$487  03 

June  2.................... 

Ainuary  26  ............ 

3,517  23 
178  20 

June  20................ 

February  9  ............ 

July  12 : 

Februarv  10  ........... 

440  38 

July  12 

March  7............... 

1, 152  44 

July  12 

March  9 ............ 

816  59 

AuflTUst  8.................. 

March  9............... 

3, 795  70 
8, 724  65 
2,732  75 

AnflrnHt  24.... .....^...^...r 

April  6 

AuflTufit  31.... ............. 

April  26 

Sentember  28.............. 

April  26 

2, 866  74 

Sentember  28.............. 

May  16 

674  85 

October  26  ................ 

May  19 

3, 121  12 
1,850  79 

October  26  ....  ............ 

June  1. ....... ........ 

October  26  — ..  . . 

June  5................ 

47  85 

November  9............... 

June  13..... .......... 

1, 122  84 

November  17.............. 

June  30............... 

4, 435  07 

December  6. ...... ......... 

July  24 

6, 065  90 

December  8......... ... 

September  21 ...... 

7,318  12 

December  29.  ............. . 

1856. 
January  28  ............ 

1855. 

4, 522  69 

13, 025  11 

250  80 

February  29  ...... 

Januarv  18  ................ 

March  19 

JftnnRrv  Ifi            

Total.. 

Jannarv  19  .......n^^. ...... 

127,812  84 

i 

Office  Sufsbintknj>juit  Pitbijo  Pbimtibo, 

Wmkmgton,  December  15,  1856. 

I  hereby  certify  that  the  within  papers,  marked  A  and  B,  are  correct  schedules  of 
certificates  issued  to  Hon.  A.  O.  P.  Nicholson,  as  printer  to  the  Senate  and  House  of  Bepre- 
lentatilves  United  States,  from  the  1st  of  July,  1853,  to  the  15th  of  May,  1856. 

A.  G.  SEAMAN, 


A.   O.  P.  NICHOLSON. 


A.  O.  P.  NICHOLSON  w.  THE  UNITED  STATES. 

The  opinion  of  the  Court  was  delivered  by  Chief  Justice  Giuihribt. 

The  joint  resolution  of  August  3, 1846,  (9  Stat,  at  Large,  113^  pro- 
vided that  the  printing  of  Congress  should  be  let  to  the  lowest  bidder, 
and  should  be  done  hj  contract.  By  the  act  of  August  26, 1852,  (Ist 
session  32d  Congress,  page  30)  this  resolution  was  repealed.  The  2d 
section  of  this  act  provided  that  there  should  be  a  superintendent  of 
the  public  printing.  The  8th  section  enacted  that  ''  there  shall  be 
elected  a  public  printer  for  each  House  of  Congress,  to  do  the  printing 
for  the  Congress  for  which  he  or  they  maybe  chosen,"  &c.,  and  it 
stated  also  the  rates  of  compensation  for  such  printing  as  might  be 
ordered  by  Congress. 

By  the  2d  section  of  the  act  of  April  22,  1854,  (1st  sess.  33d  Cong, 
page  276)  it  was  enacted  that  twenty  per  cent,  be  added  to  the  pay  of 
the  messengers,  packers,  laborers,  and  watchmen  of  the  different  ex- 
cutive  departments  of  the  government,  and  to  certain  other  persons 
specified  therein. 

On  the  20th  of  July,  1854,  Tlst  sess.  33d  Cong.,  page  594)  it  was 
provided  by  a  joint  resolution  tnat  '^  the  officers,  clerks,  messengers, 
and  other  employes  in  the  legislative  department  of  the  government 
shall  be  paid  an  increased  compensation  of  twenty  per  cent,  upon  the 
compensation  now  received  by  them  respectively."  This  increased 
compensation  was  to  commence  from  the  1st  day  of  July,  1853,  and  a 
sum  sufficient  to  pay  it  to  the  30th  of  June,  1855,  was  to  be  appropri- 
ated. It  was  provided  also,  that  no  person  whose  compensation  was 
increased  by  the  act  of  April  23,  1854,  should  be  benefitted  by  the 
resolution. 

On  the  1st  day  of  March,  1854,  the  claimant  was  elected  public 
printer  of  the  House  of  Representatives,  and  his  allegation  is  that  he 
18  an  officer  and  employ^  in  the  legislative  department  of  the  govern- 
ment, and  included  and  provided  for  by  the  resolution. 

The  question,  therefore,  is,  whether  he  be  such  an  officer  or  em- 
ployS  as  the  resolution  contemplates.  As  it  is  very  evident  that  he  is 
neither  a  "  clerk'*  nor  a  "  messenger,*'  he  must  be  either  an  "  officer'* 
or  an  ^^employS'*  in  order  to  be  entitled  to  the  compensation  he 
seeks. 

The  word  ^^employS  '*  has  been  adopted  from  the  French,  and  con- 
siderably used  by  us.  It  is  a  noun,  the  meanings  of  which  are  defined 
to  be,  ^H.  person  employed ;  person  in  another's  employ.  2.  (pub. 
admn.)  clerk."  It  is  very  difficult  to  imagine  who  are  properly  in* 
eluded  in  the  class  of  employes  if  the  public  printer  be  excluded.  He 
is  a  person  employed  in  the  legislative  department  for  a  certain  pur- 
pose, as  much  so  as  any  person  can  be  said  to  be  employed  in  any  de- 
partment. The  term  is  generic,  and  is  so  used  in  the  act,  for  the 
words  are  ^^  officers,  clerks,  messengers,  and  other  employes,"  thus 
applying  the  word  ^^employS'*  to  each  of  the  classes  specifically 
mentioned.  There  is  no  room  for  any  etymological  refinements.  The 
natural  and  plain  meaning  of  the  word  is  such  as  to  include  the 
claimant. 
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But 'the  claimant  is  also  an  ^^  officer"  in  the  le^islatiye  department. 
We  need  go  no  further  than  the  language  of  Chief  Justice  Marshall 
to  be  satisfied  of  this.     In  the  United  States  t;^.  Maurice,  (2  Brock., 
i03,)  he  says,  ^^  an  office  is  defined  to  be  a  public  charge  or  employ- 
ment, and  he  who  performs  the  duty  of  an  office  is  an  officer.    If 
employed  on  the  part  of  the  United  States,  he  is  an  officer  of  the  United 
States.     *     *    If  a  duty  be  a  continuing  one,  which  is  defined  by 
rv.les  prescribed  by  the  government,  and  not  by  contract,  which  an 
iiidividual  is  appointed  by  government  to  perform,  who  enters  on  the 
duties  appertaining  to  his  station  without  any  contract  defining  them, 
if  those  duties  continue  though  the  person  be  changed,  it  seems  very 
difficult  to  distinguish  such  a  charge  or  employment  from  an  office,  or 
tbe  person  who  performs  the  duties  from  an  officer." 

There  is  a  rule  to  be  applied  in  the  construction  of  statutes  which 
is  familiar  to  the  lawyer  as  established  by  authority,  and  which  is 
recommended  alike  to  him  and  all  other  persons  by  its  practical  good 
Bense  and  necessity,  and  this  is,  that  the  meaning  of  a  statute  is  to  be 
ascertained  from  the  language  used^  and  not  by  inquiring  of  the  indi- 
vidual members  of  the  legislature  what  they  intended  by  enacting  the 
iaw.  In  the  case  of  Aldridge  w.  Williams,  (3  Howard,  24,)  the  court 
say :  *^  In  expounding  this  law  the  judgment  of  the  court  cannot,  in 
any  degree,  be  influenced  by  the  construction  placed  upon  it  by  indi- 
vidual members  of  Congress  in  the  debate  which  tooK  place  on  its 
passage,  nor  by  the  motives  or  reasons  assigned  by  them  for  supporting 
or  opposing  amendments  that  were  ofiered.  The  law,  as  it  passed,  is 
the  will  of  the  majority  of  both  Houses,  and  the  only  mode  in  which 
that  will  is  spoken  is  in  the  act  itself,  and  we  must  gather  their 
intention  from  the  language  there  used,  comparing  it,  when  any  am- 
biguity exists,  with  the  laws  upon  the  same  subject,  and  looking,  if 
necessary,  to  the  public  history  of  the  times  in  which  it  was  passed.'' 
If  Congress  pass  a  law,  the  natural  import  of  which  is  different  from 
the  effect  intended  to  be  given  to  it  by  those  who  voted  for  it,  the  only 
safe  rule^  nevertheless,  is  to  take  the  act  as  it  stands  as  conveying  the 
intention  of  Congress.  If  the  law  be  defective,  it  can  be  remedied  only 
by  subsequent  legislation.  This  general  principle  is  too  well  and  too 
widely  established  to  need  a  reference  to  authorities  to  sustain  it  at 
this  late  day.  In  this  case  the  word  ''  officer'*  and  the  word  **em- 
ployS  "  are  terms  of  the  most  general  and  comprehensive  character. 
There  is  nothing  in  the  resolution  to  modify  tnem  or  to  limit  their 
application  to  officers  or  employes  of  any  particular  description.  If 
the  claimant  can  fairly  be  considered  as  an  **  officer"  or  an  "employe" 
it  is  sufficient.  There  may  be  various  classes  of  persons  coming  within 
these  appellations,  but  the  resolution  does  not  define  any  particular 
class  to  which  the  claimant  is  to  belong  in  order  to  be  entitled  to  the 
increased  compensation.  There  is  nothing  inconsistent  with  other 
acts  of  Congress  in  holding  that  the  public  printer  is  embraced  by  this 
resolution.  It  may  or  may  not  be  inexpedient  that  he  should  be  in- 
cluded, and  different  opinions  may  have  been  entertained  in  Congress 
as  to  the  propriety  of  including  him  ;  but  with  such  considerations  we 
have  nothing  to  do,  our  duty  being  to  expound  the  law  and  not  to 
make  it.    Where  the  language  of  an  act  is  explicit,  and  where  a  per- 
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son,  like  the  public  printer,  is  appointed  to  perform  certain  duties  in 
the  legislative  department,  it  is  extremely  difficult,  unless  we  go 
beyond  the  resolution  to  ascertain  its  meaning,  to  state  the  particular 
reasons  why  he  is  not  an  officer  or  employ^.  When  it  is  said  that 
the  increased  compensation  was  intended  only  for  those  wno  received 
fixed  salaries  for  purely  personal  services,  we  are  constrained  to 
answer,  that  if  such  were  the  intention  of  Congress  they  have  used  no 
words  to  indicate  it ;  and  that  we  look  in  vain  for  any  authority  to 
make  such  a  discrimination  between  different  classes  of  officers  de- 
pending upon  the  manner  in  which  their  services  are  rendered  to  the 
united  States.  We  do  not  see  how  the  result  contended  for  by  the 
Solicitor  can  be  reached,  without  assuming,  in  the  first  place,  that 
Congress  intended  to  make  a  discrimination  between  the  different 
officers,  and  then  straining  the  principle  of  construction  to  its  furthest 
limits,  by  assuming,  in  addition,  that  the  discrimination  they  intended 
was  of  this  particular  character. 

As  the  simple  and  obvious  construction  of  the  resolution  seems  to 
Qs  to  be,  that  the  public  printer  is  included  within  its  operation,  we 
shall  direct  testimony  to  be  taken. 


Mr.  Nichcison^a  argument  submitted  to  the  honorable  Court  of  Gimme  in 

behalf  of  the  petitioner. 

A.  0.  P.  Nicholson  w.  United  States. 

The  case  stated  by  the  petitioner  involves  the  construction  of  the 
joint  resolution  of  Congress,  approved  July  20,  1854,  (p.  594,)  and 
entitled  '^  Joint  resolution  to  fix  the  compensation  of  the  employes  in 
the  legislative  department  of  the  government,''  &c.  The  precise 
question  presented  is,  whether  Congress  intended  by  the  language  em- 

Sloyed  in  that  resolution  to  confer  its  benefits  on  the  public  printers. 
*he  language  used  is  this:  ^'The  officers,  clerks,  messengers,  and 
other  employes  in  the  legislative  department  of  the  government  shall 
be  paid  an  increased. compensation  of  20  per  cent,  upon  the  compen- 
sation now  received  by  them  respectively.  No  question  exists  as  to 
the  public  printers  bein^  engaged  in  some  capacity  ^4n  the  legislative 
department;  but  the  right  of  the  petitioner  to  a  judgment  depends 
upon  the  iurther  question,  whether  the  public  printer  is  either  an 
omcer  or  an  employ^.  If  he  be  the  one  or  the  other,  or  both,  ho  is 
embraced  by  the  terms  of  the  law,  and  was  intended  to  be  benefitted 
by  it,  unless  there  is  something  else  going  to  show  that  the  public 
printer  was  meant  to  be  excluded. 

The  first  remark  respectfully  submitted  is,  that  the  jprovision  for 
the  increase  of  the  compensation  of  those  embraced  is  universal  in  its 
terms ;  it  includes  the  beneficiaries  by  entire  classes,  and  then  by  still 
broader  terms  of  description ;  it  embraces  all  and  excepts  none — the 
officers,  clerks,  messengers,  and  other  employes, — tantamount  to  say- 
ing ALL  officers,  clerks,  &c.  If  this  be  a  fair  construction,  it  is  at  least 
prima  fade  clear,  that  if  the  public  printer  is  either  an  officer  or  em- 
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ploy^,  it  was  the  intention  of  Congress  to  provide  for  him  nnder  tlie 
general  language  employed. 

But  in  the  next  place,  the  more  important  question  presents  itself: 
Is  the  public  printer  either  an  oflScer  or  employe  ?    The  terms  used  in 
the  resolution  are  too  plain  to  require  a  resort  to  lexicographers  to 
ascertain  their  meaning.     Clongress  seems  to  have  taken  special  care 
to  avoid  all  doubt  or  uncertainty  as  to  its  meaning.     It  was  not  deemed 
sufficiently  explicit  and  comprehensive  to  provide  for  all  officers,  bat, 
lest  some  question  might  arise  as  to  the  construction  of  that  term,  it 
was  deemed  proper  to  use  a  word  which  would  clearly  embrace  any 
species  of  employ^,  whether  an  officer,  or  a  laborer,  or  contractor ;  for 
this  purpose  the  term  ^^  and  other  employes"  was  adopted.     It  is  im- 

{ possible  to  find  in  the  long  list  of  persons  in  the  service  of  the  legis- 
ative  department,  any  who  do  not  fall  either  within  the  description 
of  officers,  or  clerks,  or  messengers,  or  employes.  The  public  printer, 
though  not  the  most  important  officer  or  employe,  receives,  perhaps^ 
the  largest  aggregate  amount  of  compensation  for  his  services  ;  and, 
therefore,  it  is  not  probable  that  the  fact  would  be  overlooked  by  Con- 
gress, that  he  was  embraced  by  the  terms  of  the  resolution.  If  it  was 
not  intended  that  he  should  have  the  benefit  of  the  law,  it  is  legitimate 
to  infer  that  an  exception  would  have  been  made  as  to  him.  - 

As  it  is  enough  for  the  petitioner  to  locate  him  within  the  terms  of 
the  law,  either  as  officer  or  employ^,  it  is  not  necessary  to  discuss  the 
question  as  to  which  of  the  descriptions  he  belongs.  If  this  were  im- 
.portant;  it  would  be  readily  settled  by  reference  to  the  act  of  CongresB 
providing  for  the  election  of  public  printers,  passed  in  1852,  (p.  30.) 
Every  requisite  of  an  office  is  there  specified  and  defined  with  unmi»- 
t^keable  clearness.  Indeed,  it  can  scarcely  be  regarded  as  an  open 
question,  if  the  decision  of  the  identical  point  by  the  House  of  Repre- 
sentatives is  authority  in  the  case.  The  public  printer  elected  on  the 
1st  of  December,  1853,  died  in  February,  1854,  whilst  Congress  was 
in  session.  The  question  at  once  arose^  whether  his  administrator 
should  proceed  to  execute  the  public  printing,  or  whether  the  House 
should  elect  his  successor.  If  the  public  printer  was  an  officer,  his 
death  created  a  vacancy  which  must  be  filled  by  an  election.  If  he 
was  only  a  contractor,  his  administrator  would  be  required  to  fulfill 
the  contract.  Upon  full  debate,  the  House  decided  that  the  public 
printer  was  an  officer,  that  his  office  becatiie  vacant  by  death,  and  im- 
mediately proceeded,  upon  that  decision,  to  elect  a  successor.  The 
same  House  which  made  this  decision  passed  the  joint  resolution  under 
examination.  The  proceedings  in  the  case  are  reported  during  the 
last  days  of  February,  1854. 

But  when  the  petitioner  presented  his  claim  at  the  Treasury  De- 
partment, it  was  not  rejected  by  the  Secretary  upon  the  ground  that 
the  public  printer  was  not  embraced  by  the  language  of  the  law  :  on 
the  contrary,  in  his  written  opinion  the  Secretary  virtually  concedes 
that  the  public  printer  is  either  an  officer  or  an  employ6,  and  probably 
both,  but  be  was  of  opinion  that  he  was  not  such  officer  or  employ^ 
as  Congress  intended  to  provide  for.  It  was  not  intimated  by  him 
that  there  is  anything  in  the  joint  resolution  which  could  be  construed 
to  exclude  the  public  printer,  but  he  claimed  the  right  in  construing 
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it  to  look  outside  of  the  language  of  the  joint  resolution,  and  to  suh- 
stitute  for  the  congressional  intention,  as  contained  in  that  language, 
his  individual  impression  as  to  whether  the  memhers  of  Congress,  when 
▼oting  for  the  resolution,  had  specially  in  their  mind's  eye  the  puhlic 
printer,  as  well  as  all  the  other  officers  and  employes.  The  petitioner 
controverted  earnestly  the  legality  of  the  mode  of  construction  adopted 
by  the  Treasury  Department.  It  may  not  be  necessary,  or  even  rel^ 
vant,  to  inquire  whether  the  accounting  officers  of  the  Treasury  De- 
partment are  bound  by  the  same  rules  of  construction  of  statutes  as 
prevail  in  courts  of  justice.  But  as  the  case  is  now  presented  for  ad- 
judication by  a  court,  it  becomes  onlv  necessary  to  ascertain  the  rules 
of  construction  which  govern  judicial  tribunals. 
The  following  rules  are  the  settled  law  of  the  land  : 
First.  The  words  of  a  statute,  if  of  common  use,  are  to  be  taken  in 
their  natural,  plain,  obvious,  and  ordinary  signification  and  import. 

Second.  The  meaning  of  statutes  is  to  be  derived  from  the  statutes 
themselves,  where  there  is  no  ambiguity  upon  their  face,  without  re- 
sorting to  subtle  and  forced  constructions,  for  the  purpose  of  limiting 
or  extending  their  operation. 

Third.  Where  the  meaning  is  plain,  no  consequences  are  to  be  re- 
garded in  the  interpretation,  for  this  would  be  assuming  legislative 
authority. 

These  positions  are  sustained  by  high  judicial  authority,  which  will 
be  cited.  The  first  proposition  is  taken  verbatim  from  the  1st  vol.  of 
Kent,  p.  462. 

In  Waller  vs.  Harris,  (20  Wend.,  555,  p.  561,)  Bronson,  J.,  said: 
'^  The  current  of  authority,  at  the  present  day,  is  in  favor  of  reading 
statutes  according  to  the  natural  and  most  obvious  import  of  the  lan- 
guage, without  resorting  to  subtle  and  forced  constructions,  for  the 
purpose  of  either  limiting  or  extending  their  operation.  Courts  can- 
not correct  what  they  may  deem  either  excesses  or  omissions,  in 
legislation." 

Kent  approves  of  this  opinion  in  the  first  volume  of  his  Commen- 
taries^ p.  463. 
Smith,  in  his  Commentaries,  at  p.  697,  says : 
'^  Where  the  meaning  of  a  statute  is  doubtful,  the  consequences 
may  be  considered ;  but  where  the  meaning  is  plain,  no  consequences 
are  to  be  regarded  in  the  interpretation,  for  this  would  be  assuming 
legislative  authority . ' ' 

In  Putnam  vs.  Langley,  (11  Pick.,  487,  p.  490,)  Shaw,  Ch.  J.,  said : 
^^  Where  the  language  is  clear,  and  where,  of  course,  the  intent  is 
manifest,  the  court  is  not  at  liberty  to  be  governed  by  considerations 
of  inconvenience." 

In  The  United  States  vs.  Fisher,  (2  Cranch,  421,)  Marshall,  Ch.  J., 


'^  If  the  intention  of  the  legislature  be  expressed  in  terms,  which 
are  sufficiently  intelligible  to  leave  no  doubt  in  the  mind,  when  the 
words  are  taken  in  their  ordinary  sense,  it  would  be  going  a  great  way 
to  say  that  a  constrained  interpretation  must  be  put  upon  them  to 
avoid  an  inconvenience  which  ought  to  have  been  contemplated  in  the 
legislature  when  the  act  was  passed,  and  which,  in  their  opinion,  was 
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probably  overbalanced  by  the  particular  advantages  it  was  calculated 
to  produce/' 

He  also  held  that  where  the  enacting  clause  was  broad  enough  to 
cover  a  case,  those  who  oppose  its  being  included  must  show  an  intent 
varying  from  that  which  the  words  import,  which  has  not  and  canoot 
be  done  in  the  present  case. 

In  the  Schooner  Paulinas'  Cargo  vs.  The  United  States,  (7  Cranch, 
62,)  Marshall,  Oh.  J.,  held : 

^'  In  construing  laws,  it  has  been  truly  stated  to  be  the  duty  of  tbe 
courts  to  effect  the  intentions  of  the  legislature  ;  but  this  intention  is 
to  be  searched  for  in  the  words  which  the  legislature  has  employed  to 
convey  it." 

In  Shepard  V8.  Gtesnold,  (Vaughn's  Rep.,  169,)  Vaughn,  Ch.  J., 
held : 

^^  That  the  meaning  of  things  spoken,  or  written^  must  be,  as  it  hath 
been  constantly  received  to  be,  taken  from  common  acceptation." 

Kent,  in  vol.  1,  p.  461,  of  his  Commentaries,  says: 

**  The  true  meaning  of  the  statute  is  generally  and  properly  to  be 
sought  from  the  body  of  the  act  itself." 

Also,  laid  down  in  the  same  words  in  Smith's  Com.,  709. 

In  Aldridge  vs.  Williams,  (3  How.,  1,)  Chief  Justice  Taney  said : 

^^  The  law  as  it  passed  is  the  will  of  a  majority  of  both  Houses  ;  and 
the  only  mode  in  which  that  will  is  spoken  is  in  the  act  itself ;  and 
we  must  gather  the  intention  from  the  language  there  used." 

In  Wilkinson  w.  Lelond,  (2  Pet.,  627,  p.  661,)  Story,  J.,  said: 

**  This  is  a  legislative  act,  and  is  to  be  interpreted  according  to  the 
intention  of  the  legislature  apparent  on  its  face.  Every  technical  rule 
as  to  the  construction  and  force  of  particular  terms  must  yield  to  the 
clear  expression  of  the  paramount  will  of  the  legislature." 

In  Martin  vs.  Hunter,  (1  Wheat,  304,  p.  326,)  referring  to  the 
Constitution,  which  is  construed  by  the  same  rules  as  statutes.  Story, 
J. ,  said : 

"  This  instrument^  like  every  other  grant,  is  to  have  a  reasonable 
construction  according  to  the  import  of  its  term  ;  and  where  a  power 
is  expressly  given  in  general  terms,  it  is  not  to  be  restrained  to  par- 
ticular cases,  unless  that  construction  grows  out  of  the  context  ex- 
pressly, or  by  necessary  implication.  7he  words  are  to  be  taken  in 
their  natural  and  obvious  sense,  and  not  in  a  sense  unreasonably  re* 
stricted  or  enlarged." 

Numerous  other  cases  of  like  import  might  be  cited,  sustaining  the 
rules  above  stated.  If  the  language  of  the  resolution  is  to  receive  its 
natural,  plain,  and  obvious  construction,  without  a  forced  meaning 
being  attached  so  it,  it  must  certainly  include  the  public  printer. 

The  application  of  these  rules  requires  us  first  to  examine  the  lan- 
guage of  the  resolution  to  ascertain  whether  there  is  any  ambiguity 
on  the  face  of  it.  Its  title  purports  to  "fix  the  compensation  of  the 
employes  in  the  legislative  department,  of  the  government."  The 
term  employe  is  the  only  one  about  which  any  difference  of  interpre- 
tation could  well  exist.  The  word  is  used  by  writers  in  two  senses— 
the  one  limited  and  restricted,  and  the  other  general  and  unlimited. 
If  the  language  in  the  body  of  the  resolution  had  been  no  more  ex- 
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plicit  than  that  in  the  caption,  it  is  but  candid  to  say  that  doubts  as 
to  the  intention  of  Congress  might  exist.  But,  as  if  Congress  felt  the 
necessity  of  defining  the  meaning  which  it  attached  to  the  word  em- 
ployesy  the  language  of  the  resolution  is  found  to  be  such  as  is  proper 
to  remove  all  ambiguity.  ^^  The  officers,  clerks,  messengers,  and  other 
employes,"  &c.  The  term  officer  would  seem  to  have  been  adopted  as 
a  general  word  of  description,  and  the  words  ^'  clerks"  and  ^^  messen- 
gers" given  by  way  of  specifications ;  but  to  avoid  the  trouble  of 
enumerating  aUf  and  the  danger  of  omitting  scmey  the  additional  de- 
scriptive language  is  used,  and  other  employes — meaning  clearly  that 
clerks  and  messengers  are  officers,  but  that  they  are  not  all  the  officers 
intended  to  be  embraced,  and  to  avoid  the  trouble  and  danger  of  a 
specific  enumeration,  all  other  persons  employed  in  the  legislative 
department  who  are  not  known  as  clerks  or  messengers  are  described 
by  the  more  comprehensive,  descriptive  language — *^all  other  em- 
ployes." 

It  will  scarcely  be  maintained  that  the  resolution  is  ambiguous  be- 
cause it  does  not  specify  all  the  beneficiaries  by  name.  For  example, 
when  the  resolution  provides  that  the  officers  and  employes  of  the 
legislative  department  shall  receive  an  additional  compensation,  is 
the  language  less  ambiguous  than  if  it  provided  that  off  clerks,  mes- 
sengers, doorkeepers,  postmasters,  &c.,  enumerating  all  who  fall 
within  the  terms  officer  or  employ^  ?  If  Congress  declare  by  law  that 
all  of  a  certain  ship's  crew  shall  be  paid  twenty  dollars  each,  is  that 
language  less  definite  and  certain  than  if  the  law  named  each  one  of 
the  ship's  crew  by  name,  and  declared  that  each  should  receive  twenty 
dollars?  In  the  one  case  the  intention  of  Congress  is  more  apparent 
and  obvious  than  in  the  other,  but  not  less  certain  than  fixed.  Id  cer- 
ium est  quod  eertum  reddi  is  the  maxim  of  law  applicable.  If  then 
the  public  printers  are  either  officers  or  employes,  they  are  as  certainly 
included  by  the  general  description  in  the  resolution  as  if  they  had 
been  designated  by  the  name  of  public  printer. 

It  will  not  fix  any  ambiguity  on  the  resolution  to  say,  that  if  Con- 
gress had  meant  to  include  the  public  printers,  they  would  have  been 
named  as  such  in  so  many  words.  It  will  be  observed  that  only  two 
classes  of  officers  or  employes  are  named ;  all  the  others,  and  the  list 
is  by  no  means  a  short  one,  are  embraced  within  the  general  description 
either  as  officers  or  employes.  The  resolu|iion  has  not  been  regarded 
as  ambiguous  by  the  Treasury  Department,  because  the  sergeatit-at- 
arms,  doorkeeper,  postmaster,  &c.,  &c.,  were  not  designated  by 
name ;  yet  no  one  has  ever  doubted  that  these  officers  were  as  clearly 
embraced  as  were  the  clerks  and  messengers.  Why,  then,  can  tue 
omission  to  designate  the  public  printers  by  name,  any  more  throw 
ambiguity  over  the  resolution  ?  They  are  as  clearly  officers  or  em- 
ployes as  are  the  sergeants-at-arms,  doorkeepers,  postmasters,  &c., 
&c.  The  failure  to  make  out  a  specific  inventory  of  the  officers  and 
employes  intended  to  be  embraced,  does  not  render  the  resolution  less 
certain  and  explicit^  since  the  same  result  exactly  is  secured  by  using 
general  and  comprehensive  terms  of  description. 

The  case  stands  then  thus :  The  resolutions  provides  for  officers  and 
employes ;  the  public  printer  is  included  in  both  terms,  and  he  is 
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therefore  literallj  provided  for  ia  it.    The  words  beine  clear  and 
express,  there  is  no  room  for  construction.     There  is  nothing  in  the 
resolution,  in  its  title,  in  any  other  act  in  pari  materia^  or  in  tke 
public  history  of  the  times,  to  raise  a  doubt  as  to  its  meanings  or  that 
Congress  did  not  fully  express  its  intentions.    Its  literal  execution  can 
by  no  possibility  lead  to  any  absurb  or  ruinous  conse.quences.    Bat 
if  it  would,  the  words  of  the  resolution  being  plain,  unequivocal,  and 
imperative,  they  must  be  followed.     There  is  not  a  particle  of  legal 
evidence  in  the  resolution,  or  out  of  it,  that  shows  that  Congress  did 
not  mean  what  it  said.     This  being  so,  we  have  the  authority  of  the 
Supreme  Court  of  the  United  States,  for  saying  that  the  resolution 
should  be  executed  according  to  its  letter.     So  far  as  the  doorkeeper 
and  others  are  concerned,  the  Treasury  Department  has  followed  these 
decisions,  and  would  seem  to  be  bound  by  its  own  precedents.  If  the 
resolution  is  wrong,  which  the  petitioner  by  no  means  admits,  the 
responsibility  rests  with  Congress,  and  not  with  those  who  execute  it. 
If  such  were  the  case,  a  second  wrong  should  not  be  committed  by 
executing  it  in  a  wrongful  manner. 

As  the  Secretary  of  the  Treasury  rejected  the  claim  of  the  public 
printer  upon  the  ground  that,  according  to  his  opinion,  it  was  not  the 
intention  of  Congress  to  extend  to  him  the  benefits  of  the  joint  resolu- 
tion, it  may  not  be  irrelevant  to  allude  to  the  reasons  assigned  for  his 
opinion,  although  these  reasons  are  all  based  upon  assumptions  or 
conjectures  entirely  foreign  to  the  resolution. 

1.  Much  stress  was  laid  by  the  Secretary  on  the  amount  of  compen- 
sation which  the  public  printer  receives  from  the  treasury.  It  was 
assumed  that  he  receives  annually  $100,000,  and  consequently,  that, 
under  the  joint  resolution,  the  amount  would  be  increased  to  $120,000. 
He  thinks  it  improbable  that  Congress  intended  to  make  so  large  an 
increase  of  the  printer's  compensation.  Most  of  the  other  officers  and 
employes  receive  salaries  for  their  personal  services ;  and  it  is  assumed 
that  Congress  provided  the  increased  compensation  of  20  per  cent, 
because  the  increased  expenses  of  living  at  Washington  rendered  a 
corresponding  increase  of  compensation  necessary  to  secure  to  them  a 
reasonable  remuneration  for  their  labor.  Though  there  is  nothing  in 
the  joint  resolution  showing  it,  the  true  reason  is  probably  stated  for 
the  increased  compensation.  The  {Secretary  seems  to  have  concluded 
that  this  reason  would  not  apply  to  the  printer,  because  of  the  lar^ 
amount  received  by  him ;  falling  into  the  error  of  supposing  that  this 
large  amount  is  received  by  way  of  salary.  If  it  had  occurred  to  him 
that,  out  of  the  compensation,  not  the  salary,  paid  to  the  printer  hj 
the  government,  he  must  pay  the  wages  earned  by  those  m  his  em- 
ployment, the  amount  necessary  to  procure  the  machinery  for  the  exe- 
cution of  the  public  work,  the  expenses  of  running  this  machinery  and 
keeping  it  in  repair,  to  say  nothing  of  the  heavy  risk  he  is  constantly 
under,  he  must  have  seen  that,  out  of  the  large  amount  received  bj 
him,  only  a  fair  portion  falls  to  his  share  as  actual  profits  or  salary. 
In  fixing  the  rate  of  his  compensation,  it  is  presumable  that  all  these 
things  were  considered,  and  prices  adopted  which  would  afford  reason- 
able profits.  If,  after  the  rates  were  fixed,  an  increase  of  20  per  cent, 
should  take  place  in  all  the  expenditures  to  which  he  is  subjected, 
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whether  for  machinery,  for  labor  in  running  and  repairing  it,  or  the 
lahor  of  printers  in  executing  the  work,  it  follows,  necessarily,  that 
his  profits  or  his  salary  would  be  diminished  in  the  same  proportion. 
An  addition,  therefore,  to  his  compensation  would  not  inure  to  the 
increase  of  his  profits  to  that  amount,  but  would  only  secure  to  him 
the  salary  intended  to  be  secured  when  the  rates  were  originally 
fixed.  It  is,  therefore,  reasonable  to  suppose  that  Congress  understood 
those  facts  as  bearing  upon  the  public  printer,  as  well  as  upon  the 
other  officers  and  employes,  and  that  the  same  measure  of  justice  was 
intended  to  be  meted  out  to  all.  Certain  it  is,  that  no  reason  existed 
for  increasing  the  compensation  of  the  other  officers  and  employes 
that  did  not  exist  with  equal  force  in  behalf  of  the  printer.  To  as- 
sume, therefore,  that  all  the  officers  and  employes  were  provided  for 
except  the  public  printer,  is  to  attribute  to  Congress  a  palpable  act 
of  injustice. 

2.  The  Secretary  of  the  Treasury  has  the  impression  that  Congress 
intended  to  ffive  the  20  per  cent,  for  the  pereonal  services  of  those 
embraced  in  ^e  joint  resolution  who  received  ^^fixtd  aalarieaj"  and 
not  to  the  public  printers,  whose  compensation  arose  mostly  from 
the  labor  of  others,  and  fluctuates  according  to  the  amount  of  work 
ordered  by  Congress.  Whence  such  an  impression  is  deduced  it  is 
not  easy  to  see.  It  is  certain  that  there  is  no  foundation  for  it  in  the 
joint  resolution.  It  is  an  assumption  wholly  unsupported  by  any- 
thing in  the  law  or  in  the  history  of  its  enactment.  Is  there  reason 
or  Justice  in  the  discrimination  suggested  ?  Why  should  those  having 
^'nxed  salaries"  have  their  salaries  increased  anymore  than  those 
whose  services  are  computed  in  a  different  mode  ?  The  officer  with 
a  fixed  salary  earns  the  amount  by  his  personal  labor  alone,  and  out 
of  the  fixed  amount  he  must  pay  the  expenses  of  himself  and  family ; 
but  the  government  supplies  him  with  all  the  machinery  and  appli- 
ances necessary  to  do  his  work.  Congress  finds  that  these  expenses 
have  increased  20  per  cent,  since  the  salary  was  fixed.  In  a  spirit  of 
justice,  a  like  increase  is  added  to  the  ofacer's  salary.  The  public 
printer  is  elected  to  do  all  the  work  ordered  by  Congress,  be  it  much 
or  little,  and  the  price  of  each  possible  job  is  fixed  in  advance.  To 
execute  the  duties  of  his  office,  unlike  the  other  officers  and  employes, 
he  must  make  an  investment  in  advance  for  machinery,  and  materials, 
and  supplies,  sufficient  to  do  whatever  work  may  be  ordered.  He  is 
not  expected  to  do  all  the  work  by  his  own  hands,  but  by  employing 
laborers  under  him.  At  the  time  the  rates  for  each  job  were  fixed,  the 
price  of  machinery,  materials,  supplies,  and  of  all  kinds  of  labor,  was 
known,  and  was  considered  in  arranging  the  tariff  of  prices  for  printing. 
The  salary  of  the  public  printer  is  the  amount  left  to  him  after  pay- 
ing all  the  expenses  of  executing  the  work.  If  the  amount  of  print- 
ing ordered  was  always  the  same,  and  the  prices  of  machinery  and 
labor  the  same,  the  printer's  salary  would  be  as  '^  fixed"  as  the  clerk's 
or  messenger's.  But  because  the  amount  fluctuates  according  to  the 
will  of  Congress,  being  governed  by  the  amount  of  orders,  why  should 
his  compensation  be  less  the*  object  of  congressional  justice  than  if  it 
was  in  the  shape  of  a  fixed  salary  ?  When  he  is  compelled  to  obtain 
the  labor  of  others  at  an  increased  rate,  is  it  not  just  that  such  increase 
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Bhould  be  provided  for?    The  expenses  of  joai-neyinen  printers,  prew? 
men,  laborers,  and  employes  of  ail  kinds  connected  with  the  printing 
business,   have  increased  as  much  as  those  of  clerks,  messengers, 
and  others  at  the  Capitol.     Of  course  they  have  exacted  this  increase 
of  their  employer.     He  must  deal  justly  with  them,  and  enable  them 
to  live,  or  the  public  printing  must  stop.     He  has  dealt  justly  with 
them,  and  it  is  now  submitted  whether  it  is  not  as  just  in  the  govern- 
ment to  refund  this  increased  expense  to  the  printer  as  to  the  clerk  oi 
other  emyloyS  ?    In  other  words,  is  there  reason  or  justice  in  discrim- 
inating against  the  public  printer  because  his  compensation  is  not  a 
'*  fixed  salary?"    It  might  be  well  asked  why  Congress  used  the  word 
**  compensation,"  which  is  strictly  applicable  to  the  services  of  the 
printer,  as  well  as  to  officers  and  employes  who  receive  '^  fixed  sala- 
ries."    If  the  language  used  had  been  sdlariea,  instead  of  oompenaor 
tiorij   there  would  have  been  some  room  for  controversy  as  to  its 
applicability  to  printers.     But  Congress  has  used  the  most  appropriate 
language  to  cover  the  case  of  the  printer,  as  well  as  other  officers  and 
employes.     It  is  not  unreasonable,  therefore,  to  conclude  that  it  was 
used  by  design,  and  because  Congress  intended  to  embrace  officers  and 
employes  who  did  noty  as  well  as  those  who  didy  receive  "fixed  sala- 
ries."   If  the  benefit  of  the  law  had  been  intended  only  for  those  who 
receive  fixed  salaries,  it  is  hardly  probable  that  Congress  would  have 
failed  to  adopt  that  language. 

With  all  proper  respect  for  the  Secretary  of  the  Treasury,  it  is  sub- 
mitted that  his  reasons  for  discarding  the  plain,  unambiguous  lan- 
guage of  the  law,  and  seeking  the  intention  of  Congress  in  his  own 
conjectures  and  impressions,  furnishes  another  conclusive  instance  of 
the  importance  of  adhering  faithfully  to  the  rules  of  construction 
adopted  by  courts  :  and  with  this  remark  the  case  is  submitted. 

A.  0.  P.  NICHOLSON. 


IN  THE  COURT  OF  CLAlMa— No.  19. 

On  the  PBTrnoN  op  A.  0.  P.  Nicholsok. 

Brief  of  (he  United  States  Solicitors 

The  nature  of  this  claim,  and  the  reasons  for  disallowing  it,  are 
concisely  and  clearly  set  forth  in  the  following  letter  from  the  Secre* 
tary  of  the  Treasury : 

Trbasubt  Dbpartmbnt, 

September  20,  1854. 

Sm :  On  the  20th  of  July,  1864,  Congress  passed,  and  the  Presi- 
dent approved,  a  joint  resolution  entitled  '^  tfoint  resolution  to  fix 
the  compensation  of  employes  in  the  legislative  departments  of  the 
government,  and  to  prohibit  the  allowance  of  the  usual  extra  com- 
pensation to  such  as  receive  the  benefits  thereof."  fiesolved,  &c., 
that  the  officers,  clerks,  messengers,  and  other  employes  in  the  legis- 
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lative  department  of  the  gOYernmenty  shall  he  paid  an  increased  com- 
pensation of  20  per  cent,  npon  the  compensation  now  received  hy 
them  respectively,  and  the  messengers  of  the  House  of  Bepresentatives 
shall  not  receive  less  than  is  allowed  to  the  messengers  of  the  Senate 
of  the  same  class ;  such  increased  compensation  to  commence  from  the 
Ist  of  July,  1853,  and  the  money  appropriated  to  pay  the  same  to 
the  1st  of  July,  1855  ;  and  no  person  benefitted  hy  the  increased  com- 
pensation under  the  act  of  the  22d  April,  1854,  to  receive  increased 
compeHsation  under  the  resolution,  and  the  extra  compensation 
usually  allowed  not  to  he  paid  to  any  one  entitled  under  the  reso- 
lution. 

The  printer  of  the  Senate  and  the  printer  of  the  House  of  Bepre- 
sentatives  claim  20  per  cent,  under  this  resolution  for  all  the  printing 
done,  and  to  he  done  hy  them  from  the  1st  of  July,  1853,  to  1st  of 
July,  1855,  as  officers  and  emplovSs  of  the  legislative  department, 
within  the  words  and  meaning  of  the  resolution ;  the  printer  of  the 
Senate  hy  the  accompanying  letter,  and  the  printer  of  the  House  of 
Representatives  hy  verhal  application. 

The  act  of  Congress  approved  26th  of  August,  1852,  provides  for 
the  appointment  and  salary  of  a  superintendent  of  the  puhlic  printing, 
vis :  the  printing  for  the  two  Houses  of  Congress  and  the  executive 
departments,  and  prescribes  his  duty. 

The  8th  section  provides  for  the  election  of  a  public  printer  for 
each  House  of  Congre^  to  do  the  printing  for  the  Congress  for 
which  he  or  they  may  be  chosen,  ana  such  printing  of  the  depart- 
ments and  bureaus  as  the  superintendent  may  put  in  the  hands  of 
their  printer. 

The  bill  provides  the  superintendent  shall  purchase  and  furnish 
the  paper  for  all  the  printing,  and  fixes  the  price  of  the  printing. 

The  public  printers  of  the  33d  Congress  were  elected  under  this 
law,  ana  claim  the  20  per  cent,  in  addition  to  the  prices  of  printing 
fixed  by  the  act  under  the  aforesaid  resolution.  They  were  elected 
in  December^  1853,  for  the  33d  Congress,  whose  last  session  will 
close  the  4th  of  March,  1855  ;  but  the  resolution  fixes  the  compensa- 
tion of  the  officers,  &c.,  from  the  1st  of  July,  1853,  and  continues  it 
np  to  the  1st  of  July,  1855.  If  the  public  printers  are  entitled  under 
the  resolution,  then  the  public  printer  for  the  last  Congress  will  be 
entitled  to  the  20  per  cent,  on  the  work  done  and  delivered  after  the 
1st  of  July,  1853 ;  and  the  present  printers,  for  all  the  work  done 
and  delivered  prior  to  the  1st  of  July,  1855,  and  will  not  be  entitled 
to  it  for  what  shall  be  done  after  that  time,  as  the  public  printer  for 
the  last  Congress  will  not  be  entitled  to  the  priutmg  not  done  and 
delivered  prior  to  the  Ist  of  July,  1853. 

The  puolic  printers,  in  the  compensation  received  under  the  act, 
are  paid  for  the  labor  of  others  employed  bv  them  in  doing  the  public 
printing,  whilst  all  others  who  claim  under  the  resolution  are  paid 
for  the  personal  service  they  render  to  the  legislative  department. 

The  public  printing  under  the  act  will  amount  to  over  $100,000 
each  Congress,  and  if  it  was  intended  to  ^ive  20  per  cent,  additional 
compensation  to  them,  most  of  which  arises  from  the  labor  of  their 
empioySs,  they  should  have  been  named  in  the  act.  ^ 
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The  act,  if  applicable  to  the  public  printers,  would  give  them  orer 
$20,000,  and  none  of  those  enumerated  in  the  act  over  five  hundred 
dollars.  They  are  called  public  printers  in  the  act  providing  for  thdr 
election  and  compensation,  and  are  known  by  the  name  of  public 
printers,  but  are  omitted  as  such  in  the  resolution. 

I  am  of  opinion  that  Congress  intended  by  the  resolution  to  give 
the  20  per  cent,  additional  for  the  personal  services  of  those  em- 
braced by  it  who  receive  fixed  salaries,  and  did  not  intend  to  give  to 
the  public  printers,  whose  compensation  arose  mostly  from  the  labor 
of  others,  and  fluctuated  according  to  the  work  done;  and  that,  if 
Congress  had  intended  the  public  printers  should  have  the  additional 
compensation,  they  would  not  have  omitted  the  cognomen  of  public 
printers,  and  left  them  to  be  included  by  construction,  as  officers  or 
employes.     In  my  opinion,  omitting  to  name  them  as  public  printers 
in  the  resolution,  when  they  are  named  in  the  act  under  which  they 
are  elected  public  printers,  and  generally  known  as  public  printers — 
connected  with  the  fact,  the  additional  compensation  would  be  given 
them  on  the  labor  of  others,  and  that  the  compensation  of  all  others  en- 
titled to  the  benefit  of  the  resolution  is  for  their  own  services — ^is  con- 
clusive that  Congress  did  not  intend  to  give  the  public  printers  the 
20  per  cent.     They  might  be  construed  to  be  officers  within  the  reso- 
lution, or  employees  within  the  resolution,  but  that  would  be  to 
embrace  them  by  other  names  when  they  are  not  embraced  by  their 
own  proper  name. 

I  have  decided  that  the  superintendent  of  public  printing,  and  his 
clerks,  are  not  embraced  in  the  resolution,  and  now  decide  the  public 
printers  are  not  embraced  in  the  resolution. 

I  have  not  gone  into  the  question  whether  they  do  or  do  not  receive 
inadequate  compensation,  nor  into  anything  but  the  language  of  the 
resolution,  and  the  character  of  the  services  for  which  the  20  per  cent, 
was  given,  and  for  which  I  think  it  was  not  intended  to  be  given.  If 
Congress  intended  the  public  printers  should  have  this  additional 
compensation,  they  will  be  in  session  in  a  little  more  than  two 
months,  and  can  remedy  the*  wrong  this  decision  will  do,  by  including 
them  by  name. 

I  am,  very  respectfully, 

JAMES  GUTHRIE, 

Secretary  of  the  Treasury, 

Elisha  Whittlebey,  Esq., 

First  Comptroller  of  the  Treasury, 

m 

The  proposition  in  the  brief  of  the  claimant,  which  seems  intended 
as  an  answer  to  the  ground  taken  by  the  Secretary,  that  the  resolu- 
tion applied  only  to  those  rendering  personal  service  in  the  legislative 
department,  is,  that  he  is  elected,  and  that  his  duties  and  comp&MoHon 
are  prescribed  by  law.  The  circumstance  that  the  public  printer  is 
elected  is  certainly  unimportant.  That  is  at  present  the  mode  in 
which  he  is  designated,  but  formerly  it  was  otherwise;  and  it  may  be 
that,  whilst  this  resolution  is  in  force,  the  printing  may  again  be 
given  to  the  lowest  bidder,  and,  if  so  designated^  he  would  certainly 
be  an  officer  or  employ^  of  the  legislative  department  in  the  same 
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sense  that  he  is  now.  The  mode  in  which  a  person  is  selected  to  do 
particular  work  does  not  enter  at  all  into  the  question  of  whether  the 
person  is  an  o£Scer  or  not;  that  question  de{)end8  entirely  upon  the 
nature  of  the  husiness,  and  the  relation  he  bears  to  the  government  in 
connexion  with  it.  The  act  is  entitled  '^An  act  to  provide  for  exe- 
cuting the  public  printing,  and  establishing  the  prices  thereof,  and  for 
other  purposes. ' ' — (See  Acts,  185 1-'52,  p.  30. )  An  officer  to  supervise 
the  execution  of  the  public  printing  is  provided  for,  and  his  duties 
prescribed,  in  the  2d  and  3d  sections  of  the  act.  The  4th  section 
directs  this  officer  to  procure  the  necessary  paper  from  the  ^'public 
contractor"  and  deliver  it  as  required  to  ^Hhe  public  printer/' 

'*  The^itKic  contractor"  is  the  lowest  bidder.  "  The  public  printer" 
was  likewise  the  lowest  bidder  prior  to  the  passage  or  the  act  under 
consideration,  but  is  now  elected,  as  provided  for  in  the  8th  section. 
He  is  still,  however,  paid  by  the  job,  as  formerly,  and  the  only  differ- 
ence is  that  the  rates  of  payment  aie  fixed  by  law.  But  it  is  not  only 
impossible  to  assign  any  essential  difference  between  his  preseut  and 
former  relations  to  the  legislative  department,  but  it  is  impossible  to 
distinguish  between  his  relations  and  those  of  'Hhe  public  contractor" 
for  paper,  and  assign  any  reason  which  would  entitle  him  to  a  per 
centage  on  the  amount  of  his  jobs  which  will  not  apply  to  the  public 
contractor. 

They  are  both  required  to  furnish  work  according  to  a  certain  stand- 
ard, to  be  passed  on  by  the  superintendent  of  the  public  printing, 
and  when  either  the  paper  or  printing  is  not  conformable  to  these 
standards,  in  the  judgment  of  the  superintendent,  it  is  to  be  rejected, 
and,  in  case  of  failure  of  either  as  to  time,  provision  is  made  for  i^e- 
course  to  others.  All  there  is  of  duty  or  confidence  in  relation  to  this 
printing,  which  constitutes  the  essential  element  of  a  public  trust, 
office,  or  employment,  it  will  be  observed,  is  devolved  on  the  superin- 
tendent. He  it  is  who  is  charged  alike  with  supervising  the  quality 
of  the  paper  and  printing;  he  delivers  and  receives,  and  is  put  under 
bonds  for  the  faithful  discharge  of  his  duties. 

Neither  the  printer  nor  the  contractor  can  be  removed  or  dismissed 
whilst  he  fulfills  the  contract.  The  stipulated  pay  could  not  be  dimin- 
ished, nor  could  they  be  made  to  furnish  additional  or  other  paper  or 
printed  matter  without  additional  pay.  But  an  officer  may  be  law- 
fully required  to  do  the  additional  duties  imposed  by  subsequent  laws 
without  entitling  himself  to  additional  compensation,  however  on- 
erous the  duty  and  inadequate  the  existing  rate  of  compensation. — 
(2  Story,  202.) 

If  it  had  been  intended  to  embrace  the  printer  within  the  provisions 
of  the  act,  it  would  have  been  done  in  express  iRrords.  It  cannot  be 
supposed  that  an  act  would  be  intended  to  donate  to  one  officer,  whom 
it  does  not  name,  more  than  to  all  those  particularly  mentioned. 
When  we  remember,  also,  the  recent  discussions  which  had  then  been 
had  upon  the  subject  of  the  public  printing,  and  the  importance  at- 
tached to  the  subject,  the  rule  stated  in  Woodburns  vs.  Paine, 
1  Breese,  294,  that  a  statute  which  enumerates  things  or  persons  of 
inferior  dignity  shall  not  be  construed  to  extend  to  those  of  superior 
dignity  is  applicable. 

Bep.  a  0.  164 2 


18  A.   O.  p.   NICHOLSON. 

It  is  tbe  intention  of  the  legislature  whicli  must  govern.  If  the 
language  of  the  act  is  explicit,  no  recourse  can  or  need  be  had  to  other 
proceedings  or  acts  to  explain  it.  But,  if  not,  recourse  may  be  had  to 
other  acts  and  proceedings,  and  to  public  events,  to  gather  the  inten- 
tion of  the  legislature. — (See  Aldridge  V8.  Williams,  3  How.,  p.  24.) 

Therefore,  the  proceedings  of  27th  February,  1854,  quoted  in  claim- 
siKt's  brief,  and  those  of  6th  January,  1865,  also  referred  to,  are  proper 
to  be  considered. — (See,  also,  act  of  3d  March,  1865,  p.  651,  where 
provision  is  made  for  certain  officers  not  included  in  the  resolution. 

The  printer  is  not  within  the  equity  of  the  resolution.  The  rates 
had  been  fixed  by  the  next  preceding  Congress,  whilst  the  salaries  of 
the  officers  and  employes,  whose  compensation  was  intended  to  be 
increased,  were  regulated  by  law  of  many  years  standing:. 

M.  BLAIR. 


IN  THE  COURT  OP  CLAIMS. 

A,  0.  P.  NiGHOMON  V8.  The  Unitbd  States. 

SoARBXJRGH,  J.,  delivered  the  opinion  of  the  Court. 

This  case,  as  stated  in  the  petition,  is  as  follows  :  On  the  first  day 
of  March,  A.  D.  1854,  the  petitioner  was  duly  elected  public  printer 
of  the  House  of  Eepresentatives  of  the  United  States,  and  he  then 
took  upon  himself  the  duties  of  public  printer  of  said  House,  and  hath 
from  thence  hitherto  performed,  and  still  is  performiug,  the  dutiee 
required  by  law  to  be  performed  by  such  public  printer.  At  the  time 
of  his  election,  the  compensation  of  such  public  printer  was  fixed  and 
defined  by  the  act  of  Congreps,  entitled,  *'  An  act  to  provide  for  exe- 
cuting the  public  printing,  and  establishing  the  prices  thereof,  and 
for  other  purposes,"  approved  August  26,  A.  D.  1852;  and  tinder 
and  by  virtue  of  that  act,  the  petitioner  became  entitled  to  receive 
from  the  United  States  divers  large  sums  of  money  for  services  actually 
rendered  and  performed  by  him,  his  agents,  and  servants,  by  virtue 
of  his  office  of  public  printer  to  the  House  of  Representatives. 

A  joint  resolution,  approved  on  the  20th  day  of  July,  A.  D.  1854, 
is  as  follows : 

"  Joint  resolution  to  fix  the  compensation  of  the  employes  in  the  legis- 
lative department  of  the  govemmenty  and  to  prohibit  the  allowance  cf 
the  usucA  extra  compensation  to  such  as  receive  the  benefits  hereof. 

**  That  the  officers,  clerks,  messengers,  and  other  employes  in  the 
legislative  department  of  the  government,  shall  be  paid  an  increased 
compensation  of  twenty  per  cent,  upon  the  compensation  now  received 
by  them  respectively ;  and  the  messengers  of  the  House  of  Eepre- 
sentatives shall  not  receive  less  than  is  allowed  to  messengers  of  the 
Senate  of  the  same  class  ;  such  increased  compensation  to  commence 
from  the  first  day  of  July,  eighteen  hundred  and  fifty'-three;  and  that 
a  sum  sufficient  to  pay  the  same  to  the  thirtieth  of  June,  eighteen 
hundred  and  fifty-five,  is  hereby  appropriated  out  of  any  money  in  the 
treasury  not  otherwise  appropriated.  *  *  *  *."  lo  Stat,  at  L., 
p.  594,  [No.  18.] 
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Prior  to  the  first  day  of  September,  A.  D.  1854,  the  petitioner  be- 
came entitled,  under  the  resolution ^  just  mentioned,  to  the  sum  of 
fifteen  thousand  dollars,  and  on  or  about  that  day  demanded  payment 
thereof  at  the  Treasury  Department ;  but  on  or  about  the  25th  day 
of  September,  A.  D.  1854,  the  Secretary  of  the  Treasury  refused  to 
pay  the  same.  Payment  was  refused,  not  on  the  ground  that  the 
petitioner  had  not  performed  the  services  for  which  he  charged,  but 
because,  as  the  Secretary  alleged,  the  petitioner  was  not  included  and 
provided  for  by  the  joint  resolution. 

Since  that  time  the  petitioner  has  continued  to  discharge  the  duties 
of  his  office  of  public  printer,  and  has  to  do  still  further  printing, 
which  was  duly  ordered  by  Congress,  and  there  is  now  due  him  for 
increased  compensation  a  large  sum,  which  he  cannot  now  fully  state; 
and  there  will  hereafter  be  due  a  further  large  sum  for  increased  com- 
pensation, which  the  petitioner  cannot  now  estimate. 

The  affidavit  annexed  to  the  petition  is  dated  the  23d  day  of  June, 
A.  D.  1855. 

The  third  section  of  the  act  of  Congress  approved  August  26,  A.  D. 
1852,  provides,  that  it  shall  be  the  duty  of  the  superintendent  of  the 
public  printing  '^  to  receive  from  the  Secretary  of  the  Senate  and 
Clerk  of  the  House  of  Representatives  all  matter  ordered  by  Congress 
to  be  printed,  and  from  the  several  chiefs  of  departments  and  heads 
of  bureaus  all  matter  ordered  by  them,  respectively,  to  be  printed  at 
the  public  expense,  and  to  keep  a  faithful  account  of  the  same,  in  the 
order  in  which  the  same  shall  be  received,  in  a  book  or  books  to  be  by 
him  kept  for  that  purpose.  He  shall  deliver  said  matter  to  the  public 
printer  or  printers  in  the  order  in  which  it  shall  be  received,  unless 
otherwise  ordered  by  the  Joint  Committee  on  Printing."  The  eighth 
section  of  the  same  act  provides,  ''  that  there  shall  be  elected  a  public 
printer  for  each  House  of  Congress,  to  do  the  public  printing  for  the 
Congress  for  which  he  or  they  may  be  chosen,  and  such  printing  for 
the  executive  departments  and  bureaus  of  the  government  of  the 
United  States  as  may  be  delivered  to  him  or  them  to  be  printed  by  the 
superintendent  of  the  public  printing."  It  then  prescribes  the  rates 
of  compensation  to  be  paid  for  public  printing. — (10  Stat,  at  L.,  p.  31, 
32,  ch.  91.) 

The  first  question  which  naturally  presents  itself  for  our  considera- 
tion is,  was  the  petitioner  an  officer  ''  in  the  legislative  department  of 
the  government"  in  the  sense  of  the  joint  resolution  of  July  20,  A. 
D.  1854  ?  In  the  opinion  heretofore  delivered  in  this  case^  this  ques- 
tion received  an  affirmative  answer.  But  the  point  for  actual  decision 
then  was,  whether  the  taking  of  testimony  should  be  directed  ;  and 
we  cannot  refuse  an  order  for  that  purpose  in  any  case  unless  ''  it 
appear  to  the  Court  that  the  facts  set  forth  in  the  petition  do  not  fur- 
nish any  ground  for  relief."  Nor  was  our  attention  then  drawn  to 
that  part  of  the  act  of  1852  which  requires  a  public  printer  to  do 
''  such  printing  for  the  executive  departments  and  bureaus  of  the 
government  of  the  United  States  as  may  be  delivered  to  him  *  * 
to  be  printed,  by  the  superintendent  of  the  public  printing ;"  but  we 
looked  only  to  the  provision  ^'  that  there  shall  be  dected  a  public 
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printer  for  each  House  of  Congress,  to  do  the  public  printing  for  the 
Congress  to  which  he  or  they  may  be  chosen."  We  consequently 
did  not  advert  to  the  fact  that  the  duties  of  the  petitioner  were  not 
confined  to  the  legislative  department  of  the  government. 

Under  the  Constitution  of  the  United  States,  the  President  ^'  shall 
nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  ambassadors,  other  public  ministers  and  consuls,  judges  of 
the  Supreme  Court,  and  all  other  officers  of  the  United  States,  who« 
appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law  :  but  the  Congress  may  by  law  vest  the  appoint- 
ment of  such  inferior  officers,  as  they  think  proper  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of  departments." — (Con. 
U.  S.,  art.  II,  §  II,  cl.  2.)   Hence,  it  is  obvious,  that  the  only  power  of 
appointment  which  can  be  possessed  by  either  House  of  Congress  is 
such  as  is  provided  for  in  the  Constitution  itself:  no  such  power  can 
be  conferred  on  either  House  by  law.     The  Constitution  provides  that 
the  '^  House  of  Representatives  shall  choose  their  speaker  and  other 
officers." — (Ibid.,  art.  I,  §  II,  cl.  5.)     It  also  provides  that  "the  Vice 
President  of  the  United  States  shall  be  President  of  the  Senate,"  and 
that  "the  Senate  shall  choose  their  other  officers,  and  also  a  president 
pro  tempore^  in  the  absence  of  the  Vice  President,  or  when  he  shall 
exercise  the  office  of  President  of  the  United  States." — (Ibid.,  art.  I, 
§  III,  cl.  4,  5.)   No  further  provision  upon  this  subject  is  made  by  the 
Constitution  in  favor  of  either  House.     This  power,  therefore,  is  con- 
fined in  the  two  Houses,  respectively,  to  the  appointment  of  their  own 
officers. 

Is  a  public  printer,  elected  under  the  act  of  1852,  an  officer  of  the 
House  by  which  he  is  elected?  It  seems  to  us  that  an  officer  of  either 
House,  in  the  sense  of  the  Constitution,  must  necessarily  be  one  whose 
duties  are  confined  to  the  business  of  that  House.  This  is  plainly  ex- 
pressed in  the  very  terms  employed  to  describe  him.  It  moreover 
results,  of  necessity,  from  the  powers  and  constitution  of  the  two  Houses 
of  Congress.  The  only  powers;  possessed  by  either  are  those  delegated 
to  it  by  the  Constitution,  and  those  which  are  given  to  it  by  law  as 
necessary  and  proper  to  enable  it  to  carry  into  execution  its  constitu- 
tional powers.  Its  officers  are  but  the  instruments  to  enable  it  the 
more  effectually  to  exercise  those  powers.  It  can  have  officers  for  no 
other  purpose.  Those  officers  are  but  its  agents,  and  cannot  have 
^owers  more  extensive  than  those  of  their  principal.  They  are  but  a 
ineans  to  an  end,  and  must  be  subordinate  to  that  end. 

Tested  by  these  principles,  a  public  printer,  elected  under  the  act  of 
1852,  is  not  an  officer  of  the  House  by  which  he  is  elected.  His  duties 
are  not  confined  to  the  business  of  such  House.  They  extend  to  the 
business  of  the  executive  department  of  the  government.  He  is  elected 
to  do  not  only  the  public  printing  for  the  House  by  which  he  is  elected, 
but  also  such  printing  as  the  '^several  chiefs  of  departments  and  heads 
of  bureaus"  may  respectively  order  to  be  printed  at  the  public  expense. 
Both  classes  of  duties,  if  we  may  so  speak,  pertain  to  him  in  his  char- 
acter of  public  printer.  He  does  not  perform  the  one  in  one  character, 
and  the  other  in  another  character,  but  both  in  the  same  character, 


A    O    p.  NICHOLSON.  21 

If  one  be  official,  so  is  the  other;  and,  on  the  other  hand^  if  one  be  not 
ofScial,  the  other  is  not  official. 

There  can  be  no  doubt  that  Congress  has  power  to  create  an  office, 
the  duties  of  which  shall  be  connected  with  the  business  of  either  or 
both  Houses  of  Congress,  and  also  with  the  business  of  the  executive 
department  of  the  government ;  but  it  cannot  authorize  either  House 
to  fill  it.  If  no  special  mode  of  appointment,  consistent  with  the 
Constitution,  be  prescribed  by  law,  then  it  can  only  be  filled  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate.  The 
office  of  superintendent  of  public  printing  is  of  that  character.  His 
duties  relate  as  well  to  the  business  of  both  Houses  of  Congress  as  to 
that  of  the  executive  department  of  the  government ;  and  the  statute 
which  created  his  office  does  not  direct  how  or  by  whom  it  shall  be 
filled.  He  is,  therefore,  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate. 

If  these  views  be  correct,  then  it  seems  to  us  to  be  a  necessary  con- 
sequence, either  that  a  public  printer  under  the  act  of  1852  is  not  an 
officer,  or  that  the  mode  of  his  appointment  is  unconstitutional.  But 
if  an  act  of  Congress  be  susceptible  of  two  constructions,  one  con- 
sistent and  the  other  inconsistent  with  the  Constitution,  that  which  is 
consistent  with  the  Constitution  must  be  adopted.  That  Congress  may 
provide  by  law  that  the  public  printing  necessary  for  the  two  Houses 
of  Congress,  and  for  the  executive  department  of  the  government  shall 
be  done  by  contract  at  certain  fixed  rates,  and  that  each  House  shall 
elect  and  thereby  contract  with  a  person  to  do  it,  there  can  be  no 
doubt.  The  act  of  1852  is,  to  our  minds,  susceptible  of  this  construc- 
tion. Hence,  it  seems  to  us,  that  a  public  printer  under  that  act  must 
be  regarded  not  as  an  officer,  but  as  a  mere  contractor. 

An  analysis  of  the  act  of  1852,  and  a  comparison  of  its  several  pro- 
visions with  those  of  the  acts  and  joint  resolutions,  which  were  passed 
at  various  times  prior  thereto,  would  show,  we  think,  still  more  clearly, 
the  correctness  of  the  conclusion  at  which  we  have  arrived.  We, 
however,  do  not  deem  such  an  analysis  and  comparison  necessary. 

But  the  petitioner  suggests,  that  in  February,  A.  D.  1854,  upon 
the  death  of  General  Armstrong,  who  was  a  public  printer  for  the 
House  of  Representatives,  that  House  decided  that  he  was  an  officer 
thereof,  and  thereupon  filled  the  vacancy  occasioned  by  his  death. 
That  the  House  of  Representatives  did,  on  that  occasion,  consider  that, 
upon  the  death  of  General  Armstrong,  his  place  of  public  printer 
became  vacant,  and  that  they  did,  thereupon,  elect  the  petitioner  to 
supply  it,  is  true;  but  upon  what  ground  they  so  held  and  acted  we 
have  no  direct  means  of  determining.  The  petitioner  argues  that  it 
was  upon  the  ground  that  he  was  an  officer  of  the  House  of  Repre- 
sentatives, and  refers  us  to  the  debate  which  took  place  at  that  time. 
We  cannot,  however,  look  to  the  debate  for  this  purpose. — (Aldridge 
V8.  Williams,  3  How.  R.,  24.)  If  we  could,  it  would  aid  us  but  little. 
Only  three  members  spoke  upon  this  point.  One  of  them  expressed 
the  opinion  that  General  Armstrong  was  an  officer  of  the  House  of 
Representatives.  Another  was  of  a  difierent  opinion.  The  third  does 
not  expressly  declare  his  views,  but  it  is  iairly  to  be  inferred  from  his 
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remarks  that  he  concarred  with  the  latter.     What  were  the  views  of 
the  other  members  we  have  no  means  of  ascertaining. 

If  it  were  true  that  the  action  of  the  House  of  Bepresentatives  could 
not  be  justified  upon  any  other  ground  than  that  General  Armstrong 
was  an  officer  of  that  House^  then  it  would  necessarily  be  referred  to 
that  ground,  and  entitled  to  very  respectful  consideration.  But  it 
was  equally  proper,  whether  he  was  an  officer  of  the  House  or  a  mere 
contractor.  This  contract  was  of  a  personal  nature,  and  his  death  de- 
termined it  just  as  absolutely  as  if  it  had  been  an  office. — (1.  Parsons 
on  Con.,  2d  ed.,  111.) 

Our  opinion  is  that  the  petitioner  was  not  an  officer  '^  in  the  legis- 
lative department  of  the  government"  in  the  sense  of  the  joint  reso- 
lution of  July  20,  A.  D.  1854. 

2.  It  is  not  pretended  that  the  petitioner  was  either  a  clerk  or  mes- 
senger. We  have  now,  therefore,  only  to  consider  whether  the  peti- 
tioner was  an  employ^  ^^in  the  legislative  department  of  the  govern- 
ment" in  the  sense  of  the  joint  resolution.  It  has  been  argued  with 
much  force  by  the  Solicitor  that  the  term  ^^employ^"  being  general, 
and  following  the  particular  words  ^^ clerks"  and  '^messengers,"  it 
is  to  be  confined  to  employes,  efusdem  genene,  and  was  meant  to  em- 
brace only  such  employ^  as  received  compensation  for  direct  personal 
services.  He  refers  to  the  rule,  that  where,  in  a  statute,  general 
words  follow  particular  ones,  they  are  construed  as  applicable  only  to 
subjects  ejusdem  generis, — (Sandinam  vs.  Breach,  7  B.  and  Cr.,  96.) 
The  rule  is  founded  in  sound  principle.  It  proceeds  upon  the  hypothe- 
sis, that,  as  the  legislature  first  enumerates  certain  particular  cases, 
they  had  in  their  minds  only  those  cases  and  others  of  a  like  kind. 
Hence  the  propriety  of  not  extending  a  general  term,  which  may  fol- 
low the  particular  terms  used  by  them,  beyond  cases  of  a  like  kind 
with  those  particularly  mentioned.  The  case  before  us,  if  the  peti- 
tioner can  be  considered  an  employe  in  any  sense,  is  an  apt  illustratioa 
of  the  justice  of  this  rule  of  construction.  This  will  appear  from  a 
consideration  of  the  nature  of  the  work  done  by  a  public  printer,  the 
means  by  which  he  does  it,  the  mode  in  which  he  is  compensated,  and 
the  large  amount  of  money  required  for  that  purpose.  These  abun- 
dantly show  that  the  case  of  a  public  printer  is  vastly  more  important 
than  any  specially  named  in  the  joint  resolution  ;  and  hence  would 
have  occupied  a  much  more  prominent  place  in  the  minds  of  the  legis- 
lature, if  it  had  been  intended  to  provide  for  it.  The  amount  now 
claimed  by  the  petitioner  for  printing  done  for  the  Senate  and  House 
of  Bepresentatives  from  July  1,  A.  D.  1853,  till  May  15,  A.  D.  1856, 
is  $27,663  99,  the  same  being  20  per  nentum  upon  $138,319  97,  the 
amount  of  compensation  which  he  has  actually  received  therefor.  It 
is  not  to  be  supposed  that  a  case  like  this  would  have  been  left  to  be 
embraced  by  the  general  t<erms  ^^  other  employes,"  used  in  a  resolu- 
tion in  which  it  was  deemed  necessary  to  name  particularly  '^  clerks" 
and  '^messengers."  A  construction  which  would  give  such  an  effect 
to  those  terms,  would  not,  we  think,  be  in  accordance  with  the  inten- 
tion of  the  legislature.  They  cannot,  in  the  connexion  in  which 
they  stand  in  the  joint  resolution,  be  justly  construed  to  embrace  a 
public  printer  of  either  House  of  Congress,     If  it  had  been  intended  to 
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embrace  him,  other  language  would  have  been  employed.     He,  too, 
would  hare  been  especially  named. 

But,  moreover,  the  phrase  '^  other  employes  in  the  legislative  de- 
partment of  the  government,"  though  general,  is  yet  not  broad  enough 
to  embrace  the  case  of  the  petitioner.  He  was,  as  we  have  seen,  a 
public  printer,  elected  by  the  House  of  Representatives,  and  as  sttoh 
required  to  do,  not  only  the  public  printing  for  that  House^  but  also 
such  printing  as  the  '^  several  chiefs  of  departments  and  heads  of  bu- 
reaus" might  respectively  order  to  be  printed  at  the  public  expense. 
If,  therefore,  it  be  conceded  that  he  was  an  employ^,  still  to  say  that 
he  was  an  employ^  in  the  legislative  department  of  the  government 
does  not  adequately  describe  him.  He  is,  therefore,  not  within  the 
words  of  the  resolution.  Nor  does  it  seem  to  us  that  becomes  within 
its  spirit  and  intent.  The  resolution  was  passed  because  the  officers 
and  employes  in  the  legislative  department  of  the  government,  under 
the  laws  previously  in  force,  did  not,  in  the  opinion  of  Congress,  re- 
ceive adequate  compensation  ;  and  the  legislature  cannot  justly  be  con- 
sidered as  having  in  contemplation  any  others  than  those  who  are 
plainly  described  by  the  terms  employed. 

It  is  a  circumstance  worthy  of  notice,  that  our  construction  of  the 
joint  resolution  has  been  sustained  by  both  Houses  of  Congress.  On 
the  6th  day  of  January,  A.  D.  1856,  the  House  of  Representatives 
passed  a  resolution  declaring  that  the  joint  resolution  was  not  intended 
to  embrace  the  public  printer.  And  by  the  act  approved  March  3,  A. 
D.  1855,  ch.  175,  it  is  provided  that  the  superintendent  of  the  public 
printing  ^^  and  the  clerks  and  messenger  in  his  office,  and  the  librarian 
and  assistants  and  messenger  in  the  library  of  Congress,  shall  be  en- 
titled to,  and  shall  receive  the  benefits  of,  the  joint  resolution,  approved 
July  twentieth,  eighteen  hundred  and  fifty-four,  fixing  the  compen- 
sation of  the  legislative  employes  of  the  government^  in  the  same  man- 
ner and  to  the  same  extent  as  officers  of  thjs  same  grade  in  the  legis- 
lative department." — (10  Stat,  at  L.,  p.  651.)  This  act  does  not  de- 
clare that  the  joint  resolution  shall  be  so  construed  as  to  embrace  the 
officers  and  employes  named  in  the  act,  but  by  force  of  its  own  terms 
extends  the  benefits  of  the  resolution  to  them.  Congress  were,  there- 
fore, of  the  opinion,  that  the  joint  resolution  did  not  embrace  those 
officers  and  employees.  This  opinion  corresponds  with  our  construction ; 
for,  if  the  superintendent  of  the  public  printing  was  not  an  officer  in 
the  legislative  department  of  the  government  in  the  sense  of  the  joint 
resolution,  there  is  no  principle,  we  think,  on  which  the  public  printer 
could  be  either  an  officer  or  employ^  in  that  department  in  the  sense 
of  that  resolution.  This  is  plain  from  the  nature  of  their  duties  re- 
spectively. 

Our  opinion  is^  that  the  petitioner  is  not  entitled  to  relief. 
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IN  THE  COURT  OF  CLAIMS. 

Gilchrist,  C.  J .  The  only  question  in  this  case  is  a  question  of 
law  ;  and  for  the  following  reasons  I  adhere  to  the  opinion  formerlj 
delivered,  that  the  claimant  has  a  legal  cause  of  action: 

The  joint  resolution  of  August  3,  1846,  (9  Statute  at  Large,  113,) 
provided  that  the  printing  of  Congress  should  be  let  to  the  lowest 
bidder,  and  should  be  done  by  contract.  By  the  act  of  August  26, 
1852,  (1st  session  32d  Congress,  page  30,)  this  resolution  was  repealed. 

The  2d  section  of  this  act  provided  that  there  should  be  a  superin- 
tendent of  the  public  printing.  The  8th  section  enacted  that  ''  there 
shall  be  elected  a  public  printer  for  each  House  of  Congress,  to  do  the 
printing  for  the  Congress  for  which  he  or  they  may  be  chosen,"  &c., 
and  it  stated  also  the  rates  of  compensation  for  such  printing  as  might 
be  ordered  by  Congress. 

By  the  2d  section  of  the  act  of  April  22,  1864,  (1st  session  33d 
Congress,  page  276)  it  was  enacted  that  20  per  cent,  be  added  to  the 
pay  of  each  of  the  messengers,  packers,  laborers,  and  watchmen  of  the 
different  executive  departments  of  the  government,  and  to  certain 
other  persons  specified  therein. 

On  the  20th  July,  1854,  (Ist  session  33d  Congress,  page  594,)  it  was 
provided  by  a  joint  resolution  that  ^'  the  officers,  clerks,  messengers, 
and  other  employes  in  the  legislative  department  of  the  government, 
shall  be  paid  an  increased  compensation  of  20  per  cent,  upon  the  com* 
pensation  now  received  by  them  respectively."  This  increased  com- 
pensation was  to  commence  from  the  1st  day  of  July,  1853,  and  a 
sum  sufficient  to  pay  it  to  the  30th  of  June,  1855,  was  to  be  appro- 
priated. It  was  provided,  a,lso,  that  no  person  whose  compensation 
was  increased  by  the  act  of  April  22,  1854,  should  be  benefitted  by 
the  resolution. 

On  the  1st  day  of  Marcli,  1854,  the  claimant  was  elected  public 
printer  of  the  House  of  Bepresentatives,  and  his  allegation  is,  that  he 
is  an  officer  and  employ^  in  the  legislative  department  of  the  govern- 
ment, and  included  and  provided  for  by  the  resolution. 

The  question,  therefore,  is,  whether  he  be  such  an  officer  or  employe 
as  the  resolution  contemplates.  As  it  is  very  evident  that  he  is  neither 
a  ^^  clerk  "  nor  a  ''  messenger,  "  he  must  be  either  an  ^ ^officer"  or  an 
'^  employe,  "  in  order  to  be  entitled  to  the  compensation  he  seeks. 

The  word  ^'  employ^  "  has  been  adopted  from  the  French,  and  con- 
siderably used  by  us.  It  is  a  noun,  the  meanings  of  which  are  de- 
fined to  be,  ^^  1.  person  employed  ;  person  in  another's  employ.  2. 
(pub.  admn.)  clerk."  It  is  very  difficult  to  imagine  who  are  properly 
included  in  the  class  of  employes,  if  the  public  printer  be  excluded. 
He  is  a  person  employed  in  the  legislative  department  for  a  certain 
purpose,  as  much  so  as  any  other  person  can  be  said  to  be  employed 
m  any  department.  The  term  is  generic,  and  is  so  used  in  the  act, 
for  the  words  are  *' officers,  clerks,  messengers,  and  other  employes," 
thus  applying  the  word  *'  employ^"  to  each  of  the  classes  specifically 
mentioned.     There  is  no  room  for  any  etymological  refinements.   The 


A.  O.  P.  NICHOLSON.  25 

natural  and  plain  meaning  of  the  word  is  sncli  as  to  include  the 
claimant. 

But  the  claimant  is  also  an  ^'  officer  "  in  the  legislative  department. 
We  need  go  no  further  than  the  language  of  Chief  Justice  Marshall 
to  be  satisfied  of  this.  In  the  United  States  vs.  Maurice,  (2  Brock., 
103,)  he  says,  ''an  office  is  defined  to  be  a  public  charge  or  employ- 
ment, and  he  who  performs  the  duty  of  an  office  is  an  officer.  If  em- 
ployed on  the  part  of  the  United  States,  he  is  an  officer  of  the  United 
States  *  "*  If  a  duty  be  a  continuing  one,  which  is  defined  by  rules 
prescribed  by  the  government,  and  not  by  contract,  which  an  indi- 
vidual is  appointed  by  government  to  perform,  who  enters  on  the  duties 
appertaining  to  his  station  without  any  contract  defining  them,  if 
those  duties  continue  though  the  person  be  changed,  it  seems  very 
difficult  to  distinguish  such  a  charge  or  employment  from  an  office,  or 
the  person  who  performs  the  duties  from  an  officer." 

There  is  a  rule  to  be  applied  in  the  construction  of  statutes  which 
is  familiar  to  the  lawyer  as  established  by  authority,  and  which  is 
recommended  alike  to  him  and  all  other  persons  by  its  practical  good 
sense  and  necessity,  and  this  is,  that  the  meaning  of  a  statute  is  to 
be  ascertained  from  the  language  used,  and  not  by  inquiring  of  the 
individual  members  of  the  legislature  what  they  intended  by  enacting 
the  law.  In  the  case  of  Aldridge  vs.  Williams,  (3  Howard,  24,)  the 
court  say:  ''In  expounding  this  law  the  judgment  of  the  court 
cannot,  in  any  degree,  be  influenced  by  the  construction  placed  upon 
it  by  individual  members  of  Congress  in  the  debate  which  took  place 
on  its  passage,  nor  by  the  motives  or  reasons  assigned  by  them  for 
supporting  or  opposing  amendments  that  were  offered.  The  law,  as 
it  passed,  is  the  will  of  the  majority  of  both  Houses,  and  the  only 
mode  in  which  that  will  is  spoken  is  in  the  act  itself,  and  we  must 
gather  their  intention  from  the  language  there  used,  comparing  it, 
when  any  ambiguity  exists,  with  the  laws  upon  the  same  subject,  and 
looking,  if  necessary,  to  the  public  history  of  the  times  in  which  it  was 
passed.''  If  Congress  pass  a  law,  the  natural  import  of  which  is  dif- 
ferent from  the  effect  intended  to  be  given  to  it  by  those  who  voted  for  it, 
the  only  saferule,  nevertheless,  is  to  take  the  act  asit  stand8,as  conveying 
the  intention  of  Congress.  If  the  law  be  defective,  it  can  be  remedied 
only  by  subsequent  legislation.  This  general  principle  is  too  well 
and  too  widely  established  to  need  a  reference  to  authorities  to  sustain 
it  at  this  late  day.  In  this  case  the  word  "  officer  "  and  the  word 
"employ  6"  are  terms  of  the  most  general  and  comprehensive  char- 
acter. There  is  nothing  in  the  resolution  to  modify  them  or  to  limit 
their  application  to  officers  or  employes  of  any  particular  description. 
If  the  claimant  can  fairly  be  considered  as  an  "  officer  "  or  an  "  em- 
ploye "  it  is  sufficient.  There  may  be  various  classes  of  persons  com- 
ing within  these  applicationtir,  but  the  resolution  does  not  define  any 
particular  class  to  which  the  claimant  is  to  belong  in  order  to  be  enti- 
tled to  the  increased  compensation.  There  is  nothing  inconsistent 
with  other  acts  of  Congress  in  holding  that  the  public  printer  is  em- 
braced by  this  resolution.  It  may  or  may  not  be  inexpedient  that  he 
should  be  included,  and  different  opinions  may  have  been  entertained 
in  C!oDgress  as  to  the  propriety  of  including  him ;  but  with  such  con- 
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sideratioDS  we  have  nothing  to  do^  our  duty  being  to  expound  the  lav 
and  not  to  make  it.     Where  the  language  of  an  act  is  explicit,  and 
where  a  person,  like  the  public  printer,  is  appointed  to  perform  certain 
duties  in  the  legislative  department,  it  is  extremely  difficult,  unless 
we  go  beyond  the  resolution  to  ascertain  its  meaning,  to  state  the 
particular  reasons  why  he  is  not  an  officer  or  employe.     When  it  is 
said  that  the  increased  compensation  was  intended  only  for  those  wlio 
received  fixed  salaries  for  purely  personal  services,  we  are  constrained 
to  answer,  that  if  such  were  the  intention  of   Congress,  they  have 
used  no  words  to  indicate  it ;  and  that  we  look  in  vain  for  any  au- 
thority to  make  such  a   discrimination   between  different  classes  of 
officers  depending  upon  the  manner  in  which  their  services  are  ren- 
dered to  the  United  States.     I  do  not  see  how  the  result  contended  for 
by  the  Solicitor  can  be  reached  without  assuming,  in  the  first  place, 
that  Congress  intended  to  make  a  discrimination  between  the  different 
officers,  and  then  straining  the  principle  ot  construction  to  its  furthest 
limit,  by  assuming,  in  addition,  that  the  discrimination  they  intended 
was  of  this  particular  character. 

The  provision  in  the  3d  section  of  the  act  of  1852,  to  which  refer- 
ence is  made  in  the  opinion  of  the  majority  of  the  court,  does  not  seem 
to  me  to  affect  the  position  of  the  claimant  as  an  officer  in  the  legis- 
lative department.  A  public  printer  is  elected,  whose  chief  and  most 
important  duty  is  to  the  body  by  which  he  was  elected,  and  for  the 
promotion  of  whose  business  he  was  appointed.  For  reasons,  whose 
force  will  readily  be  appreciated,  it  was  convenient  that  all  the  print- 
ing which  was  to  be  done  at  the  public  expense  should  be  performed 
by  one  person.  It  is  cledr  that  the  two  Houses  of  Congress  are  by  the 
Constitution  to  appoint  their  own  officers.  The  only  objection  to 
considering  the  public  printer  as  an  officer  of  the  legislative  depart- 
ment is,  that  by  law  he  is  required  to  do  certain  printing  for  the 
executive  departments.  But  this  only  superadds  to  his  other  duties 
the  duty  of  printing  for  the  executive  departments,  without,  as  it 
seems  to  me,  in  any  degree  affecting  his  former  position.  He  is  none 
the  less  a  legislative  officer  because  he  is  bound  to  perform  the  same 
duties  for  the  executive  departments  which  he  renders  tor  the  legisla- 
tive. If  the  duties  which  he  is  bound  to  perform  to  the  different  de- 
partments were  different  in  their  character,  there  might  be  some  show 
of  reason  in  making  a  discrimination  as  to  the  character  in  which  they 
were  performed  ;  but  as  long  as  his  duties  are  all  of  the  same  descrip- 
tion^ I  cannot  perceive  any  reason  for  calling  him  a  legislative  officer 
as  to  one  part  of  his  duties  and  an  executive  officer  as  to  the  other  part. 

I  do  not  understand  that  when  a  law  has  been  enacted,  subsequent 
declarations  of  the  makers  of  the  law  are  legitimate  evidence  to  aid  in 
the  Cf^nstruction  of  such  law.  A  law  declaratory  of  the  meaning  of  a 
statute  cannot  affect  rights  acquired  under  such  statute.  It  can 
operate  only  as  a  new  law  from  the  time  of  its  passage.  Still  less  can 
the  declarations  of  one  House  be  received  as  competent  evidence. 
These  positions  I  take  to  be  well  recognized  and  familiar  to  every 
lawyer.  I  suppose  the  only  question  to  be,  what  is  the  meaning  of 
the  law  as  it  stands  upon  applying  to  it  the  received  rules  of  con- 
struction.   It  is  a  reasonable  presumption  that  Congress  meant  to 
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express  the  ideas  which  that  langnage  is  oaloulated  to  convey.  If 
they  have  not  snooeeded  in  accomplishing  this,  the  remedy,  wherever 
else  it  may  exist,  certainly  does  not  helong  to  a  tribunal  whose  duty 
it  is  to  delare  the  law  and  not  to  make  it. 
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C.  ANSART'S  HEIRS. 


Apbil  1, 1858. — ^Reported  from  the  Court  of  Claimg  and  committed  to  a  Committee  of  the 

Whole  Hoofe  U>>morrow. 


The  CouBT  OF  Claims  submitted  the  following 

REPORT. 

To  the  hancnMe  the  SencUe  and  House  of  BepreaentcUivea  of  the  United 

States  in  Congress  ossenMed: 

The  Court  of  Claims  respectfally  presents  the  following  docaments 
as  the  report  in  the  case  of 

C,  ANSABT'S  HEIRS  w.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Opinion  of  the  Court,  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said 
A.  D.  1868. 


Fl    s  1     8®Al_of  said  Court,  at  Washington,  this  first  day  of  April, 


SAM'L  H.  HUNTINGTON, 

Chi^  Clerk  Court  of  Claims. 


To  the  honorable  the  Court  of  Claims : 

Your  petitioners,  humbly  complaining,  respectfully  show:  That 
in  the  year  1776  Lewis  Ansart  de  Maresquelle,  captain  of  infan- 
try in  the  French  service,  came  to  this  country  for  the  purpose 
of  offering  his  services  in  the  revolutionary  war  then  waging  with 
Great  Britain.  At  the  time  of  his  arrival  the  authorities  of  Massa- 
chusetts were  engaged  in  establishing  foundries  for  cannon  ;  and,  it 
being  ascertained  that  said  de  Maresquelle  had  great  skill  and  expe* 
rienoe  in  the  art,  and  was  possessed  of  the  knowledge  of  a  method  of 
casting  iron  cannon  from  the  ore,  of  which  his  father  was  the  inventor, 
proposals  were  made  to  him  to  enter  the  service  of  the  State,  as  super- 
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intendent  of  the  proposed  foundries ;  and  an  agreement  was  made 
with  him  on  the  following  terms  :    The  State  to  ixirnish  the  land  and 
everything  necessary  for  huildings,  apparatus  and  cannon ;  he  to  con- 
struct the  furnace,  superintend  and  direct  the  huildings,  and  everything 
relating  to  the  foundry ;  to  furnish  one  cannon  ready  for  service  every 
twenty-four  hours,  out  of  the  common  ore  of  Massachusetts ;  to  prove  his 
cannon  hefore  commissioners  appointed  by  the  State  ;  to  disclose  all  his 
knowledge  in  the  premises  at  any  time  to  those  designated  by  the  State, 
and  to  none  others ;  to  forfeit  his  pay,  and  £1 ,000  in  addition,  if  he  did  not 
fully  comply  with  his  agreement ;  to  receive  $300  in  hand,  to  defray 
expenses  of  removal  hither,  |l,000  yearly  during  the  continuance  of 
the  war,  and  |666f  yearly  thereafter  for  the  remainder  of  his  life,  if 
he  did  comply  with  it ;  and,  finally,  to  have  a  colonel's  commission, 
to  give  him  rank,  ^'  but  without  any  command  or  pay  in  virtue  of  said 
commission/' 

That  on  the  9th  of  December,  1Y76,  the  agreement  above  set 
forth  was  fully  ratified  and  confirmed  with  him  by  the  legislature 
of  the  State  of  Massachusetts  Bay,  and  he  immediately  entered  on 
the  discharge  of  his  duties,  and  continued  in  the  discharge  of  them, 
and  of  such  other  duties  as  his  superior  officers  imposed  upon  him,  to 
the  end  of  the  war.  That  it  appears  by  the  proceedings  of  the  coun- 
cil of  Massachusetts,  at  various  times,  and  by  numerous  public  recorda, 
that  he  was  uniformly  styled  '^  Colonel  of  Artillery  and  Inspector 
General  of  the  Foundries"  of  said  State.  That  on  the  31st  of  August, 
1778,  it  being  represented  to  said  council  that  Count  D'Estaing 
requested  the  appointment  of  an  officer  to  oversee  the  erection  of  ce^ 
tain  works  he  tnought  necessary  for  the  protection  of  his  fleet,  said 
Lewis  Ansart  de  Maresquelle  was,  as  engineer,  directed  to  oversee  and 
direct  the  erecting  said  works.  That  he  remained  in  the  service  of 
Massachusetts,  as  colonel  of  artillery  and  inspector  general  of  tbe 
foundries,  to  the  close  of  the  war,  having  been  paid  as  such  by  that 
State  from  time  to  time ;  and  that,  subsequently,  under  the  act  of 
Congress  of  May  7,  1787,  the  payments  so  made  to  him  by  that  State 
were  preferred  against  and  paid  by  the  United  States  as  part  of  the 
revolutionary  military  claim  thereof. 

That  on  the  9th  day  of  September,  1781,  the  said  Lewis  Ansart  de 
Maresquelle  was  lawfully  married  to  Catharine  Wimble,  which  was 
before  the  expiration  of  his  said  military  service. 

That  after  the  end  of  the  said  war,  he  procured,  by  act  of  the  legis- 
lature of  Massachusetts,  the  change  of  nis  name  to  Lewis  Ansart 
That  he  remained  in  that  State,  as  a  citizen  thereof,  from  the  close  of 
said  war  to  the  time  of  his  death,  which  occurred  on  the  22d  of  May, 
1804. 

That  after  his  death  the  said  Catharine  Ansart,  (formerly  Catharine 
Wimble,)  whom  he  had  left  his  widow,  continued  his  widow  until  her 
death,  which  occurred  on  the  27th  day  of  January^  1849..  That 
during  the  said  lawful  wedlock  of  the  said  Lewis  Ansart  and  the  said 
Catharine  there  were  born  to  them  a  number  of  children.  That  of 
these  the  following,  and  no  more,  survived  the  said  Catharine,  vis: 
Atis  Ansart,  Julia  A.  Yarnum,  Abel  Ansart^  Felix  Ansart,  and 
Sophia  Spaulding,  all  of  whom  are  now  living. 
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'  That  during  her  lifetime  the  said  Catharine  applied  to  the  proper 
department  for  a  pension  for  the  seryicee  of  her  deceased  hushand| 
under  the  act  of  Congress  of  4th  July,  1836^  hut  failed  to  obtain  it^ 
and  that  neither  did  she,  during  her  life,  nor  have  her  representatives 
nor  children,  nor  either  nor  any  of  them,  since  receiyed  the  whole  or 
any  part  of  the  pension  so  due,  as  aforesaid  ;  and  that  the  sole  right 
thereto  remains  in  her  said  children,  a  majority  of  whom  are  your  peti* 
tioners,  who,  for  themseWes,  and  in  behalf  of  the  rest,  pray  for  such 
relief  as  the  law  allows,  and  equity  and  good  conscienoe  demand. 
And,  as  in  duty  bound,  will  ever  pray. 

F.  F.  C,  TBIPLETT, 
Jttomeyfor  FeiUioner. 


m  THE  COUBT  OF  CLAIMS. 

Aksart's  Heibs  t».  Thb  United  States. 

Judge  Blackford  deliyered  the  opinion  of  the  Court. 
The  petition  states  the  following  as  the  facts  in  the  case : 

In  the  year  1776  Mr.  Ansart,  the  ancestor  of  the  claimants,  made 
an  agreement  with  ^Hhe  authorities  of  the  State  of  Massachusetts" 
respecting  a  foundry  for  casting  cannon  as  follows : 

'^  The  State  to  furnish  the  land  and  eyery  thing  necessary  for  baild* 
ings,  apparatus  and  cannon  ;  he  (Ansart)  to  construct  the  furnace, 
superintend  and  direct  the  buildings,  and  eyery  thing  relating  to  the 
foundry ;  to  furnish  one  cannon  ready  for  seryice  eyery  twenty-four 
hours,  out  of  the  common  ore  of  Massachusetts,  *  ♦  «  ♦  to 
receiye  $300  in  hand  to  defray  expenses  of  remoyal  hither  ;  $1,000 
yearly  during  the  continuance  of  the  war  ;  and  $66&§-  yearly  there- 
after for  the  remainder  of  his  life,  if  he  did  comply  with  it,  (the  con- 
tract,) and  finally  to  haye  a  coloners  commission  to  giye  him  rank ; 
^  but  without  any  command  or  pay  in  yirtue  of  said  commission/  " 

On  the  9th  of  December,  1776,  said  agreement  was  ratified  and 
confirmed  by  the  legislature  of  Massachusetts  ;  and  Mr.  Ansart  im- 
mediately entered  on  the  discharge  of  his  duties,  and  continued  to 
discharge  them  to  the  end  of  the  war.  It  appears  by  the  proceedings 
of  the  council  of  Massachusetts,  and  by  public  records,  that  Mr. 
Ansart  was  uniformly  styled  '^  colonel  of  artillery  and  inspector- 
general  of  the  foundries"  of  said  State.  On  the  31st  of  August, 
1778,  said  council  directed  him,  as  engineer,  to  oyerseeand  direct  the 
erecting  of  certain  works  for  protecting  the  fleet  of  Count  D'Estaing. 
Mr.  Ansart  remained  in  the  seryice  of  Massachusetts  as  colonel  of 
artillery  and  inspector-general  of  the  foundries  to  the  close  of  the 
war,  haying  been  paid  as  such  by  that  State  from  time  to  time.  And 
subsequently,  under  the  act  of  Congress  of  May  7,  1787y  the  i>ayments 
so  made  to  him  by  said  State  were  preferred  against  and  paid  by  the 
United  States  as  part  of  the  reyolutionary  military  claim  tnereof. 

On  the  9th  of  September,  1781,  Mr.  Ansart  was  married  to  Catharine 
Wimble,  which  was  before  the  expiration  of  his  military  seryice,  and 
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he  remained  in  MassachuBetts,  as  a  citizen  thereof^  from  the  clone  of 
the  war  to  the  time  of  his  death,  which  occurred  on  the  22d  of  May, 
1804, 

The  said  Catharine,  widow  of  Mr.  Ansart,  applied  to  the  proper 
department  for  a  pension  on  aoconnt  of  the  services  of  her  deceased 
husband,  under  the  act  of  Congress  of  the  4th  of  July,  1836  ;  but  her 
application  failed,  on  the  ground  that  the  service  of  her  husband  was 
not  "in  a  military  capacity." — (Ex.  Doc.,  Sen.,  No.  37,  32  Cong., 
1  sess.)  She  remained  a  widow  until  her  death,  on  the  27th  of  Jan- 
uary, 1849. 

The  petitioners  are  a  majority  of  the  children  of  said  marriage, 
who,  for  themselves  and  the  rest  of  the  children,  pray  for  relief. 

This  is  an  application  for  a  pension  under  the  third  section  of  the 
act  of  Congress  of  the  4th  of  July,  1836,  entitled  "  An  act  granting 
half-pay  to  widows  or  orphans,"  &c.     That  section  is  as  follows : 

"  Sbc.  3.  And  be  it  further  enacted,  That  if  any  person  who  served 
in  the  war  of  the  revolution,  in  the  manner  specified  in  the  act  passed 
the  7th  day  of  June,  1832,  ♦  ♦  ♦  have  died,  leaving  a  widow, 
whose  marriage  took  place  before  the  expiration  of  the  last  period  of 
his  service,  such  widow  shall  be  entitled  to  receive,  during  the  time 
she  mav  remain  unmarried,  the  annuity  or  pension  which  might  have 
been  allowed  to  her  husband,  by  virtue  of  the  act  aforesaid,  if  living 
at  the  time  it  was  passed." — (5  Stat,  at  Large,  p.  128.) 

The  act  of  the  7th  of  June,  1832,  referr^  to  in  the  above  named 
section,  provides  "that  each  of  the  surviving  officers,  »  »  *  ♦ 
who  shall  have  served  in  the  continental  line  or  State  troops,  volun- 
teers, or  militia,  at  one  or  more  terms,  a  period  of  two  years  during 
the  war  of  the  revolution  *  *  *  ♦  be  authorized  to  receive 
*  ^  *  *  the  amount  of  his  full  pay  in  the  said  line,  according  to 
his  rank,"  &c. — (4  Stat,  at  Large,  p.  529.) 

This  case  requires  us  to  determine  whether  Mr.  Ansart  "was  such 
an  officer  as  is  described  in  said  act  of  1832.  In  other  words,  did  he 
serve  as  an  officer  in  the  continental  line,  or  State  troops,  volunteers, 
or  militia,  during  the  war  of  the  revolution,  &c.,  receiving  full  pay 
in  said  line  ? 

It  is  very  clear  that  he  did  not  serve  as  such  officer.  According  to 
the  petition,  he  made  an  agreement,  in  1776,  with  the  State  of  Mas- 
sachusetts respecting  a  foundrv  for  casting  cannon.  He  was  to  con- 
struct the  furnace,  superintena  and  direct  the  buildings,  &o.,  for  which 
service  he  was  to  receive  a  certain  compensation  from  the  State,  and 
was  to  have  a  coloners  commission  to  give  him  rank,  but  trithout  any 
command  or  pay  in  virtue  of  said  commission.  He  had,  therefore,  the 
mere  title  of^a  colonel,  without  being  authorized  to  serve  in  the  con- 
tinental line  or  State  troops,  volunteers,  or  militia,  or  to  receive  any 
pay  as  such  officer.  He  was  in  no  respect,  a  military  officer  within 
said  act  of  1832,  and  would  have  had  no  claim  to  a  pension  had  he 
been  living  when  the  said  act  of  1832  was  passed. 

Our  opinion  is,  that  on  the  face  of  the  petition  there  is  no  cause  of 
action. 


36th  Conoriss,  )  HOUSE  OF  REPRESENTATIVES.  J  Rbport  C.  C. 
1st  Session.     )  (     No.  166. 


JOSHUA  J.  GUPPET,  COUNTY  JUDGE  OP  COLUMBIA 
COUNTY,  WISCONSIN,  AS  TRUSTEE  FOR  THE  SETTLERS 
AND  OCCUPANTS  OF  "PORTAGE  CITY." 


Aran.  1, 1858. — Reported  from  the  Court  of  daimi,  and  committed  to  a  Committee  of  tli 

Whole  Hooae  to-morrow. 


The  CouBT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  BepreaerUativea  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  oi 

JOSHUA  J.  GUPPEY,  county  judge  of  Columbia  county,  Wis- 
consin, as  trustee  for  the  settlers  and  occupants  of  ^'  Pottage  City/' 
vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
I-        1     seal  of  said  Court,  at  Washington^  this  first  day  of  April, 

LL.    S.J  ^     jy      jggg 

SAM'L  H.  HUNTINGTON, 

Chi^  Clerk  Court  of  Claims. 


COURT  or  CLAIMS. 

Petition. 


JosBtTA  J.  GtJPPBT,  county  judge  of  Columbia  county,  Wisconsin,  a» 
trustee  for  the  settlers  and  occupants  of  '^  Portage  City,"  against 
The  Unttbd  Sxatbs. 

Tour  petitioner,  Joshua  J.  Guppey,  respectfully  represents,  thvt 
lie  is  a  citizen  of  the  county  of  Columbia,  in  the  State  of  Wisconsin, 
and  that  on  the  1st  day  of  January,  1861,  he  was,  and  ever  since  tlMit 
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time  has  continued  to  be,  and  now  is  county  judge  of  the  said  oountjr 
of  Columbia,  duly  elected  and  qualified  according  to  the  laws  of  said 
State  of  Wisconsin,  and  that  as  such  county  judge,  and  as  trustee  for 
the  settlers  and  occupants  residing  on  thp  west  half  of  the  southwest 
quarter,  the  northeast  quarter  of  the  southwest  quarter^  and  lots  two 
and  three  of  section  number  five,  in  township  number  twelve  north, 
of  range  number  nine  east,  in  the  county  of  Columbia,  aforesaid,  and 
in  the  Menasha  land  district,  Wisconsin.      Your  petitioner  claims 
title  for  the  said  settlers  and  occupants  of  the  said  tracts  of  land,  dow 
known  as  "  Portage  City,"  under  the  act  of  Congress  of  May  23, 1844, 
entitled   '^  An  act  for  the  relief  of  citizens  of  towns  upon  the  lands  of 
the  United  States  under  certain  circumstances,  (332  United  States 
Statutes  at  Large,  vol.  6,  page  657,)  and  that  the  State  of  Wisconsin 
claims  title  to  the  same  lands  under  the  act  of  Congress  entitled  '^  An 
act  to  grant  a  quantity  of  land  to  aid  in  the  improvement  of  the  Fox 
and  Wisconsin  rivers,  and  to  connect  the  same  by  a  canal  in  the  Ter- 
ritory of  Wisconsin,"  approved  August  8,  1846. 

The  land  in  dispute  was  a  part  of  the  lands  comprised  within  the 
limits  of  the  ^'Menomonee  Cession,"  and  belonged  to  and  was  occu- 
pied by  the  Menomonee  tribe  of  Indians,  until  the  treaty  of  Lake  Pow- 
aw-hay-kon-nay^  between  the  United  States  and  the  said  tribe  of  In- 
dians, made  on  the  18th  day  of  October,  1848. — (See  vol.  9  United 
States  Statutes  at  Large,  page  952.) 

By  the  second  article  of  the  said  treaty,  the  said  Menomonee  tribe 
of  Indians  agreed  to  sell  and  relinquish  ^'  all  their  lands  in  the  State 
of  Wiscone^n,  wherever  situated." 

By  the  eighth  article  of  the  treaty,  the  said  Indians  were  permitted, 
if  they  desired  so  to  do,  to  remain  on  the  lands  thus  ceded  for  the 
period  of  two  years  from  the  date  of  the  treaty  (October  18, 1848,)  and 
until  the  President  should  notify  them  that  the  same  were  wanted. 

And  by  the  tenth  article  of  the  treaty,  it  was  to  be  binding  on  the 
contracting  parties  as  soon  as  it  was  ratified  by  the  United  States. 

The  treaty  was  accordingly  ratified  by  the  President  and  Senate  on 
the  23d  day  of  January^  1849,  and  from  that  day  became  binding  upon 
the  parties  to  it. 

The  Indians  were  never  notified  by  the  President  that  these  lands 
were  wanted  by  the  United  States ;  but  prior  to  the  Ist  day  of  June, 
1852,  they  were,  by  mutual  consent,  removed  to  and  concentrated  upon 
a  small  portion  of  the  lands  ceded  by  the  said  treaty,  lying  near  the 
falls  of  Wolf  river,  in  the  said  State  of  Wisconsin,  and  from  that  time 
ceased  to  occupy  the  portion  in  dispute. — (See  President's  message  and 
accompanying  documents,  1852  and  1853,  part  1,  page  325.) 

A  portion  of  the  land  so  ceded  by  said  Indians,  of  which  the  tracts 
in  dispute  formed  a  part,  were  surveyed  under  United  States  authority 
in  the  year  1851,  and  that  portion  in  dispute  was  settled  and  occupied 
as  a  ''town  site,"  as  early  as  the  fall  of  1849. — (See  statement  of 
surveys  from  General  Land  Office,  in  appendix  marked  exhibit  A, 
hereto  annexed  and  made  a  part  of  this  petition.) 

An  application  was  then  made  by  your  petitioner  as  judge  of  the 
county  court  in  and  for  the  county  of  Columbia,  and  State  of  Wiscon- 
sin, to  enter  the  aforesaid  tracts  of  land  for  a  ''  town  site,"  as  trustee 
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for  the  settlers  then  residing  thereon,  under  and  in  pursuance  of  the 
provisions  of  the  act  of  Congress  of  May  23,  1844,  at  the  land  office 
at  Green  Bay,  Wisconsin,  during  the  winter  of  1851''62,  which  was 
rejected  hy  the  local  land  officers,  and  an  appeal  taken  hy  your  peti- 
tioner to  the  General  Land  Office,  when  the  opinion  of  the  register 
and  receiver  was  affirmed  hy  the  then  commissioner,  Mr.  J.  Butter- 
field,  for  the  reason,  as  he  said,  that  the  application  of  your  petitioner 
was  premature,  as  the  land  applied  for  formed  a  part  of  the  Menomo- 
nee  cession,  which  would  not  become  public  land  under  the  treaty 
until  after  the  1st  of  June,  1852. 

The  Commissioner,  nevertheless,  adds,  in  the  same  letter,  by  way  of 
instruction,  as  follows:  '^  On  the  point,  however,  involved  in  this  case, 
you  are  hereby  instructed  that  after  the  1st  day  of  June  next  (June  1, 
1852,)  upon  application  being  made  by  the  proper  authority,  as  now, 
with  similar  testimony  accompanying  the  same,  and  with  the  follow- 
ing additional  evidence,  you  would  be  authorised  by  the  law  of  May 
23,  1844,  to  permit  the  entry  of  every  legal  subdivision  included  in 
the  town,  to  the  extent  of  three  hundred  and  twenty  acres." — (See 
letter  of  Commissioner  Butter  field  to  the  register  and  receiver  of  land 
office  at  Green  Bay,  of  April  9,  1852,  as  per  exhibit  marked  B  hereto 
annexed  and  made  a  part  of  this  petition.) 

On  the  1st  day  of  June^  1852,  the  day  the  Indian  title  to  these  lands 
became  extinct  by  the  terms  of  the  treaty,  in  consequence  of  their  remo- 
val, your  petitioner,  as  trustee  aforesaid,  made  a  second  application 
at  the  same  United  States  land  office  to  enter  said  lands,  for  the  use 
and  purpose  aforesaid^  in  pursuance  of  the  aforesaid  letter  of  Com- 
missioner Butterfield,  of  the  9th  of  April,  1852,  and  accompanied  his 
said  application  with  such  additional  testimony  as  was  required  by 
the  letter  from  said  Commissioner,  when  the  entry  was  allowed  by 
the  register  and  receiver  at  the  Green  Bay  land  office,  of  the  lands 
heretofore  described,  together  with  other  lands  (lots  5  and  6,  on 
section  8,  in  the  same  township  and  range,)  which  were  also  settled 
upon  and  occupied  as  a  part  of  said  town  site,  as  per  duplicate  re- 
ceiver's receipt  No.  15,781,  dated  June  1,  1852. — (See  a  true  copy 
of  said  receiver's  receipt,  hereto  annexed,  marked  exhibit  C,  which 
is  hereby  referred  to  and  made  a  part  of  this  petition.  See  also  a 
plat  of  the  town  site  of  Portage  City,  introduced  in  evidence  by  your 
petitioner  on  his  application  to  enter  the  same,  June  1,  1852,  now  on 
file  in  the  office  of  the  Secretary  of  the  Interior,  or  the  General  Land 
Office,  to  which  your  petitioner  begs  leave  to  refer  and  introduce  as  a 
part  of  his  petition.) 

And  your  petitioner  further  shows,  that  after  the  said  entry  had 
been  thus  made^  agreeably  to  the  instructions  of  the  Commissioner  of 
the  General  Land  Office,  your  petitioner  proceeded,  as  trustee,  to  re- 
survey  and  plat  the  said  town  site  called  '^  Portage  City,"  and  held  a 
special  term  of  the  said  county  court  of  Columbia  county,  for  the  pur- 
pose of  adjusting  the  conflicting  claims  thereto ;  and  after  such  ad- 
justment, proceeded  to  execute  deeds  of  conveyance  to  the  settlers, 
according  to  their  respective  rights,  as  trustee  as  aforesaid,  at  an  ex- 
pense to  said  inhabitants  of  not  much  less  than  the  sum  of  one  thou- 
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sand  dollars.     See  the  petition  of  your  petitioner  to  the  honorable 
Commissioner  of  the  General  Land  Office,  dated  December  22,  1852. 

There  are  about  nine  hundred  lots  included  in  said  town  site,  many 
of  them  now  of  considerable  value,  and  were  occupied  by  more  than 
twelve  hundred  inhabitants  at  the  time  of  making  the  aforesaid  entry 
on  the  1st  of  June,  1852. 

Many  expensive  buildings  had  been  erected  previous  to  said  entry, 
and  subsequent  thereto  ;  and  after  the  making  and  executing  the  trnst 
deeds  by  your  petitioner,  purchases  were  made  of  many  of  the  lots  w 
deeded,  at  large  prices.  The  purchasers  have  in  good  faith  proceeded 
to  erect  expensive  buildings  thereon,  both  for  the  purposes  of  business 
and  residence,  with  the  fullest  confidence  and  assurance  of  having  a 

{perfect  title  to  their  property,  inasmuch  as  the  tracts  upon  which  their 
ots  were  situated  were  entered  before  any  other  appropriation  had 
been  made  of  them,  under  special  instructions  from  the  General  Land 
Office,  and,  as  they  believe,  in  conformity  with  law. 

The  claim  on  the  part  of  the  State  of  Wisconsin  is  as  follows : 

On  the  8th  of  August,  1846,  there  was  granted  to  the  State  of  Wis- 
consin, by  act  of  Congress  of  that  date,  on  the  admission  of  such  State 
into  the  Union,  for  the  purpose  of  improving  the  navigation  of  the 
Fox  and  Wisconsin  rivers  in  the  Territory  of  Wisconsin,  and  of  con- 
structing a  canal  to  unite  said  rivers  at  or  near  the  portage,  a  quantity 
of  land,  equal  to  one-half  of  three  sections  in  width,  on  each  side  of 
said  Fox  river  and  the  lakes  through  which  it  passes,  from  its  mouth 
to  the  point  where  the  Portage  canal  shall  enter  the  same,  and  on 
each  side  of  said  canal,  irom  one  stream  to  the  other,  reserving  the 
alternate  sections  to  the  United  States,  to  be  selected  under  the  direc- 
tion of  the  governor  of  said  State,  and  such  selection  to  be  approved 
by  the  President  of  the  United  States. 

The  second  section  of  the  same  act  provides,  ^'  that  as  soon  as  the 
Territory  of  Wisconsin  shall  be  admitted  as  a  State  into  the  Union, 
all  lands  granted  by  said  act  shall  be  and  become  the  property  of  said 
State,  for  the  purpose  contemplated  by  said  act,  and  no  other ;"  pro- 
vided, '^  that  the  legislature  of  said  State  shall  agree  to  accept  said 
grant  upon  the  terms  specified  in  the  act." — (See  United  States  Stat. 
at  Large,  vol.  9,  page  83,  sections  1  and  2.) 

The  State  of  W  isconsin  was  admitted  into  the  Union  on  the  29th  of 
.May^  1848,  and  formally  accepted  the  above-mentioned  grant  of  land 
for  the  improvement  of  the  Fox  and  Wisconsin  rivers,  by  act  of  the 
legislature  of  June  29,  1848. — (See  Revised  Statutes  of  Wisconsin, 
page  765.) 

At  the  time  of  the  passage  of  the  act  of  Congress  of  August  8, 1846. 
by  which  the  grant  of  lands  aforesaid  was  made  to  the  State,  a  greater 
part  of  that  portion  of  land  lying  west  and  north  of  Fox  river  was 
occupied  and  claimed  by  the  Menomonee  tribe  of  Indians,  and  their 
title  and  occupancy  was  not  finally  extinguished  until  the  1st  of  June, 
1852,  as  aforesaid,  by  their  removal  from  the  lands. 

On  the  8th  day  of  July,  1852,  the  tracts  of  land  in  controversy, 
together  with  a,  long  list  of  other  lands,  were  selected  by  Hon.  Leon- 
ard J.  Farwell,  then  governor  of  Wisconsin,  under  the  supposed  pro- 
visions of  said  grant  made  by  the  act  of  Congress  of  August  8,  1846, 
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as  aforesaid,  subject  to  the  approval  of  the  President ;  the  selection  of 
the  said  land  in  controversy  having  been  made  by  the  said  governor 
after  the  aforesaid  entry  of  the  town  site  of  Portage  Gity  by  your  peti- 
tioner, as  aforesaid. 

On  the  28th  of  August,  1852,  the  President  of  the  United  States 
approved  of  the  aforesaid  selection  of  land  now  in  controversy  as  made 
by  the  said  governor,  in  ignorance  of  its  being  in  conflict  with  the 
entry  of  these  tracts  in  section  5,  township  12  north,  of  range  9  east, 
for  the  inhabitants  of  Portage  City,  as  the  returns  of  sales  from  the 
land  office  at  Oreen  Bay,  for  the  month  of  June,  1852,  were  not  re- 
ceived at  the  General  Land  Office  at  Washington  City  until  September 
4,  of  that  year,  several  days  subsequent  to  said  approval ;  which  said 
approval  of  the  President  was  made  by  him  ''  subject  to  any  right 
which  may  exist  at  the  date  of  the  approval." — (See  letter  of  Commis- 
sioner to  Secretary  of  the  Interior,  dated  August  28,  1852.^ 

And  your  petitioner  further  shows,  that  subsequent  to  this  approval 
by  the  President,  and  about  the  15th  day  of  November,  1852,  the  re- 
gister of  said  land  office  at  Green  Bay,  Wisconsin,  in  pursuance,  as 
it  was  claimed  by  him,  of  a  circular  from  the  Commissioner  of  the  Gen- 
eral Land  Office,  issued  in  September,  1852,  interfered  with  your  peti- 
tioner's said  entry,  by  offering  and  selling  at  public  sale  on  that  day 
that  part  of  town  site  situated  upon  said  section  No.  8  to  one  John 
Fitzgerald,  and  that  as  soon  as  your  petitioner  was  apprized  of  said 
interference  with  his  said  entry  so  made  as  aforesaid,  he,  by  his  said 
petition  to  the  Commissioner  of  the  General  Land  Office,  in  which  your 
petitioner  fully  and  truly  stated  and  set  forth  all  the  facts  relating  to  his 
said  entry,  and  the  cancelling  of,  or  interference  with  the  same,  so  far  as 
the  same  had  come  to  his  knowledge,  prayed  that  his  said  entry  might 
be  examined  into  and  approved,  and  a  patent  issued  to  him  for  the  same, 
as  will  be  seen  by  the  correspondence  between  the  Hon.  John  Wilson, 
then  Commissioner  of  the  General  Land  Office,  and  the  register  and  re- 
ceiver of  the  Menasha  land  office,  formerly  Green  Bay  land  office,  in 
July,  1853,  and  April,  1854.  The  said  Commissioner  Wilson  came 
to  the  conclusion  that  the  entry  made  by  your  petitioner  was  good 
and  valid  as  to  that  part  which  was  situated  on  said  section  8,  but 
erroneous,  for  as  much  as  was  situated  on  section  5,  which  had  been 
selected  by  the  governor  for  the  State  of  Wisconsin ;  and  he  thereupon 
directed  the  certificate  of  purchase  No.  15,781,  which  had  been  issued 
by  the  register  of  the  land  office  at  Green  Bay,  dated  June  1,  1852, 
to  your  petitioner,  in  trust  for  the  inhabitants  of  Portage  City,  to  be 
cancelled,  and  a  new  certificate  of  the  same  number  issued  in  lieu 
thereof  for  lots  6  and  6  in  section  8,  township  12  north,  of  range  9 
east,  upon  which  a  patent  was  issued  to  your  petitioner  on  the  28th 
of  April,  1854 — ^the  entry  for  the  remainder  of  the  tracts  as  embraced 
in  the  original  certificate  of  purchase  being  considered  as  rejected. 
See  original  certificate  of  purchase,  with  a  memorandum  upon  its 
face  that  a  new  certificate  had  been  issued  in  lieu  thereof  for  lots  6 
and  6^  section  8,  township  12  north,  of  range  9  east;  a  copy  of  which  is 
hereunto  annexed,  marked  exhibit  D,  and  made  a  part  of  the  petition. 

In  a  letter  written  by  the  Commissioner  of  the  General  Land  Office 
to  the  register  and  receiver  at  Menasha,  Wisconsin,  of  February  14^ 
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1853,  he  uses  this  emphatic  language  as  to  that  portion  of  the  entry 
for  which  he  directs  a  new  corrected  certificate  to  he  issued,  to  wit: 
''This  office  is  clearly  of  opinion  that  the  lots  5  and  6,  of  sections, 
in  township  12  north,  of  range  9  east,  were  legally  sold,  on  the  Istof 
June^  1852,  to  Joshua  J.  Guppey,  in  trust,  &c.,  under  the  act  of 
23d  of  June,  1844/'     Thus  admitting  that  the  act  of  May  23,  1844, 
was  fully  in  force  in  that  part  of  the  country,  and  would  have  applied 
to  the  tracts  rejected  also,  had  it  not  heen  for  the  law  of  Augusts, 
1846,  making  the  grant  to  Wisconsin ;  as  the  correspondence  referred 
to  shows  that  the  Commissioner  placed  his  rejection  of  the  tracts  en- 
tered hy  your  petitioner,  in  section  5,  upon  the  ground  that  the  title 
of  the  State  of  Wisconsin,  vested  in  the  odd-numhered  sections,  from 
the  passage  of  the  act  of  August  8,  1846,  making  the  grant;  and  that 
any  settlement  after  that  time  could  not  divest  the  State  of  rights  thus 
acquired. — (See  letters  of  late'commissioner  to  the  register  and  receiver 
at  Menasha,  Wisconsin,  dated  July  30,  1853,  and  April  28,  1854, 
marked  as  exhibits  E  and  F,  points  annexed  to  and  made  a  part  of 
this  petition.) 

He  further  states,  in  his  letter  of  February  14,  1853,  that  at  the 
time  of  giving  instructions  to  allow  the  entry  of  the  town  site  of  Por- 
tage City,  under  the  act  of  May  23,  1844,  the  books  of  the  office  were 
not  so  prepared  as  to  indicate  the  facts  subsequently  disclosed,  that 
the  grant  to  the  State  of  Wisconsin,  by  the  act  of  August  8,  1846,  for 
the  improvement  of  the  Fox  and  Wisconsin  rivers  and  canal,  included 
section  6,  as  one  of  the  odd-numbered  sections  within  three  miles  of 
said  rivers,"  &c 

In  giving  this  construction  to  the  act  of  1846,  the  Commissioner 
assumes  that  the  odd-numbered  sections  within  the  limits  specified  in 
the  act,  from  which  the  selections  were  to  be  made  by  the  governor, 
to  wit:  ''A  quantity  of  land,  equal  to  one-half  of  three  sections  in 
width,  on  each  side  of  Fox  river,  and  the  lakes  through  which  it 
passes  from  its  mouth  to  the  point  where  the  Portage  canal  shall  enter 
the  same,  and  on  each  of  said  canals,  from  one  stream  to  the  other," 
were  specifically  granted  to  the  State,  when  no  such  description  or 
designation  had  been  made  by  the  terms  of  the  grant,  and  when,  in 
point  of  both  fact  and  law,  the  governor  had  as  much  right  to  select 
from  the  even  as  from  the  odd-numbered  sections. 

Your  petitioner  respectfully  submits  that  the  State  had  no  particular 
right  to  the  odd-numbered  sections  until  they  were  made  certain  and 
distinguishable  from  other  lands,  by  the  extinguishment  of  the  Indian 
title,  the  survey,  the  selection  by  the  governor,  and  approval  by  the 
President.  This  grant  to  the  Stat«  was  an  executory  grant,  and  a 
distinction  has  always  been  taken  by  the  courts  between  grants  that 
are  executed  and  such  as  are  execiUory  and  require  subsequent  acts  of 
performance  to  perfect  them.  An  executed  grant  is  where  no  subse- 
quent acts  are  required  to  be  performed  by  the  parties  to  it,  or  either 
of  them  to  render  the  grant  immediately  operative,  specific,  and  effec- 
tual for  the  puposes  intended  by  it.  Whereas  an  executory  grant  re- 
quires subsequent  acts  to  be  performed  to  give  it  life  and  enect,  and 
which  must  be  performed,  especially  where  by  its  terms  an  option  is 
given  to  the  grantee,  as  in  the  case  of  the  grant  to  the  State  of  Wis- 
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oonsin,  according  to  such  terms,  in  all  that  is  requisite  to  the  comple- 
tion of  such  grant,  before  the  absolute  title  can  vest  under  it. 

This  principle  of  law  was  maintained  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Rutherford  vs.  Greene's  heirs, 
reported  in  2d  Wheaton's  Beports,  196,  and  re- examined  and  fully 
sustained  in  the  very  recent  case  of  John  Charles  Fremont  va.  The 
United  States,  decided  at  the  December  term  of  said  court,  in  1854, 
and  reported  in  Howard's  Beports,  page  642. 

The  Ghsneral  Land  Office  has  also  m  its  practice  favored  this  doctrine 
to  a  considerable  extent,  in  regard  to  tne  disposition  of  the  lands 
within  the  boundaries  of  the  district  of  country  from  which  the  State 
of  Wisconsin  was  authorized  to  make  her  selections,  by  permitting 
the  odd  as  well  as  the  even-numbered  sections  to  be  entered  by  indi- 
yidnals.  after  the  date  of  the  grant  in  1846,  and  the  admission  of  Wis- 
consin into  the  Union  as  a  State,  in  1848.  According  to  the  letter 
of  Commissioner  Hendricks,  dated  General  Land  Office,  May  30, 1836, 
he  says  that,  in  addition  to  this  entry,  as  made  by  your  petitioner  for 
the  inhabitants  of  Portage  City,  under  the  above  recited  instructions 
of  Commissioner  Butterfield,  'Hhat,  since  the  passage  of  the  act  of 
Congress,  approved  August  8,  1846,  granting  land  for  the  improve- 
ment of  the  Fox  and  Wisconsin  rivers,  there  has  been  a  large  quantity 
of  land  sold  and  otherwise  disposed  of,  in  the  'odd-numbered  sections,' 
within  the  limits  of  said  grant,  and  subsequent  to  the  act  of  May  29, 
1848,  (admitting  Wisconsin  into  the  Union,)  as  shown  by  the  books 
and  records  in  his  office,"  and  then  goes  on  to  recite  a  number  of  the 
tracts  by  description,  which  have  been  thus  sold. — (See  exhibit  G, 
hereto  annexed  and  made  a  part  of  this  petition.) 

It  also  appears  by  the  records  of  the  General  Land  Office  that  odd- 
numbered  section  No.  33,  township  13  north,  of  ran^e  9  east,  within 
said  limits,  had  been  permitted  to  be  selected,  and  added  to  the  ^'mili- 
tary reservation"  at  Fort  Winnebago  for  government  uses;  and  that, 
notwithstanding  its  subsequent  selection  by  the  governor  of  the  State 
under  the  grant,  it  had  been  stricken  from  the  list  of  selections  when 
it  was  presented  to  the  President  for  his  approval — and  the  right  of 
the  United  States  to  this  33d  odd  numbered,  section  now  appears  to 
stand  unquestioned. 

Your  petitioner  further  shows,  that  he  has  never  made  application 
for,  or  withdrawn  any  portion  of  purchase  money  paid  by  saia  settlers 
and  occupants  for  said  lands,  and  that  the  same  is  now  in  the 
possession  of  the  United  States. 

And  your  petitioner  further  shows  that,  on  the  18th  day  of  June, 
1856,  he  made  application  to  the  Hon.  Thomas  A.  Hendricks,  then 
and  still  being  the  Commissioner  of  the  General  Land  Office,  to  open 
and  re-examine  this  case,  and  reverse  that  portion  of  the  Raid  decision 
of  his  predecessor,  the  Hon.  John  Wilson,  oy  which  your  petitioner's 
said  entry  was  cancelled  as  to  that  portion  of  the  lands  within  said 
section  No.  5,  and  to  reinstate  and  confirm  said  entry  ;  and  that  upon 
such  application,  and  a  full  examination  of  the  case,  the  said  Com- 
missioner Hendricks,  on  the  30th  day  of  June,  1856,  decided  that 
your  petitioner's  said  entry  ought  to  be  reinstated,  and  a  patent  for 
said  lands  issued  to  him.     And  in  a  letter  of  that  date,  addressed  to 
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the  Hon.  B.  McClelland,  then  Secretary  of  the  Department  of  Ae 
Interior,  in  which  letter  he  reported  this  case  to  the  said  Secretary  for 
his  decision  thereon,  he  recommended  ^*  that  the  Executive  be  requested 
to  revoke  his  said  approval,  so  far  as  the  lots  or  subdivisions  in  section 
5,  township  12  north,  range  9  east,  are  concerned,  in  order  that  proper 
steps  may  be  taken  to  reinstate  the  entry  of  the  town,  so  that  the 
certificate  may  stand  as  originally  issued  on  the  1st  day  of  June,  1852, 
and  a  patent  under  the  law  of  1844  be  given  for  the  lands  in  con- 
troversy."— (See  copy  of  said  letter,  exhibit  H,  hereto  annexed,  and 
made  part  of  this  petition.) 

And  your  petitioner  further  shows,  that  the  said  Secretary  of  the 
Interior,  on  the  23d  day  of  July,  1856,  submitted  said  case  to  the 
Hon.  Caleb  Cushing,  then  Attorney  General  of  the  United  States,  for 
his  opinion  upon  the  legal  questions  arising  on  the  same ;  and  that 
on  the  22d  day  of  December,  1856,  the  said  Attorney  General  pre- 
sented to  the  said  Secretary  his  conclusions  in  the  case,  adverse  to  the 
rights  and  claims  of  your  petitioner,  which  was  adopted  by  the  said 
Secretary,  and  your  petitioner's  said  application  denied. — (See  copy  of 
the  letter  of  the  Secretary  to  the  Attorney  General,  exhibit  marked 
I,  hereto  annexed,  and  made  part  of  this  petition. — (See  also  the 
opinion  of  the  Attorney  General,  marked  exhibit  E,  and  the  final 
letter  of  the  Secretary  of  the  Interior  to  the  Commissioner  of  the 
General  Land  Office,  adopting  the  opinion  of  the  Attorney  General, 
as  Ek  finale  of  the  case,  marked  exhibit  L  ;  both  of  which  are  annexed 
eceto,  anl  Qii  de  a  part  of  this  petition.) 

Your  petitioner  further  represents,  that  he  is  informed  and  believes 
that  the  Secretary  of  the  Interior,  in  adopting  the  opinion  of  the 
Attorney  General,  did  not  regard  it  as  advisory  merely,  but  as  abso- 
lutely conclusive,  under  some  instruction  or  opinion  of  the  then 
President  of  the  United  States  to  that  effect ;  and  that,  consequently, 
in  adopting  it,  he  did  so  in  reference  to  that  understanding  or  in- 
struction, without  any  further  examination  or  consideration  of  the 
subject,  or  with  a  view  to  any  other  decision  than  that  indicated  by 
the  opinion  of  the  Attorney  General. 

Your  petitioner  further  represents,  that  his  attorney,  B.  M.  Young, 
submitted  an  argument  to  the  Attorney  General,  in  which  he  pre- 
sented three  distinct  questions  for  his  determination  as  to  the  merits 
of  the  controversy,  to  wit : 

1.  Where  a  grant  of  lands  like  the  present  is  made  to  a  State  for 
the  improvement  of  rivers  and  the  construction  of  a  canal,  before  the 
Indian  title  is  extinguished,  when  does  the  title  vest  in  the  State — 
from  the  date  of  the  grant  or  from  the  time  the  Indian  title  is 
extinguished  ? 

2.  Where  a  similar  grant  is  made  to  a  State,  before  the  public  lands 
are  surveyed,  from  which  such  grant  is  to  be  taken,  will  the  title  vest 
in  the  State  until  the  surveys  are  made,  so  that  they  can  be  designated 
from  the  other  lands? 

3.  Whether  it  is  not  necessary,  also,  before  the  title  can  vest  in  the 
State,  that  the  lands  should  have  been  selected  by  the  governor,  and 
that  selection  approved  by  the  President  ? 

The  opinion  of  the  Attorney  General,  it  will  be  seen,  assumes  that 
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the  title  to  the  State  in  the  case  under  consideration,  vested  from  the 
date  of  the  grant  in  1846,  or  from  the  acceptance  of  the  grant  by  the 
State  in  1848,  so  as  to  secure  to  the  State  the  title  to  the  odd  sections, 
which  were  not  selected  by  the  governor  until  1852. 

This  opinion,  your  petitioner  respectfully  contends,  is  contrary  to 
law,  as  settled  in  the  cases  heretofore  referred  to,  and  as  recently 
determined  by  the  Supreme  C!ourt  of  the  United  States,  in  the  cases 
of  Gaines  et  cU.  vs.  Nicholson  et  ai.^  9  Howard's  Beports,  356  to  366 ; 
and  Ciooper  vs.  Roberts,  18  Howard,  173  to  182. 

These  cases,  it  will  be  seen,  and  referred  to  in  the  argument  sub- 
mitted to  the  Attorney  General,  were  the  authorities  chiefly  relied 
upon  for  a  favorable  decision  upon  the  main  questions  submitted  as 
aforesaid,  but  are  nowhere  referred  to  in  his  opinion. 

And  your  petitioner  further  shows,  that  in  May,  1857,  he  applied 
to  the  Hon.  Jacob  Thompson,  the  present  Secretary  of  the  Depart- 
ment of  the  Interior,  to  open  and  review  said  case,  and  reinstate  your 
petitioner's  said  entry  of  said  lands,  and  accompanied  said  application 
with  the  plat  of  said  town,  and  the  application  and  proofs  originally 
made  by  your  petitioner  before  the  land  office  at  Green  Bay,  and  all 
the  papers,  correspondence  and  evidence  touching  your  petitioner's 
said  entry  and  claim,  and  all  proceedings  thereon,  (except  your  peti- 
tioner's duplicate  receiver's  receipt  for  said  lands,  issued  to  him  on 
the  said  Ist  day  of  June,  1862,  which  he  still  holds  and  has  in  his 
possession ;)  and  that  Secretary  Thompson  refused  to  entertain  said 
application,  in  compliance,  as  he  said,  with  a  general  rule  of  the 
department,  that  the  decisions  of  his  predecessors  would  be  considered 
as  res  adjudicataj  and  whether  the  decision  was  fas  aut  ne/aSy  would 
not  be  reopened  for  further  investigation. 

And  your  petitioner  represents  that  the  lands  clainied  by  him,  as 
aforesaid,  have  not  been  certified  by  the  Commissioner  of  the  General 
Land  Office,  under  the  seal  of  the  office,  according  to  the  provisions 
of  the  act  of  Congress,  entitled  '^  An  act  to  vest  in  the  several  States 
and  Territories  the  title  in  fee  of  the  lands  which  have  been  or  may 
be  certified  to  them,''  approved  August  3,  1864,  (see  10  Statutes  at 
Large,  p.  346,)  and  that  said  lands  are  still  under  the  control  of  the 
Executive,  the  legal  title  thereto  being  still  in  the  United  States. 

And  your  petitioner  says,  that  the  said  settlers  and  occupants  of  said 
lands,  and  your  petitioner  as  trustee  for  them,  are  the  sole  occupants, 
and  only  persons  interested  in  the  same. 

And  no  action  has  been  had  upon  said  claim  in  Congress,  nor  any 
of  the  departments,  except  that  above  stated. 

Your  petitioner  represents  that  the  plat  of  said  town,  and  the  appli- 
cation and  proofs  originally  made  by  your  petitioner  before  the  land 
office  at  Green  Bay,  and  the  papers,  correspondence,  and  evidence, 
touching  your  petitioner's  said  entry  and  claim,  upon  which  he  relies 
in  part  for  the  favorable  judgment  of  this  honorable  Court,  are  not 
allowed  by  the  said  office  or  department  to  be  withdrawn  therefrom 
by  your  petitioner,  nor  any  person  by  him  thereunto  authorized.  He 
therefore  prays  this  honorable  Court  to  make  a  special  order,  calling 
upon  the  said  General  Land  Office  or  Department  of  the  Interior  for 
aaid  plat,  application^  and  proofs,  papers,  correspondence  and  evidence, 
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to  be  delivered  to  the  clerk  of  this  Court,  to  be  used  upon  the  hearing 
and  determination  of  this  case. 

JOSHUA  J.  aUPPEY, 
Trustee  and  County  Judge. 

By  his  attorneys,  E.  M.  YOUNG  &  L.  S.  DIXON, 


EXHIBITS. 

The  following  are  the  exhibits  referred  to  in  the  foregoing  petition : 

Exhibit  A. 

The  surveys  of  that  section  of  country  along  Fox  river,  and  the 
lakes  through  which  it  passes,  between  Portage  City  and  the  mouth  of 
said  river  where  it  empties  into  Green  Bay,  firom  which  the  State  of 
Wisconsin  was  authorized  to  make  the  selection  under  the  act  of 
August  8,  1846,  were  made  at  different  times,  from  1834  to  1852, 
inclusive,  and  were  approved  as  follows : 

Those  on  the  southeasterly  or  right  bank,  in  the  years  1834,  1835, 
and  1836. 

And  on  the  northwesterly  or  lefl  bank,  in  the  years  1846,  1851, 
and  1852. 

Except  in  townships  18, 19,  and  20,  of  ranges  16,  17,  and  18,  which 
seem  to  have  been  approved  in  1838,  particularly  as  follows : 

Township  12  N. ,  range  8  E. ,  east  of  Wisconsin  and  Fox  rivers,  August 

13,  1834,  and  March  30,  1835. 
Township  12  N.,  range  9  E.,  west  of  Wisconsin  and  Fox  rivers,  May 

20,  1846. 
Township  12  N.,  range  9  E.,  west  of  Fox  river  and  on  Menomonee 

cession,  November  8,  1851. 
Township  13  N.,  range  9  E.,  east  of  Fox  river,  August  13,  1834. 
Township  13  N.,  range  9  E.,  west  of  Fox  river,  November  8,  1851. 
Township  14  N.,  range  9  E.,  east  of  Fox  river,  August  13,  1834. 
Township  14  N.,  range  9  E.,  west  of  Fox  river,  November  8,  185L 
Township  15  N.,  range  9  E.,  south  and  east  of  Fox  river  and  Buffalo 

lake,  August  13,  1834. 
Township  15  N.,  range  9  E.,  north  and  west  of  Fox  river  and  Buffalo 

lake,  March  31,  1852. 
Townships  14  and  15  N.,  range  10  E.,  south  of  Fox  river,  August  13, 

1834. 
Townships  14  and  15  N.,  range  10  E.,  north  of  Fox  river,  March  31, 

1852. 
Township  15  N.,  range  11  E.,  south  of  said  river  and  Lake  Puckaway, 

August  13,  1834,  and  July  21,  1835. 
Township  15  N.,  range  11  E.,  north  ofsaid  river  and  Lake  Puckaway, 

March  31,  1852. 
Township  16  N.,  range  11  E.,  south  and  east  of  said  river,  May  3, 

1836. 
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Township  16  N.,  range  11  E.,  north  and  west  of  said  river,  March 
31,  1852. 

range  12  E.^  south  and  east  of  said  river,  Maj  3, 


Township  16  N. 

1836. 
Township  16  N. 

31,  1852. 
Township  17  N. 

1836. 
Township  17  N. 

31,  1852. 
Township  17  N. 
Township  17  N. 
Township  17  N. 

1835. 
Township  17  N. 
Township  18  N. 
Township  18  N. 
Township  18  N. 

23,  1835. 
Township  18  N. 

24,  1851. 
Township  18  N. 

23,  1835. 
Township  18  N. 

24,  1851. 
Township  18  N. 


Township  18  N. 

28,  1839. 
Township  18  N. 

28,  1839. 
Township  19  N. 
Township  19  N. 

1836. 
Township  19  N. 
Township  19  N. 

28,  1839. 
Township  19  N. 

28,  1839. 
Township  19  N. 
Township  20  N. 

21,  1835. 
Township  20  N. 

20,  1839. 
Township  20  N. 

21,  1835. 
Township  20  N. 

20,  1839. 
Township  21  N. 

21,  1835. 


range  12  E.,  north  and  west  of  said  river,  March 

range  12  E.,  south  and  east  of  Fox  river,  Maj  3, 

range  HE.,  north  and  west  of  Fox  river,  March 

range  13  E.,  east  of  Fox  river.  May  3,  1836. 
range  13  E.,  west  of  Fox  river,  March  31,  1852. 
range  17  E.,  west  of  Lake  Winnehago,  October  23, 

range  18  E.,  east  of  Lake  Winnebago,  July  21,1835. 
range  13  E.,  east  of  Fox  river.  May  3,  1836. 
range  13  E.,  north  of  Fox  river,  December  24, 1851. 
range  14  E.,  east  and  south  of  Fox  river,  October 

range  14  E.,  west  and  north  of  Fox  river,  December 

range  15  E.,  east  and  south  of  Fox  river,  October 

range  16  E.,  west  and  north  of  Fox  river,  December 

p  i»  JN . ,  range  16  E. ,  south  and  west  of  Lake  Butte  des  Morts 
and  Fox  river,  and  Lake  Winnebago,  May  3, 1836,  and  September 
28,  1839. 

range  16  E.,  east  of  Lake  Winnebago,  September 


range  17  E.,  west  of  Lake  Winnebago^  September 

range  13  E.,  west  of  Fox  river,  December  24,  1851. 
range  15  E.,  south  and  east  of  Fox  river,  May  3, 

range  15  E.,  west  of  Fox  river,  December  24,  1851. 
range  16  E.,  west  of  Lake  Winnebago,  September 

range  17  E.,  west  of  Lake  Winnebago,  September 

range  18  E.,  east  of  Lake  Winnebago,  July  21, 1835. 
range  17  E.,  northeast  of  Lake  Winnebago,  July 

range  17  E.,  northwest  of  Lake  Winnebago,  April 

range  18  E.,  northeast  of  Lake  Winnebago,  July 

range  18  E.,  northwest  of  Lake  Winnebago,  April 

range  17  E.,  southeast  of  Lake  Winnebago,  July 
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Townehip  21  N.,  range  17  E.,  north  and  west  of  Lake  Winnebago, 

December  31,  1844. 
Township  21  N.,  range  18  E.,  southeast  of  Lake  Winnebago,   July 

21,  1835. 
Township  21  N.,  range  18  E.,  north  and  west  of  Lake  Winnebago, 

December  31,  1844. 
Township  21  N.,  range  18  E.,  south  of  Fox  river,  July  21,  1835. 
Township  21  N.,  range  18  E.,  north  and  west  of  Fox  river,  July  29, 

1847. 
Township  21  N.,  range  19  E.,  east  of  Fox  river,  July  21,  1835. 
Township  21  N.,  range  19  E.,  west  of  Fox  river,  AprQ  22,  1847- 
Township  22  N.,  range  19  E.,  east  of  Fox  river,  July  21,  1835. 
Township  22  N.,  range  19  E.,  west  of  Fox  river,  December  31,  1844. 
Township  22  N.,  range  20  E.,  east  of  Fox  river,  July  21,  1835. 
Township  22  N.,  range  20  E.,  west  of  Fox  river,  December  31, 1844. 
Township  23  N.,  range  20  E.,  east  of  Fox  river,  July  21,  1835. 
Township  23  N.,  range  20  E.,  west  of  Fox  river,  December  31, 1844. 
Township  24  N.,  range  21  E.,  south  and  east  of  Fox  river,  July  21, 

1835. 
Township  24  N.,  range  21  E.,  west  of  Fox  river,  December  25, 1844. 


ExhibU  B. 

Gbnbral  Land  Offiob,  AprU  9, 1852. 

Gektlembn  :  The  receiver's  letter  of  20th  February,  containing  the 
application  of  the  judge  of  the  county  court  of  Columbia  county,  Wis- 
consin, for  the  entry  of  certain  lands  therein  described,  by  virtue  of 
the  act  of  23d  May,  1844,  and  certain  testimony  in  support  of  such 
application,  has  been  received. 

It  would  seem  that  the  application  was  refused,  on  the  ground  that 
a  plat  of  the  town,  duly  recorded,  was  not  produced  at  your  office,  as 
required  in  letter  to  the  register  on  the  general  subject  of  entries, 
under  the  act  dated  2d  February  last. 

The  receiver  states  that  it  would  be  impossible  fbr  the  judge  to  pro- 
duce a  plat  thereof^  duly  recorded,  for  the  reason  that  the  statute  of 
said  State  of  Wisconsin  prescribes  that  no  one,  except  the  owner  of 
the  soil^  has  a  right  to  establish  village  plats,  and  have  the  same  re- 
corded ;  and  the  same  averment  is  made  in  a  letter  from  John  Delaney, 
esq. ,  dated  83d  February  last ;  and  yet  it  would  appear  from  the  tes- 
timony that  a  village  plat  of  the  town  in  question  (rortage  City)  was 
recorded  about  two  years  since  in  the  office  of  the  register  of  deeds  of 
Columbia  county. 

The  whole  action  on  this  subject,  however,  is  premature,  so  &r  as 
an  allowance  of  the  claim  is  concerned,  because  the  land  forms  a  part 
of  the  Menomonee  cession,  and  the  land  included  in  that  cession  will 
not  become  public  land,  under  the  treaty  with  the  Menomonees,  until 
after  the  first  June  next ;  and,  before  that  time,  no  question  in  rela- 
tion to  the  sale  of  any  portion  of  said  land  should  be  entertained  by 
you. 
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On  the  point,  however,  involved  in  this  case,  you  are  hereby  in- 
structed that,  after  the  1st  June  next,  upon  application  being  made 
by  the  proper  authority,  as  now,  with  similar  testimony  accompa- 
nying the  same,  and  with  the  following  additional  evidence,  you 
would  be  authorized  by  the  law  of  May  23,  1844,  to  permit  the  entry 
of  every  legal  subdivision  included  in  the  toivn,  to  the  extent  of  320 
acres. 

The  additional  evidence  is  the  following :  A  certified  copy  of  the 
plat  referred  to,  with  additions  thereto,  indicating  the  present  exten- 
sion of  the  town^  and  the  marking  of  lines,  to  show  the  subdivisions 
of  the  public  lands  embraced  by  the  whole  town. 

The  lines  indicating  the  additions  to  the  town,  and  those  showing 
the  boundaries  of  the  subdivisions  of  the  public  land,  will  be  made  by 
the  county  surveyor,  and  be  accompanied  by  his  affidavit  as  to  the 
correctness  thereof. 

Respectfully,  your  obedient  servant, 

J.  BUTTERFIELD, 

Commissioner. 

To  Register  and  Receiver, 

Green  Bay^  Wisconsin. 

P.  S  — The  papers  enclosed  by  the  receiver  are  herewith  returned. 
You  will  advise  the  judge  of  the  action  had  without  delay. 


Exhibit  0. 

Recsivbr's  Office  at  Green  Bat, 

June  1,  1852. 

Received  from  Joshua  J.  Guppey,  county  judee  of  Columbia  county, 
Wisconsin,  the  sum  of  two  hundred  and  eighty-eight  dollars  and 
ninety-one  cents,  being  in  full  for  the  purchase  in  trust  for  the  several 
use  and  benefit  of  the  occupants  thereof,  according  to  their  respective 
interests,  (by  virtue  of  an  act  of  Congress,  approved  May  23,  A.  D. 
1844,  entitled,  ^'An  act  for  the  relief  of  the  citizens  of  towns  upon  the 
lands  of  the  United  States  under  certain  circumstances.")  The  west 
half  of  southwest  quarter,  and  northeast  quarter  of  southwest  quarter, 
and  lots  two  and  three  of  section  No.  5,  and  lots  five  and  six  of 
section  No.  8,  in  township  No.  12  of  range  No.  9,  containing  two 
hundred  and  thirty-one  acres  and  thirteen-hundredths,  at  $1  25  per 
acre. 

|288  91. 

EDGAR  CONKLIN,  Beceiver. 
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ExhUbU  D— No.  15,781, 

Land  Office  at  Green  Bay, 

Wisconsin  J  June  1,  1852. 

It  is  hereby  certified  that,  in  pursuance  of  law,  Joshua  J.  Guppey, 
county  judge  of  Columbia  county,  State  of  Wisconsin,  on  this  daj 
purchased  of  the  register  at  this  office,  in  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof,  according  to  their  respective  interests, 
by  virtue  of  an  ck^t  of  Congress,  approved  May  23,  1844 :  ^^  An  act  for 
the  relief  of  the  citizens  of  towns  upon  the  lands  of  the  United  States, 
under  certain  circumstances" — the  lot  or  west  half  of  south  west  quarter, 
and  northeast  quarter  of  southeast  quarter,  and  lots  two  and  three  of 
section  number  five,  and  lots  number  five  and  six  of  section  number 
eight,  in  township  number  twelve  of  range  number  nine  east,  con- 
taining two  hundred  and  thirty-one  13-100  acres,  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre,  amounting  to  two  hundred  and 
eighty-eight  91-100  dollars,  for  which  the  said  Joshua  J.  Guppey  has 
made  payment  in  full,  as  required  by  law.     Now,  therefore,  be  it 
known,  that  on  presentation  of  this  certificate  to  the  Commissioner  of 
the  Geneal  Land  Office,  the  said  Joshua  J.  Guppey  shall  be  entitled 
to  receive  a  patent  for  the  lands  above  described. 

ALEXANDER  8PAULDING, 

Register. 

On  the  face  of  the  foregoing  certificate  the  following  words,  figures, 
and  letters,  were  written : 

^'G.  L.  0.  New  certificate  issued,  in  lieu  of  this^  for  lots  5  and  6 
of  sec.  8,  12,  9  only,  and  hereto  attached.     N.  P.  C." 

The  following  words  and  figures  were  endorsed  on  the  back  of  the 
foregoing  certificate : 

Certificate  of  purchase  to  Judge  Guppey. — Order  made  for  a  patent 
by  Commissioner,  28th  April,  1854.  A  patent  was  issued  for  lots  5 
and  6  of  section  8,  township  12,  range  9  cast,  containing  together  54 
acres,  or  66  40-100  acres.  The  other  excluded  on  account  of  prior 
rights.  The  purchase  money  on  other  tracts  will  have  to  be  refunded. 
(See  letters  to  Register  and  Receiver,  April  28,  1854,  and  to  Judge 
Guppey,  May  2,  1864.  Patented  April  28,  1864,  lots  6  and  6,  sec. 
8,  T.  12,  R.  9,  containing  65  40-100  acres.) 

W.  \  of  S.  W.  i,  N,  K.  i  of  S.  W.  t,  and  lots  2  and  3,  sec.  5,  T. 
12,  R.  9,  selected  by  governor  of  Wisconsin  July  8,  1852,  under 
act  of  8th  Auguest,  1846,  for  the  improvement  of  Fox  and  Wisconsin 
rivers.     Selection  approved  by  the  President  August  28,  1852. 

Suspended  per  order  of  Commissioner. 

A  new  certificate,  dated  April  28,  1854,  was  issued  in  lieu  of  cer- 
tificate of  June  1,  1852,  ibr  lots  5  and  6  only. 


Exhibit  E. 

General  Land  Officb,  Jvly  30, 1853. 

Gentlemen  :  A  letter  has  been  received  at  this  office  from  Judge 
Guppey,  under  date  6th  instant,  in  which  he  states  that  he  has  informed 
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the  register  at  Menasha  that  the  tracts  in  section  5  of  T.  12,  B.  9  E., 
included  in  his  entry  No.  15,781,  in  trust  for  the  inhabitants  of  Portage 
City,  were  not  occupied  as  the  site  of  the  said  city  prior  to  the  grant  by 
Congress  to  the  State  of  Wisconsin,  (including  the  said  sction  6,)  to 
aid  m  the  improvement  of  the  Fox  and  Wisconsin  rivers. 

Under  these  circumstances,  said  entry  must  be  corrected  so  as  to 
include  only  so  much  of  the  land  originally  embraced  in  section  8. 

Judge  Guppey  is  under  the  impression  that  the  information  given 
your  office,  on  the  point  herein  adverted  to,  has  been  communicated 
by  you  to  this  office.  Such  is  not  the  fact — no  report  having  reached 
me  on  this  subject. 

Your  immediate  attention  is  therefore  called  to  the  letter  from  this 
office  of  the  14th  February  last ;  and  upon  receiving  your  reply  thereto, 
the  proper  steps  will  be  taken  to  correct  the  said  entry  by  Judge 
Guppey,  and  vacate  the  entries  made  by  John  Fitzgerald,  (Nos.  16,022 
and  16,023,)  of  the  lands  awarded  to  said  Guppey  in  trust  for  the  in- 
habitants of  said  Portage  City. 
Very  respectfully,  &c., 

JOHN  WILSON,  Oommiaaioner. 

Begistbr  and  Becexybr, 

Menaaha^  Wiaconain, 


Exhibit  F, 

General  Land  Office, 

April  28,  1848. 

Gentlemen  :  In  letter  from  this  office  of  30th  July,  1853,  your  at- 
tention was  called  to  a  previous  communication  of  14th  February,  1853, 
on  the  subject  of  an  entry.  No.  15,781,  made  by  Judge  Guppey,  of 
Columbia  county,  Wisconsin^  under  act  23d  May,  1844,  in  trust  for 
the  inhabitants  of  Portage  City ;  and  an  early  action  in  the  matter  on 
your  part  was  requested. 

No  reply  to  my  said  letter  having  been  received,  (and  for  which  ap- 

Earent  inattention  an  explanation  is  desired,)  and  Judge  Guppey 
aving  again  recently  addressed  this  office  on  the  subject,  I  Could  not 
feel  justified  in  longer  withholding  the  patent  on  so  much  of  the  said 
eiltry  as  should  be  properly  included  therein,  viz  :  lots  5  and  6  of  sec- 
tion 8,  T.  12,  B.  9  E  ;  and  the  said  patent  has  been  accordingly  this 
day  issued  and  delivered  to  C.  J.  Pettibone,.  esq.,  by  request  of  Judge 
Guppey. 

Therefore,  I  herewith  enclose  for  the  register's  signature  a  corrected 
certificate,  No.  15,781,  embracing  the  aaid  lota  ofdyj  which  he  will  sign 
and  return  to  his  office  with  reference  to  the  date  thereof.  The  pur- 
chase money  on  the  balance  of  the  entry  (W.  |  and  N.  E.  ^,  S.  W.  J, 
and  lots  2  and  3  of  section  5,  T.  12,  B.  9  E.)  will  be  returned  upon 
proper  application  being  made  therefor  through  the  district  office. 

1  have  also  cancelled  entries  Nos.  16,022  and  16,023,  improperly  per- 
mitted by  your  predecessors  in  office  on  15thNovember,  1852,  in  the  name 
of  one  John  Fitzgerald  for  the  lots  5  and  6  aforesaid,  which  lots  were 
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then  covered  by  the  entry  of  Judge  G-nppey^  and  are  included  in  tbe 
patent  this  day  issued  to  him. 

The  usual  application  must  be  made  for  the  return  of  the  purchase 
money. 

Be  pleased  to  indicate  upon  your  books  the  correction  of  certificate 
No.  15,781,  and  the  cancellation  of  Nos.  16,022  and  16,023. 
Very  respectfully, 

JOHN  WILSON, 

Beqistbr  and  Recbiver, 

MefMi»ha^  Wisconsin. 


Exhibit  a. 

General  Land  Office, 
May  30, 1856. 

Sir  :  In  reply  to  your  letter  of  the  28th  instant,  I  have  to  state,  that 
since  the  passage  of  the  act  of  Congress,  approved  8th  August,  1846, 
granting  land  for  the  improvement  of  the  Fox  and  Wisconsin  rivers, 
there  has  been  a  large  quantity  of  land  sold  and  otherwise  disposed  of 
in  the  odd-numbered  sections,  within  the  limits  of  said  grant ;  and  sub- 
sequent to  the  act  of  29th  of  May,  1848,  (admitting  Wisconsin  into 
the  Union,)  there  have  been  various  tracts  in  the  odd-numbered  sec- 
tions sold,  among  which  are  the  following  : 

E.  ^  of  N.  E.  i  S.  1,  T,  16  N.,  R.  16  E.,  entered  June  24,  1848, 
by  Leonard  Winegar. 

N.  E.iofS.  E.  iS.  23,  T.  17  N.,R.  16  E.,  entered  June  15,1848, 
by  Darius  E.  Pingery. 

W.  I  of  N.  W.  i  S.  3,  T.  15  N.,  R.  18  E.,  entered  June  22,  1848, 
by  Thomas  Boyd. 

S.  W.  i  of  N.  W.  i  S.  3,  T.  15  N.,  R.  18  E.,  entered  July  19, 1848, 
by  J.  D.  Van  Vleek. 

E.  ^  of  S.  E.  t  8.  7,  T.  19  N.,  R,  19  E.,  entered  September  20, 1848, 
by  Isaac  Van  Uei. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

THOMAS  A.  HENDRICKS, 

Commissioner. 

Hon.  Richard  M.  Young,  Present. 


Exhibit  H. 

GSNBRAL  LaITD  OfFICB, 

June  30,  1856. 

Sir  :  The  W.  IS.  W.  i,  N.  E.  J,  S.  W.  J,  and  lots  2  and  3  of  «e<^ 
tion  5  of  T.  12,  W.  R.  9  E.,  Wisconsin,  were  in  controversy  between 
the  settlers  and  occupants  thereof,  claiming  under  the  law  of  23d  May, 
1844,  and  the  State  of  Wisconsin,  under  act  approved  8th  of  August, 
1846,  entitled,  '*  An  act  to  grant  a  quantity  of  land  to  aid  in  the  im- 
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Erovement  of  the  Fox  and  Wisconsin  rivers  ;  and  to  connect  the  same 
y  a  canal/'  (U.  S.  Statutes  at  Large,  vol.  9,  page  83)— and  I  have 
the  honor  to  submit  herewith  the  facts  in  the  case,  together  with  an 
argument  from  Richard  M.  Young  (with  accompanying  papers,)  as 
attorney  for  the  occupants  of  the  land  in  controversy. 

By  the  act  of  1846,  referred  to,  there  was  granted  to  the  State  of 
Wisconsin^  on  her  admission  into  the  Union,  '*'  a  quantity  of  land 
e^ual  to  one-half  of  three  sections  in  width,  on  each  side  of  the  Fox 
river,  and  the  lakes  through  which  it  passes,  from  its  mouth  to  the 
point  where  the  Portage  canal  shall  enter  the  same^  and  on  each  side 
of  the  said  canal,  from  one  stream  to  the  other,  reserving  the  alter- 
nate sections  to  the  United  States,  to  be  sdected  under  t?^  direction  of 
the  governor  of  said  State j  and  such  selection  to  be  approved  by  the 
President  of  the  United  States. 

Under  the  2d  section  of  the  said  act  of  1846,  the  lands  thus  granted 
became  the  property  of  the  State  should  the  legislature  thereof,  after 
her  admission,  agree  to  accept  them  upon  the  terms  specified  in  the 
act. 

Wisconsin  was  admitted  into  the  Union  on  the  29th  of  May,  1848, 
and  formally  accepted  this  grant,  by  act  of  the  legislature  of  29tli 
June,  1848. — (Uevised  Statutes  of  Wisconsin,  p.  765.J 

At  the  time  of  the  passage  of  this  said  act  of  1846,  tne  lands  in  con- 
troversy were  occupied  and  claimed  by  the  Menomonee  Indians,  and 
were  not  ceded  to  the  United  States  until  the  treaty  of  October,  1848. 
(U.  S.  Statutes  at  Lar^e,  p.  952.) 

By  the  8th  article  ot  this  treaty,  \}iQ  Indians  were  to  be  permitted 
to  remain  on  the  lands  thus  ceded,  for  the  period  of  two  years  from 
the  date  of  the  treaty,  and  until  the  President  should  notify  them  that 
the  same  were  wanted. 

It  appears,  however,  that  they  were  never  so  notified  by  the  President, 
but  that  by  mutual  consent  they  ceased  to  occupy  the  said  land  from 
and  after  the  1st  of  June,  1852. 

On  the  8th  July,  1852,  a  larRe  body  of  lands  was  selected  by  the 
ffovernor  of  Wisconsin  under  the  said  act  of  1846,  and  among  the 
lands  thus  selected,  were  the  tracts  in  controversy ;  and  on  the  23d 
August,  1852,  the  President  of  the  United  States  approved  the  selec- 
tions referred  to,  subject  to  any  right  which  may  have  existed  at  the  date 
of  said  approval. 

Before  such  selection  and  approval,  however,  I  find  that  application 
had  been  made^  during  the  winter  of  1851  and  1852,  by  Joshua  J. 
Guppey,  judge  of  the  county  court,  in  and  for  the  county  of  Columbia, 
and  State  of  Wisconsin,  to  enter  the  aforesaid  tracts  of  land  (in  section 
5,  T.  12,  R.  9,)  as  a  town  site,  under  and  by  virtue  of  the  provisions 
of  the  law  of  23d  May,  1844,  which  application  was  refused^  or  re- 
jected by  the  district  land  office,  because  the  land  thus  applied  for, 
formed  a  part  of  the  Menomonee  cession,  and  was  not  thenpwlic  landy 
open  to  entry  or  sale,  inasmuch  as  the  Indians  were  still  m  the  occu- 
pancy thereof,  &c.  Then  the  Commissioner  of  this  office,  however^, 
instructed  the  register  and  receiver  that  the  application  might  be  en-- 
tertained,  if  supported  by  sufficient  evidence  of  riffht,  after  the  1st 
June,  185^,  when  the  entry  might  be  permitted,  of  every  legal  sub- 
diviBion  included  in  the  town,  to  the  extent  of  320  acres. 

Bep.  0.  0.  166 ^2 
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On  that  day,  viz:  Ist  June,  1862,  the  application  of  Judge  Guppey, 
was  received,  and  he  was  permitted  to  enter,  in  trust  for  the  ooca- 
pants  of  the  town,  the  said  land  in  section  5,  together  with  lots  Sand 
6  of  section  8,  same  township  aod  range,  per  certificate  No.  16,781. 

It  subsequently  appearing,  from  the  letter  received  at  this  office, 
from  Judge  Guppey  himself,  under  dat«  6th  July,  1863,  that  the  sub- 
divisions in  section  6  ^^were  not  occupied  as  the  site  of  the  town  or 
city  prior  to  the  grant  by  Congress  to  the  State  of  Wisconsin," — in 
the  law  of  1846,  his  said  entry  was  corrected,  so  as  to  embrace  only 
lots  6  and  6  of  section  8,  and  on  this  a  patent  was  issued  under  date 
28th  April,  1854. 

I  do  not  regard  the  grant  made  to  the  State  of  Wiscoosin,  by  law 
of  1846,  as  a  present  erant — identifying  a  particular  portion  of  the 
public  domain,  by  such  certain  description  as  to  vest  it  in  the  State. 
Nor  did  the  selection  by  the  governor  and  approval  by  the  President, 
alone  vest  the  fee  simple  in  the  State.  The  last  executive  act  still  re- 
mains to  be  performea.  And  the  lands  claimed  by  the  inhabitants  of 
Portage  City,  not  having  been  certified  by  the  Commissioner  of  the 
General  Land  Office,  unaer  the  seal  of  the  office,  according  to  the  pro- 
visions of  the  act  of  3d  August,  1854,  are  yet  under  the  control  of  the 
Executive  ;  and  the  entry  to  Judge  Guppey,  being  prior  in  daJte^  to 
the  selection  by  the  governor  secures  rights  under  the  law  of  1844, 
which  could  not  be  divested  by  such  selections. 

Therefore  I  respectfully  recommend  that  the  Executive  be  requested 
to  revoke  his  said  approval,  so  far  as  the  lots  or  subdivisions  in  sec. 
6,  T.  12,  R.  9,  are  concerned,  in  order  that  proper  steps  may  betaken 
to  reinstate  the  entry  of  the  town,  so  that  the  certificate  may  stand 
as  originally  issued  on  the  1st  day  of  June,  1852  ;  and  a  patent  under 
the  law  of  1844  be  given  for  the  lands  in  controversy. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

THOS.  A.  HENDRICKS,  Uommissumer. 

Hon.  R.  McClblland, 

Secretary  of  the  Interior. 


Ikhibit  I. 

DEPARTMEirr  OF  THE  InTBRIOR, 

July  23,  1866. 

Sir  :  I  have  the  honor  to  submit  herewith  the  papers  in  the  '^  Por- 
'tage  City  case,"  so  called,  for  your  opinion  upon  certain  points  in- 
volved therein^  as  hereafter  specified.  The  contest  appears  to  involve 
the  United  States,  the  State  of  Wisconsin,  and  the  persons  interested 
in  Portage  City,  and  came  before  the  department  in  a  letter  of  the 
Coxnmissioner  of  the  General  Land  Office  of  the  30th  of  June  last,  to 
be  found  among  the  papers.  When  the  grant  was  made  to  the  State, 
ihjd  Indian  title  to  the  particular  land  in  controversy  existed,  and  con- 
tinued for  several  years,  and  until  the  same  was  extinguished  bj 
treaty  of  October  14,  1848.  Immediately  after  such  extinffuishment, 
.  the  judge  of  the  countyi  in  strict  conformity  with  law,  made  an  entry 
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of  the  lots  in  dispute,  and  soon  after  the  State  embraced  them  in  a 
list  of  selections  under  the  grant,  and  before  the  entry  was  reported 
to  the  Qeneral  Land  Office,  and  without  any  knowledge  of  that  fact, 
the  selection  was  approved.  If  the  title  of  the  lands  granted  passed 
to  the  State  at  the  date  of  the  grant,  it  seems  doubtful  whether  any 
part  of  this  Indian  land  was  embraced,  because  the  Indian  right  was 
still  existing.  If  it  had  remained  to  this  time  as  it  was  in  1846,  and 
no  treaty  had  been  made,  could  the  State  legally  claim  the  lots  under 
the  grant  ? 

The  object  of  the  grant  was  to  enable  the  State  to  make  an  import- 
ant improvement,  but  at  the  same  time  to  compensate  the  general 
government  for  the  lands  granted,  by  largely  enhancing  the  value  of 
the  residue.  This  principle  pervades  all  the  giants  for  such  purposes 
made  prior  to  the  one  in  question.  The  Indian  lands,  such  as  em- 
brace the  lots,  are  valuable,  and  in  order  to  extinguish  the  Indian 
titles  thereto,  far  more  than  an  ordinary  minimum  is  usually  paid. 
Suppose  in  this  case  these  lands  had  cost  the  general  government  ten 
dollars  per  acre,  would  it  be  conformable  to  the  principle  adverted  to, 
to  reduce  the  price  to  double  the  minimum,  or  as  by  subsequent  legis- 
lation relative  to  this  grant,  to  the  ordinary  minimum? 

When  the  question  arises  between  the  general  government  and  a 
State,  it  do€s  not  present  the  same  difficulties  as  where  by  previous 
acts  of  Congress,  or  by  treaties,  third  parties  intervene.  In  the  case 
of  the  Indian  reservations  along  the  line  of  the  Wabash  and  Erie  canal, 
when  the  Indian  title  was  extinguished  after  the  grant,  particular 
tracts  were  set  apart  for  special  reserves,  and  these  tracts  have  invaria- 
bly been  held  by  them  without  disturbance.  So  also  in  regard  to  pre- 
emptions upon  these  grants,  where  the  initiative  has  been  taken  before 
the  grant  attached.  It  may  be  admitted  that  the  government,  by 
general  grant,  passes  title  to  all  lands  within  the  prescribed  limits 
which  are  subject  to  private  entry  or  sale,  but  does  it  as  to  Indian  land 
or  military  reservations,  unless  they  are  particularly  designated  or 
clearly  embraced  ? 

Not  beinff  satisfied  what  would  be  proper,  under  the  circumstances, 
I  have  concluded  to  refer  the  papers  in  the  case,  together  with  the 
argument  of  Judge  Young  and  the  brief  of  Doctor  Frailey,  to  you,  for 
your  opinion,  as  to — 

1.  Whether  the  act  of  8th  of  August,  1846,  was  such  a  present 
grant  as  carried  with  it,  after  the  selection  by  the  governor  of  the 
aitemate  odd  sections  within  its  limits,  the  title  of  the  United  States 
to  the  lots  in  question,  subject  to  the  extinguishment  of  the  rights  of 
the  Indians,  or  had  the  State  the  exclusive  right  to  make  selection  of 
the  lots  after  the  Indian  title  was  extinguished? 

2.  Did  not  the  Indian  title  exclude  the  lots  from  the  grant ;  and 
after  the  general  government  secured  the  unqualified  title  thereto,  is 
not  the  one  who  takes  the  first  step,  and  prosecutes  it  with  a  view  of 
acquiring  the  land  conformably  to  the  law,  entitled  to  the  precedence  ? 

With  great  respect,  your  obedient  servant, 

R.  MoCLELLAND, 

Secretary. 
Hon.  C.  CusHiNG, 
Attorney  General  United  States. 
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ATTORNEY  GENERAL'S  OPINIQIV. 


Exhibit  E. 

Attornst  Gkahkal's  Office, 
December  22,  1856. 

Sir  :  I  haye  the  honor  to  present  herewith  my  coDclasions  in  the 
Portage  City  case,  so  called,  which  you  referred  to  me  by  letter  of 
the  26th  of  July. 

Clongress,  on  the  8th  of  August,  1846,  passed  an  act  entitled  **  An 
act  to  grant  a  certain  quantity  of  land  to  aid  in  the  improvement  of 
Fox  and  Wisconsin  rivers,  and  to  connect  the  same  by  a  canal ,  in  the 
Territory  of  Wisconsin,"  of  which  act  the  provisions  material  to  the 
matter  in  hand  are  as  follows : 

SKcnoisr  1.  That  there  be  and  hereby  is  granted  to  the  State  of  Wis- 
consin on  the  admission  of  such  State  into  the  Union,  for  the  purpose 
of  improving  the  navigation  of  the  Fox  and  Wisconsin  rivers  in  the 
Territory  of  Wisconsin,  and  in  constructing  the  canal  to  unite  the 
said  rivers  at  or  near  the  portage,  a  quantity  of  land  equal  to  one-half 
of  three  sections  in  width  on  each  sine  of  the  said  Fox  river  and  the 
lakes  through  which  it  passes,  from  its  mouth  to  the  point  where  the 

J)ortage  canal  shall  enter  the  same  and  on  each  side  of  the  said  canal 
rom  one  stream  to  the  other,  reserving  the  alternate  sections  to  the 
United  States,  and  such  selection  to  be  approved  by  the  President  of 
the  United  States.  *  *  *      .      *  .         *  * 

Sec  2.  That  as  soon  as  the  Territory  of  Wisconsin  shall  be  admit- 
ted as  a  State  into  the  Union,  all  the  lands  granted  by  the  act  shall 
be  and  become  the  property  of  said  State  for  the  purposes  contem- 
plated in  this  act,  and  no  other :  Provided^  That  the  legislature  of  said 
State  shall  agree  to  accept  the  said  grant  upon  the  terms  specified  in 
this  act  and  no  other.  ♦****» 

Sec  3.  That  the  said  improvement  shall  be  commenced  within  three 
years  afler  the  said  State  shall  be  admitted  into  the  Union,  and  com- 
pleted within  twenty  years  ;  or  the  United  States  shall  be  entitled  to 
receive  the  amount  for  which  any  of  said  lands  shall  have  been  sold 
by  the  State  :  Provided^ 

"That  the  title  of  the  purchasers  under  the  sale  made  by  the  State 
in  pursuance  of  this  act  shall  be  valid, — (9  Stat,  at  Large,  p.  83.) 

Without  anticipating  controversy,  let  us  go  back  to  the  day  when  the 
act  was  approved  by  the  President,  and  see  what  its  provisions  on  their 
face  import,  and  what  rights  they  communicate  to  the  future  State  of 
Wisconsin. 

1st.  *'  That  there  be  and  hereby  is  granted."  Those  are  indubita- 
bly effective  terms  of  grant  in  prcBsentt.  On  that  day  a  title  or  ri^ht 
of  title  passed  from  a  grantor  to  a  grantee.  What  passed  as  subject 
matter,  and  by  what  quality  of  title,  as  whether  m  fee  simple,  fee 
base,  tenancy  for  life  or  vears,  and  whether  in  possession  or  reversion, 
or  what  not,  remains  to  be  ascertained. 

2d.  The  grant  is  ^^  to  the  State  of  Wisconsin  on  the  admission  of 
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8uch  State  into  tbe  Union. ' '  That  fixes  the  time  when  the  grant  is  to  be 
effectual.  It  is  a  grant  in  so  far  as  the  grantor  can  make  it^  on  the  day 
of  date,  but  the  grantee  is  to  take  only  when  admitted  into  the  Union. 

On  the  admission  of  Wisconsin^  the  State  takes  some  kind  of  title 
then.  What  title  is  it  ?  The  act  proceeds  to  say,  that  at  that  mo- 
ment ''all  the  lands  granted  by  this  act  shall  be  and  become  the  prop- 
erty  of  said  State. 

These  expressions  in  a  statute,  according  to  the  established  rules  of 
construction,  carry  the  fee,  or  at  least  the  whole  interest  and  estate 
of  the  grantor,  whatever  that  may  be.  It  is  true,  these  are  not  sac- 
ramental words  of  a  fee  simple  at  the  common  law.  It  is  also  true, 
that  the  term  ''  property"  is  often  used  in  a  general  sense  to  cover 
anything  which  belongs  to  a  person,  by  whatever  title  or  tenure. — 
(Smith  V8.  the  United  States,  10  Peters,  p.  330.) 

But  a  grant  of  land  to  be  and  become  the  property  of  another,  im- 
plies a  fee  by  the  public  law  of  Europe  and  America. 

That  such  is  the  meaning  of  the  act  in  this  respect  is  further  proved 
by  the  subsequent  expression.  ''  Ihe  title  of  purchasers  under  the 
sales  made  by  the  State,  in  pursuance  of  this  act,  shall  be  valid,"  The 
phrase  ''  validity  of  title"  is  found  in  the  laws  defining  what  convey- 
ances the  United  States  are  to  take  of  lands  intended  as  the  site  of  any 
public  work. — (Reso.  Sept.  11,  1841,  5  Stat,  at  Large,  p.  468.)  Its 
construction  is  thoroughly  fixed  by  the  practice  of  my  predecessor  and 
myselfj  and  is  taken,  as  a  matter  of  course,  in  the  daily  business  of 
passing  on  muniments  of  title.     It  means  fee  simple. 

4th.  The  grant  is  to  the  State  of  Wisconsin  ''for  the  purpose  of  im- 
proving the  navigation  of  the  Fox  and  Wisconsin  rivers,  (sec.  1,)  and 
for  no  other,"  (sec.  2,)  and  the  improvement  is  to  be  commenced  and 
completed  within  present  dates,  (sec.  3,)  but  the  failure  of  the  State 
does  not  effect  the  title ;  it  only  renders  the  State  a  debtor  to  the  Uni- 
ted States  for  the  pecuniary  proceeds  of  the  sale  of  the  lands. — (Sec.  3.) 

5th.  The  grant  is  made  subject  to  one  condition,  namely :  "  that 
the  legislature  of  said  State  shall  agree  to  accept  such  grant  upon  the 
terms  specified  in  the  act."  That  may  be  deemed  a  condition.  There 
certainly  is  no  other. 

6th.  Finally,  the  thing  granted  is  defined  with  reasonable  certainty. 
"  It  is  a  quantity  of  land  equal  to  one-half  of  three  sections  in  width 
on  each  side  of  the  Fox  river,  and  the  lakes  through  which  it  passes, 
from  its  mouth  to  the  point  where  the  Portage  canal  shall  enter  the 
flame,  and  on  each  side  of  said  canal  from  one  stream  to  the  other, 
reserving  the  alternate  sections  to  the  United  States."  Here  is  not  a 
grant  of  lands  along  arbitrary  lines  unascertained,  like  those  of  un- 
located  railroads,  nor  a  grant  at  large  in  a  whole  State,  but  a  grant 
within  limits  geographically  determined  by  the  act,  and  needing  only 
surveys  according  to  accustomed  statute  rules,  to  possess  absolute  pre- 
cision of  locality,  and  then  requiring  only  to  be  equally  divided  between 
the  United  States  and  the  State. 

That  involves  the  necessity  of  partition  between  the  two  tenants  in 
common. 

But  the  act  forsees  this,  and  means  of  amicable  partition  are  pro- 
vided by  the  enactments,  that  the  portion  belonging  to  the  State  o 
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WisconsiD  is  "to  be  selected  under  the  direction  of  the  governor  of 
faid  State,  and  such  selection  to  be  approved  by  the  President  of  the 
United  States."  The  manifest  object  of  this  selection  is  not  mtrely  to 
fix  a  Jloat^  but  to  e£fect  partition  between  co-tenants.  , 

Upon  this  review  of  the  act,  no  apparent  question  exists.  It  is  a 
conditional  and  executory  grant  in  fee  simple,  to  take  effect  and  be- 
come executed  on  the  happening  of  events  specified. 

These  events  happened.  Wisconsin  was  admitted  into  the  Union 
contingently  on  the  third  of  March,  1847,  and  absolutely  on  the  29th 
of  May,  1848,  (Comp.  10  Statutes  at  Large,  pp.  178  and  233  ;)  and  on 
the  29th  of  June,  1848,  the  legislature  of  the  State  of  Wisconsin 
accepted  the  grant  in  the  terms  of  the  act  of  Congress. — (Revised 
Statutes,  Wisconsin,  p.  765.) 

Let  us  pause  a  moment  here,  at  the  29th  of  July,  1848,  and  see  how 
the  title  stands.  The  United  States  granted,  to  take  effect  on  a  cer- 
tain contingency  ;  that  contingency  had  occurred.  The  United  States 
granted  on  condition  ;  that  condition  had  been  performed.  The  lands 
conveyed  are  described  with  reasonable  certainty,  so  as  to  be  capable  of 
passing  by  words  of  grant.  What  legal  construction  is  there  to  forbid 
the  idea  of  a  vested  title  that  day  in  the  State  of  Wisconsin  ?  I  am 
not  aware  of  any.  To  be  sure,  the  land  is  held  by  undivided  moieties; 
but  what  then  ?  Who  doubts  that  two  proprietors  may  be  tenants  in 
common  by  undivided  moieties — each  by  a  tiee  simple  ? 

To  enjoy  in  severalty,  there  must  be  partition ;  but  the  partition  does 
not  make  title,  nor  its  absence  take  away  or  suspend  title^  either  as 
between  the  co-tenants  themselves,  or  as  between  tl«em  and  rest  of  the 
world.  Nor  is  it  material  that  one  of  the  co-tenants  derives  title  from 
the  other  ;  they  are  not  the  less  equally  co-tenants  of  the  tee.  Who- 
ever trespasses  on  the  land,  trespasses  against  both  co-tenants.  Who- 
ever undertakes  to  appropriate  any  part  of  it  unlawfully,  is  a  wrong 
doer  in  respect  of  each.  As,  until  the  land  shall  have  been  dulj 
divided,  neither  of  the  parties  can  occupy  any  part  of  it  in  severalty 
and  exclusively,  so  neither  can  convey  to  others,  power  to  occupy 
severally  in  his  right.  Nor  without  partition  can  others  come  in  by 
act  of  law,  by  descent,  or  otherwise,  derivatively  under  one  of  the 
parties,  to  acquire  title  in  severalty  and  to  the  exclusion  of  the  other 
arty.  All  these  are  but  the  ordinary  legal  incidents  of  title  in  land, 
n  fine,  if  the  lands  described  in  the  act  existed,  then  it  seems  to  me 
that  on  the  29th  of  June,  1848,  the  State  of  Wisconsin  was  owner  in 
fee  of  one  undivided  moiety  of  the  tract  of  land  described,  in  common 
with  the  united  States.  But,  perhaps  the  United  States  had  inadver- 
tently conveyed  a  part  of  this  land  to  somebody  else,  or  had  allowed 
others  to  acquire  title  in  severalty  to  some  parts  of  it  by  act  of  law,  to 
the  prejudice  of  the  rights  of  the  State  of  Wisconsin.  Very  well — if  the 
United  States  have  done  or  suffered  this,  it  is  presumable  that  they 
will  repair  the  wrong.  Such  proved  to  be  the  fact  on  both  points  ;  for 
on  the  2d  of  March,  1849,  the  following  act  of  Congress  was  passed: 

'^  That  all  land  entries  made  in  the  Green  Bay  district,  in  the  State 
of  Wisconsin,  upon  the  odd-numbered  sections  of  the  Fox  and  Wis- 
consin river  reservation  in  said  State,  subsequent  to  the  passage  of  an 
act  entitled  '  An  act  to  grant  a  certain  quantity  of  land,  to  aid  in  the 
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improyement  of  the  Fox  and  Wisconsin  rivers,  and  connect  the  same 
by  a  canal  in  the  Territory  of  Wisconsin,  approved  on  the  8th  day  of 
August,  1846,'  be,  and  the  same  are  declared  to  be  valid,  as  though 
said  act  had  not  been  passed :  Provided^  nevertheless,  that  the  governor 
of  said  State  is  hereby  authorized  to  select  the  same  quantity  of  other 
lands  in  lieu  thereof,  subject,  however,  to  the  approval  of  the  Presi- 
dent of  the  United  States. 

Sec.  2.  That  all  similar  entries  made  upon  the  even-numbered  sec- 
tions  of  said  reservations  be  also  declared  to  be  as  good  and  valid  as 
though  said  reservation  had  not  been  made. — (9  Statutes  at  Large, 
p.  352.) 

Here  is  indemnification  of  the  State  for  ascertained  deficiencies  in  the 
thing  granted,  which  indemnification  is  remarkable  in  this,  that  it 
assumes  that  partition  of  the  lands  between  the  State  and  the  United 
States  has  already  taken  place,  the  State  having  become  tenant  in 
severalty  of  the  odd  sections,  and  the  United  States  of  the  even  sections. 
I  shall  return  to  this  point  in  the  sequel.  Perhaps,  indeed,  the  United 
States  had  nothing  within  the  limits  described  to  convey  ;  that  it  did 
not  own  or  possess  any  land  there.  That  is  alleged  in  this  case,  in  so 
far  as  concerns  the  particular  section  of  land  in  controversy. 

At  the  time  when  the  act  making  this  grant  to  the  State  of  Wis- 
consin was  passed,  a  portion  of  the  land  comprehended  within  the 
limits  described  was  still  occupied  by  the  Menomonee  Indians  in  their 
aboriginal  right. 

Their  title  was  extinguished  on  the  18th  of  October,  1848,  by  treaty 
of  that  date,  the  second  article  of  which  is  in  these  words  : 

**  The  said  Menomonee  tribe  of  Indians  agree  to  cede  and  do  hereby 
cede,  sell,  and  relinquish  to  the  United  States,  all  their  lands  in  the 
Stateof  Wisconsin  wherever  situated." — (9  Statutes  at  Large,  p.  952.) 

The  treaty  contained  a  provision  empowering  the  Indians  to  continue 
to  live  temporaily  on  the  cession,  as  follows : 

Art.  8.  It  is  agreed  that  the  said  Indians  shall  be  permitted,  if  they 
desire  to  do  so,  to  remain  on  the  land  hereby  ceded,  for  and  during 
the  period  of  two  years  from  the  date  hereof,  and  until  the  President 
shall  notify  them  that  the  same  are  wanted. 

This  indefinite  occupancy  was  terminated  on  the  1st  of  June,  1852, 
when  the  Menomonees  were  concentrated  on  a  definite  portion  of  the 
cession  lying  near  to  the  falls  of  Wolf  river,  and  of  course  then  ceased 
to  have  any  possible  relation  to  the  present  question. 

Upon  these  facts  the  idea  appears  to  be  entertained  at  the  General 
Land  Office,  either  that  no  title  passed  to  the  State  of  Wisconsin,  or 
that  all  such  title  was  suspended  or  held  in  abeyance  until  the  final 
cessation  of  any  sort  of  occupation  by  the  Indians. 

I  cannot  bring  myself  to  agree  to  this.  It  seems  to  be  contrary  to 
well-established  doctrines  of  municipal  as  well  as  public  rights. 

Mr.  Toung  appearing  for  claimants  of  Portage  City,  refers  to  a  num- 
ber of  cases  in  which  the  court  speaks  of  the  inviolability  of  the  Indian 
territory,  and  pronounce  surveys  made  therein  illegal. — (See  Preston 
t;*.  Browder,  1  Wheat.,  114  ;  Danforth  tw.  Thomas,  1  Wheat.,  p.  155  ; 
Danforth  vs.  Wear,  9  Wheaton,  p.  673.^ 

But  these  are  cases  of  local  law,  in  which  the  question  was,  whether 
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the  State  of  North  Carolina,  as  the  proprietor  of  lands  within  her  bor- 
der, occupied  hj  Indians,  had  authorized  such  surreys. 

The  Indians  were  to  be  protected  hj  the  State,  held  inviolable 
against  intrusion. 

No  surveys  in  their  territory,  so  called,  were  to  be  made  without 
express  authority  of  the  State.  That  the  State  had  such  authority  we 
shall  see  hereafter. 

There  was  a  time  when  the  true  relation  of  the  Indians  to  the  United 
States  was  not  so  clearly  seen  as  it  now  is. 

We  have  been  accustomed  to  make  treaties  with  them  as  if  they 
were  independent  of  us  ;  that  was  an  error. 

We  dealt  with  their  petty  tribes  as  nominal  ncUions ;  that  led  to 
strange  misconceptions.  We  had  spoken  of  their  lands  as  if  a  hand- 
ful of  savages,  wno  happened  to  be  within  the  geographical  limits  of 
a  region  of  country,  large  enough  for  civilized  empire,  could  be  deemed 
its  proprietor 8 f  in  virtue  of  any  rule  of  natural  right  or  of  positive  law. 

We  had  respected  their  assumed  rights — that  is,  had  left  them  to 
their  savage  quasi  independence,  instead  of  by  force  compelling  them 
to  enter  into  some  appropriate  place  in  the  social  organization,  and 
thus  they  had  perished  of  too  much  liberty. 

Finallv,  we  of  the  older  States  of  the  Union,  which  had  expelled  or 
killed  on  most  of  our  Indians,  or  reduced  them  to  a  condition  of  help- 
less pupilage,  had  now  come  to  be  extremely  sensitive  to  the  alleged 
wrongs  of  tne  same  nature,  that  is  policy  in  imitation  of  ours,  to  which 
the  younger  States  of  the  south  were  now  subjecting  their  Indians. 

The  elaborate  investigation  of  the  subject  which  ensued,  cleared  off 
all  these  errors ;  and  discussion  ended  with  the  great  cases  of  the 
Cherokee  nation  vs.  The  State  of  Georgia,  (5  Peters,  p.  1,)  and  Wor- 
cester V8.  The  State  of  Georgia,  (6  Peters,  p.  515.) 

It  is  a  universal  doctrine  of  public  law  that  the  Indians  are  the 
domestic  subjects  of  the  particular  Europeo- American  States  in  which 
they  may  happen  to  be. — (The  Cherokee  nation  va.  The  State  of  Geor- 
gia, 5  Peters,  p.  1.) 

It  is  a  doctrine  of  our  public  law^  equally  fundamental,  that  the 
Indians  do  not  hold  a  fee  in  the  lands  of  their  aboriginal  occupation, 
but  only  a  usufruct ;  the  fee  bein^  in  the  United  States ;  or,  in  some 
cases,  in  the  several  States. — (Johnson  vs.  Mcintosh,  7  Wheaton,  p. 
543 ;  Fletcher  vs.  Peck,  6  Cranch,  p.  87.) 

When  the  United  States  made  this  grant  to  the  State  of  Wisconsin, 
the  fee  of  all  the  land  was  in  the  United  States,  subject  in  the  respect 
of  a  part,  to  the  usufruct  of  the  MenomQnees. 

That  usufructuary  occupation  was  capable  of  being  extinguished  by 
the  United  States,  and  by  them  alone ;  and  until  its  extinction,  the 
entire  original  title  remained  between  them  and  the  Indians. 

What  rule  of  law  stood  in  the  way  to  forbid  the  United  States  to 
convey  to  the  State  of  Wisconsin  such  title  as  they  had  ?  I  know  of 
none. 

As  a  question  of  municipal  law,  the  transaction  is  just  as  common 
and  ordinary  as  any  other  description  of  conveyance. 

The  proprietor  of  land  leases  it  for  ninety-nine  years,  with  or  without 
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right  of  purchase,  but  he  selk  it  to  another,  if  he  will,  subject  to  the 
lease  and  its  conditions. 

An  heir  in  fee  simple  comes  into  possession  of  the  patrimonial  estate 
encumbered  with  mortgages,  jointure,  dower,  marriage  settlements, 
and  provisions  for  other  members  of  the  family ;  but  he  may  sell,  if 
he  will,  subject  to  these  incumbrances. 

Nay,  the  cases  are  familiar,  of  sales  of  imperfect  titles,  which,  when 
perfected  in  the  person  of  the  grantor,  enure  to  the  benefit  of  the 
grantee. — (See  Landes  va.  Brent,  10  Howard,  p.  348 ;  Stoddard  vs. 
Chambers,  11  Howard^  p.  316;  Bissell  V8*  Penrose,  T  Howard,  p. 
317.) 

By  what  rule  of  law  is  it,  that  the  United  States,  as  proprietors,  are 
deprived  of  this  common  right  of  all  proprietors  ?  And  by  what  rule 
of  law  is  it,  that  the  benefit  of  this  common  right  is  taken  away  from 
the  grantees  of  the  United  States  ? 

.  Whether  the  application  of  the  doctrine  to  lands  still  occupied  by 
Indians  involve  inconvenience  to  the  latter,  or  not,  is  a  question  of 
public  policy  for  the  United  States  to  determine.  Conveyances  of  such 
a  nature  are  of  no  rare  occurrence  in  the  history  of  the  country. 

When  the  States  of  Massachusetto,  Connecticut,  New  York  and 
Virginia,  conveyed  their  western  lands  to  the  United  States,  those 
lands  were  encumbered  with  the  occupancy  of  Indians.  So,  when  the 
United  States  and  the  State  of  Georgia  entered  into  their  conipacts  of 
cession,  the  lands  conveyed  were  in  part  in  the  occupation  of  Indians. 
What  then? 

Was  it  ever  imagined  that  those  conveyances  were  to  be  held  as  of 
no  efiect,  or  suspended  until  the  Indians  should  have  been  removed  ? 

And  if  the  United  States  see  fit  to  make  such  a  grant  so  encumbered 
to  the  State  of  Wisconsin,  and  the  State  to  accept  it^  what  have  third 
parties  to  do  with  the  case  ? 

Is  not  that  a  matter  which  concerns  the  immediate  parties  alone, 
the  United  States  and  the  State  ? 

If,  indeed,  the  Indians  offered  themselves  to  object  to  the  convey* 
ance,  or  anybody  claiming  under  the  Indians  did  so,  that  might  be 
conceivable,  although  it  could  not  avail  to  deieat  the  act  of  the  United 
States. 

But  in  the  present  case,  the  objection  is  in  behalf  of  persons  who 
themselves  claim  under  the  United  States. 

The  objection  thus  proceeds  on  the  most  untenable  assumption,  that 
the  United  States,  through  a  subsequent  grantee  of  theirs,  will  take 
advantage  of  the  supposed  dei'ect  in  their  prior  grant  to  the  State  of 
Wisconsin. 

Finally,  the  precise  point  of  the  legal  effect  of  a  grant  of  lands 
tinder  Indian  occupancy,  has  come  before  the  Supreme  Court  again 
and  again,  and  received  judicial  determination. 

In  the  case  of  Mitchel  and  others  w.  the  United  States,  that  was 
one  of  the  points,  and  it  was  expressly  held  by  the  Court,  as  the  estab- 
lished law  of  America,  that  the  government  owns  the  original  fee  of 
the  soil,  and  may  grant  the  same  while  the  lands  remain  in  the  pos* 
session  of  the  Indians. — (9  Peters,  p.  711.) 
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The  same  doctrine  is  deliberately  re-affirmed  in  the  case  of  the  Unitei 
States  V8.  Fernandez. — (10  Peters,  p.  303.) 

There  is  no  room  whatever  to  question  the  law  of  these  decisions. 
They  are  in  strict  conformity  with  principle  and  precedent. 

There  is  another  case  which  dispels  all  doubt  as  to  the  signification 
of  the  decisions  in  the  three  cases  from  North  Carolina,  cited  by  Mr. 
Young. 

It  is  the  case  of  Lattemeer  vs.  Poteet,  in  which  it  is  directly  decided 
that  the  State  of  North  Carolina  could  grant  in  fee^  lands  in  the  actual 
occupancy  of  Indians. — (14  Peters,  p.  4.) 

There  is  a  case  of  ordinary  occurrence  in  the  legislation  of  the 
United  States,  which  illustrates  the  same  doctrine,  and  is  otherwise 
pertinent  to  the  question  before  me. 

I  allude  to  the  various  provisions  of  law  which  assure  to  each  State 
in  which  the  public  lands  lie,  a  section,  by  number  (16,)  in  each  town- 
ship, for  the  use  of  schools.  That  is  a  legislative  grant  to  the  State 
by  the  United  States,  as  in  the  present  case. 

It  is  notorious  that  in  a  multitude  of  instances  the  land  at  the  time 
of  the  grant  is  in  the  occupation  of  Indians,  and  wholly  unsurveyed. 
Nevertheless,  when  thelnaians  have  been  removed,  the  lands  surveyed 
and  marked,  and  the  section  sixteenth  ascertained  by  locality,  it  comes 
into  possession  of  the  State. 

It  was  never  imagined  that,  in  order  to  receive  its  rights,  the  State, 
when  the  land  comes  into  market,  must  run  a  race  against  all  the 
world,  merely  because  of  the  intermediate  occupation  of  the  Indians. 

I  presume,  therefore,  to  say,  that  in  my  judgment,  the  State  of  Wis- 
consin had,  on  the  29th  day  of  June,  1848,  a  vested  interest  in  one 
undivided  moiety  of  the  lands  lying  within  the  limits  of  the  grant  as 
described  in  the  act  of  Congress. 

I  might  stop  here.  For,  a  vested  interest  in  the  whole,  so  fer  at 
least  as  to  exclude  all  adversary  claims  in  the  right  of  the  government. 

And  the  parties  who  set  up  title  to  Portage  City  against  the  grantee 
of  the  State,  do  so  by  claim  of  pre-emption  for  municipal  purposes, 
under  the  act  of  Congress  of  August  3,  1844,  (May  23,  1844,)  that  is, 
in  the  right  of  the  United  States  ;  they  do  not  pretend  any  commence- 
ment of  occupation  until  late  in  1849  ;  and  their  assumed  title  has  its 
true  legal  institution  on  the  1st  of  June,  1852  ;  and  either  of  these 
claims,  even  the  oldest,  whatever  may  be  its  intrinsic  equities,  if  any, 
must  yield  to  the  still  older  title  of  the  State. 

But  the  great  care  bestowed  upon  this  case  by  Mr.  Young,  in  behalf 
of  the  pre-emption  claimants,  induces  me  in  regard  for  him  to  advert 
briefly  to  two  or  three  other  incidental  considerations.  Owing  to  the 
continued  occupation  of  these  lands  by  the  Menomonees,  a  portion  of 
them  (including  the  tract  here  in  dispute,)  were  not  surveyed  until 
the  year  1851,  and  did  not  come  into  market  until  the  Ist  of  June, 
1852. 

On  that  day  the  county  jud^e  entered  the  land  in  question  as  trustee 
of  the  proprietors  of  Portage  City. 

On  the  8th  of  July,  1852,  the  governor  of  the  State  of  Wisconsin, 
(Far well,)  reported  a  list  of  lands  selected  by  the  State^  including  the 
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disputed  half  section,  for  the  approval  of  the  President,  and  the  same 
was  approved  on  the  23d  of  August,  1852. 

The  hypothesis  of  the  pre-emption  claimants  of  Portage  City,  is, 
that  the  title  of  the  State  dates  from  these  last  acts  of  selection  and 
approval ;  and  is,  therefore,  posterior  to  that  of  Portage  City. 

To  this  it  might  suffice  to  answer,  that  the  equities  of  the  State  are 
as  good  equities  as  those  of  the  municipal  pre-emptors :  and  that,  in 
a  conflict  of  equities  of  equal  intrinsic  value,  we  must  go  back  to  their 
respective  inceptions  and  trace  down  their  history. 

This  marahaling  of  equities  is,  in  many  cases,  the  only  method  of 
determining  a  question  of  conflict  of  title  under  the  land  laws  of  the 
United  States. — (Ex.  qr.  Eofmagle  V8  Anderson,  7  Wheaton,  p.  212.) 

And  if  it  be  disputed  whether  the  grant  to,  and  acceptance  by  the 
State,  constituted  a  legal  title,  it  is  impossible  to  deny  that  the  grant 
itself  was,  at  least,  incipiency  of  title,  on  the  passage  of  the  granting 
act  then  passed,  if  not  a  legal,  certainly  an  equitable  interest  to  the 
future  State  of  Wisconsin.  And  that  equitable  interest  was  of  no 
uncertain  locality. 

It  was  positively  fixed,  by  words  of  unmistakeable  force,  at  a  place, 
and  within  limits,  fully  capable  of  ascertainment  by  the  ordinary 
means  of  giving  precision  of  location  and  bounds  to  any  grant. 

There  was  a  standing  equity  in  the  State  of  Wisconsin  long  anterior 
to  any  pre-emption  claimants,  and  which  older  equity  could  not  be 
lawfully  divested  by  or  through  the  United  States. 

Again,  the  argument  of  the  pre-emptors  pre-supposes  that  selection 
by  the  State  was  an  essential  step  in  the  acquisition  of  title  to  any 

{articular  section.     I  do  not  concede  that  in  the  sense  of  the  argument, 
t  did  not  need  selection  to  fix  title  within  definite  limits. 
The  State  of  Michigan  having  a  float,  definite  only  in  quantity,  to 
be  located  somewhere  in  the  State,  needed  to  select,  in  order  to  fix  the 
grant      The  State  of  Iowa  having  a  float  dependent  on  the  routes  of 

{possible  railroads,  needed  to  fix  the  routes  of  the  railroads  in  order  to 
ocalize  the  grant.    Not  so  here.     The  grant  was  fixed  in  place  and 
limits,  as  well  as  quantity  by  its  very  terms. 

If  the  act  had  designated  the  alternate  sections  granted,  or  those 
retained,  there  would  nave  been  no  selection  to  make.  It  omitted  to 
do  this,  and  thus  left  to  both  parties,  the  grantor  and  the  grantee^  a 
common  right  in  each  section. 

Selection  thus  became  requisite,  simply  as  a  mode  of  separating  the 
joint  interest  of  the  co-proprietors,  and  an  agreement  that  one  should 
take  the  odd  sections,  and  the  other  the  even  ones,  would  constitute  a 
selection  by  the  State  and  an  approval  by  the  President. 

Now  that  is  precisely  what  was  done.  On  the  same  29th  of  June, 
1848,  on  which  the  legislature  of  the  State  accepted  its  grant,  its  gov- 
ernor (Dewey)  advised  the  commissioner  of  public  lands  that  he  had 
selected,  for  the  State  of  Wisconsin,  the  unsold  lands  in  the  odd  num- 
bered sections  within  the  grant. 

The  Commissioner  (Mr.  Young,)  replied  under  date  of  November 
9,  1848^  that  the  local  land  officers  had  been  '^  instructed  to  enter  on 
the  records  and  plats  of  their  offices  all  the  unsold  lands  in  the  odd 
numbered  sections  within  the  limits  of  that  grant,  (as  shown  by  a 
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diagram  of  it,  which  was  transmitted  to  them,)  as  selected  by  the 
State." 

And  the  officers  were  also  directed  to  prepare  and  report  a  list  of 
the  unsold  lands  in  order  to  complete  formaXity  of  the  selection. 

Meanwhile,  these  and  the  future  selections  were  to  be  duly  submitr 
ted  to  the  President. 

All  this  time,  it  is  true,  that  portion  of  the  grant  which  the  Indians 
still  occupied,  was  not  in  condition  for  what  the  Commissioner  calls  the 
formal  as  distinguished  from  the  real  selection. 

That  is  to  say,  the  odd-numbered  sections  were  not  yet  marked  out 
by  survey,  with  number  of  township  and  quantity  that  remained  to 
be  done. 

But  the  selection  had  not  the  less  been  made,  so  that,  when  the 
lands  were  surveyed,  nothing  more — ^absolutely  nothing — would  be 
needed  to  distinguish  the  selections  belonging  to  the  State. 

It  might  be  convenient  afterwards  to  repeat  the  selections  formally 
by  the  township  numbers,  as  Governor  Farwell  did  in  1852  ;  but  the 
substance  was  performed,  in  1848,  by  Governor  Dewey,  and  that  is 
expressly  set  forth  in  the  new  statement  of  selections  transmitted  by 
Governor  Farwell. 

That  so  it  was  understood — namely,  that  the  State  and  the  United 
States  had  made  partition — is  proved  by  what  follows. 

The  Commissioner,  in  his  letter  above  quoted,  assuming  that  the 
act  clearly  grants  to  the  State  a  given  quantity  of  land  within  defined 
limits,  suggests  the  propriety  of  providing  by  law  to  indemnify  the 
State  for  any  deficiencies  in  consequence  of  previous  sales  within  those 
limits  by  the  government. 

The  result  was  the  enactment  of  the  act  of  March  2,  1849,  entitled 
'^An  act  in  relation  to  the  Fox  and  Wisconsin  river  reservation,  in 
the  State  of  Wisconsin,"  hereinbefore  cited  at  length. 

I  consider  that  act  as  absolutely  decisive  of  the  point.  To  be  sure,  it 
speaks,  in  the  first  section,  only  of  land  entries  made  in  the  Green  Bay 
land  district ;  but  the  general  provision  of  the  first  section,  and  also 
that  of  the  second  section,  if  not  co-extensive  with  that  of  the  act  of 
August  8,  1846,  yet  serve  to  construe  it,  and  to  authenticate  the  fact 
of  the  selection  by  the  State,  accepted  by  the  United  States. 

It  is  expressly  as  to  the  lands  of  the  Green  Bay  district,  and  im- 
pliedly as  to  the  others,  including  those  of  the  future  Menasha  district, 
(to  which  these  belong,)  a  legislative  ratification  of  the  selection  made 
by  Governor  Dewey,  taking  the  odd-numbered  sections  for  the  State 
and  leaving  the  even-numbered  sections  for  the  United  States.  After 
this,  a  more  particular  designation  of  sections,  as  surveyed,  and  the 
approval  of  that  by  the  President,  would  be  matter  of  pure  form ;  the 
title,  as  title,  was  already  vested  and  complete  in  the  State  of  Wis- 
consin. 

Adjudged  cases  abound  in  which  legislative  grants  to  States  have 
been  held  to  make  good  title  tpso  fiustOy  and  others  in  which  the  title 
has  been  held  to  vest  only  on  selection  of  the  particular  tract  being 
made  by  the  State. 

If,  prior  to  the  selection,  the  grant  be  executory,  on  the  selection 
being  made  it  becomes  executed,  and  the  courts  do  not  favor  attempts 
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of  another  party  to  obtain  title  against  the  State. — (Campbell  V8.  Doe, 
12  Howard,  p.  244.) 

There  is  a  great  deal  of  documentary  matter  and  of  discassion  in 
the  case  relative  to  the  nature  and  grounds  of  the  assumed  right  of 
the  pre-emption  claimants  of  Portage  City ;  but  in  my  view  of  the 
subject,  there  is  no  room  to  consider  the  claims  of  these  pre-emptors 
here. 

No  case  of  conflict  is  presented.  The  State  (or  its  grantees)  and 
the  adverse  parties  all  claim  alike  uuder  the  United  States.  The  State 
has  the  oldest  title,  equitable  and  legal ;  its  selections,  duly  made, 
have  been  duly  approved  by  the  President ;  and  he  cannot  lawfully 
issue  to  alleged  municipal  pre-emptors  a  patent  for  lands  which  have 
already  passed  in  fee  to  the  State  of  Wisconsin. 
I  am,  very  respectfully, 

C.  GUSHING, 

Hon.  BoBRRT  McClellani), 

Secretary  of  the  Interior^  Washington  City. 


Exhibit  L. 

Dbpartmbnt  of  the  IirrBRioB, 

December  31, 1856. 

Sib  :  J  return  herewith  the  papers  in  the  Portage  City  case,  sub- 
mitted in  letter  from  your  office  of  the  SOtb  June  last,  accompanied 
by  others  which  have  since  been  filed,  and  by  a  copy  of  the  opinion 
of  the  Attorney  General,  of  the  22d  instant,  on  the  case,  furnished 
upon  my  submission  to  him  for  that  purpose. 

The  conclusions  to  which  he  has  arrived  are  adopted  by  the  depart- 
ment, and  they  will  be  regarded  as  definitely  settling  the  question  at 
issue  heretofore  on  the  part  of  the  Portage  City  authorities. 
Respectfully,  your  obedient  servant, 

R.  McClelland, 

Secretary. 
Hon.  Thomas  A.  Hendbicks, 

Commisaioner  of  the  General  Land  Office. 


DisTBicT  oif  Columbia,         )  ^ 
City  and  County  of  Washington^  S 


This  day  personally  came  before  me,  John  H.  Goddard,  a  justice  of 
the  peace  withm  and  for  the  county  and  district  aforesaid,  Richard  M. 
Young,  esq.,  attorney  for  the  inhabitants  of  Portage  City,  Wisconsin, 
and  made  oath,  in  due  form  of  law,  that  he  had  examined  the  fore- 
going petition,  and  that  the  material  facts  and  proceedings,  as  therein 
roentioned,  between  the  inhabitants  and  claimants  of  lots  in  Portage 
Oitj,  Wisconsin,  and  the  United  States,  were  truly  and  correctly 
stated  and  set  forth,  to  the  best  of  his  knowledge  and  belief. 

RICHARD  M.  YOUNG. 


30  JOSHUA  J.   GUPPEY, 

« 

Subscribed  and  sworn  to  before  me,  at  mj  office,  in  Washington 
city,  this  eighth  day  of  September,  A.  D.  1857. 

JOHN  H.  GODDABD,  J.  P. 
RicHABD  M.  Young, 
L.  S.  Dixon, 

Aitameya  /or  Petitioner, 


IN  THE  COUBT  OF  CLAIMS. 


Joshua  J.  Guppet,  county  judge  of  Columbia  county,  Wisconsin,  as 
trustee  for  the  settlers  and  occupants  of  ^'Portage  City,"  vs.  Thb 
Unitbd  States. 

ScARBURQH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  that,  on  the  1st  day  of  January,  A.  D.  1851, 
he  was,  and  since  that  time  has  continued  to  be,  and  now  is,  county 
judge  of  tho  county  of  Columbia,  in  the  State  of  Wisconsin.  He  claims 
in  niat  character,  and  as  trustee  for  the  settlers  and  occupants  resid- 
ing thereon,  a  pre-emption  title  to  certain  lands  described  in  his  peti- 
tion, now  known  as  "Portage  City,"  under  the  act  of  Congress  ap- 
proved May  23,  A.  D.  1844,  ch.  17,  (5  Stat,  at  Large,  p.  667.)  The 
State  of  Wisconsin  also  claims  title  to  the  same  lands  under  the  act 
of  Congress  approved  August  8,  A.  D.  1846,  ch.  170,  (9  Stat,  at 
Large,  p.  83.) 

In  the  case  of  John  C.  Hale  w.  The  United  States,  heretofore  de- 
cided by  this  Court,  and  reported  to  Congress  on  the  16th  day  of  May, 
A.  D.  1856,  we  held  that,  where  there  are  conflicting  claims  of  title 
to  public  lands  of  the  United  States,  and  only  one  of  the  claimants  ifi 
a  party  to  the  petition,  we  cannot  decide  the  case,  because,  not  having 
the  power  to  convene  all  the  parties  before  us,  we  cannot  do  complete 
justice.  In  that  case  the  Court  say:  "While  we  are  informed  that 
there  are  three  claimants  to  this  land,  how  can  we  decide  that  the 
Percilull  claim  is  the  better  claim,  when  the  other  claimants  are  not 
represented  before  us,  and  have  had  no  opportunity  of  proving  to  as 
that  a  decision  ought  not  to  be  made  in  favor  of  Hale  ?  We  have  no 
power  to  make  other  persons  parties  to  this  proceeding ;  and  without 
that  power,  and  without  hearing  all  the  parties  interested  before  ns, 
we  cannot  determine  which  of  them  is  entitled  to  the  land.  A  deci- 
sion, either  in  favor  of  or  against  this  claimant,  must  be  made  upon 
a  partial  view  of  the  case,  and  we  could  not  say,  with  any  certainty, 
that  any  result  we  might  reach  would  be  one  which  would  satisfy 
ourselves,  or  which  ought  to  satisfy  Congress."  The  same  principle 
is  applicable  in  this  case. 

Our  opinion,  therefore,  is,  that  the  petitioner  is  not  entitled  to  an 
order  directing  testimony  to  be  taken  in  this  case. 


r 
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No.  167. 


CHARLES  WILKES. 


Mat  4,  1658.<-Bepcirted  from  the  CJourt  of  Claims,  aod  committed  to  a  Oimmittee  of  the 

Whole  House  U»- morrow. 


The  Court  of  Claims  rabmit  the  fotlowing 

REPORT. 

To  tie  hoMToUe  the  Senate  and  House  cf  Bepresentatives  (/  the  United 

8l/(UeB  in  Congress  assembled: 

The  Court  op  Claims  respectftiUy  presents  the  following  documents 
as  the  report  in  the  case  of 

CHARLES  WILKES  vs.  THE  UNITED  8TATE& 

1.  The  petition  of  the  claimant. 

2.  United  States  Solicitor's  brief. 

3.  Opinion  of  the  Court  adverse  to  the  daim. 

4.  Papers  in  this  case  received  from  the  Senate,  and  returned  in  a 
separate  envelope. 

'  By  order  q{  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
f T  fl  1  ®^1  of  8*5^  Court,  at  Washington,  this  third  day  of  May, 
'"^-  ®J     A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 

Chie^  OUrk  Court  of  Claims. 


fb  ike  HoncrMe  Court  of  Claims  (/  the  United. States: 

The  petition  of  Charles  Wilkes,  of  the  city  of  Washington,  respect- 
fully represents:  That  he  is  the  owner,  in  fee  simple,  of  two  dwelling- 
houses,  commonly  known  as  the  Washington  Houses,  with  the  ground 
on  which  theystavd,  and  which  is  appurtenant  thereto, being  lot  No.  16, 
in  squane  No.  634,  as  laid  down  on  tlie  official  plat  of  survey  of  the  city 
of  Washington,  situated  on  the  west  side  of  North  Capitol  street ; 

That  soon  after  the  laying  out  of  the  city  of  Washington,  Gen. 
George  Washington  erected  the  said  dwelling-houses,  on  the  then 
existing  grade  of  North  Capitol  street,  doubtless  supposing  that  to 
fee  Hue  proper  and  fixed  grade  of  that  street ; 
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That  when  your  petitioner  purchased  the  property,  with  the  houses 
upon  it,  he  found,  by  examination  of  the  ''  Book  of  Graduations," 
which  is  one  of  the  records  deposited  in  the  ofSce  of  the  surveyor  of 
the  city  of  Washington,  (a  true  copy  and  extract  wherefrom,  duly 
certified  by  H.  W.  Ball,  surveyor  of  said  city,  is  filed  among  the 
papers  in  this  case,)  that  the  grade  of  the  said  street  was  established 
by  lawful  authority  before  the  said  dwelling-houses  were  built,  to 
wit,  in  the  year  1797,  and  was  duly  laid  down  and  recorded  by  the 
surveyor  of  the  city  of  Washington  at  that  period,  who  was  Nicholas 
King ; 

That,  from  time  to  time,  since  your  petitioner  has  been  the  owner 
of  the  said  property,  the  said  street  has  been  excavated,  and  the  grade 
thereof,  before  mentioned,  has  been  altered  and  departed  from,  by 
authority  of  the  United  States,  to  the  great  injury  of  said  property, 
and  to  the  manifest  wrong  and  damage  of  your  petitioner ; 

That,  subsequent  to  the  time  when  one  of  those  excavations  was 
made,  and  when  your  petitioner  supposed  said  grade  was  finally  fixed, 
he  went  to  great  expense — not  less  than  two  thousand  dollars — in 
erecting  one  hundred  and  sixty- four  feet  of  bank  wall,  to  protect  his 
property,  in  consequence  of  that  excavation  ; 

That  after  said  wall  was  erected,  and  by  the  same  authority  of  the 
United  States,  a  further  excavation  was  made  about  the  years  1850 
and  1851,  entirely  destroying  said  wall,  and  for  the  purpose  of  pro- 
curing earth  to  improve  Maryland  avenue,  and  to  obtain  gravel  and 
sand  for  12th  street  west ; 

That  in  the  year  1855  a  further  excavation  was  made  in  said  street 
by  the  same  authority,  for  the  purpose  of  procuring  earth  to  fill  up 
the  public  reservation  belonging  to  the  United  States,  north  of  the 
Capitol  square  at  which  time  the  grade  of  the  street  was  reduced  to 
its  present  level,  which,  your  petitioner  is  informed,  is  now  the  grade 
fixed  by  Randolph  Coyle,  Esq.,  United  States  engineer,  appointed 
under  a  law  of  tne  United  States,  approved  March  4,  1851,  making 
an  appropriation  *'  to  complete  the  grades,  of  the  city  of  Washington, 
four  thousand  dollars,  to  be  expended  under  the  direction  of  the  Presi- 
dent of  the  United  States  ;"  and  continued  in  office  under  a  law  of  the 
United  States,  approved  August  31, 1852,  *'  to  complete  and  revise  the 
grades  of  the  city  of  Washington,  and  to  determine  the  plans  for  the 
drainage  and  sewerage  thereof,  six  thousand  dollars  ;  the  surveys  and 
plans  to  be  made  by  the  engineer  now  in  charge  of  that  duty,  under 
the  direction  of  the  President  of  the  United  States."  So  that  now 
your  petitioner's  houses  are  far  above  the  present  grade,  and  are 
rendered  almost  worthless,  as  will  plainly  appear  upon  an  inspection 
thereof,  if  your  honors  shall  think  proper  to  view  the  same,  (it  being 
in  the  immediate  vicinity  of  the  Capitol,)  and  as  will  be  shown  by  the 
testimony  of  witnesses,  whom  your  petitioner  will  produce,  under  the 
order  of  this  honorable  Crourt. 

Your  petitioner  will  show  that  the  said  injury  and  damage  have 
been  done  by  the  authority  of  the  United  States  and  under  color  and 
pretext  (and,  as  your  petitioner  believes,  in  fact  and  truth)  that  the 
same  was  necessary  for  the  public  use  and  benefit ;  and  he  humbly 
submits  that  he  is  entitled  to  ask  and  receive  a  just  oonipenBation  for 
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the  value  of  his  propery  thus  taken  away  from  hirn.  Tour  petitioner 
has,  as  often  as  it  became  necessary,  duly  protested  to  the  proper  au- 
thorities that  he  held  the  United  States  liable  and  bound  to  make  good 
to  him  all  his  damages  in  the  premises  ;  and  he  submits  that  there  is 
an  implied  contract  on  the  part  of  the  United  States  to  compensate 
and  indemnify  him  fully  in  the  premises  ;  upon  which  implied  con- 
tract (waiving  any  demand  for  a  tort,  if  any  he  have)  he  now  relies. 
The  action  of  Congress  on  this  claim  has  been  as  follows,  viz : 
On  the  14th  day  of  February,  1853,  your  petitioner,  in  company 
with  W.  P.  Elliot,  W.  H.  Stanford,  Willian  Skelly,  P.  W.  Brown- 
ing, and  John  L.  Wirt,  all  of  whom  own  property  on  said  street, 
which  is  damaged  by  said  excavations,  petitioned  the  Congress  of  the 
United  States  for  relief,  and  the  petition  was,  on  the  same  day,  re- 
ferred by  the  House  of  Representatives  to  the  Committee  on  Public 
Buildings  and  Grounds,  and,  by  direction  of  said  committee,  when  the 
bill  making  appropriations  for  the  civil  and  diplomatic  expenses  of 
government  was  under  consideration  an  amendment  was  offered 
thereto  by  Mr.  Bowie,  a  member  of  the  committee,  authorizing  a  legal 

Erocess  and  inquiry,  which  was  intended  for  the  relief  of  the  petitioners, 
ut  which  was  decided  to  be  out  of  order. 

On  the  13th  of  January,  1854,  the  same  petition  was  again  pre- 
sented to  the  House  of  Representatives  and  again  referred  to  the  same 
committee ;  and  on  the  2l8t  of  June,  1854,  Mr.  Chamberlain,  a  mem- 
ber of  that  committee,  made  a  report  thereon,  by  order  of  the  com- 
mittee, stating  the  desire  of  the  committee  that  justice  should  be  done 
to  the  petitioners,  and  the  efforts  of  the  committee  to  obtain  the  opinion 
of  the  Attorney  (General  of  the  United  States,  '4n  order  that  an 
effectual  remedy  might  be  afforded."  These  efforts  having  failed,  the 
committee  recommended  that  the  petition  and  papers  be  referred  to 
the  Committee  on  the  Judiciary,  which  was  done,  and  on  the  8th  day 
of  February,  1855,  Mr.  Stanton,  chairman  of  that  committee,  reported 
a  bill  '^providing  compensation  to  owners  of  property  in  the  city  of 
Washington  injured  by  alterations  of  streets  by  authority  of  the 
United  States,"  which  bill  was  not  acted  upon  during  the  session  for 
i^ant  of  time. 

On  the  14th  of  February,  1856,  said  petition,  with  the  accompany- 
ing papers,  was  again  referred  to  the  Committee  on  the  Judiciary  in 
the  House  of  Representatives,  and  on  the  27th  day  of  the  same  month 
a  resolution  was  reported  to  the  House,  directing  said  petition  and 
papers  to  be  referred  to  this  honorable  Court,  which  resolution  was 
adopted^  and  the  petition  and  papers  were  sent  here  and  are  now  on 
the  files*  of  the  Court. 

Your  petitioner  now  asks  that  you  will  take  his  case  into  considera- 
tion and  award  to  him  such  damages  as,  in  your  opinion,  he  has 
sustained,  which  he  avers  are  not  less  than  twenty-five  thousand 
dollars. 

Your  petitioner  avers  that  he  is  the  sole  owner  of  the  claim  set  forth 
in  the  foregoing  petition. 

CHARLES  WILKES. 


OHABLES    WILKES. 


District  op  Columbia,  ) 
Washington  County  y    )     ' 

March  22,  1856. 

Personally  appearing,  the  said  Charles  Wilkes  made  solemn  oath 
that  the  statements  contained  in  the  foregoing  petition,  by  him  sub- 
scribed, are,  in  his  belief,  true. 
Before  me, 

B.  B.  FRENCH, 

Justice  of  the  PecLoe. 
B.  B.  French, 
J.  M.  Carlisle, 

Attomies. 


IN  THE  COURT  OF  CLAIMS. 

On  the  Petition  of  Charles  Wilkes. 
Brief  of  Solicitor  for  United  States. 

This  is  one  of  several  claims  for  indemnity  for  injury  to  property 
caused  by  an  alteration  of  the  grade  of  North  Capitol  street,  made  by 
the  authority  of  the  United  States. 

The  only  question  in  the  case  is,  whether  the  government,  in  which 
was  both  the  political  and  proprietory  sovereignty  over  the  street,  the 
grade  of  which  was  altered,  had  a  right  to  make  the  change  in  its 
grade  for  public  convenience  (which  it  is  not  alleged  was  unskilfully 
or  improperly  made)  without  being  responsible  to*  contiguous  lot- 
holders  for  the  real  or  imaginary  depreciations  in  the  value  of  such 
lots  which  may  result  from  such  changes  of  grade.  It  is  argued  that 
such  depreciation  is  an  act  which  causes  a  taking  of  private  property 
for  public  use  within  the  meaning  of  the  Constitution,  and,  hence,  that 
an  obligation  to  pay  results.  It  is  not  necessary  in  this  case  to  inquire 
to  what  case  that  clause  of  the  Constitution  applies. 

It  is  not  necessary  to  determine  in  this  case  whether  the  Constitu- 
tion extends  merely  to  property  which  is  directly  applied  to  the  pub- 
lic use — as  when  a  horse  is  taken  for  its  service — or  includes  cases 
where  the  taking  is  consequential  only  on  acts  done  for  public  service — 
as  when  land  is  flowed  by  a  dam  or  bridge  erected  by  public  authority. 
To  bring  a  case  within  either  class  of  cases,  it  is  not  enough  that  the 
value  of  the  citizen's  property  be  impaired,  but  some  right  must  be 
taken  from  him  or  abridged.  The  value  of  property  is  subject  to 
changes  from  a  variety  of  circumstances  which  in  nowise  affect  the 
rights  of  the  owner  ;  and  it  by  no'means  follows  that  because  a  mau 
does  an  act  which  either  raises  or  depreciates  another's  property, 
that  he  can  either  claim  compensation  from  or  be  made  to  indemnify 
the  owner.  The  mere  location  of  a  public  house  near  a  vacant  lot 
sometimes  enhances  or  depreciates  the  value  of  the  lot  immensely^ 
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according  to  the  character  of  the  huilding,  and  yet  the  owner  of  such 
a  lot  has  no  right  of  property  affected  by  the  erection  of  the  bailding. 
Whether  the  party  who  erects  the  building  or  does  the  act  which 
depreciates  the  value  of  the  lot  is  bound  to  indemnify  the  owner,  de- 
pends altogether  upon  the  question,  whether  he  can  lawfully  do  the 
act  in  question.  In  the  case  of  the  erection  of  a  building  which 
effects  injuriously  the  neighboring  property,  if  it  be  a  building  not 
forbidden  by  law,  no  one  would  pretend  that  the  neighbors,  however 
much  it  depreciated  the  value  of  their  lots,  could  either  require  the 
building  to  be  pulled  down  or  the  owner  to  indemnify  them  for  the 
depreciation. 

This  is  one  of  the  contingences  which  subjects  property  to  fluctua- 
tions against  which  the  law  does  not  protect  the  owner,  and  which  it 
would  be  absurd  to  attempt  to  guard  against  by  legislation. 

As  property  fluctuates  in  value  by  the  erection  or  destruction  of 
neighboring  improvements,  lawfully  made  or  done  by  private  persons 
without  their  acquiring  any  right  against  the  owner,  or  incurring 
any  obligation  to  him,  so  improvements  or  similar  acts,  lawfully  made 
or  done  by  the  public,  create  no  demand  by  or  against  the  govern- 
ment. The  government  has  an  equal  right  to  improve  the  public 
roads  or  streets,  that  a  proprietor  has  to  improve  his  lots.  Either  can 
make  the  ordinary  use  of  such  property  without  being  called  in  ques- 
tion for  the  effects  which  result  to  the  property  of  others. 

In  this  case,  the  only  complaint  is,  that  the  United  States  altered 
the  grade  of  North  Capitol  street,  and  that  an  injury  resulted  to  the 
claimant.  The  same  complaint  was  made  in  the  cases  of  Goszler  V8, 
Georgetown,  6  Wheat.  593,  and  Anne  C.  Smith  vs.  Washington  city, 
20  Howard,  and  it  was  expressly  decided  that  the  authorities  of 
these  cities  might  alter  the  grades  of  the  streets  without  incurring 
any  responsibility  to  the  owners  of  lots  for  the  damage  supposed  to 
retult  from  the  change.  And  I  understand  these  decisions  to  rest  on 
the  principle  I  have  above  endeavored  to  illustrate,  that  to  create  a 
demand,  there  must  not  only  have  been  a  loss,  but  that  the  loss  must 
have  been  occasioned  by  a  wrongful  or  illegal  act,  and  in  the  last 
case,  that  of  Anne  C.  Smith,  the  court  says  expressly  that  that  dam- 
age complained  of  is  damnum  absque  injuria.  But  the  argument  here 
is,  that  this  means  only  that  the  city  of  Washington  was  not  respon- 
sible, and  it  is  supposed  to  be  possible  to  exonerate  the  city  of  Wash- 
ington, which  acted  as  the  agent  of  the  United  States,  and  yet  hold 
the  United  States.  The  government,  it  is  said,  has  the  right  to 
authorize  the  talcing  of  private  property,  and  government  agents  are 
not  personally  responsible  when  acting  within  the  scope  of  their 
authority,  and  in  the  cases  of  Smith  and  Goszler,  it  was  only  decided 
that  the  agents  acted  within  their  authority. 

But  these  decisions  cannot  be  evaded  in  this  way.  The  actions 
were  in  forty  and  the  defence  was,  that  no  wrong  had  been  committed 
because  the  lot  owners  held  their  lots  subject  to  the  right  of  the  gov- 
ernment, whose  authority  for  that  purpose  was  delegated  to  these 
cities,  to  grade  the  streets  ;  and  this  defence  was  held  to  be  good.  If 
the  cities  had  had  no  defence  but  the  constitutional  right  of  the  gov- 
ernment to  take  private  property,  they  must  have  been  found  guilty  of 
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the  trespass  alleged  againt  them  ;  because,  before  the  property  conld 
have  been  taken  under  that  right,  the  compensation  most  have  been 
made. 

In  Smith's  case,  as  already  stated,  the  court  say  that  the  damage 
complained  of  is  ' '  damnum  absque  irjuria, ' '  This  language  means  not 
only  that  the  defendant  is  not  liable,  but  that  the  plaintiff  is  without 
remedy. — (See  Bacon's  Ab.  Actions  on  the  Case ;  G.  Dane.  Ab.  Index 
h.  t.;  also,  9  Pick.  59,  628.) 

M.  BLAIR. 


in  the  coubt  of  claims. 

Chables  Wilkes  vs.  Thb  United  States. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  following  case  : 

He  is  the  owner,  in  fee  simple,  of  two  dwelling-houses,  commonly 
known  as  the  Washington  Houses,  with  the  ground  on  which  they 
stand,  and  which  is  appurtenant  thereto^  beins  lot  No.  16,  in  square 
No.  634,  as  laid  down  on  the  official  plat  of  the  survey  of  the  city  of 
Washington,  situated  on  the  west  side  of  North  Capitol  street. 

Soon  after  the  laying  out  of  the  city  of  Washington,  Gen.  Gteorge 
Washington  erected  the  said  dwelling-houses  on  the  then  existing 
grade  of  North  Capitol  street,  doubtless  supposing  that  to  be  the 
proper  and  fixed  grade  of  that  street. 

When  the  petitioner  purchased  this  property  with  the  houses  upon 
it  he  found,  by  examination  of  the  **  Book  of  Graduations,"  which  is 
one  of  the  records  deposited  in  the  office  of  the  surveyor  of  the  city  of 
Washington,  that  the  grade  of  Capitol  street  was  established  by  law- 
ful authority  before  the  dwelling-houses  were  built,  to  wit,  in  the 
year  1797.  and  was  duly  laid  down  and  recorded  by  the  surveyor  of 
the  city  of  Washington  at  that  period. 

From  time  to  time,  since  the  petitioner  has  been  the  owner  of  this 
property,  the  street  has  been  excavated,  and  the  grade  thereof,  before 
mentioned,  altered  and  departed  from,  by  authority  of  the  United 
States,  to  the  great  injury  of  the  property,  and  the  manifest  wrong 
and  damage  of  the  petitioner. 

Subsequent  to  the  time  when  one  of  those  excavations  was  made, 
and  when  your  petitioner  supposed  the  grade  was  finally  fixed,  he 
went  to  great  expense— not  less  than  two  thousand  dollars — in  erecting 
one  hundred  and  sixty-four  feet  of  bank  wall,  to  protect  his  property, 
in  consequence  of  that  excavation. 

After  the  wall  was  erected,  by  the  authority  of  the  United  States  a 
further  excavation  was  made  about  the  years  18 jO  and  1851,  entirely 
destroying  the  wall,  for  the  purpose  of  procuring  earth  to  improve 
Maryland  avenue,  and  to  obtain  gravel  and  sand  for  12th  street  west. 

In  the  year  1855,  a  further  excavation  was  made  in  the  same  street, 
by  the  same  authority,  for  the  purpose  of  procuring  earth  to  fill  up 
the  public  reservation  belonging  to  the  United  States,  north  of  the 
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Capitol  square.  The  grade  of  the  street  was  then  reduced  to  its  pres" 
ent  level,  which  the  petitioner  is  informed  is  now  the  grade  fixed 
by  Randolph  Coyle,  esq.,  United  States  engineer,  appointed  under  a 
law  of  the  United  States,  approved  March  4,  A.  D.  1851,  making  an 
appropriation  '^to  complete  the  grades  of  the  city  of  Washington, 
four  thousand  dollars,  to  be  expended  under  the  direction  of  the  Presi- 
dent of  the  United  States  ; "  and  continued  in  office  under  a  law  of  the 
United  States,  approved  August  31,  A.  D.  1852,  ''to  complete  and 
revise  the  grades  of  the  city  of  Washington,  and  to  determine  the 
plans  for  the  drainage  and  sewerage  thereof,  six  thousand  dollars ; 
the  surveys  and  plans  to  be  made  by  the  engineer  now  in  charge  of 
that  duty,  under  the  direction  of  the  President  of  the  United  States." 
The  petitioner's  houses  are  now  far  above  the  present  grade,  and  are 
rendered  almost  worthless. 

The  petitioner  will  show  that  the  injury  and  damage  of  which  he 
complains  have  been  done  by  the  authority  of  the  United  States,  and 
under  color  and  pretext  (and  as  the  petitioner  believes,  in  fact  and 
truth)  that  the  same  was  necessary  for  the  public  use  and  benefit ;  and 
he  submits  that  he  is  entitled  to  ask  and  receive  a  just  compensation 
for  the  value  of  his  property  thus  taken  away  from  him.  The  petitioner 
has,  as  often  as  it  became  necessary,  duly  protested  to  the  proper 
authorities,  that  he  held  the  United  States  liable,  and  bound  to  make 
good  to  him  all  his  damages  in  the  premises ;  and  he  submits  that 
there  is  an  implied  contract  on  the  part  of  the  United  States  to  com- 
pensate and  indemnify  him  fully  in  the  premises  ;  upon  which  implied 
contract,  (waiving  any  demand  for  a  tort,  if  any  he  have,)  he  now 
relies. 

The  action  of  Clongress  on  the  petitioner's  claim  is  stated  in  his 
petition. 

This  case  has  been  referred  to  this  court  by  the  House  of  Bepresen- 
tatives. 

Such  is  the  petitioner's  case  as  set  forth  by  him  in  his  petition  ;  and 
the  question  now  to  be  determined  is,  whether  testimony  shall  be 
ordered. 

This  case  is,  in  principle,  the  same  as  the  case  of  John  L.  Wirt  vs. 
The  United  States,  lately  decided  by  this  Court.  It  has  been  submitted 
to  us  merely  upon  the  petition,  and  our  opinion  is,  that  the  facts  set 
forth  therein  do  not  furnish  any  ground  for  relief.  We  refer  to  our 
opinion  in  the  case  of  John  L.  Wirt  vs.  The  United  States,  for  the 
reasons  upon  which  this  opinion  is  founded. 

Nor  order  will  be  made  directing  testimony  to  be  taken  in  this  case. 


35th  Consrbbb,  )  HOUSE  OF  BEPBESENTATIYES.  (  Bkpobt  C.  G. 
l8tSe88ion.     {  {      No  168. 
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WILLIAM  DAVENPOET. 


Mat  4, 1858.— Beported  from  fhe  Ck>art  of  ClaiinB  and  committed  to  a  GommiUoo  of  ilio 

Whole  House  to-morrow. 


The  CouBT  OF  CLADiS  Bubmitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepreaentatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

WILLIAM  DAVENPOET  vs.  UNITED  STATES. 

1 .  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  United  States  deputy  solicitor's  brief. 

4.  Opinion  of  the  Court  adyerse  to  the  claim* 

By  order  of  the  Court  of  Claims. 

In  testimony  whereofj  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  o  1  ®®*1  ^^  ®*^d  Court,  at  Washington,  this  third  day  of  May,  A.  D. 
L^-  *^-J  1857. 

SAM'L  H,  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Judges  of  the  Court  of  Claims : 

The  petition  of  the  undersigned,  William  Davenport,  formerly  a 
colonel  in  the  United  States  army,  and  now  a  citizen  of  Philadelphia, 
respectfully  shows  unto  your  honors :  Upon  the  adjustment  of  my  ac- 
counts with  the  government,  as  collector  of  military  contributions  in 
Mexico  during  the  late  war,  under  the  act  of  the  3d  March,  1849,  it 
was  decided  to  my  loss,  and,  as  I  believe,  without  the  authority  of 
law  or  regulation,  as  I  shall  endeavor  to  prove,  that  wood,  quarters, 
forage,  and  the  amount  allowed  by  law  for  the  public  use  of  private 
servants,  were  emoluments,  and  as  such,  the  cost  of  these  things  were 
charged  to  and  deducted  from  my  private  account.  Fuel,  quarters 
stationery  and  forage,  are  enumerated  in  the  961st  paragraph  of  the» 
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general  regulations  of  the  army,  as  aUowancea  made  to  the  army. 
These  and  other  allowances  to  the  army,  upon  the  authority  of  this 
paragraph,  are  executive  allowances,  amounting,  perhaps,  to  not  lesi 
than  a  million  dollars  per  annum.  Can  it  he  presumed  that,  if  this 
large  sum  could  hy  any  construction  of  the  word  he  regarded  as  indi- 
vidual emoluments,  the  disposal  of  it  would  he  left  to  the  mere  will 
and  pleasure  of  the  Executive,  without  the  aid  and  direction  of  legis- 
lative authority.  The  business  of  the  army  cannot  be  conducted  with- 
out expense,  and  it  will  be  entirely  consistent  with  the  customs  of  the 
service,  in  all  cases,  including  my  own^  that  the  cost  of  the  articles 
issued  to  the  army  should  be  borne  by  the  ffovemment  itself.  The  am- 
munition furnished  the  army,  and  the  transportation  allowance  to 
officers  belong  to  the  same  category,  neither  of  which  has  ever  been 
considered  an  emolument.  I  am  persuaded  that  fael  and  quarters  are 
furnished  the  army  solely  with  a  view  to  insure  a  proper  discharge  of 
the  duties  required  of  it,  and  it  will  be  granted  that  this  opinion  is 
greatly  strengthened,  when  we  consider  that  these  allowances  are 
only  given  to  those  actually  on  duty. 

Fuel  and  quarters  are  given  to  non-commissioned  officers^  musi- 
cians, privates,  washerwomen,  and  servants.  No  one  ever  heard  of 
any  law  or  regulation  givine  emoluments  to  any  of  these  ;  and  where 
is  the  law  or  regulation  which  declares  these  things  directly  or  in- 
•directly  to  be  emoluments^  when  given  to  an  officer.  If  there  is  any 
t)f  this  import,  let  it  be  shown,  or  the  amount  stopped  for  those  arti- 
Kies,  so  long  since  returned  to  me. 

By  paragraph  968,  it  is  made  the  duty  of  the  quartermaster's  de- 
partment, when  there  are  no  public  quarters,  to  nire  them.  1  was 
put  upon  duty  at  Matamoras  by  the  order  of  the  War  Department, 
and  was  furnished  with  quarters  in  compliance  with  this  paragraph ; 
and  furthermore,  the  price  to  be  paid  for  them  was  fixed  by  that  de* 
partment.  If  quarters  were  furnished  officers  for  their  private 
use,  it  would  hardly  be  made  the  duty  of  the  quartermaster's  depart- 
ment to  furnish  them.  Quartermasters  are  not  the  aeents  of  officers, 
non-commissioned  officers,  &c.,  but  the  agents  of  the  government. 
The  house  for  which  I  am  charged  rent  was  furnished  me  by  the  gov- 
ernment— it  was  occupied  for  public  purposes,  and  should  be  paid  for 
by  the  public.  I  am,  no  doubt,  the  first  officer  and  probably  shall  be 
the  last,  ever  required  to  pay  the  rent  for  a  house  furnished  me  by 
i;he  public,  and  occupied  for  public  purposes  only. 

The  colonel  of  oranance,  and  others  on  the  same  footing  with  me, 
^s  regards  emoluments,  occupy  as  many  rooms  in  a  house  at  Wash- 
ington, rented  by  the  United  States,  called  the  Winder  building,  as 
^re  needed  for  the  conducting  of  the  public  business  required  of  them. 
Suppose  it  should  become  necessary,  in  the  settlement  of  their  accounts 
with  the  government,  as  it  has  been  in  my  case,  to  deduct  the  cost  of 
their  emoluments,  it  can  hardly  be  imagined  that  the  rent  of  these 
rooms  would  be  deducted  as  such?  This  would  be  extravagant,  yet  it 
would  be  quite  as  proper  in  that  case  as  it  is  in  mine,  nor  would  the 
question  be  materially  changed^  if  these  officers,  laboring  as  I  did, 
from  the  rising  to  the  setting  of  the  sun,  slept  in  the  corner  of  one  of 
them. 
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But  I  have  another  claim  to  the  restoration  of  the  sum  deducted  on 
the  settlement  of  mj  accounts,  for  the  rent  of  ^'  rooms." 

In  the  adjustment  of  my  accounts  as  collector  of  military  contribu- 
tions at  Matamoras,  Mexico,  under  the  act  of  the  3d  of  March,  1849, 
by  the  commissioner  of  customs,  approved  by  the  President,  he  states 
the  amount  to  be  allowed  me  under  the  law,  '^  exclusive  of  clerk  hire, 
and  other  expenses  incident  to  the  office  of  collector,''  and  of  course 
the  office  also.  In  the  settlement  which  took  place  in  accordance  to 
the  statement  of  the  Commissioner  of  Customs  in  the  War  Office,  no 
deduction  was  made  for  clerk  hire ;  and  under  this  decision,  it  is  plain 
none  should  have  been  made  at  any  time  for  fuel,  that  being  an  ^^ex- 
pense  incident  to  the  office  of  collector,"  or  for  the  rent  of  ^^  rooms," 
which  the  duty  of  collector  required  of  me  by  the  government,  com- 
pelled me  to  occupy  as  offices.  The  act  made  my  compensation  the 
same  as  a  collector  in  the  United  States  of  a  port  when  the  amount 
assimilated,  or  nearly  so.  The  accounts  were  adjusted  on  this  basis. 
As  collectors  of  customs  in  the  United  States  are  furnished  as  many 
rooms  for  offices  as  are  needed  at  the  public  cost,  I  can  but  regard  it 
as  an  oversight,  which  I  have  been  unable  to  bring  to  the  attention 
of  the  honorable  Secretary  of  War,  that  the  rent  of  the  rooms  occupied 
by  me  while  collector  was  charged  to  my  private  account :  and  it  is 
quite  manifest  that  the  amount  of  my  compensation  as  collector  has 
been  less,  to  the  amount  of  this  deduction,  than  the  law  grants  me. 

I  was  employed  at  Matamoras  about  fourteen  months  as  collector  of 
military  contributions.  My  collections,  as  my  returns  show^  amount 
to  more  than  one  thousand  dollars  per  day.  Can  it  be  possible,  with 
law  and  justice  on  my  side,  as  I  think  I  have  shown,  that  the  govern- 
ment seriously  intend  to  make  me  pay  the  rent  of  the  house  furnished 
me  by  the  public,  indispensably  necessary  to  do  the  public  work  in  ? 
I  may  be  believed,  for  it  is  an  undeniable  fact,  when  I  say,  if  no  duty 
had  been  required  of  me  at  Matamoras  but  that  properly  belonging  to 
my  military  commission,  there  would  be  no  question  to  settle  about 
quarters.     I  should  have  been  with  the  troops  in  the  tented  field. 

It  is  plainly  declared  by  paragraph  nine  hundred  and  sixty-three, 
that  '^  rael  is  to  be  considered  public  property  until  used ;  it  is  on  no 
account  to  be  sold  for  the  benefit  of  those  for  whom  it  is  issued,  nor  to 
be  removed  from  the  public  post  but  by  order  of  the  senior  quarter- 
master ;  and  any  surplus  shall  revert  to  the  United  States."  ''  Fuel 
shall  be  considered  public  property  until  used."  By  this  regulation, 
we  see  that  so  long  as  any  fuel  remains  unconsumed,  it  is  declared  to 
be  public  property.  After  it  is  consumed,  of  course  nothing  remains 
in  the  shape  of  fuel,  yet  this  nothing  is  charged  to  me,  in  the  adjust- 
ment of  my  accounts  as  an  emolument. 

Again,  it  is  further  declared  by  the  regulations,  that  **  fuel  is  on 
no  account  to  be  sold  for  the  benefit  of  those  for  whom  it  is  issued." 
If  fuel  is  given  as  an  emolument,  why  this  prohibition  ?  Should  any 
doubt  still  remain  as  to  the  meaning  of  this  regulation,  it  may  be 
removed  by  recollecting  that  public  property  cannot  become  an  indi- 
Tidual  emolument,  while  the  public  retains  the  ownership  of  it  so 
long  as  any  remains.  This  is  so  plainly  declared,  as  regards  fuel, 
none  can  misunderstand  it.     The  same  reasoning,  and  the  same  rule, 
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applies  to  quarters,  forage,  stationery,  and,  indeed,  to  many  other 
allowances.  The  charge  for  stationery  was  withdrawn.  All  the 
other  articles  enumerated  in  paragraph  nine  hundred  and  fifty-one, 
seem  to  be  precisely  of  the  same  character,  and  upon  the  same  footing, 
and  if  so,  it  is  difficult  to  perceive  why  these  charges  did  not  all  fall 
or  stand  together. 

The  act  of  the  24th  of  April,  1816^  establshing  my  claim  to  forage, 
and  the  pay,  rations  and  clothing  for  the  horses  and  servants  I  had 
in  the  service,  from  the  9th  of  May,  1847,  to  the  30th  of  June,  1848. 
This  law  is  in  the  nature  of  a  contract  between  the  government  and 
the  officer,  and  as  such  it  could  hardly  have  been  the  intention  of  the 
act  of  March,  1849,  to  disturb  it.  This  law,  indeed,  does  not  seem  to 
warrant  such  meaning ;  and  it  is  certain  such  construction  would 
make  it  retrospective  in  its  operation — which  wo  may  conclude  never 
could  have  been  contemplated  by  the  legislature. 

It  is  provided  by  law,  already  referred  to,  that  "  when  forage  is  not 
drawn  in  kind  by  officers  of  the  army  entitled  thereto,  eight  dollars 
per  month  for  each  horse  shall  be  allowed  in  lieu  thereof."  The  ques- 
tion of  forage  is  further  regulated  by  paragraph  999,  and  following, 
and  in  compliance  therewith  ;  choice  being  given,  I  drew  forage  for 
two  horses  while  in  command  at  Matamoras. 

Public  horses  are  foraged  at  the  public  expense,  as  a  matter  of 
course.  The  act  provides  for  the  foraging  of  the  private  horses  of 
mounted  officers,  which  they  are  required  to  keep  in  the  public  ser- 
vice, and  as  such,  a  further  provision  is  made  by  law  for  paying  for  all 
private  horses  killed  in  battle.  The  horses  I  had  in  the  public  service, 
m  compliance  with  this  act,  were  my  private  property,  and  the  ser- 
vants employed  by  me  at  the  same  time  were  my  private  servants. 
The  forage  furnished  the  horses  of  mounted  officers,  actually  kept  in 
the  service,  or  eight  dollars  per  month  for  each  horse  in  lieu  thereof, 
and  the  pay,  rations  and  clothing  of  a  private  soldier,  for  each  servant 
kept  in  the  service,  in  accordance  with  the  act,  must  clearly  be  in- 
tended, and  given,  as  a  just  compensation  for  the  public  use  of  the 
same.  When  we  look  into  the  Constitution,  no  room  for  doubt  re- 
mains. We  there  find,  in  the  latter  part  of  the  fifth  article  of  the 
amendments,  that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation.  If  this  provision  of  the  Constitution  has 
any  force  or  meaning,  a  law  cannot  be  made  with  the  construction  you 
have  given  the  act  of  the  3d  of  March,  1849.  I  claim,  as  £  think  I 
have  fully  shown,  upon  the  authority  of  law  and  regulations,  the 
return  to  me  of  the  amount,  $1,033  41^  together  with  interest,  ille- 
gally charged  to^  and  deducted  from  my  private  account  for  fuel, 
quarters,  forage,  and  the  legal  allowance  for  private  servants  employed 
upon  ti  e  terms  of  the  law,  as  above  shown,  from  the  9th  of  May, 
1847,  to  the  30th  of  June,  1848.  And  I  may  here  state,  that  I  fully 
believe  my  claim  a  just  and  legal  one,  or  I  should  assuredly  not  make 
it.  It  is  certain,  1  know  of  no  law,  regulation,  judicial  decision,  or 
precedent  opposed  to  it ;  and  conclude,  if  any  existed,  the  honorable 
(Secretary,  who  has  not  regarded  my  claim  with  favor,  would  have 
pointed  my  attention  to  it  as  a  reason  for  rejecting  my  application.  I 
presume  it  will  not  be  claimed,  even  by  the  honorable  Secretary  of 
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War,  who  rejected  my  cUim,  that  a  law  can  be  made  to  take  eflTect 
before  its  date,  or  that  a  law  can  be  passed  in  184![l,  taking  from  me 
what  I  was  entitled  to,  and  in  legal  possession  of,  two  years  before, 
by  laws  then  and  still  existing.  This  law,  however,  is  not  so  much 
to  be  complained  of  as  the  abuse  of  it.  It  nowhere  requires,  or  even 
authorizes  the  cost  of  public  quarters,  rented  by  an  officer  of  the 
Quartermaster's  Department  for  public  use,  and  occupied  wholly  for 
that  purpose,  charged  to  me,  and  deducted  from  my  private  accounts. 
Nor  does  it,  or  any  other  law  known  to  me,  sanction  the  other  charges 
and  deductions  complained  of. 

NoTB. — I  may  add,  that  ever  since  the  formation  of  the  government,  momited  volunteers 
called  into  service  have  been  allowed  at  least  forty  cents  a  day  for  the  public  use  of  their 
horses,  and  forage  besides. 

So  much  of  the  correspondence  between  the  War  Department  and 
myself,  which  is  requisite  to  the  understanding  of  the  grounds  of  the 
department's  decision,  is  herewith  inserted  for  the  consideration  of 
the  Court.  Of  course,  all  the  correspondence  can  be  at  once  produced, 
if  ordered  by  the  Court. 


Treasury  Department,  Third  Auditor's  Office, 

Octob&r  18,  1851. 

Sir  :  Tour  letter  of  the  27th  ult.  was  received  on  the  29th ;  the 
delay  in  replying  to  it  requires  some  explanation. 

Subsequent  to  the  adjustment  of  your  account  in  August  last,  it  was 
ascertained  at  the  office  of  the  Second  Comptroller,  from  the  accounts 
of  Major  W.  W.  Chapman,  there  made  revision,  that  payment  had 
been  made  by  him  for  rented  quarters  for  you,  and  of  the  issue  also, 
on  your  requisition,  for  fuel,  forage,  and  stotionery,  within  the  period 
you  were  allowed  compensation  as  collector  of  military  contributions. 
Upon  receiving  this  information,  it  became  my  duty  to  apprise  the 
Secretary  of  War  of  the  fact,  it  having  been  previously  reported  from 
this  office  that  you  were  not  found  accountable  here  for  anything  as 
a  setoff  to  your  compensation  as  collector.  The  communication  was 
made  to  the  Secretary  of  War  on  the  27th  of  September,  submitting 
for  his  instructions,  with  the  items  above  referred  to,  amounting  to 
$677  86,  should  be  a  further  deduction.  On  the  13th  inst.  I  received 
instructions  from  the  Second  Comptroller  to  restate  your  account,  and 
to  add  |677  86  to  the  sum  heretofore  ordered  by  the  Secretary  of 
War. 

In  compliance  with  these  instructions,  a  further  statement  was  made, 
and  reported  on  the  13th  inst.  to  the  Second  Comptroller,  reducing 
the  balance  in  your  favor,  to  $2,181  36,  and  returned  to  this  office  on 
the  17th,  confirmed  by  him. 

Very  respectfully,  your  obedient  servant, 

JNO.  S.  GALLAHER, 

Third  Auditor. 

Col.  Wm.  Davenport, 

Fhiladdphiay  Pa. 


WILLUH  DAYENPOBT. 


Trsasurt  Departmbnt,  Third  Auditor's  Officb, 

Oct<Aer  24,  1851. 

Sir:  In  reply  to  your  letter  of  the  20th  ingt.,  I  have  to  say,  that 
before  you  were  last  written  to,  a  thorough  examination  was  made 
of  the  subject  to  which  it  refers,  and  the  sum,  as  stated  to  you,  was 
found  to  be  the  actual  cost  of  the  emoluments  furnished  you  by  the 
government  whilst  acting  in  the  capacity  of  collector  at  Matamoras 
from  the  9th  of  May,  1847,  to  the  30th  June,  1848.  Ton  were 
charged  with  the  following  items  at  the  prices  annexed  thereto,  re- 
ceipted for  by  you,*  to  Major  Chapman,  in  the  fourth  quarter  of  1841 
and  the  first  quarter  of  1848,  to  wit : 

26^  cords  of  wood,  |2  50 $63  50 

90  bushels  and  20  quarts  of  corn,  at  |1  50 136  40 

62  bushels  of  oats,  at  |1 62  00 

26  quires  of  writing  paper,  at  the  rate  of  $2  96  per  6  quires, 

&c.,  allowed  a  lieutenant 12  82 

5,964  lbs.  of  hay,  at  1  cent 59  64 

Bent  for  five  rooms  13  months  and   23  days,   at   |5  per 

month  per  room.. 343  50 

677  86 


Per  vouchers  26  and  27  B.,  third  quarter,  1848,  Major  Chapman 
paid  J.  Mesa  $606  15  for  the  rent  of  seven  rooms  occupied  as  quarters 
and  ofiices  by  yourself  and  Lieut.  McLean^  from  March  1,  1847,  to 
August  9,  1848.  By  the  regulations,  you  were  entitled  to  four  of 
them  as  quarters  and  one  as  kitchen,  with  which  you  have  been 
charged,  not  including  the  offices.  If  any  error  has  been  committed 
the  proper  correction  can  be  made  whenever  it  is  discovered,  whether 
for  or  against  the  United  States. 

Your  letter  of  the  2l8t,  written  the  day  after  the  one  to  which  the 
foregoing  is  a  copy,  was  duly  considered,  and,  in  view  of  the  difficulty 
of  the  question  it  raised  '^  the  interpretation  of  the  word,  emolument," 
referred  to  the  Second  Comptroller  of  the  Treasury  for  his  decision,  to 
which  an  answer  has  been  given  of  this  date,  to  the  following  efiect. 
I  have  to  acknowledge  the  receipt  of  yours  of  the  22d  instant,  inclo- 
sing a  letter  from  Col.  Wm.  Davenport,  in  relation  to  a  charge  re- 
cently made  against  him  by  direction  of  the  Secretary  of  War.  No 
new  facts  are  presented  by  Col.  Davenport  in  reference  to  this  charge, 
and  I  see  nothing  in  the  argument  contained  in  his  letter  that  should 
induce  any  change  in  the  present  statement  of  his  accounts. 

E.  J.  PHELPS,  C(mptrcXl&r. 

*I  would  here  note,  that  the  receiptB  thus  referred  to  are  thoBe  given  by  me  to  the  di»- 
bursing  officer,  which  are  merely  acknowledgments  of  the  items  received  from  him,  and  are 
used  by  him  as  vouchers  in  settling  his  accounts  with  the  department. 
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Thifl  dedaioQ  disposes  of  the  question  in  regard  to  wliat  is  con- 
eidered  emoluments.     The  correctness  of  the  present  charge,  in  its  de- 
tails, I  do  not  douht,  will  be  admitted  on  further  inspection. 
I  am,  very  respectfully,  your  obedient  servant, 

JNO.  8.  GALLAHER, 

Third  Auditor. 
Col.  Wm,  Davenport, 

PhUaddphiaj  Pa. 


Copy  of  a  letter  to  the  Third  Attditor. 

Philabelphia,  Pa.,  June  21,  1852. 

Sib  :  Your  letter  of  the  16th  instant  came  to  hand  on  the  I'Tth,  and, 
in  compliance  therewith,  I  have  the  honor  to  acknowledge  that  I  have 
received  a  treasury  draft  for  two  thousand  one  hundred  and  ninety- 
four  dollars  and  sixteen  cents,  (|2,194  16,)  it  being  a  part  of  the  sum 
due  me  for  the  collection  of  military  contributions  in  Mexico,  and  I 
forwarded  to  J.  Sloan,  Esq.,  Treasurer  of  the  United  States,  on,  I  be- 
lieve, the  16th  instant,  my  receipt  for  the  same.  I  further  acknow- 
ledge to  have  received  this  day,  21st,  a  treasury  draft,  dated  19th 
instant,  for  two  hundred  and  thirteen  dollars,  thirteen  cents,  ($213  13,) 
it  being  my  military  pay  for  the  month  of  January,  1850,.  which  has 
been,  as  you  may  see,  unwarrantably  withheld  from  me  for  nearly  two 
years  and  a  half ;  and  for  this  sum  I  have  likewise  forwarded,  this 
day,  to  J.  Sloan,  Esq.,  Treasurer  of  the  United  States,  my  receipt. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

WM.  DAVENPOET. 

John  S.  Gallaheb, 

Third  Auditor^  Washington,  D.  0. 


Z' 


Philadblphia,  Pa.,  Nooe/mber  3,  1855. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  favor  of 
the  3l8t  ultimo,  in  reply  to  my  letter  of  the  25th,  m  which  you  say : 
'<  My  claim  has  been  long  since  disposed  of,  and  is  now  no  longer  be- 
fore the  department,  and,  therefore,  there  is  nothing  for  the  deDart- 
ment  to  refer  to  the  Attorney  Gteneral."  On  several  occasions  I  nave 
endeavored,  but  it  seems  I  have  not  succeeded,  to  bring  the  notice 
of  the  War  Department  to  what  I  honestly  regard  as  a  just  and  legal 
claim  against  the  government ;  and  have  stated,  with  some  care^  the 
laws  upon  which  each  item  of  it  is  based.  With  all  this  before  you, 
it  has  been  your  pleasure  to  reject  it ;  but  you  have  not  supported 
your  rejection  by  any  precedent  or  judicial  opinion  whatever,  and  I 
am  not  aware  that  any  exist.  You  have  only  said  that  my  account  is 
closed,  and  cannot  be  re-opened ;  and,  in  effect,  you  say  the  same  in 
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your  letter  now  before  me.    I  must  attribute  to  forgetftdness  on  your 
part  that  you  should  give  this  as  a  reason  for  rejecting  my  claims 
after  you  have  been  so  truly  informed,  in  his  very  words,  that  the 
Third  Auditor  assured  me  that  errors,  if  any  should  be  found  on  either 
side,  would  be  corrected ;  that  I  declined  for,  perhaps  a  year,  to  ac- 
cept what  was  offered,  and  continued  to  decline  it,  until  again  as- 
sured by  the  chief  clerk  that  it  would  be  no  bar  whatever  to  my  claim 
for  the  balance ;  and  finally,  what  I  did  receive,  I  receipted  for  as  a 
part  of  mv  claim.     Ton  will  perceive,  therefore,  that  it  was  under- 
stood at  the  time  by  both  parties  that  the  account  was  not  closed. 
But  upon  the  payment  of  a  part  of  my  claim  you  insist  upon  a  credit 
for  the  whole,  a  doctrine  altogether  new  ;  at  any  rate  I  never  heard  it 
advanced  before.     I  think  the  government  does  not  wish  the  just 
claims  of  her  citizens  settled  in  this  way. 

You  oppose  my  claim ;  your  motive  I  do  not  question,  but  you  give 
me  nothing  which  amounts  to  the  dignity  of  a  reason  for  rejecting  it. 
My  respectful  request  that  you  refer  it  to  the  Attorney  General,  you 
refuse,  whose  department  you  know  is  established  for  the  purpose  of 
settling  disputed  or  conflicting  questions  ;  and  every  citizen  has  a  clear 
right,  m  all  such  cases,  to  the  benefit  of  it.  For  this  reason  I  have 
requested  my  claim  submitted  to  this  tribunal,  with  the  expectation 
that  it  would  be  there  disposed  of  in  accordance  with  the  laws,  and  its 
own  merits.  This  is  all  I  have  at  any  time  wished,  and  it  is  for  this 
only  that  I  have  asked  your  assistance.  And  by  way  of  apology  for 
the  trouble  I  have  given  you,  allow  me  to  assure  you  that  I  have  said 
much  more  1o  you  upon  a  matter  of  my  own  than  I  would  have  done 
could  I  have  referred  directly  to  the  Attorney  General. 

I  have  the  honor,  sir,  to  be,  very  respectfully,  your  obedient  servant, 

WM.  DAVENPORT. 

Hon.  Jeffebson  Davis, 

Secretary  of  War^  Waahingtonf  D.  G. 

If  my  claim  is  sustained  by  the  Court,  the  amount  to  be  returned 
me^  with  interest,  is: 

For  wood $63  50 

For  forage 256  04 

For  house  rent,  for  a  house  in  public  use  only 343  50 

And  for  the  hire  of  servants,  as  allowed  by  law 370  37 

1,033  41 
Add  interest  from 

No  person,  except  myself,  is  now  or  has  been  in  any  way  interested 
in  my  above  stated  claim. 
All  of  which  is  respectfully  submitted. 

WILLIAM  DAVENPORT. 
Philadelphia,  Jvly  8, 1866. 


WILLIAM  DAVENPOET. 


State  op  Pennsylvania,  > 
City  of  Philadelphia  J    \  **• 

William  Davenport,  abovenamed,  being  duly  sworn,  says  that  the 
facts  stated  in  the  foregoing  petition  are  true,  to  the  best  of  his  know- 
ledge and  belief. 

WM.  DAVENPORT. 

Sworn  and  snbscribed  before  me  this  10th  day  of  July,  1866. 

DAVID  PAUL  BROWN,  jr. 

UfUfed  States  Gommiaaioner. 


COURT  OF  CLAIMS. 
COLONlBL  DAVENPORT'S  PETITION. 


The  claim  of  Colonel  Davenport,  the  facts  and  statutes  on  which  it 
is  based,  the  correspondence  concerning  it,  the  errors  made  by  the 
department,  and,  indeed,  all  the  evidence  of  the  case  are  so  fully  stated 
in  the  petition  that  it  is  considered  unnecessary  to  offer  any  argument 
on  its  behalf.  But  the  attention  of  the  Court  is  respectfully  invited  to 
the  following  points : 

I.  Colonel  Davenport's  accounts  were  adjusted  and  approved  by  the 
President,  (p,  3.)  By  the  2d  section  of  the  act  of  1849,  (Sta^.  at 
Largey  ZZ,  413,)  the  President  and  not  the  Secretary  at  War  is  au- 
thorized to  allow,  &c.  It  is  submitted  that  it  was  not  competent  for 
the  Auditor  {see  his  letter^  p.  7)  to  reopen  the  matter  after  this  adjustment 
and  approval,  and  after  the  settlement  in  his  [the  Auditor's]  own  office, 
which  followed  the  adjustment  and  approval. 

II.  The  response  of  the  department  {p.  10.)  'Hhat  the  claim  was 
disposed  of,"  ''and  there  is  nothing  to  refer  to  the  Attorney  General," 
may  be  a  very  convenient  mode  of  settling  claims,  and  one  thoroughly 
warranted  by  the  practice  of  the  department,  but  it  will  not  avail  in  a 
court  of  justice  as  a  d^foRoe,  when  the  claimant  is  assured  in  writing 
[p,  8)  that  "if  any  error  is  committed,  the  proper  correction  can  bS 
made,  whether  for  or  against  the  United  States." — {See  also  pp. 
10,11.) 

III.  The  last  defence  of  the  department  is  the  one  just  mentioned. 
The  first  seems  to  have  been,  that  the  items  objected  to  "were  receipted 
for  ' '  by  Colonel  DskYewport.— {Auditor* s  letter j  p.  8.)  This  was  a  mere 
quibble,  for,  as  mentioned,  (p.  8,  note^)  "these  receipts"  are  mere 
*' vouchers"  to  "be  used  by  the  disbursing  officer  in  settling  with 
the  department."  "Receipts"  are  given  by  officers  for  arms,  medi- 
cines, clothing,  &c.,  for  their  commands ;  but,  except  in  this  particular 
case  J  these  "  receipts  "  or  "vouchers"  have  never  been  relied  on  as 
they  are  by  the  Auditor  here.  It  is  confidently  believed  that  the  re* 
cords  of  the  department  cannot  furnish  another  such  case.  In  a  word, 
Colonel  Davenport  is  nowhere  charged  with  the  misapplication  of  any 
part  of  the  public  property  for  which  he  receipted ;  and,  hence,  it  does  not 
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appear  that  the  government  has  suffered  any  loss  ;  and  the  receipts, 
therefore^  are  no  authority  for  charging  him  with  any  part  of  the  cost 
of  it. 

IV.  It  will  he  home  in  mind  that  the  Auditor  gives  neither  reason 
nor  authority  for  his  decision  as  to  the  disputed  items.  It  is  proper, 
therefore,  to  ask,  why  were  these  very  items  allowed  in  other  cases, 
General  Scott's,  for  example,  and  rejected  in  this  ? 

In  General  Scott's  case,  {See  SeTiate  documents^  No.  —  February  4, 
1857,  i?.  12,)  |1,036  25  allowed  for  quarters  in  Washington  whilst  he 
was  in  Mexico  ;  and  {p.  25)  |583  33  allowed  for  his  quarters  for  two 
and  one-third  months  in  Mexico. 

Why  should  the  |343  50  for  rent  of  "  house  in  the  public  service 
only"  be  disallowed  to  Colonel  Davenport?  A  law  cannot  be  just 
which  does  not  bear  alike  upon  all. 

Pages  45-6,  General  Scott  was  allowed  $6,149  86  for  collecting,  &c., 
in  Mexico,  and  no  deductions  made  from  his  pay.  But  in  Colonel 
Davenport's  case,  the  allowance  made  for  his  collections,  &c.,  was  de- 
ducted as  "  pay  and  emoluments."  Is  this  **  even-handed  justice?'* 
Why  should  one  interpretation  be  given  to  the  act  of  1849  in  Colonel 
Davenport's  case,  and  the  directly  opposite  interpretation  be  given  in 
General  Scott's  ? 

V.  The  other  two  items  in  dispute  are  "forage"  and  **hire  of  ser- 
vants."    As  to  these,  the  following  observations  are  submitted : 

"Forage,  it  appears,  was  given  to  mounted  officers  without  obliging 
them  to  keep  their  own  horses  in  the  public  service  up  to  the  22d  of 
July,  1813.  To  that  time  it  may  be  presumed  they  were  expected  to 
be  mounted  at  their  own  expense,  when  the  public  duties  required  ic. 
This  we  may  believe,  because  we  find  provision  made  by  law  before 
that  time,  for  paying  for  private  horses  killed  in  battle.  Up  to  thU 
time  forage  might  have  been  an  emolument,  as  rations  now  are. 
But  the  system  of  granting  gross  sums  for  forage  was  changed  by  the 
acts  of  1813  and  that  of  the  24th  of  April,  1816.  After  these  acts, 
mounted  officers,  as  will  be  seen  by  reference  to  them,  were  required 
to  keep  in  the  public  service  their  own  private  horses,  and  forage  was 
given  as  a  just  compensation  for  the  public  use  of  them.  In  my  peti- 
tion before  the  honorable  Court,  I  have  undertaken  to  show,  and  I  hope 
I  have  done  so  to  the  satisfaction  of  the  courts,  that  under  the  existing 
laws  forage  must  be  intended  as  a  just  compensation  for  the  public  use 
of  private  property.  Private  servants  were  introduced  into  the  public 
service  upon  the  authority  of  the  law  above  referred  to,  and  we  find 
in  these  acts  provision  made  for  paying  for  the  public  use  of  them. 
We  were  at  war  in  1813,  and  the  object  of  the  act  of  that  year  was 
clearly  to  prevent  weakening  the  line  of  the  army  by  the  employment 
of  soldiers  as  waiters.  I  think  it  will  be  found  that  ihia  was  given  as 
a  reason  for  the  change.  The  conditions  upon  which  the  private 
horses  and  servants  of  officers  were  introduced  into  the  public  service 
are  clearly  enumerated,  and  so  long  as  these  conditions  remain  unful- 
filed,  just  so  long  will  the  claimant  be  kept  out  of  the  just  compen- 
sation to  which  he  is  entitled  by  the  laws  of  the  country.  I  really 
cannot  perceive  any  more  authority  in  the  act  of  the  3d  of  March,  1849, 
for  stopping  the  compensation  for  the  public  use  of  Col.  Davenport's 
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private  horses  and  servants,  than  for  the  stopping  of  his  income  for 
the  hire  or  rent  of  any  other  property  he  holds.  The  War  Depart- 
ment has  not  been  very  consistent  in  its  action  npon  the  law.  ^  It  seems 
that  General  Scott  was  also  a  collector  of  military  contributions,  and 
as  sach  an  allowance  is  made  him  in  the  settlement  of  his  accounts, 
of  $6,147  86,  and  no  deduction  whatever  made  for  fuel,  quarters,  for- 
age, or  servants,  or  indeed  on  any  other  account. — (Page  141.)  In 
the  first  no  more  is  claimed  than  the  law  authorizes.  In  the  other 
the  law  is  a  dead  letter." 

VI.  Section  3,  act  March  3,  1849,  provides  for  the  payment  of  this 
claim,  if  allowed  by  the  Court. 

Philadelphia,  September  8,  186T. 


%    IN  THE  COURT  OF  CLAIMS.— No.  687— Law  Dockbt. 

WnuAM  Davenport  va.  Thb  United  States. 

Solicitor's  Brief. 

During  the  war  with  Mexico,  the  petitioner,  then  a  colonel  in  the 
army  of  the  United  States,  was  stationed  at  Matamoras,  in  Mexico,  and 
there  superintended  the  collection  of  duties  imposed,  as  a  military 
contribution,  upon  the  commerce  with  that  port. 

By  the  2d  section  of  an  act  approved  March  3,  1849,  (9  Statutes, 
412,)  each  military  officer  performing  such  duty  was  entitled  to  a  com- 
pensation to  be  ^'  assimilated  in  amount  as  nearly  as  may  be,  including 
the  regular  pay  and  emoluments  of  such  officer,  to  that  allowed  by 
existing  laws  to  officers  of  the  customs  in  the  United  States  where  th 
services  are  similar  in  amount  and  importance  ;  such  allowance  in  a  1 
cases  to  be  determined  by  the  President  of  the  United  States. 

In  settling  the  account  of  Colonel  Davenport  under  this  act,  the 
following  items  were  computed  to  be  part  of  his  pay  and  emoluments, 
and  as  such,  deducted  from  the  amount  to  be  paid  him : 

Cash  paid  him  in  lieu  of  forage. 

Cash  paid  him  for  wases  of  his  servants. 

Cost  of  rooms  rented  for  his  use. 

Cost  of  fuel  furnished  to  him. 

The  petitioner  claims  that  these  sums  formed  no  part  of  his  pay  or 
emoluments,  and  alleges  that  they  were  improperly  deducted  from  the 
amount  payable  to  him. 

I.  The  compensation  of  a  colonel  of  infantry  is  made  up  of  the 
following  items :  pay,  rations,  servants'  wages,  and  clothing,  forage 
for  horses,  quarters,  and  fuel. 

The  first  two  items,  pay  and  rations,  are  always  paid  in  money,  and 
unconditionally. 

The  third  and  fourth  items,  for  servants'  wages  and  clothing,  and 
forage  for  horse,  are  paid  in  money,  at  a  rate  fixed  by  law,  on  oondi- 
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tion  that  he  actaally  employs  the  servant,  and  owns  and  keeps  the 
horse. 

The  fifth  and  sixth  items,  quarters  and  fuel,  are  furnished  in  kind, 
(rooms  and  wood,)  or  an  equivalent  paid  in  money,  at  the  option  of 
the  government.  These  last  allowances  are  absolutely  discretionarr 
with  the  President ;  the  officer  may  have  a  fine  house  to  himself,  or 
share  a  t^nt  with  a  crowd,  just  as  the  President  wills  or  the  necessities 
of  the  service  require. 

The  last  mentioned  four  items  are  those  which  the  petitioner  denies 
to  be  emoluments  ;  the  first  two  he  admits  to  be  pay  and  emoluments. 

There  is  no  law  which  requires  a  colonel  of  infantry  either  to  keep 
a  servant  or  own  a  horse.  But  he  has  a  position  to  hold  as  a  gentle- 
man, and  duties  to  perform  as  an  officer,  which  cannot  be  held  an*! 
performed  unless  heao  both  ;  and  if  he  should  fail  for  a  length  of  time 
to  keep  either,  he  would  probably  be  found  delinquent  in  some  par- 
ticular, which  would  cause  the  loss  of  his  commission.  Whether, 
therefore,  the  government  made  him  an  allowanc'3  for  the  expense  or 
not,  he  would  be  equally  compelled  to  incur  it  just  as  he  is  compelled 
to  have  proper  weapons  and  clothing,  for  which  government  makes 
him  no  special  allowance ;  and  the  amount  of  the  allowance  made  for 
servant  and  horse  is  as  much  a  relief  to  the  officer's  purse  as  if  the 
same  amount  were  added  to  his  pay. 

As  to  quarters  and  fuel,  the  case  is  not  quite  so  self-evident,  bat 
the  conclusion  is  equally  certain.  The  officer  is  charged  with  only 
cost  price  of  the  rooms  he  occupied,  and  the  fuel  that  he  burned.  The 
shelter  and  warmth  supplied  are  necessities  of  the  same  class  as  hie 
clothing  or  his  food  ;  and  it  is  difficult  to  see  on  what  ground  he  draws 
a  distinction  between  the  allowance  made  for  food  and  the  wood  ti 
cook  it  with,  admitting  the  ration  to  be  an  emolument,  and  claiming 
that  the  wood  is  not. 

That  such  allowances  have  always  been  considered  as  emolumeDts, 
appears  from  opinions  given  by  the  Attorney  General  on  the  10th  ef 
June,  1807,  (1  Opinions,  160,)  and  June  30,  1821,  (Id.,  476.)  And 
I  may  state  as  a  fact  that  will  not  be  denied,  that  when  brevet  officers 
are  assigned  to  duty  according  to  their  brevet  rank,  they  receive  the 
quarters  and  fuel  as  among  the  emoluments  to  which  they  are  entitled 
under  the  act  of  April  16,  1818,  (3  Stat.,  427.) 

II.  But  the  President,  in  settling  the  account  of  Colonel  Davenport, 
was  required  to  assimilate  his  compensation,  including  his  pay  and 
emoluments  to  that  of  a  collector.  The  law  does  not  say  he  sliould 
have  a  sum  certain  or  capable  of  being  ascertained,  and  that  his  pay 
and  emoluments  should  be  deducted  therefrom ;  but  the  statute  re- 
quires the  President  to  (issimilate  the  pay,  <&c.,  and  has  given  the 
President  absolute  discretion  to  determine  the  "allowance"  to  be 
made  to  the  petitioner.  If  the  petitioner  be  allowed  to  recover  in 
this  suit^  he  will  receive  more  than  the  President  has  chosen  to  allow 
him  under  that  statute.  He  has  already  received  under  the  act  of 
1849,  such  an  allowance  as  the  President  determined,  in  order  to 
assimilate  his  pay  to  that  of  a  collector  of  the  customs  performiog 
duties  of  equal  importance ;  and  having  received  that,  he  will,  if  ha 
recover  in  this  soit^  receive  something  more  under  that  act.    It  is  sub* 
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mitted  that  the  President's  determination  under  that  act  is  the  limit 
heyond  which  the  allowance  to  the  petitioner  cannot  go,  and  that  to 
suffer  him  to  recover  in  this  suit  would  be  to  go  beyond  that  deter- 
mination. 

It  may  be  argued  for  the  petitioner  that  the  '^allowance"  made 
by  the  President  was  the  gross  compensation  assimilated  to  that  of  a 
collector,  and  that  the  amount  to  be  deducted  forms  no  part  of  the 
allowance  to  be  determined.  But  such  is  not  the  effect  of  the  act. 
Its  effect,  in  fact,  is  to  give  the  officers  such  sum  in  addition  to  the 
'  p»ay  and  emoluments  he  has  received  as  will  make  up  his  compensa- 
tion to  the  maximum  specified.  The  ^^  allowance"  to  be  determined 
is  the  difference  to  be  paid, 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 


IN  THE  COURT  OP  CLAIMa 

William  Davehtport  t;^.  Thb  TJirrrED  Statbs. 

ScARBUROH,  J.,  delivered  the  opinion  of  the  Court. 

During  the  war  with  Mexico  the  petitioner,  who  was  then  a  colonel 
in  the  army  of  the  United  States,  performed  the  duties  of  collector  at 
the  port  of  Matamoras,  in  Mexico,  from  the  9th  day  of  May,  A.  D. 
1847,  to  the  30th  day  of  June,  A.  D.  1848.  Under  the  second  section 
of  the  act  of  Congress  approved  March  3,  A.  D.  1849,  ch.  126,  (9  St. 
at  L.,  p.  413,)  he  became  entitled  to  be  allowed  a  compensation  there- 
for, to  be  assimilated  in  amount  as  nearly  as  may  be,  including  his 
regular  pay  and  emoluments,  to  that  allowed  by  the  then  existing 
laws  to  officers  of  the  customs  in  the  United  States  where  the  services 
were  similar  in  amount  and  importance;  '^such  allowance,  in  all 
cases,  to  be  determined  by  the  President  of  the  United  States."  He 
now  complains  that  in  the  settlement  of  his  accounts  the  cost  of  wood^ 
forage,  quarters,  and  servants,  was  considered  a  part  of  his  ^^  regular 
pay  and  emoluments,"  and,  therefore,  deducted  from  the  amount 
allowed  him.  He  insists  that  the  expense  incurred  for  these  things 
coostituted  no  part  of  his  regular  pay  and  emoluments y  and  ought  not 
to  have  been  taken  into  the  estimate  by  the  President  in  determining 
the  amount  to  be  allowed  him  as  collector. 

It  was  clearly  the  duty  of  the  President,  in  determining  the  allow- 
ance to  be  made  to  the  petitioner  for  his  services  as  collector  at  Mata- 
moras, to  assimilate  his  compensation  in  amount,  including  his  regular 
pay  and  emoluments,  as  nearly  as  may  be,  to  that  allowed  by  the 
existing  laws  to  officers  of  the  customs  in  the  United  States  for  ser- 
vices similar  in  amount  and  importance.  The  simplest  method  of 
performing  this  duty  probably  was,  first  to  ascertain  what  would  be 
the  compensation  of  an  officer  of  the  customs  in  the  United  States  for 
such  services,  and  then  deduct  therefrom  the  petitioner's  regular  pay 
and  emoluments.    The  difference  would  be  the  amount  to  be  paid  him 
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as  collector,  and  he  might  then  he  allowed  to  receive  his  regnlar  pay 
and  emoluments  as  suck.  The  whole  would  he  the  compensation  con- 
templated hj  the  second  section  of  the  act  of  March  3,  A.  D.  1839. 
But  the  law  submitted  the  whole  matter  to  the  President's  discretion, 
and  he  was  fully  authorized  to  adopt  any  method  of  disposing  of  it 
which  to  him  might  seem  expedient,  and  his  action  thereon  was  coih 
elusive.  The  law  in  express  terms  required  that  the  petitioner's 
allowance  should  be  determined  by  the  President.  He  did  determine 
it,  and  his  determination  conclusively  settled  it. 

No  order  will  be  made  directing  testimony  to  be  taken  in  this  case. 


36th  Congress,  )  HOUSE  OF  EEPBESENTATIVES.  J  Rkpobt  C.  C. 
IH  Session.     S  I     No.  169. 


WILLIAM  B.  FITZGERALD. 


Mat  4,  1858. — Reported  from  the  Court  of  Claims,  and  committed  to  a  Committee  of  the 

Whole  House  to-morrow. 


The  Court  ov  Claims  submit  the  following 

REPORT. 

To  the  honoraUe  the  Senate  and  House  of  Bepreaeniativea  of  the  United 

States  in  Oongreea  aaaembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

WILLIAM  B.  FITZGEBALD  vs.  THE  UNITED  STATES, 

1.  The  petition  of  the  claimant. 

2.  Three  letters  from  the  Secretary  of  the  Navy,  with  accompanyine 
documents,  and  two  letters  from  the  Treasury  Department,  with 
accompanying  documents,  transmitted  to  the  House  of  Kepresentatives. 

3.  George  A.  Stevens'  deposition,  offered  by  claimant,  transmitted 
to  House  of  Representatives. 

4.  United  States  Deputy  Solicitor's  brief. 

6,  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r,    _  -1     seal  of  said  Court,  at  Washington,  this  third  day  of  May, 

LL.     8.J  ^      jy      jggg^ 

SAM'L  H.  HUNTINGTON, 

Chi^  Olerk  Court  of  Claims. 


IN  THE  UNTTBD  STATES  COURT  OF  CLAIMS. 

To  the  Honorable  Judges  of  the  United  Stales  Court  of  Claims : 

The  petition  of  Wm.  B.  Fitzgerald,  a  lieutenant  in  the  United  States 
navy,  respectfully  shows :  That  in  April,  1843,  while  your  petitioner 
was  at  Bio  Janeiro,  a  midshipman  on  board  the  Enterprise,  an  appli- 
cation was  made  to  Commodore  Edward  Shubrick,  then  commandmg 
the  SQuadron,  by  Captain  Gardner,  then  commanding  the  brig  Chipola. 
boundl  to  the  coast  of  Africa  on  a  special  service,  for  an  additional 
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officer,  and  your  petitioner  was  accordingly  transferred  to  the  Chipola 
for  duty ;  that  the  captain  of  the  Chipola,  finding  that  the  discipline 
of  his  vessel  required  an  additional  lieutenant,  appointed  your  petitioner 
to  take  command  as  second  lieutenant,  there  hemg  then  hut  one  lieu- 
tenant on  hoard ;  that  your  petitioner  continued  to  act  in  this  situation 
and  discharge  its  duties  from  the  time  of  leaving  Bio,  May  1,  1843, 
until  the  arrival  of  the  Ghipola  in  the  United  States,  on  the  4th  of 
May,  1844. 

Your  petitioner  further  shows,  that  under  the  act  of  Congress 
entitled  ^^  An  act  to  regulate  the  pay  of  pursers  and  other  officers  of 
the  navy,"  of  August  26, 1842,  section  12,  your  petitioner  was  entitled 
to  the  pay  of  a  second  lieutenant,  for  the  period  aforesaid,  and  applied 
for  the  same  at  the  proper  office,  hut  his  claim  was  disallowed  by  the 
accounting  officers  of  the  Treasury ;  that  he  subsequently  applied  to 
Congress  for  relief  at  the  Ist  session  of  the  29th  and  the  Ist  session  of 
the  30th  Congress,  but  no  action  was  had  upon  the  claim,  and  mean- 
while, some  of  his  vouchers  having  been  lost,  your  petitioner  has  not 
further  pressed  his  claim  before  Congress. 

Your  petitioner  further  shows  that  no  part  of  his  claim  has  been 
assigned. 

E^  prays  to  be  allowed  the  claim  as  follows : 
Pay  of  second  lieutenant  from   May  1,  1843,  to  May  4, 

1844,  one  year |1,500  00 

iDeduct  pay  received  for  same  period  as  midshipman 400  00 

Balance  due 1,100  00 

Interest 


JOHNSON  &  COX, 

Attorney. 


Navy  Department,  June  15,  1857. 

Sir  :  In  compliance  with  the  request  contained  in  your  communica- 
tion'of  the  13th  instant,  I  transmit  herewith  a  copy  of  the  letter ,  dated 
May  .23,  1845,  addressed  by  this  department  to  John  A.  Linton, 
attotney  of  W.  B.  Fitzgerald. 
I  am,  respectfully,  your  obedient  servant, 

I.  TOUCEY. 
John  B.  McPhebson,  Esq., 

Deputy  Solicitor  Court  of  Olaima. 


Navt  Department,  June  23, 1857. 

Sir  :^  Your  letter  of  the  19th  instant  has  been  received.    In  compli- 
ance with  your  request  to  be  furnished  with  a  ^^  copy  or  extract  of  the 
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order  under  which  the  Chipola  sailed  or  acted/'  I  transmit  herewith 
a  copy  of  a  letter  from  Commodore  Charles  Morris  to  Lieutenant  J.  M. 
Gardner,  dated  February  18,  1843,  and  of  a  letter  to  the  Secretary  of 
the  Navy  from  Commodore  Daniel  Turner,  dated  January  20, 1844. 
I  am,  respectfully,  your  obedient  servant, 

I.  TOUCEY. 
J.  D.  MgPhebson,  Esq., 

Deputy  Solicitor  Uourt  of  Claims^  Waahingtony  D.  (7. 


Navy  Department,  Jvly  1,  1857. 

Sir  :  In  reply  to  your  letter  of  the  30th  ultimo,  I  have  to  inform 
you  that  during  the  time  to  which  your  communication  refers,  ^^  in 
1843-'44,"  the  brig  Chipola  was  attached  to  the  navy.  The  manner 
in  which  she  was  employed  appears  from  the  copies  of  letters  previ* 
ously  furnished. 

I  am,  respectfully,  your  obedient  servant, 

I.  TOUCEY. 
Jko.  D.  MgPhbbson,  Esq., 

DeptUjf  Solicitor  Court  of  daimsy  Washingtony  D.  C7« 


Navt  Dbpartmeent,  May  23,  1845. 

Sir  :  Your  letter  of  the  20th  instant  and  accompanying  papers  have 
been  received. 

Upon  a  re-examination  of  these  papers  the  department  sees  no  rea- 
son lor  disturbing  the  decisions  which  have  been  made  upon  the  claim 
of  Passed  Midshipman  Fitzgerald.  Apart  from  the  reasons  assigned 
by  the  4th  Auditor  for  disallowing  the  claim,  it  is  sufficient  that  the 
brig  Chipola,  to  which  Mr.  Fitzgerald  was  attached,  could  not  be  con- 
sidered as  '^  acting  singlv  on  foreign  service,"  within  the  meaning  of 
the  act  of  Congress  of  August  26,  1842 ;  but  was  under  the  orders 
of  a  commander  of  a  squadron,  and  had  been  supplied  by  him  with 
the  number  of  officers  of  each  grade  which  he  deemea  sufficient  for  the 
service  on  which  she  was  sent. 

You  are  requested  to  consider  this  decision  as  final,  so  &r  as  it  re* 
spects  this  department. 

The  papers  transmitted  with  your  letter  are  herewith  returned. 
I  am,  respectfully,  your  obedient  servant, 

GEORGE  BANCBOFT. 

Mr.  John  A.  Linton, 

WaahU^tony  D.  C* 
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U.  S.  Ship  Delaware, 
Bio  de  Janeiro^  February  18,  1843. 

Sir  :  So  soon  as  the  brig  Chipola  can  be  prepared  to  proceed  to  tbe 
river  Lorango  and  the  river  Quillimane,  you  will  take  command  of 
her,  and  of  the  officers  and  men  that  have  been  designated  for  that 
vessel,  and  who  will  be  transferred  to  her  from  U.  8.  8.  John  Adams. 

You  will  then  proceed  with  all  practicable  dilligenoe  to  either  the 
Quillimane  or  Lorango  rivers,  that  you  may  deem  most  advisable  to 
visit  first.  The  object  proposed  by  the  employment  of  the  Chipola  is 
to  save  and  to  bring  to  this  place  as  much  as  possible  of  the  IT.  8.  S. 
Concord,  her  armament,  equipment,  and  stores  as  may  be  practicable, 
without  incarring  an  expense  beyond  their  value.  With  tnis  leading 
object  in  view,  you  will  carry  into  effect  the  following  general  in- 
structions, unless  circumstances  should  require  a  deviation  fiom  them, 
to  more  effectually  secure  the  main  object. 

The  representations  made  by  the  officers  of  the  injuries  received  by  the 
Concord,  the  difficulty  and  expense  of  giving  her  such  repairs  as  would 
make  her  safe  <ind  the  very  small  probability  of  getting  her  over  the  bar 
of  the  Lorango,  have  induced  me  to  adopt  arrangements  on  the  supposi- 
tion that  the  hull  of  the  ship  must  be  abandoned.  If,  however,  contrary 
to  present  expectation,  any  changeof  circumstances  should  have  occurred 
on  your  arrival,  that  in  your  opinion  would  justify  an  attempt  to  save 
the  hull  of  the  vessel  and  bring  her  to  this  place,  with  the  force  and 
means  at  your  disposal,  or  which  you  can  obtain  in  the  vicinity,  with- 
out a  greater  expense  than  the  probabilities  of  success  will  justify,  you 
are  at  liberty  to  make  the  attempt.  Should  no  such  change  of  circum- 
stances have  occurred,  or  should  an  attempt  to  save  the  hull  fail  of 
success,  your  attention  will  then  be  given  to  save  her  armament, 
equipment,  and  stores,  and  as  much  from  the  hull  as  can  be  obtained 
without  unreasonable  expense. 

You  will  endeavor  to  dispose  of  the  hull  and  lower  masts  at  Quilli- 
mane after  taking  the  copper  from  her  bottom.  Upwards  of  twenty 
thousand  pounds  of  copper  was  used  in  her  construction.  If  you  can- 
not dispose  of  the  hull  and  lower  masts  to  advantage,  you  will  then 
set  fire  to  her  after  laying  her  on  the  beach,  or  adopt  other  more  effec- 
tual measures  for  obtaining  as  much  of  the  copper  and  iron  as  practi- 
cable. Whatever  may  be  finally  left  you  will  again  endeavor  to  sell. 
If  the  articles  of  furniture  and  the  powder  can  be  sold,  as  you  suppose, 
on  advantageous  terms,  you  are  authorized  to  sell  them,  as  well  as 
any  articles  which  the  brig  cannot  bring,  selling  in  all  cases  those  ar- 
ticles first  which  the  brig  cannot  store,  and  next  selecting  those  which 
will  sell  to  most  advantage^  or  be  of  least  value  to  the  squadron  here  in 
proportion  to  their  bulk. 

It  will  be  necessary  for  you  to  act  as  the  disbursing  officer  of  the 
vessel,  and  to  take  charge  of  the  provisions  and  all  the  articles  of 
stores  during  her  absence.  You  will,  therefore,  be  very  careful  to 
guard  against  any  unauthorized  or  unnecessary  expenditure,  and  to 
keep  your  accounts  and  take  all  necessary  vouchers  for  expenditures  of 
every  kind,  in  a  manner  to  prevent  any  difficulty  with  the  Treasury 
Department. 
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The  officers  may  be  paid,  if  they  wish,  by  the  purser  of  the  John 
Adams  the  whole  amount  due  to  them  when  they  are  transferred  from 
her.  And  the  men  may  receive  in  the  same  manner  the  clothing  and 
small  stores  they  will  probably  want  till  their  return,  if  their  pay  due 
will  allow  it,  and  by  these  means  prevent  the  necessity  during  your 
absence  for  any  money  payments  or  issues,  except  of  provisions.  Offi- 
cers can  receive  no  advance  on  any  account  beyond  the  amount  actually 
due,  according  to  their  grade  on  the  Navy  Register,  without  the  pre- 
vious sanction  of  the  4th  Auditor's  office.  On  all  occasions  you  will 
use  all  possible  economy  consistent  with  the  proper  performance  of  the 
duties  assigned  to  you. 

After  closing  your  transactions  at  Lorango  and  Quillimane,  you  will 
return  to  this  place  with  all  despatch  and  report  to  the  commanding 
officer  for  further  orders.  For  your  information  and  government  I  en- 
close herewith  copies  of  an  '*  act  to  regulate  the  pay  of  pursers  and 
other  officers  of  the  navy,"  **an  act  to  establish  and  regulate  the 
navy  ration,*'  with  instructions  annexed  ;  of  a  circular  from  the  chief 
of  bureau  on  the  same  subject ;  of  a  circular  prescribing  the  advance 
which  is  to  be  charged  on  clothing  and  small  stores  when  issued  to  the 
men  ;  of  a  regulation  relative  to  acting  appointments  ;  and  an  order 
in  relation  to  visits  by  the  Brazilian  authorities  when  leaving  a  Bra- 
zilian port. 

With  respect,  your  obedient  servant, 

C.  MORRIS, 
Cammanding  U.  b.  Squadron  on  Brazil  Station, 

Lieut.  J.  N.  Gardner, 

U.  S.  Navy,  U.  S.  S.  John  Adams. 


No.  62.]  United  States  Ship  Columbus, 

Harbor  of  Rio  de  Janeiro^  Jantiary  20,  1844. 

Sir  :  On  my  arrival  at  this  place  I  found  the  brig  Chipola. 

I  herewith  enclose  a  copy  of  Lieut.  Gardiner's  report  of  property 
saved  from  the  late  United  States  ship  Concord.  The  only  instructions 
I  have  received  respecting  the  Chipola  are  contained  in  an  order  re* 
ceived  from  the  Hon.  Secretary  of  the  Navy,  of  April  6,  1843,  which 
seems  to  justify  my  sending  the  Chipola  to  the  United  States.  I  have 
consulted  several  respectable  merchants,  who  all  agree  that  the  Chi- 
pola would  be  sacrificed  if  she  were  offered  for  sale  at  Rio  de  Janeiro, 
in  consequence  of  the  protracted  blockade  of  Montevideo,  many  small 
vessels  are  laid  up  in  this  harbor,  and,  to  use  the  words  of  one  of  the 
respectable  merchants  consulted,  *'she  can  scarcely  be  given  away." 
The  Chipola  is  altogether  unfit  for  a  store  ship,  in  consequence  of  her 
want  of  capacity  to  carry  a  large  quantity  of  stores.  I  shall  send  the 
Chipola  to  the  United  States  with  the  property  she  has  saved,  except 
such  articles  as  may  be  useful  to  this  squadron,  and  I  trust  this  course 
will  meet  with  the  approbation  of  the  Hon.  Secretary  of  the  Navy. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant, 

DAN  TURNER, 
Commanding  United  States  Squadron^  Brazil  Station, 

Hon.  David  Henshaw,  Secretary  of  tJie  Navy. 
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Treasury  Departhent, 
Fcmrth  Auditor's  Office^  June  11,  1857. 

Sir  :  In  compliance  with  the  request  contained  in  your  letter  of 
yesterday,  I  enclose  a  copy  of  two  letters  addressed  to  J.  A.  Linton, 
esq.,  in  the  year  1845,  which  contain  the  decision  of  this  office  upon 
the  claims  of  W.  B.  Fitzgerald  to  pay  as  lieutenant  while  on  hoard  of 
the  Chipola. 

I  am,  sir,  very  respectfully,  your  ohedient  servant, 

A.  0.  DAYTON^ 
John  D.  McPherson,  Esq., 

Deputy  Soliciior,  Court  of  Claims. 


Treasury  Department, 
Fourth  Auditor's  Office^  March  21,  1845. 

Sir:  I  have  received  your  letter  of  the  19th  instant,  in  answer  to 
which  you  are  informed,  that  the  claim  of  Passed  Midshipman  Fitz- 
gerald to  increased  pay  for  having  performed  the  duties  of  a  lieutenant 
on  board  of  the  Chipola  was  disallowed,  upon  the  ground  that  that 
vessel  was  entitled  to  but  one  lieutenant,  and  that  Lieut.  Love  was 
attached  to  her  during  the  period  in  question.  The  Chipola  was  not 
a  brig  or  schooner  of  war,  but  a  small  vessel  purchased  lor  the  purpose 
of  bringing  home  the  equipments,  &c.,  from  the  wreck  of  the  **  Con- 
cord," and  not  having  half  the  number  of  men  allowed  to  a  brig  or 
schooner  by  the  table  of  complements.  I  referred  the  case  to  the 
Secretary  of  the  Navy,  requesting  that  he  would  inform  me  whether 
she  was  entitled  to  two  lieutenants.  He  stated  in  reply,  that  she  was 
only  entitled  to  one.  Passed  Midshipman  Fitzgerald,  therefore,  did 
not  perform  the  duties  of  lieutenant  on  board  of  her,  but  acted  in  his 
own  proper  rank  at  the  time,  which  was  that  of  a  midshipman.  No 
officer  has  ever  received  the  pay  of  a  superior  grade,  unless  he  formed 
a  part  of  the  complement  of  a  vessel  or  station,  and  evidence  of  that 
fact  is  required  by  the  regulations. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

A.  0.  DAYTON. 

J.  A.  Linton,  Esq., 

Attorney  at  Law^  Washingtony  D.  C. 


Treasury  Department, 
Ath  Aiiditor's  Office^  May  17,  1845. 

Sir:  I  have  received  your  letter  of  the  15th  inst.,  with  the  accom- 
panying papers,  and,  agreeably  to  your  request,  have  reconsidered 
the  claim  of  Passed  Midshipman  Fitzgerald,  but  I  do  not  perceive  any 
reason  for  changing  my  former  opinion.  It  having  been  expressly 
decided  by  the  Navy  Department  that  the  Chipola  was  entitled  to  but 
one  lieutenant,  and  the  present  Secretary  of  the  Navy  having  declined, 
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upon  your  application,  to  vary  that  decision,  and  having  informed  you 
that  the  action  of  the  accounting  officers  in  the  case  must  be  considered 
as  final,  it  would  not  be  respectful  towards  the  department  for  me  to 
make  another  reference  of  the  claim.  I  had  not  seen  the  Secretary's 
etter  of  the  1 0th  ult.  until  you  transmitted  it  to  me  with  the  com- 
munication which  I  am  now  answering. 

The  papers  which  you  enclosed  to  me  are  herewith  returned. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

A.  0,  DAYTON. 

J.  A.  Linton,  Esq., 

Attorney  at  LaWy  Washington^  D.  0. 


in  the  uniim)  states  court  of  claims. 

The  Pbtition  of  Wm.  B.  Fitzgbrald,  Libutknant  U.  S.  Navy. 

Interrogatories  for  George  A.  Stevens^  JSsq.y  a  Witness  for  Petitioner: 

1.  State  your  name,  occupation,  age,  and  place  of  residence  for  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  whether  you  are  related  ; 
and  if  so,  in  what  degree  to  claimant  ? 

2.  Are  you  acquainted  with  the  petitioner?  If  so,  how  long  have 
you  known  him  ? 

3.  Did  you  sail  in  the  brig  Chipola  to  the  coast  of  Africa  in  the 
vear  1843?  If  so,  state  in  what  capacity,  and  how  long  said  voyage 
lasted. 

4.  State  whether  the  petitioner  also  sailed  on  said  voyage,  and  in 
what  capacity ;  and  in  particular,  whether  he  was  appointed  by  the 
captain  to  take  command  as  second  lieutenant,  and  whether  said 
petitioner  in  fact  acted  in  said  command,  and  discharged  its  duties ; 
and  if  so,  how  long? 

5.  How  many  and  what  officers  were  on  board  said  vessel,  and  what 
was  her  crew  ? 

6.  Do  you  know  of  any  other  matter  relative  to  the  claim  in  ques- 
tion ?    If  so^  state  it. 

JOHNSON  &  COX, 

For  Petitioner. 


Gross^nterrogatories  fled  in  behalf  of  tht  United  States  in  the  above 

entitled  cause: 

1.  Should  you  answer  the  4th  interrogatory  in  the  affirmative,  as 
to  the  appointment  and  service  of  the  petitioner,  state  particularly 
how  the  appointment  was  made,  whether  in  writing  or  otherwise  ? 

2.  State  also  what  duties  the  petitioner  performed  in  the  capacity 
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of  second  lieutenant ;  if  anj,  which  he  could  not  have  performed  in 
the  capacity  of  passed  midshipman,  or  in  such  other  rank  as  he  held 
hy  commission  at  that  time  ? 

JNO.  D.  Mcpherson, 

DeptUy  Solicitor  J  for 
M.  BLAIR, 
United  StcUes  Solicitor  Court  of  Claims. 


Wm.  B.  Fitzgerald  v8.  The  United  States. 

Office  of  Chief  Clerk  Court  of  Claims, 

Waahingtony  January  7,  1857. 

The  foregoing  are  true  copies  of  the  original  interrogatories  and 
cross-interrogatories  filed,  in  the  ahove  case,  in  this  office. 

In  testimony  whereof,  I  have  hereunto  set  my  name  and  affixed 
Ft  o  1  *^®  "8^*1  ^^  ^^  Court,  on  the  day  and  year  last  above 
L^-^-J    written. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


State  of  Maine,       ) 
County  of  WaMngtony  \    * 

On  this  seventeenth  day  of  February,  A.  D.  1857,  personally  came 
George  A.  Stevens,  the  witness  within  named,  and,  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  annexed  interrogatories,  nnm* 
bered  from  1  to  6,  and  cross-interrogatories  numbered  1  and  two, 
were  proposed  by  me  to  the  witness ;  and  the  answers  thereto  were 
written  down  by  me  in  the  presence  of  the  witness,  who  then  suscribed 
the  deposition  in  my  presence.  The  deposition  of  George  A.  Stevens, 
taken  at  the  request  of  W.  B.  Fitzgerald,  to  be  used  in  the  investiga- 
tion of  a  claim  against  the  United  States,  in  his  favor,  upon  the  an- 
nexed interrogatories  and  cross-interrogatories  pursuant  to  the  an- 
nexed commission. 

JOSEPH  GRANGER, 

CanfimidsioneT. 
Fees: 

Travel,  two  miles |0    8 

Attendance 60 

Commissioner's  fees 5  00 

6  68 


Answers  of  Oeorge  A.  Stevens^  esq,^  to  the  annexed  interrogatories  and 

cross-  interrogatories. 

1.  My  name  is  George  A.  Stevens  ;  I  follow  the  sea ;  my  residence 
for  the  past  year  has  been  in  Calais,  in  the  State  of  Maine ;  I  have  no 
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interest  direct  or  indirect  in  the  claim  which  is  the  subject  of  enquiry^ 
and  I  am  not  related  to  the  claimant. 

2.  I  am  acquainted  with  the  petitioner^  William  B.  Fitzgerald,  and 
have  been  for  fourteen  years. 

3.  I  did  sail  in  the  brig  Ohipola  to  the  coast  of  Africa,  in  the  year 
1843,  as  a  midshipman,  and  the  voyage  lasted  about  fourteen  months. 

4.  Petitioner  did  sail  on  said  voyage.  He  reported  on  board  as  a 
midshipman,  but  he  received  a  verbal  order  from  the  Captain,  or  com- 
manding ofBcer,  to  take  charge  of  a  watch,  which  he  did  ;  and  dis- 
charged the  duties  of  second  lieutenant,  being  the  third  officer  on  board, 
including  the  commanding  officer,  from  the  time  he  joined  the  brig 
until  her  return  to  Norfolk, 

5.  There  were  five  officers  on  board :  Captain  (or  lieutenant  com- 
manding) Gardner,  Lieutenant  Love,  Assistant  Surgeon  Tuckerman, 
Midshipmen  Fitzgerald,  Febiger,  and  Stevens.  The  crew  consisted 
of  twenty  or  twenty -five  men. 

6.  I  know  that  Captain  Gardner  told  the  petitioner  to  take  charge 
of  a  watch,  and  that  he  would  give  him  a  certificate  that  he  had  per- 
formed a  lieutenant's  duty  whilst  attached  to  the  vessel.  I  know  that 
Captain  Gardner  gave  him  such  a  certificate. 

Answers  to  crosa-irUerrogcUories, 

1.  The  appointment  was  verbal. 

2.  He  performed  all  the  duties  of  a  second  lieutenant,  had  charge 
of  a  watch,  and  signed  the  log  book,  duties  which  did  not  belong  to  a 
midshipman  to  perform.  A  passed  midshipman  could  have  performed 
the  same  duties  if  so  orderea,  but  it  was  not  customary.  It  was  un- 
usual to  allow  a  midshipman  to  sign  the  log  book  or  keep  a  watch. 

GEO.  A.  STEVENS. 


IN  THE  CX)URT  OF  CLAIMS— No.  623. 
WILLIAH  B.  FITZGERALD  V8,   THB  UNITBD  STATES. 

SciicUor's  Brief. 

This  claim  is  made  under  the  12th  section  of  an  act  of  August  26, 
1842,  (5  Statutes,  p.  636 ;)  and  the  claimant,  to  maintain  the  claim 
made  in  his  petition,  must  show — 

1.  That  he  performed  the  dtUy  of  a  lietUenarU. 

2.  By  order  of  the  commander  of  a  ship  acting  singly  on  foreign 
service. 

He  ofiers  evidence  to  show  that  he  performed  the  duty  of  lieutenant 
in  the  brig  Chipola,  by  order  of  the  commander  of  that  vessel. 

The  brig  Chipola  was  a  small  vessel  purchased  for  the  purpose  of 
bringing  home  the  equipments,  &c.,  from  the  wreck  of  the  United 
States  ship  Concord^  (Fourth  Auditor  to  Linton,  March  21,  1846,  and 
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Commodore  Morris  to  Lieutenant  G-ardner,  February  18, 1843,] 
was  to  be  sold  when  she  had  effected  this  purpose.  (Commodore 
Turner  to  Secretary  Henshaw,  January  20,  1844.)  She  was  des- 
patched on  this  business  by  the  commander  of  the  Brazil  squadron, 
from  Bio  Janeiro,  and  on  completing  it  returned  to  that  place  and 
reported  to  the  same  commander.  It  was  upon  this  expedition  that 
Midshipman  Fitzgerald  rendered  the  service  charged  for,  and  by  order 
of  the  commander  of  this  vessel. 

Did  he  perform  the  didy  of  lieutenant  f 

The  evidence  on  this  point  is  that  of  G-eorge  A.  Stevens,  who  sailed 
in  the  same  vessel  as  midshipman,  and  testifies  that  the  claimant  was 
ordered  by  the  commander  **  to  take  charge  of  a  watch,  which  he  did, 
and  discharged  the  duties  of  a  second  lieutenant."  When  asked 
what  duties  the  claimant  discharged  as  second  lieutenant,  the  witness 
specifies  only  that  he  bad  charge  of  a  watch,  and  signed  the  log- 
books-duties which,  he  says,  did  not  belong  to  a  midshipman,  but 
might  be  performed  by  a  passed  midshipman,  if  so  ordered.  He 
adds,  it  was  unusual  to  allow  a  midshipman  to  sign  the  log-book,  or 
keep  a  watch. 

From  this  testimony  it  appears  that  the  duties  the  claimant  per- 
formed were  such  as  were  not  usually  performed  by  midshipmen,  bat 
the  implication  is,  that  they  were  sometimes  performed  by  them.  If 
this  inference  be  correct,  the  claimant  performed  no  duty,  so  far  as 
shown,  which  a  midshipman  might  not  occasionally  be  required  to 
perform.  Certainly  a  passed  midshipman  might  be  required  to  per- 
form such  duties,  for  so  the  witness  expressly  states. 

It  is  presumed  that^  in  the  navy,  some  duties  are  common  to  all 
commissioned  officers.  Perhaps  any  officer  might  be  sent  on  service 
with  a  detachment  of  men  in  a  boat.  We  read  in  history  of  mid- 
shipmen, as  well  as  higher  officers,  commanding  boats.  The  testi- 
mony of  Stevens  indicates  that  it  maybe  the  same  with  regard  to 
acting  as  watch  officer,  and  that  any  commissioned  officer  is  com- 
petent to  perform  such  service,  and  may  be  properly  required  to  per- 
form it.  Stevens  does  not  say  that  the  petitioner  was  ordered  to  do 
duty  as  lieutenant.  When  questioned  on  this  point,  he  replies  by 
stating  that  the  petitioner  was  ordered  to  take  charge  of  a  watch. 
That  this  was  a  lieutenant's  appropriate  duty  appears  to  be  only  an 
opinion  of  his  own. 

No  evidence  has  been  produced  to  show  that  the  Chipola  was  en- 
titled to  an  additional  lieutenant.  The  table  of  complements  produced 
is  intended  "for  United  States  vessels  of  war."  The  Chipola  was 
not  of  this  class.     (Auditor  to  Linton,  March  21,  1845.) 

Was  the  Chipola  *^  a  ship  acting  singly  on  foreign  service?  " 

When  the  act  of  1842  speaks  of  a  ship,  we  must  understand 
a  ship  forming  part  of  the  navy.  It  is  true,  as  certified  by  the 
Secretary  of  the  Navy,  in  his  letter  of  July  1,  1857,  the  Chipola  was 
"  attached  to  the  navy  ;"  but  in  the  same  letter  he  tells  us  how — as 
one  of  those  vessels  which  the  Secretary  could  buy  and  sell.  I  ap- 
prehend there  is  a  class  of  vessels  in  the  navy  which  the  Secretary 
could  not  have  purchased  or  built  without  express  authority  of  law, 
and  could  not  sell.     He  has  no  authority  to  increase  or  diminish  the 
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navy.  Such  vessels  constitute  the  navy,  and  it  is  to  such  vessels  that 
the  act  of  1842  refers.  This  view  is  confirmed  by  reference  to  the 
table  of  complements  put  in  evidence  by  the  petitioner.  From  this 
table  it  appears  that  the  complement  of  a  brig  of  war  was  nine  officers 
and  seventy -one  men.  The  Chipola  had  five  officers  and  twenty  to 
twenty-five  men.  (Stevens'  fifth  answer.)  With  such  a  force,  the 
Chipola  could  not  have  sailed  had  she  been  a  war  vessel,  as  it  seems 
fiuch  vessels  were  not  permitted  to  sail  with  less  than  nine-tenths  of 
the  full  complement.     (See  note  to  table.) 

Not  was  the  Chipola  acting  singly  on  foreign  aervioe,  "We  know 
there  are  foreign  stations  upon  which  a  naval  force  is  always  kept. 
We  have  a  sijuadron  in  the  Mediterranean,  in  the  Pacific,  and  on  the 
^'  Brazil  station."  It  is  also  sometimes  necessary  to  despatch  vessels 
abroad  on  special  Sjervice.  The  force  for  all  these  stations  is  detailed 
by  the  Secretary  of  the  Navy,  and  may  consist  of  one  or  more  vessels. 
1  understand  the  act  of  1842  to  give  pay  to  officers  filling  higher 
grades,  by  order  of  the  Secretary  of  the  Navy,  or  of  the  commander 
of  a  fleet,  squadron,  or  single  ship  despatched  from  the  United  States, 
or  acting  under  orders  direct  irom  the  department,  and  do  not 
understand  that  any  comiriander  of  a  fleet  on  a  foreign  station 
could  create  an  indefinite  number  of  ships  ''acting  singly  on  foreign 
service,"  by  dispersing  the  several  vessels  of  his  fleet  so  that  they 
should  be  out  of  sight  of  each  other.  By  ships  acting  singly  on 
foreign  service  we  must  understand  such  vessels  as  the  Yandalia, 
when  she  was  the  only  vessel  on  the  African  station,  (Ex.  Doc.  No. 
2,  H.  B.,  1842'-3,  p.  532,)  or  the  Dolphin^  when  despatched  abroad 
singly  by  the  department. — (Ex.  Doc.  No.  2,  H.  B.,  1841-2,  pp. 
350,  399.)  The  Chipola  belonged — if  she  belonged  to  the  navy  at 
all — to  the  Brazil  squadron,  sailed  under  orders  from  the  commander 
of  that  squadron^  and  reported  to  him  on  her  return. 

A  vessel  like  this — ^a  mere  merchant  vessel — purchased  only  for 
transport  duty,  and  sold  when  that  was  done,  manned  by  a  force  not 
intended  for  any  warlike  purpose,  but  only  to  save  materials  from  a 
wreck,  and  therefore  of  a  strength  apportioned  by  order  of  the  com- 
mander of  the  squadron,  to  execute  a  certain  work  intended  to  be 
done — not  to  the  uncertain  exigencies  which  a  national  ship  must  be 
prepared  to  encounter — such  a  vessel  certainly  comes  not  within  the 
spirit  of  a  rule  which  must^  in  its  very  nature,  have  been  intended  to 
apply  to  the  navy  as  a  military  organization. 

when  the  commander  of  a  '^ship  acting  singly  on  foreign  service" 
is  classed  with  the  Secretary  of  the  Navy,  and  the  commodore  of  a 
fleet,  in  a  statute  granting  equal  authority  to  them  all,  it  is  difficult 
to  believe  that  the  description  was  intended  to  apply  to  a  little  Span- 
ish merchant  brig,  bought  by  an  officer  abroad,  and  fitted  out  and 
manned  for  the  sole  purpose  ot  receiving  the  debris  of  a  wrecked  war 
vfissel 

JNO.  D.  Mcpherson, 

DeptUtf  Sdioitor, 
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IN  THE  COURT  OF  CLAIMa 

William  B.  Fitzgerald  vs.  the  United  States. 

Sgarburoh,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  following  case : 

In  April,  A.  D.  1843,  whilst  the  petitioner  was  at  Rio  Janeiro,  a 
midshipman  on  board  the  Enterprise,  an  application  was  made  to 
Commodore  Edward  Shubrick,  then  commanding  the  squadron,  by 
Captain  Gardner,  then  commanding  the  brig  Chipola,  bound  to  the 
coast  of  Africa  on  a  special  service,  for  an  additional  officer,  and  the 
petitioner  was  transferred  to  the  Chipola  for  duty.  The  captain  of 
the  Chipola,  finding  that  the  discipline  of  his  vessel  required  an  addi- 
tional lieutenant,  appointed  the  petitioner  to  take  command  as  second 
lieutenant,  there  being  then  but  one  lieutenant  on  board.  The  peti- 
tioner continued  to  act  in  this  situation  and  discharge  its  duties  from 
the  time  of  leaving  Rio,  May  1,  A.  D.  1843,  until  the  arrival  of  the 
Chipola  in  the  United  States  on  the  4th  of  May,  A.  D.  1844 

The  petitioner  claims  that  under  the  act  of  Congress,  entitled  "  An 
act  to  regulate  the  pay  of  pursers  and  other  officers  of  the  navy,"  ap- 
proved August  26,  A.  D.  1842,  ch.  26,  §  12,  he  was  entitled  to  the  pay 
of  a  second  lieutenant  for  the  period  above  mentioned.  He  applied 
for  the  same  at  the  proper  office,  but  his  claim  was  disallowed  by  the 
accounting  officers  of  the  treasury.  He  afterwards  applied  to  Congress 
for  relief,  but  no  action  was  had  upon  his  claim.  Meanwhile  some  of 
his  papers  having  been  lost^  he  has  not  further  pressed  his  claim 
before  Congress. 

He  claims  as  follows : 

Pay  of  second  lieutenant  from  May  1st.,  A.  D.  1844,  one 

year $1,500 

Deduct  pay  received  for  same  period  as  midshipman 400 

Balancedue 1,000 

Interest 


Such  is  the  petitioner's  case  as  stated  in  his  petition. 
The  facts  deduced  by  us  from  the  evidence  are  as  follows  : 
The  United  States  ship  "  Concord  "  was  wrecked  on  the  coast  of 
Africa,  and  the  '^  Chipola"  was  purchased  for  the  purpose  of  being 
sent  for  the  armament,  equipment  and  stores  of  the  **  Concord."  On 
the  18th  day  of  February,  A.  D.  ^843,  Commodore  Morris,  then  com- 
manding the  United  States  squadron  on  the  *'  Brazil  station,"  gave 
an  order  in  writing  to  Lieutenant  J.  M.  Gardner  to  take  command 
of  '*the  brig  Chipola,"  and  of  the  officers  and  men  who  had  been 
designated  for  that  vessel  and  were  to  be  transferred  from  the  ship 
John  Adams  as  soon  as  the  brig  could  be  prepared  to  proceed  to  "  the 
river  Lo range  and  the  river  Quillimane." — (Letter  of  Commodore 
Morris  to  Lieut.  J.  M.  Gardner  of  the  18th  February,  A.  D.  1843.) 
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The  '*  Chipola  "  was  not  a  brig  or  schooner  of  tear,  but  a  small  ves- 
sel which  was  purchased  for  the  purpose  alreadj  mentioned,  and  did 
not  have  half  the  number  of  men  allowed  to  a  brig  or  schooner  by  the 
table  of  complements.  (Fourth  Auditor's  letter  to  J.  A.  Linton  of 
March  21,  A.  D.  1845.)  The  officers,  besides  Captain  Gardner,  were 
one  lieutenant,  an  assistant  surgeon,  and  three  midshipmen,  and  the 
crew  consisted  of  twenty  or  twenty-five  men.  (Deposition  of  George 
A.  Stevens.)  The  "  Chipola"  made  the  voyage  from  Rio  to  Africa, 
returned  to  Rio,  and  was  then  sent  to  the  United  States.  (Letter  of 
Commodore  Turner  to  the  Secretary  of  the  Navy  of  January  20,  A.  D. 
1844.)  The  petitioner  was  one  of  the  midshipmen  attached  to  her. 
He  had  charge  of  a  watch,  and  signed  the  log-book-^4uties  which  are 
not  usually  performed  by  a  midshipman.  A  passed  midshipman 
might  have  performed  the  same  duties,  but  it  was  not  customary. 
Captain  Gardner  told  the  petitioner  to  take  charge  of  a  watch  and 
that  he  would  give  him  a  certificate  that  he  had  performed  a  lieu- 
tenant's duty.     (Deposition  of  George  A.  Stevens.^ 

The  Fourth  Auditor  inquired  of  the  Secretary  ot  the  Navy  whether 
the  ''Chipola"  was  entitled  to  two  lieutenants,  and  the  Secretary 
informed  nim  that  she  was  entitled  to  one  only.  Afterwards,  in  a 
letter  to  John  A.  Linton,  dated  May  23,  A.  D.  1846,  the  Secretary  of 
the  Navy  said:  *' Apart  from  the  reasons  assigned  by  the  Fourth 
Auditor  for  disallowing  the  claim,  it  is  sufficient  that  the  brig  Chipola, 
to  which  Mr.  Fitzgerald  was  attached,  could  not  be  considered  as 
^  acting  singly  on  foreign  service '  within  the  meaning  of  the  act  of 
Congress  of  August  26,  184?,  but  was  under  the  orders  of  a  com- 
mander of  a  squadron,  and  had  been  supplied  by  him  with  the  number 
of  officers  of  each  grade  which  he  deemed  sufficient  for  the  service  on 
which  she  was  sent. ' '  The  Fourth  Auditor  had  disallowed  the  claim  on 
the  ground  that  the  ^^Chipola"  was  entitled  to  but  one  lieutenant, 
''  and  that  Lieutenant  Love  was  attached  to  her  during  the  period  in 
question."  (Letter  of  the  Fourth  Auditor  to  J.  A.  Linton  of  March 
21,  A.  D.  1845.) 

The  twelfth  section  of  the  act  of  August  26,  A.  D.  1842,  ch.  206, 
is  as  follows :  ^'  Whenever  an  officer  shall  perform  the  duty  of  a 
higher  grade  by  order  of  the  Secretary  of  the  Navy  or  the  commander 
of  a  fleet  or  squadron  or  ship  acting  singly  on  a  foreign  service,  such 
officer  shall  be  entitled  to  receive  the  pay  of  such  higher  grade  during 
the  time  he  performs  the  duty  in  that  grade  and  no  longer,  and  no 
allowance  shall  be  made  for  performing  such  service  hereafter  unless 
so  ordered. — (5  Stat,  at  L.,  p.  536.)  This  section  was  repealed  by 
the  act  of  June  17,  A.  D.  1844.— (Ibid,  703,  ch.  107,  §  3.)  It  is  not 
pretended  that  the  petitioner  performed  the  duty  of  a  lieutenant  on 
board  the  *'Chipola"  by  order  of  the  Secretary  of  the  Navy,  or  by 
order  of  the  commander  of  a  fleet  or  squadron.  It  is  equally  clear, 
we  think,  that  he  did  not  perform  such  duty  by  order  of  the  com- 
mander of  a  *  *  ship  acting  singly  on  a  foreign  service. "  The  *,*  Chipola ' ' 
was  a  brigy  and  not  a  ship.  The  term  "ship,"  in  the  act  of  1842, 
was,  we  think,  used  not  in  its  general^  but  in  its  appropriate  sense,  as 
contradistinguished  from  a  brig  or  schooner.    It  meant,  too,  a  ship 
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belonging  to  the  navy  of  tbe  United  Btates,  and  not  a  vessel  parcbasel 
for  a  merely  temporary  purpose  and  employed  only  for  tbat  parpow. 
The  *'  Chipola/'  therefore,  was  a  ^*  ship  acting  singly  on  a  foreign 
service  "  in  the  sense  of  the  act  of  August  26,  A.  D.  1842. 
Our  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 
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35th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (  Report  G  .0. 
l8t  Seadan.     ]  I     ^^'  ^*^*'- 


J.  L.  WORDEN. 


U«y  4i  1658.— Rittported  /torn  the  Court  of  Claiaw  aad  committed  to  a  Committoe  of  the 

Whole  Houee  to-morrow* 


The  Court  of  Claius  submit  the  following 

REPORT. 

To  the  honarahle  the  Senate  and  House  of  Beprpsentativea  of  the  United 

States  in  Congress  assembled: 

The  Court  ov  Claims  respectfully  presents  the  following  docaments 
as  the  report  in  the  case  of 

J.  L,  WORDEN  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Two  letters  from  the  Treasury  Denartment  and  a  oertiflcate  of 
Commander  J.  S.  Nicholson,  transmitted  to  the  Senate. 

3.  Claimant's  brief. 

4.  United  States  Deputy  Solicitor's  brief.  ^ 
6.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  1  seal  of  said  Court,  at  Washington,  this  third  day  of  May^ 
Li^s.J   A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  COURT  OF  CLAIMS 

Judges 


The  petition  of  John  I4.  Worden,  a  lieutenant  in  the  navy  of  the 
United  States,  respectfully  represents :  That  in  October,  1840,  he  waa 
ordered,  as  a  passed  midshipman,  to  the  United  States  ship  Relief, 
liientenant  Commanding  John  S.  Nicholas,  then  under  orders  for  the 
Pacific  ocean.  That  immediately  upon  joining  said  ship,  he  was 
ordered  by  the  commander  to  perform  the  duty  of  master,  and  that 
subsequently  (that  is  to  say,  from  the  1st  day  of  December,  1840,  to 
30th  May,  1842)  he  performed  the  duty  of  a  lieutenant,  together  with, 
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tliat  of  master,  also  in  obedience  to  the  order  of  hia  oommandiDg 
o£Soer. 

He  claims  to  be  allowed  and  paid  the  difference  of  pay  between  that 
of  master  and  the  higher  grade  of  lieutenant  while  performing  the 
duties  of  said  higher  grade.     An  "  act  to  regulate  tfaepajof  thenayy 
of  the  United  States,"  approved  March  3,  1835,  (Stat,  at  Large,  vol 
4,  p.  755,)  then  in  force,  provided  that  **  officers  temporarily  perform- 
ing the  duties  belonging  to  those  of  a  higher  grade  shall  receive  the 
compensation  allowed  io  such  higher  grade  while  actoally  so  em- 
ployed."    If  your  petitioner  can  satis&ctorily  show  to  your  honors 
that  while  he  was  a  passed  midshipman  in  the  service  he  did  perform 
**  the  duties^  bdonging  to  those  of  a  higher  grctdej"  (during  the  existence 
of  the  provision  in  the  act  above  quoted,)  that  ho  is  undoubtedly  en- 
titled to  ^^  receive  the  conwenaation  attowed  to  such  higher  grade  whUc 
actually  so  employed.*'    The  evidence  upon  which  he  relies  to  establish 
the  fact  that  ne  did  perform  the  duties  he  alleges  is  the  certificate  of 
his  commanding  officer,  by  whose  order  those  duties  were  impofled 
upon  him,  of  whioh  the  foUowipg  is  a  copy : 

^^  Baltimorb,  January  20, 1844. 

'^  Snt :  I  hereby  certify  that  yoa  performed  the  duty  both  as  sail- 
ingmaster  and  lieutenant  on  board  the  United  States  ship  Belief, 
under  my  command,  from  the  Ist  of  Deoember,  1840,  to  the  30th  of 
Hay,  1842,  inclusive,  by  my  order,  there  being  on  board  but  one 
lieutenant  and  no  sailingmaster  ordered  by  the  department. 

"  J.  S.  NICHOLAS, 

"  Commander. 
'^  Passed  Midshipman  John  L.  Wobben." 

Your  petitioner  presented  his  claim  to  the  Fourth  Auditor  for  psj- 
ment ;  that  officer  allowed  the  difference  of  pay  between  that  of  a 
master  and  a  passed  midshipman,  but  refused  to  allow  the  pay  of  a 
lieutenant  on  two  grounds:  1st.  That  the  ^^ Relief"  being  a  store- 
ship,  the  regulation  in  relation  to  complements  of  war  ships  did  not 
apply  to  her ;  and,  2d,  he  denied  that  there  were  any  duties  fixed  hj 
law  to  the  several  grades,  and  that  it  is  the  prerogative  of  the  depart- 
ment to  make  such  assignment  of  duties  as  it  thinks  proper,  and, 
therefore,  the  commander  exceeded  his  authority  when  he  created  an 
acting  lieutenant,  and  the  appointment  was  null  and  void. 

Two  propositions  more  untenable  can  scarcely  be  imagined.  The 
law  recognized  no  conditions  whatever  to  entitle  an  officer,  excej^t 
that  he  should  actually  perform  the  service,  and  if  he  did  that,  his 
right  to  the  pay  was  oomplete.  But  the  Auditor  did  allow  the  pay  of 
master,  and,  of  course,  it  must  have  been  on  the  ground  that  he  woe 
entitled  to  it  by  law,  for  he  oouid  aUow  it  anno  other.  If  he  was  en- 
titled to  that,  it  follows  he  was  entitled  to  the  other. 

Upon  the  refusal  of  the  Auditor  to  allow  his  claim,  your  petitioner 
appei&led  to  Congress  at  the  session  of  1846-'46,  and  the  action  taken 
<m  it  can  be  ascertained  by  reference  to  the  files  of  the  Clerk's  office 
of  the  House  of  Bepresentatives.    The  papers  filed  in  the  Senate  were 
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withdrawn  by  year  petitioner  8ub8equentl7,  and  are  now  in  his  pos* 
sessioni  subject  to  the  examination  of  your  honors. 

A  favorable  report  was  made,  and  a  bill  for  the  relief  of  your  peti* 
tioner  was  adopt^  by  the  committee  and  submitted  to  the  House,  but 
no  action  was  had  upon  it. 

Whaterer  doubt  may  have  existed  heretofore  as  to  the  principle 
upon  which  this  claim  is  based,  there  can  be  none  now,  for  your 
honors  have  decided  it  in  an  elaborate  opinion  given  in  the  case  of 
Commander  George  A.  Magruder. 

Your  petitioner  prays  your  honors  will  prepare  and  report  for  the 
action  of  Congress  such  a  bill  as  vfill  affora  him  the  relief  he  asks. 

JOHN  L.  WORDEN, 
Lieutenant  U.  8.  Navy. 

DiBTMOT  OP  Columbia,  ) 
Waehingtan  County^   )     ' 

On  the  12th  day  of  April,  1855^  before  me,  a  justice  of  the  peace  in 
and  for  the  county  and  District  af  jresaid,  personally  appeared  John 
L.  Worden,  a  lieutenant  in  the  United  States  navy,  who,  being  duly 
sworn,  declares  the  facts  set  forth  in  the  foregoing  petition  to  be  truOi 
to  the  best  of  his  knowledge  and  belief. 

SAM'L  DRUET,  J.  P. 


IN  THE  UNITED  STATES  COUBT  OF  CLAIMS. 

John  L.  Wordbn  w.  The  United  Statb9. 

The  Petitioner*  8  Bri*/. 

Mr.  Worden  was  a  midshipman  on  board  the  United  States  ship 
Belief  in  1840,  and  was  ordered  by  Commander  J.  S.  Nicholas  to  per- 
form the  duties  of  a  lieutenant  of  the  navy,  which  he  did  from  the  1st 
of  December,  1840,  to  the  30th  of  May,  1842,  inclusive;  for  which 
service  he  claims  the  pay  of  a  lieutenant  in  the  navy. 

The  claim  rests  upon  the  act  of  Congress  approved  the  3d  March, 
1835,  entitled  "  An  act  to  regulate  the  pay  of  the  navy,'' — (Stat,  at 
I^arge,  v.  4,  p.  656,) — which  says,  in  the  first  section:  '^  Officers  tem- 
rarily  performing  the  duties  belonging  to  those  of  a  higher  grade 
sball  receive  the  compensation  allowed  to  such  higher  grade  while 
actually  so  employed." 

The  only  question  seems  to  be  this :  Did  Mr.  Worden  temporarily 
perform  the  duties  of  an  officer  of  a  higher  grade  than  his  own  during 
the  period  designated  ? 

The  answer  to  this  is :  That  Commander  J.  S.  Nicholas,  in  a  certi- 
ficate dated  at  Baltimore  the  20th  of  January,  1844,  states  that  Mr. 
"Worden  did,  by  his  order,  perform  the  duty, of  lieutentant  on  board 
the  United  States  ship  Belief,  which  was  under  his — ^Commander 
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Nicholas'— command  from  the  Ist  day  of  December,  1850,  to  the  30ik 
day  of  May,  1842,  inclusive ;  which  is  the  period  for  trhich  the  claim 
\%  laid. 

The  claim  was  rejected  by  the  4th  Auditor  because,  in  the  opimon 
of  the  head  of  the  Navy  Department,  there  was  no  necessity  for  Mr. 
Worden  performing  duties  of  a  higher  grade  than  his  own ;  and  he, 
the  4th  Auditor,  considers  the  head  of  the  department  the  proper  judge 
of  the  existence  of  such  necessity  ;  and,  moreover,  the  4th  Auditor 
had  the  authority  of  the  department  for  saying  that  the  duties  per- 
formed by  Mr.  Worden  were  not  those  of  a  lieutenant. 

Now,  for  any  functionaries  in  the  Navy  Department  at  Washington 
to  pretend  to  know  what  duties  are  necessary  to  be  performed  on  board 
a  ship  at  a  particular  time  at  sea,  and  that  such  duties  are  or  are  not 
those  of  a  particular  grade  of  officers,  better  than  the  commander  of 
the  ship,  is  an  absurdity.  It  might  do,  indeed,  for  that  head  of  the 
department  who,  it  is  said,  reprimanded  an  officer  for  stating  in  his 
report  that  he  had  spent  so  many  days  in  '^running  down  the 
trades" — supposing  he  had  employed  the  time  in  deriding  mechanical 
occupations.     So  ignorant  was  he  of  nautical  terms ! 

But  an  auditor,  or  even  the  head  of  a  department,  has  no  power  to 
amend  an  act  of  Congress,  or  to  nullify  it  by  his  construction. 

This  case  has  already  been  decided  by  the  Court  of  Claims  in  that 
of  Captain  Magruder,  as  the  testimony  of  Commander  Nicholas  is 
positive  and  indisputable. 

J.  F.  POLK, 
CowMd  for  Clairnant. 


IN  THE  COUBT  OF  CLAIMS— No.  622.--TaiAM  168. 

John  L.  Wordbn  vs.  The  United  States. 

SoUciior's  Brief. 

This  is  the  claim  of  an  officer  of  the  navy,  under  the  act  of  March 
3,  1835,  for  performing  the  duties  of  a  higher  grade. 

The  Secretary  of  the  Navy  had  fitted  out  the  storeship  Relief  for  a 
certain  service,  and  assigned  her  to  one  lieutenant  only.  The  com- 
mander of  the  vessel  thought  proper  to  direct  the  petitioner  also,  who 
was  a  midshipman,  to  perform  the  duties  of  lieutenant. 

This  Court  has  already  decided  that  iht  mere  discharge  by  an  officer 
of  the  duiiea  of  a  higher  office  than  hie  oum,  will  not  entide  him  to  tht 
benefit  of  the  statutory  provisions  b^ore  referred  to,  *'  To  give  him  a 
claim  to  the  salary  of  the  higher  office,  the  duties  of  that  office  must 
have  been  legally  performed  ;  that  is,  they  must  have  been  performed 
by  virtue  of  an  authorized  acting  appointment." — (Mc.  Mcintosh  tw. 
the  United  States.) 

Nothing  is  averred  or  proved  to  show  that  the  commander  of  the 
Belief  had  any  authority  to  make  an  acting  appointment  of  lieutenant, 
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or  did,  in  fact,  make  an  appointment.  Whether  he  did  make  snch  an 
appointment  in  the  manner  contemplated  by  the  regulationB,  or 
whether  he  merely  required  the  petitioner  from  time  to  time  to  per- 
form snch  duties,  does  not  appear.  Under  the  ruling  of  this  Court  in 
the  case  above  cited,  the  burden  of  proof  of  all  these  &cts  is  on  the 
petitioner,  and  he  has  neither  averred  nor  proved  any  of  those  which 
are  material  to  his  case. 

JNO-  D.  MoPHERSON, 

Dqnity  SoUoUor. 


in  the  court  of  claims. 
John  L.  Wordbn  vs.  Thb  United  States. 

ScASBUROH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  following  case : 

In  October,  A.  D.  1840,  he  was  ordered  as  a  passed  midshipman  to 
the  United  States  ship,  Belief,  Lieutenant  Commanding  John  S. 
Nicholas,  then  under  orders  for  the  Pacific  ocean.  Immediately  upon 
joining  the  ship,  he  was  ordered  by  the  commander  to  perform  the 
duty  of  master,  and  subsequently,  (from  the  1st  day  of  December,  A. 
D.  1840,  to  30th  day  of  May,  A.  D.  1842,)  he  performed  the  duty  of 
a  lieutenant,  together  with  that  of  master,  m  obedience  to  the  order  of 
his  commanding  officer. 

He  claims  the  difference  of  pay  between  that  of  master  and  that  of 
lieutenant  for  the  period  above  mentioned,  under  the  act  of  March  3, 
A.  D.  1835.— (4  Stat,  at  L.,  p.  766.) 

Commander  [Nicholas  gave  the  petitioner  the  following  certificate, 
dated  January  20,  A.  D.  1844  :  ^^I  hereby  certify  that  you  performed 
the  duty  both  as  sailingmaster  and  lieutenant  on  board  the  United 
States  ship  Belief,  under  my  command,  from  the  1st  of  December, 
1840,  to  the  30th  of  May,  1842,  inclusive,  by  my  order,  there  being 
on|  board  but  one  lieutenant  and  no  sailingmaster  ordered  by  the 
department." 

The  act  of  March  3,  A.  D.  1836,  ch.  21y  provides  as  follows : 
*^  Officers  temporarily  performing  the  duties  belonging  to  those  of  a 
higher  grade,  shall  receive  the  compensation  allowed  to  such  higher 
grade  while  actually  so  employed." — (4«Stat.  at  L.,  p.  766.) 

The  Fourth  Auditor,  in  a  letter  to  A.  and  J.  E.  Kendall,  dated 
January  30,  A.  D.  1844,  said:  ^^The  Secretary  of  the  Navy  some 
time  since  decided  that  a  vessel  not  included  in  the  regulation,  which 
prescribes  the  war  complements  to  ships  in  the  service,  (as  is  the  case 
with  a  store  ship,)  is  entitled  to  no  more  officers  of  any  particular 
grade  than  have  been  ordered  to  her  by  the  department ;  and  upon  in- 
quiry I  have  ascertained  that  only  one  lieutenant  had  been  ordered  to 
tne  Relief  at  the  time  when  the  services  had  been  rendered  by  Passed 
Midshipman  Worden,  for  which  he  asks  the  pay  of  the  superior  grade. 
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As  there  was  a  lientenant  on  board,  and  performing  duty  daring  the 
period  embraced  hy  Commander  Nicholas'  certificate,  yon  will  readily 
perceive  that  the  decision  of  the  department  above  referred  to  is  fatid 
to  Mr.  Worden'  claim." 

In  another  letter  to  the  same  persons^  dated  May  21,  A.  D.  1844, 
the  Fourth  Auditor  said :  ^^I  agree  with  you  that  where  an  o£Bcer  of 
the  navy  is  called  upon  'of  necessity'  to  perform  the  duties  of  a  grade 
higher  than  his  own,  and  does  actually  perform  them,  he  is  entitled 
by  law  to  the  pay  of  such  higher  grade.  I  think  it.equally  clear  that 
the  head  of  the  department  to  which  the  officer  belongs  is  the  proper 
judge  of  the  existence  of  such  necessity.  The  store  ship,  Belief,  was 
not  considered  by  the  Navy  Department  as  included  by  the  general 
table  regulating  the  war  complements  of  the  vessels  of  the  United 
States,  and  her  complement  consequently  was  separately  fixed,  which 
her  commanding  officer  had  no  right  to  alter.  She  was  allowed  but 
one  lieutenant  besides  the  officer  commanding,  and  that  one  she  had 
at  the  period  to  which  Mr.  Worden's  claim  relates.  Whatever  her 
commander  may  have  intended  or  supposed,  I  have  the  authority  of 
the  department  for  saying  that  the  duties  which  Mr.  Worden  per- 
formed were  not  those  of  a  lieutenant,  and  I  therefore  cannot  regard 
him  as  entitled  to  the  compensation  allowed  by  law  to  officers  of  that 

Sade.  Agreeably  to  your  request,  I  have  submitted  your  letter  to 
e  Secretary  of  the  Navy,  who  concurs  in  the  view  which  I  have 
taken  on  the  subject." 

The  public  armed  vessels  of  the  United  States  in  actual  service  in 
time  of  peace  are  officered  and  manned  as  the  President  may  direct. 
(Act  of  2l8t  April,  A.  D.  1806,  ch.— ,§  3,  1  Stat,  at  L.,  p.—.)  An 
act  of  the  Secretary  of  the  Navy  in  relation  to  this  matter  is,  in  con- 
templation of  law,  the  act  of  the  President.  It  must  be  considered, 
therefore,  that  the  President,  not  regarding  the  '^  Belief  as  included 
by  the  general  table  of  complements  for  the  vessels  of  the  United 
Btates,  Jtxed  her  complement  separately,  and  in  doing  so,  determined 
to  assign  her,  and  did  assign  her,  but  one  lieutenant.  This  he  had 
authority  to  do,  and  the  officer  commanding  had  no  authoritv  to 
change  the  regulation.  It  is  impossible,  therefore,  that  in  a  legal 
sense  there  could  have  been  any  duty  on  board  the  '^Belief  for  more 
than  one  lieutenant.  The  lieutenant's  duty  was  performed  by  the 
lieutenant  who  was  assigned  to  the  ship. 

The  consequence  is,  that  the  petitioner  did  not  perform  the  duties 
belonging  to  a  higher  grade  than  his  own  at  any  time  whilst  he  served 
on  board  the  ^'Belief."  The  certificate  of  Commander  Nicholas  can 
mean  nothing  more  than  that  the  petitioner  performed  the  duties 
usually  performed  by  a  lieutenant  on  board  other  vessels.  It  is 
clearly  erroneous  in  its  lesal  conclusions. 

We  are,  therefore,  of  the  opinion  that  the  petitioner  is  not  entitled 
to  relief. 
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J.  H,  WAGGAMAN, 


Mat  4,  1858. — Reported  from  the  Court  of  Claims,  and  committed  to  a  Committee  of  the 

Whole  HoQse  to-monow. 


The  CouBT  OF  Claimb  submitted  the  following 

REPORT. 

To  the  Tumorahle  the  Senate  and  Home  of  BepreMntativeB  of  the  United 

States  in  Ccngreee  aasembUd: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
afl  the  report  in  the  case  of 

J.  H,  WAGGAMAN  w.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  and  amendment. 

2.  Account  showing  the  amount  claimed, 

3.  Beport  of  the  Commissioner  of  the  Land  Office  to  the  Secretary 
of  the  Interior,  with  documents  therein  referred  to,  and  the  reply  ol 
the  Commissioner  of  the  Land  Office  to  the  order  of  the  Court  t)f  Claims, 
with  copies  of  letters  relating  to  the  claim,  transmitted  to  the  House 
of  Bepresentatives. 

4.  United  States  Solicitor's  brief. 

6.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r.    ^  1     seal  of  said  Court,  at  Washington,  this  third  day  of  May, 

LL.    S.J  ^     jy     jggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


united  states  court  op  claims. 
John  H.  Waggaman  vs.  The  United  States. 

PEUTION. 

To  the  hononMethe  United  States  Court  of  Claims : 

The  petition  of  John  H.  Waffgaman^  late  a  clerk  in  the  General 
Land  Office,  respectfully  shows :  That,  prior  to  the  13th  of  January, 
1846,  and  to  that  day,  he  was  a  clerk  in  the  General  Land  Office, 
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under  an  appointment  of  the  Commissioner  thereof,  at  a  salary  oi 
|ly200 ;  that  on  the  day  above  designated  he  was  promoted  to  a  clerkship 
at  a  salary  of  11,300,  by  a  formal  official  notice  from  the  Commis- 
sioner that  one  hundred  dollars  had  been  added  to  his  salary,  to  take 
effect  from  that  date.  Said  notice  of  that  promotion  was  in  the  form 
and  words  following,  viz : 

General  Land  Office,  January  13, 1845. 

Sir  :  One  hundred  dollars  have  been  added  to  your  salary,  to  take 
effect  from  this  date. 

THO.  H.  BLAKE, 
CommiasioMT. 
Mr.  John  H.  WAGOABiAN, 

Oeneral  Land  Office. 


Your  petitioner  also  states  that  this  notice^  or  letter  of  promotion, 
so  given  and  received,  was  made  a  matter  of  record,  and  was  never 
withdrawn  or  abrogated  till  the  General  Land  Office  was  reorganized 
the  1st  of  July^  1853,  under  the  act  of  3d  March,  same  year,  and  he 
received  a  new  appointment ;  that,  notwithstanding  this  formal  and 
unequivocal  promotion,  the  department  continued  to  pay  the  peti- 
tioner thereafter,  just  as  he  had  been  paid  before^  at  the  rate  of  |1,200 
per  annum  only,  which  he  received  and  receipted  for  as  usual  for  so 
much  only,  without  intending  thereby  to  relinquish  or  in  any  degree 
to  impair  his  right  to  the  one  hundred  dollars  per  annum  which  had 
been  added  to  his  salary  of  $1,200,  as  aforesaid. 

And  further,  your  petitioner  states  that,  having  presented  his  ac- 
count for  the  arrears  of  pay  due  to  him  from  the  13th  of  January, 
1845,  to  the  1st  of  July,  1853,  a  term  of  8  years  and  5  months  and 
13  days,  amounting  to  the  sum  of  |845  03,  and  payment  of  the 
same  having  been  refused,  he  is  constrained  to  seek  relief  at  the  hands 
of  this  honorable  court. 

And  furthermore,  the  petitioner  states  that  his  claim  is  founded 
upon  the  10th  section  of  tne  act  of  Congress  approve  the  4th  day  of 
July,  1836,  "  to  reorganize  the  General  Land  Office,"  {see  Statues  ai 
Largty  L.  <£5.,  vol,  5,  jj.  J 12,)  whereby  the  Commissioner  was  author- 
ized to  appoint  clerks  in  his  office,  of  certain  grades  of  salaries,  and 
among  them  sixteen  clerks,  at  salaries  of  $1,300  each  ;  and  the  rec- 
ords of  his  department  show  that,  in  1844,  and  to  the  13th  day  of  Jan- 
uary,  1845,  that  class  of  clerks,  as  to  the  number  he  was  authorized  to 
appoint,  was  incomplete  ;  and  consequently,  when  he  promoted  your 
petitioner  from  a  clerkship  of  twelve  to  one  of  thirteen  hundred  dol- 
lars^ he  had  ample  power  so  to  do. 

And  now,  in  conclusion^  justice  having  been  denied  him,  as  afore- 
said, the  petitioner  respectfully  prays  the  honorable  Court  of  Claims 
for  a  decision  in  his  favor  for  the  amount  claimed  by  him. 

J.  F.  POLK, 
GowMdfor  CUmkoMt. 
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united  states  court  of  claims. 
John  H.  Wagoaman  vs.  The  United  States. 

Brief, 

This  is  a  claim  for  arrears  of  compensation  due  for  services  rendered 
as  a  clerk  in  the  General  Land  Office.  It  seems  that  the  claimant 
was  promoted,  as  set  forth  in  his  petition,  but  never  received  the 
amount  he  was  officially  informed  had  been  added  to  his  salary ;  and 
for  this  it  is  he  brings  this  action. 

The  Commissioner  of  the  General  Land  Office,  by  letters  filed  in 
this  case,  admits  that  the  claimant  was  a  clerk  in  that  office,  at  a  salary 
of  $1^200,  prior  to  the  13th  of  January,  1845,  and  that  on  that  day 
he  was  officially  notified  that  one  hundred  dollars  had  been  added  to 
his  salary,  to  take  effect  from  that  date ;  and  the  10th  section  of  the 
act  of  Congress  of  the  4th  of  July,  1836,  **to  reorganize  the  Q^neral 
Land  Office^"  (Statutes  at  Large,  vol.  6,  p.  112,)  invested  the  Com- 
missioner with  power  to  appoint  sixteen  clerks,  at  salaries  of  $1,300 
each. 

When  the  claimant  was  notified  that  an  addition  of  one  hundred 
dollars  had  been  made  to  his  salary,  then  $1,200^  the  number  of  clerks 
in  the  General  Land  Office,  at  salaries  of  |1,300  each,  was  short  of 
sixteen.  Hence^  the  Commissioner  was  at  liberty  to  make  up  the 
number,  if  he  saw  fit,  by  appointment  or  promotion. 

Now  the  legal  points,  &c.,  relied  on  to  maintain  this  case  are : 

1.  That  the  promotion  of  a  clerk  in  any  department  of  the  general 
government  is  tantamount  to  an  appointment. 

2.  That  an  official  letter  from  an  officer  vested  by  law  with  appoint- 
ing power,  informing  a  clerk  in  his  office  that  a  certain  sum  has  been 
added  to  his  salary,  to  take  effect  from  a  certain  day,  and  which  sum 
increases  his  salary  to  an  equality  with  others  of  a  grade  or  class 
within  the  appointing  power  of  such  officer,  and  where  such  class,  in 
respect  to  the  number  authorized  by  law,  was  not  previous  thereto 
complete,  is  a  promotion^  and  equivalent  to  an  appointment. 

3.  That  an  official  letter  of  promotion  or  appointment  cannot  be 
withdrawn  or  abrogated  unless  the  person  promoted  or  appointed 
thereby  is  officially  notified  thereof. 

4.  That  a  notification  of  the  withdrawal  or  abrogation  of  a  letter 
of  appointment  or  promotion  is  not  official,  unless  it  be  in  writing  and 
signed  by  the  officer  having  lawful  authority  to  make  such  abro- 
gation, &c. 

6.  That  the  receipts  of  a  clerk,  who  has  been  promoted,  for  pay- 
ments made  to  him  at  the  rate  of  his  former  salary,  and  his  acceptance 
of  such  sums,  do  not  constitute  a  bar  to  his  claim  to  the  additional 
amount  to  which  his  promotion  entitled  him,  without  an  express  agree- 
ment to  that  effect. 

But  payment  of  Mr.  Waggaman's  claim  is  refused  at  the  department 
on  the  ground  that  the  notification  he  received,  that  one  hundred  dol- 
lars had  been  added  to  his  salary,  ^'  appears  not  to  have  been  carried 
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into  effect,  but  withdrawn,  as  the  record  of  his  salary  account  shows 
that  he  was  set  down  at  only  |1,200,  to  July,  1853,  which  was  accepted 
and  regularly  receipted  for  by  him  as  in  full." 

Now,  that  the  notification  aforesaid  was  not  carried  into  effect  is 
the  very  reason  why  the  claimant  makes  his  complaint ;  and  as  to  the 
record  of  his  salary  account,  it  is  manifestly  a  false  record,  for  imme- 
diately on  his  promotion  it  should  have  been  changed  to  $1,300,  in 
lieu  of  $1,200 ;  and  his  accepting  the  latter  sam,  and  receipting  for 
the  same  as  formerly,  was  only  in  full  for  so  much.  And  he  feels 
assured  that  this  honorable  court  will  not  permit  the  department  to 
take  advantage  of  its  own  wrong  to  the  prejudice  of  his  rights. 

These  points  and  facts  are  respectfully  submitted  for  the  consideration 
and  decision  of  the  honorable  the  Court  of  Claims. 

J.  F.  POLK, 

Counsel  for  Claimant. 


JoHK  H.  Wagoaman  v8.  Thb  United  Statbs. 

To  the  United  States  Court  of  Claims : 

The  petitioner  having  been  permitted  by  the  court  to  amend  his  pe- 
tition, and  allowed  a  rehearing  of  his  cause^  further  respectfully  states, 
that — 

The  fear  of  losing  his  office  prevented  him  from  urging  his  claim  as 
importunately  as  otherwise  he  would  have  done ;  but  that  he  did  assert 
it  from  time  to  time  with  as  much  vigor  and  perseverance  as  prudence, 
in  his  judgment^  would  justify,  was  well  known  in  the  department, 
both  to  the  Commissioner  and  his  clerks. 

That  he  brought  the  case  directly  to  the  notice  of  General  Shields, 
Colonel  Blake's  successor  in  office,  and  asked  him  if,  to  deprive  the 
petitioner  of  his  ri^ht  to  the  amount  of  his  claim^  which  was  based  on 
a  matter  of  record  m  his  office,  it  were  not  necessary  that  it  should  be 
cancelled  by  an  official  communication  addressed  to  him  in  writing ; 
to  which,  no  reply  was  ever  made  to  the  petitioner  either  orally  or  in 
writing. 

That  afterwards  the  petitioner  called  the  attention  of  the  chief  clerk, 
John  Wilson,  esq.,  to  the  claim,  and  he,  likewise,  forbore  to  express 
an  opinion  or  to  five  any  advice  touching  the  question. 

That  he  brought  it  to  the  notice,  also,  of  Commissioner  Butterfield, 
and  told  him,  in  express  terms,  that  ''if  the  government  could  be  sued 
he  would  ask  no  favors,  but  would  make  it  pay  him  ;"  that  Mr.  Butter^ 
field  also  treated  his  demand  with  silence  and  neglect. 

That  fearing^  as  stated  above,  that  if  he  pushed  his  claim  any  fur- 
ther he  mi^ht  give  offence,  and  would  consequently  be  removed  from 
office,  and  hoping  that  in  the  course  of  events  there  might  be  an  ac- 
cession to  the  department  of  a  head  disposed  to  do  him  justice,  he, 
contrary  to  the  advice  of  many  of  his  fellow-clerks,  who  were  cogni- 
zant of  the  whole  matter,  said  no  more  about  it,  and  waited  for  the  ar- 
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rival  of  tbat  hoped  for  more  auspicious  season,  which  seemed,  indeed, 
to  be  realized  in  the  organization  of  this  honorable  court. 

The  petitioner  further  states,  in  reference  to  the  signing,  after  his 
promotion,  of  those  receipts  for  monthly  payments  at  the  rate  of 
$1,200  per  annum,  the  amount  of  his  salary  previous  to  his  promotion 
the  13th  of  January,  1845,  and  which  affirm  to  be  in  full  of  all  that 
was  due  to  him,  that  they  consisted  of  common  receipt  rolls  for  all 
the  clerks  in  the  office  to  sign.  That  his  salary  being  absolutely 
necessary  for  the  support  of  his  family,  he  was  actually  constrained 
by  necessity  to  sign  any  receipt  and  to  accept  whatever  sum  of  money 
was  on  each  occasion  tendered  him,  believing,  however,  at  the  same 
time,  that  a  receipt  was  hut  prima  fade  evidence  of  payment,  and  that 
the  payment  of  a  sum  designated  is  not,  ot  itself^  a  positive  discharge 
of  a  debt  for  a  larger  amount,  although  the  terms  of  the  receipt  be  in 
full ;  and  he  further  declares  that  it  was  far  from  his  intention,  by  the 
constrained  signing  of  those  receipts,  to  relinquish  his  right  to  the  ad- 
ditional sum  allowed  him  by  Mr.  Commissioner  Blake,  as  aforesaid. 

And  he  will  pray,  &c. 


The  Unttbd  States, 

To  John  H.  Waogaman,  Dr. 

To  increase  of  salary,  under  letter  of  Commissioner  of  the 
General  Land  Office,  dated  January  13,  1846,  at  the  rate 
of  one  hundred  dollars  per  annum,  for  services  rendered, 
from  January  13,  1846,  to  July  1,  1853,  being  eight 
years,  five  months,  thirteen  days,  at  one  hundred  dollars 
per  annum,  amounts  to $846  03 

Washington  Crrr,  D.  C,  April  5 y  1856. 


General  Land  Office,  January  19,  1858. 

Sir  :  I  have  the  honor  to  return  herewith  the  letter  from  Mr.  S.  H. 
Huntington,  chief  clerk  of  the  Court  of  Claims,  covering  an  order  of 
said  court  calling  for  certain  information  respecting  the  service  of 
John  H.  Waggaman,  formerly  a  clerk  in  this  office,  and,  in  reply,  to 
state — 

Ist.  Mr.  Waggaman  was  appointed  a  clerk  in  this  office  on  3d 
April,  1841,  at  |1,200  per  annum,  and  continued  as  such  until  1st 
July,  1863,  the  date  of  the  reorganization,  when  he  was  continued  as 
a  clerk  of  the  first  class,  at  $900  per  annum,  which  position  he  filled 
until  his  removal,  in  August,  1864.  During  his  incumbency,  Mr. 
Waggaman  was  engaged  as  book-keeper,  but  may  have  performed 
some  duties  as  accountant. 

2d.  Similar  duties  were  performed  by  others  in  this  office,  some  of 
whom  received  $1,200  and  some  $1,300  per  annun^. 

3d.  A  change  of  duties  of  a  clerk  in  this  office  did  not,  at  that  timei 
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necessarily  follow  his  promotion,  nor  does  it  now,  as  there  are,  at  this 
time,  clerks  performing  similar  duties  whose  salaries  are  not  the  same. 
In  this  connexion,  I  also  enclose  copies  of  letters  dated  March  31, 
April  21,  and  June  12,  1856,  to  J.  F.  Polk,  esq.^  attorney  for  Mr. 
Waggaman,  and  in  reply  to  inquiries  on  this  subject. 
With  great  respect,  your  obedient  servant, 

THOS.  A.  HENDRICKS, 

Commissioner. 
Hon.  Jacob  TnoMPSoif, 

Secretary  oj  the  Interior. 


A. 

Genebal  Land  Ofuce, 

January  13,  1846. 

Sir  :.  One  hundred  dollars  have  been  added  to  your  salary,  to  take 
effect  from  this  date. 

Very  respectfully, 

THOS.  H.  BLAKE, 

(7ommiMt6it«r. 
Mr.  J.  H.  Wagqamak. 


J.  H.  WAOOAUAN. 


B. 


GnriEAL  Land  Ofhoi, 

January  31,  1%45. 
We,  whose  names  are  hereunto  suhscrlbed,  acknowledge  to  hare  reoeired  from  R.  H. 
Williamson,  pay  agent,  the  sums  opposite  our  respeciiTe  names,  in  full  payment  of  our 
salaries  in  said  office  for  the  month  ending  on  the  31st  day  of  January,  1845. 


Names. 


Thomas  H.  Blake,  comndssioner 

Beuben  M.  Whitney,  recorder  ........... 

John  M.  Moore,  piindpal  clerk 

Joseph  8.  Wilson do 

John  Wilson  — .,-.....do...... ........ 

Charles  8.  Fiailey,  clerk 

William  T.  Steiger,  prindpal  draughtsman  .... 

William  Simmons  ....derk 

M.  Htzhugh do 

N.  A.  Bandall do 

Oeoige  W.  GambloBS  ...do 

William  Wood  : do 

Benjamin  T.  Reilly do 

Edmund  Ooolidge-....-do.................. 

Edward  Barnard-... ...do-. ....... ......... 

John  Y.  Bryant  .......do...... ....... 

William  0.  Slade do 

David  T.  Heaton do 

Benjamin  Evens  ...... .do... 

Isaac  C.  Smith do 

Orris  8.  Paine do 

B.  H.  Williamson--. ...do. ...... 

George  C.  Whiting do , 

William  W.  King do 

Edward  K.  Cabell. .....do ....... 

James  H.  Blake  .......do ......... 

F.  W.  Thomas do 

Walter  T.  Brooke do 

Ephraim  Oilman,  as  draughtsman..... 

Charles  Fletcher derk 

Lewis  G.  Gassaway-... .do.. ........... .. 

William  Henry.- do. .. 

Henry  Eungerford .do 

Moses  Kelly ...do 

George  W.  Wilson,  deceased,  from  the  1st  to 

the  9th,  indusive 

Parker  H.  Sweet..... .clerk 

William  H.  Deits do 

John  L.  Bamhill.......do .............. 

John  H.  Waggaman do........ . 

William  Nourse  .......do ..........•••. 

Albert  Gr^enloaf.......do 

Charles  A.  Davis...... .do.................. 

James  P.  Bandolph do.. .......... 

John  P.  Wingerd ..do 

John  W.  DeKrafft.  ....do........... ....... 

Bandolph  Coyle  ...... .do... ....••••• 

Joseph  H.  Robins.... ..do.. ....... •....•.., 

John  Davis.  .....••••.do........ ......•••. 


Amount  re- 
ceived. 


$250  00 
166  00 
160  00 
160  00 
160  00 
125  00 
125  00 
116  00 
116  00 
116  00 
116  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
108  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 

80  00 
100  00 
100  00 
100'  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 


Signatures. 


Thos.  H.  Blake 

K.  M.  Whitney 

John  M.  Moore . 

Jos.  8.  Wilson 

John  Wilson.-..-. 
Chas.  8  Frailey... 

Wm.T.  Steiger 

Wm.  Simmons 

M.  Fitahugh 

N.  A.  Bandall 

Geo.  W.  Cambloss. 
William  Wood.... 
Benj.  T.  Bdlly.... 

E  Coolidge 

Edward  Barnard.  . . 
John  Y.  Bryant ... 
Wm.  0.  Slade 

D.  T.  Heaton 

Benjamin  Evens.  •  . 

Isaac  C.  Smith 

0.  8.  Paine 

E.  H.  Williamson. 
Geo.  C.  Whiting... 

Wm.  W.  King 

B.  A.  Cabell 

Jas.  H.  Blake 

F.  W.  Thomas 

W.  T.  Brooke 

E.  Gilman 

Charles  Fletcher.  .  . 
Lewis  G.  Gassaway 

W.  Henry 

H.  Hungerford.... 
M.  KeUy 


P.  H.  Sweet 

Wm.  H.  Deits 

J.  L  BamhiU 

iohn  H.  Waggaman. 
William  Nourse.  ... 

A.  Greenleaf 

C.  A.  Davis 

James  J.  Bandolph  . 
John  P.  Wingerd... 

J.  W.  DeKrafft 

Bandolph  Coyle.... 
Joseph  H.  BoMns... 
John  Davis........ 
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B — Continued, 


Kames. 


Amount  re- 
ceived. 


oKathaniel  P.  Causin,  Jr.,  from  Ist  to  12th, 
incluBive,  at  $1,000  ;  from  13th  to  Slst  in- 
dusiye,  at  $1,200.. 

F.  A.  Tachiffely clerk 

Richard  J.  Morsell do .............. 

James  L.  Gathcart do..... 

A.  G.  Seaman do.......... 

John  S.  Cunningham. ..do.... .......... 

0.  H.  Bestor ....do ........ 

A.  H.  Lawrence  .......do . ...... 

William  H.  Watson do 

W.  V.  H.  Brown do 

JohnN.  ABhton.......do...... ........ 

George  Taylor . do ...•••........ 

John  Hood ..... do... 

A.  S.  H.  White do 

Edmund  M.  ETan8.....do • 

FnuidsC.  Qoode  ......do 

Peter  Wilson ... do .. ....... 

Jacob  H.  Hager........do ...... 

John  Todd do 

WUliam  Clyde do 

Henry  B.  Foster do.. 

John  K  Tuel do 

William  Darby do 

Jciin  P.  Fraier.... ....do.. .......... ...... 

Yloesimus  Turner...... do...... ...... 

William  M  Boyoe do 

DeWittKent do 

J.  B.  Booker  ..........do..... 

^  William  F.  Wallace,  clerk,  from  ISth  to  Slst, 
inclusiye. ............... ...... 

John  Scrivener,  messenger  ...... ...... 

John  N.  Ford 

Isaac  Goddard,  assistant  messenger. 

Samuel  Walker........ do .... 

John  H.  Quincy packer.. . ...... 

Grafton  i'owell........do ........... 


$93  34 
91  00 
91  00 
91  00 
91  00 
91  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 
83  00 

49  66 
68  00 
58  00 
29  00 
64  00 
37  50 
37  60 


Signatures. 


N.  P.  Causin,  jr. 

F.  A.  Tachiffely 

B.  J.  Morsell 

Jas.  L.  Cathcart 

A.  G.  Seaman 

John  Scott  Cunningham. 

O.  H.  Bestor 

A.  H.  Lawrence.. 

Wm.  H.  Watson 

Wm.  V.  H.  Browne 

John  N.  Ashton. 

G.  Taylor 

John  Hood. 

A.  S.  H.White 

Edmund  M.  Evans 

F.  C.  Goode 

Peter  WUson 

J.  H.  Hager  .......... ■ 

John  Todd 

WUliam  Clyde 

Henry  B.  Foater 

J.  E.  Tuel 

William  Darby 

John  P.  Fraaer 

V.  Turner ..... 

W.  M.  Boyce 

DeWittKent 

J.  B.  Booker... 


8,036  00 


W.  F.  Wallace- . 
John  Scrivener.. 
John  N.  Ford... 
Isaac  Goddard  .. 
Sam'l  Walker... 
Thos.  H.  Quincy. 
Giaffcon  Powell.. 


*  TbMe  clerks  have  been  paid  short  this  month  In  onler  to  brin(  their  monthly  payments  regnlardnriog  die 
remainder  of  the  qoaner. 
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Gbnbral  TjARd  Officb, 

June  28, 1856. 

Sib:  In  compliance  with  the  order  of  the  Court  of  Claims  of  11th 
inst.,  in  the  case  of.  John  H.  Waggaman  vs.  The  United  States,  ad- 
dressed to  the  Hon.  Secretary  of  the  Interior,  and  referred  to  this 
office  for  response,  I  enclose  herewith,  marked  A,  a  copy  of  the  record 
referred  to  m  my  letter  of  31st  Mwch  last  to  J,  F,  Polk,  esq.,  also, 
marked  B,  the  form  of  the  receipt  given  by  said  Waggaman  for  his 
salary  after  the  13th  January,  1846,  and  have  to  state  that  no  evi- 
dence is  found  that  said  Waggaman  ever  demanded  his  salary  at  the 
rate  of  $1,300  per  annum  after  the  13th  January,  1846,  but,  on  the 
contrary,  at  the  expiration  of  each  month,  signed  a  receipt  similar  to 
that  herewith  furnished  whilst  he  continued  in  office. 

As  bearing  upon  this  subject,  and  for  the  information  of  the  court, 
I  enclose  copies  of  the  correspondence  between  Mr.  Polk  and  this 
office  in  relation  to  this  claim,  as  follows:  March  24^  1866,  J.  F.  Polk 
to  Commissioner,  with  reply  ;  April  8,  1866,  same  to  same,  and  reply ; 
June  12, 1856,  same  to  same,  and  reply,  covering  all  the  papers,  &c., 
in  the  case. 

With  much  respect, 

THOS.  A.  HENDRICKS, 

Commiaaioner. 

Sam'l  H  Huntington,  Esq., 

Chief  Clerk  Court  of  Claims, 


Washington,  D.  C,  Mar<A  24, 1856. 

Sir:  As  attorney  for  John  H.  Waggaman,  esq.,  late  a  clerk  in 
the  General  Land  Office,  I  respectfully  request  that  you  will  inform 
me  what  was  his  salary  immediately  prior  to  the  13th  of  January, 
1846 ;  whether  his  salary  was  increased  or  diminished  from  that  date, 
inclusive ;  if  so,  how  much ;  and  if  afterwards,  at  what  period  or  periods, 
and  how  much ;  when  did  his  services  as  a  clerk  terminate,  and  what 
was  the  whole  amount  paid  him  as  compensation  for  clerical  services 
from  and  after  the  day  above  designated.  Also,  in  case  it  shall  appear 
that  his  salary  was  at  any  time  reduced,  or  his  appointment  revoked, 
when,  and  by  whose  actor  authority,  was  such  reauction  or  revocation 
made.     An  early  answer  will  oblige 

Your  very  respectful  and  orodient  servant, 

J.  F.  POLK, 

Attorney f  ike. 

The  COMMISBIONER  OF  THE  GENERAL  LaNB  OiVICE. 


General  Land  Ofvica, 

Marck  31, 1856. 

Sir  :  In  reply  to  your  inquiry  of  24th  instant,  I  have  to  state  that 
the  salary  of  Mr.  John  H.  Waggaman  appears  from  4he  pay-rolls  of 
this  office  to  have  been  $1,200^  per  annum  prior  to  the  13th  January, 
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1845)  and  it  farther  appears  from  said  rolls  that  his  salary  continnei 
at  the  same  amount  until  the  1st  of  July,  1863,  on  which  date  tk 
office  was  reorganized,  in  accordance  with  the  provisions  of  the  act  q( 
Congress  of  3d  March,  1853,  and  Mr.  Waggaman  reappointed  to  & 
first  class  clerkship,  at  $900  per  annum,  and  continued  as  such  fint 
class  clerk  till  the  7th  day  of  August,  1854,  when  his  services  were 
dispensed  with. 

There  is  an  entry  in  the  record  on  13th  January,  1845,  that  $100 
was  to  be  added  to  Mr.  Waggaman's  salary,  but  this  appears,  bow- 
ever,  not  to  have  been  carried  into  e£fect,  but  withdrawn,  as  the  record 
of  his  salary  account  shows  he  was  set  down  at  only  |1,200^  to  July, 
1853,  which  was  accepted  and  regularly  receipted  for  by  him  as  in 
full. 

Very  respectfully,  your  obedient  servant, 

THOS.  A.  HENDRICKS, 

JosLAE  F.  Pole,  Esq., 

Waahingtonf  D.  C. 


Washinoton  Crrr,  D.  C, 

Apra  8,  1856. 

Sir:  As  attorney  for  John  H.  Waggaman,  esq.,  I  have  the  honor 
to  present  herewith  for  payment  his  account  for  arrears  of  pay  ap- 
pearing to  be  due  to  him  for  services  rendered  as  a  clerk  in  the  Greneral 
Land  Office. 

Should  there  be  any  difficulty  in  the  way  of  making  payment,  I 
have  to  request  that  you  will  be  so  kind  as  to  return  the  account  to 
me,  together  with  a  statement  of  the  objections  thereto,  as  soon  as 
practicable,  and  oblige 

Your  most  respectful  and  obedient  servant, 

J.  F.  POLK, 
Attorney  for  Mr.  Waggaman. 
Hon.  Thos.  a.  HEin>RiCES, 

Commissioner  of  the  Land  Office. 


General  Land  Office, 
April  21,  1856. 

SiE :  I  return  herewith  the  account  of  Mr.  John  H.  Wacgaman  for 
"increase  of  salary  under  letter  of  the  Commissioner  of  the  General 
Land  Office,  dated  January  13,  1845,  at  the  rate  of  one  hundred  dol- 
lars per  annum,  for  services  rendered  from  January  13,  1845,  to  July 
1,  1853,  being  eight  years,  five  months,  thirteen  days,  at  $100  pe^ 
annum,  amounting  to  $845  03,''  received  in  your  letter  of  8th  instant; 
and,  in  reply  to  your  request  to  state  the  objections,  if  any,  to  its  pay- 
ment, I  have  tcbremark  that  the  records  of  this  office  furnish  no  fturther 
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evidoDce  on  this  subject  than  was  communicated  to  you  on  Slst  ultimo, 
and,  in  the  opinion  of  this  office,  Mr.  Waggaman's  claim  cannot  be 
sustained. 

Very  respectfully,  &c. , 

THOMAS  A.  HENDRICKS, 

Oommimoner. 
J.  F.  Polk,  Esq.,  PreaerU. 


Washington,  D.  C,  June  12, 1856. 

Sir  :  You  will  oblige  me  if  you  will  be  so  kind  as  to  inform  me 
what  was  the  number  of  clerks  at  salaries  of  |1,300  each  in  the  Gen- 
eral Land  Office  on  the  13th  of  January,  1845,  before  Mr.  John  H. 
Waggaman,  then  a  clerk  in  said  office,  at  a  salary  of  |l,200,  was 
notified  by  letter  of  the  Commissioner  of  that  date  that  one  hundred 
dollars  had  beei^  added  to  his  salary.  * 

I  wish  to  use  this  information  in  the  Court  of  Claims,  in  a  case 
there  pending,  in  which  l^r.  Waggaman  is  the  claimant,  and  for  whom 
I  am  the  attorney  of  record. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

J.  F,  POLK. 

Hon.  Thomas  A.  Hendricks, 

Commissumer  Oeneral  Land  Office. 


General  Land  Office, 
June  12,  1856. 

Sir:  I  am  in  receipt  of  your  letter  of  this  date,  inquiring  the  num- 
ber of  clerks  in  this  office  at  |1,300  each  on  the  13th  January,  1845, 
before  Mr.  John  H.  Waggaman,  then  a  clerk  at  $1,200,  was  notified 
that  |100  had  been  added  to  his  salary,  and,  in  reply,  have  to  inform 
you  that,  from  the  pay-rolls  made  up  on  31st  December,  1844,  and 
also  on  3lst  January,  1845,  it  appears  that  on  each  of  those  dates 
there  were  sixteen  clerks  of  that  class,  exclusive  of  Mr.  Waggaman. 

Very  respectfully, 

THOMAS  A.  HENDRICKS, 

Oommiaaioner. 
J.  F.  Polk,  Esq.,  Present. 


IN  THE  COURT  OF  CLAIMS. 

ON  THE  PETITION  OP  JOHN  H.  WAGGAMAN. 

Brief  of  the  Solicitor. 

This  claim  is  founded  on  a  letter  of  the  Commissioner  of  the  General 
Land  Office,  dated  January  13,  1845,  notifying  him  that  one  hundred 
dollars  was  added  to  his  salary,  to  take  e£fect  from  that  day. 

Waggaman  continued  in  the  Land  Office  for  eight  years  afterwards, 
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and  received  only  $1,200,  and  receipted  for  that  as  being  in  full  of 
his  pay,  &c. 

The  present  Commissioner  says  that  there  were  then  16  clerks  re- 
ceiving thirteen  hundred  dollars  per  annum — ^all  that  were  authorized 
by  law.  It  is  said,  however,  that  the  annual  reports  show  the  con- 
trary, and  vol.  4,  Ist  sess.  29th  Congress,  H.  Ex.  Doc.  99,  p.  27,  h 
offered  to  show  that  Hendricks  was  mistaken.  But  it  is  probable  that 
the  entry  in  relation  to  Mr.  Wood,  where  he  is  set  down  as  receivin}? 
$1,150  per  annum,  is  a  mistake,  because,  if  he  was  of  that  grade,  hh 
name  could  not  have  appeared  at  the  head  of  the  $1,300  clerks. 

This  table  also  shows  that  Waggaman  was  but  a  $1^200  clerk,  and 
there  can  be  no  doubt  about  the  fact  that  he  was  never,  in  fact,  a  clerk 
at  the  rate  of  $  1,300.  It  is  immaterial  what  the  reason  was ;  whether. 
as  Hendricks  says,  because  there  was  no  vacancy  at  the  date  of  Blake? 
letter,  or  some  other  cause  not  made  known  to  the  court.  It  is  enough 
for  the  court  to  know  that  he  never  entered  upon  that  clerkship,  and 
continued  in  the  other  clerkship  till  the  end  of  his  service.  Th 
court  has  been  made  acquainted  in  Page's  case  with  the  fact  that  a 
change  of  clerkship  is  indicated  only  by  the  assignment  of  a  different 
salary  as  a  clerk ;  and  if  the  fact  were  true  that  Mr.  Waggaman  ha>i 
not  only  bten  notified  that  he  was  to  receive  $1,300,  and  had  actuallj 
received  such  a  salary  for  a  given  period,  but  was  afterwards  put  upoc 
the  lower  grade,  ($1,200,)  this  would  be  conclusive  evidence  that  he 
filled  a  $1,200  clerkship,  and  not  a  $1,300  clerkship ;  and  it  is  noto: 
the  least  legal  consequence  to  know  why  the  discontinuance  of  the 
higher  salary  took  place.  The  fact  that  the  party  received  the  paj 
annexed  by  law  to  a  certain  clerkship  is,  under  the  course  of  basinesv' 
in  the  departments,  the  evidence  of  his  filling  that  clerkship,  asthert: 
are  no  specific  duties  assigned  to  the  different  grades,  and  those  who 
perform  the  same  duties  often  receive  very  different  rates  of  pay. 

M.  BLAIB. 


t 


John  H.  Wagoaman  vs.  The  Unitei)  States. 

Judge  Blackford  delivered  the  opinion  of  the  court. 

This  is  a  demand  against  the  United  States  for  arrears  of  pay  allegeii 
to  be  due  the  claimant  as  a  clerk  in  the  General  Land  Office  from  the 
13th  of  January,  1845,  to  the  1st  of  July,  1853— a  term  of  eight  yean, 
five  months  and  thirteen  days,  amounting  to  the  sum  of  $845  03. 

The  facts  proved  are  as  follows : 

For  some  time  immediately  preceding  the  13th  of  January,  1843, 
the  claimant  was  a  clerk  in  said  office  at  a  salary  of  $1,200.  On  that 
day  he  received  from  the  Commissioner  of  the  office  the  following 
letter : 

"  General  Land  Office,  January  13, 1845. 

^ '  Sir  :  One  hundred  dollars  have  been  added  to  your  salary,  to  tafce 
effect  from  this  date. 

"  THO.  H.  BLAKE,  OonmUsumer. 
"  Mr.  John  H.  Waooaman, 

"  General  Land  Office.^* 
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In  1836  an  act  of  Congress  was  passed,  which  was  In  force  at  the 
date  of  the  ahove  letter,  authorizing  the  Commissioner  of  said  office 
to  employ  clerks  at  different  salaries,  and  among  them  sixteen  clerks, 
at  salaries  of  |1,300  each.— (6  Stat,  at  Large,  pp.  Ill,  112,  §  10.) 

On  the  12th  of  June,  1866,  the  claimant's  attorney  wrote  to  the 
Commissioner,  inquiring  as  to  the  number  of  clerks  in  the  office  at 
1 1,300  each  on  the  13th  of  January,  1846.  The  Commissioner's 
answer  states  '^that,  from  the  pay-rolls  made  up  on  31st  December, 

1844,  and  also  on  31st  January,  1846,  it  appears  that  on  each  of  those 
dates  there  were  sixteen  clerks  of  that  class,  exclusiye  of  Mr.  Wagga- 
man." 

It  appears,  by  a  communication  from  said  Commissioner  to  this  court, 
^ '  that  no  evidence  is  found  that  said  Waggaman  ever  demanded  his 
salary  at  the  rate  of  $1,300  per  annum  after  the  13th  January,  1845, 
but,  on  the  contrary,  at  the  expiration  of  each  month,  signed  a  receipt 
similar  to  that  herewith  furnished  whilst  he  dontinued  in  office." 

The  receipt  above  referred  to  by  the  Commissioner  is  as  follows : 

'^  General  Land  Officb,  January  31, 1845. 

"  January,  1845. 
% 

^^  We,  whose  names  are  hereto  subscribed,  acknowledge  to  have  re* 
ceived  from  B.  H.  Williamson,  pay  agent,  the  sums  opposite  our  re- 
spective names,  in.  full  payment  of  our  salaries  in  said  office,  for  the 
month  ending  on  the  3l8t  day  of  January,  1845.'' 

In  that  receipt,  the  sum  opposite  the  claimant's  name  is  $100. 

That  receipt  and  the  others  of  the  same  kind  subsequently  given  by 
the  claimant  whilst  he  remained  in  office  show  very  clearly  that,  not- 
withstanding said  letter  of  the  Commissioner  of  the  13th  of  January, 

1845,  the  claimant  continued,  while  in  office,  to  be  a  clerk  at  a  salary 
of  $1,200. 

As  the  claimant,  after  said  notice,  continued  for  more  than  eight 
years  to  receive,  monthly,  the  |l,200  salary,  and  to  give  receipts  in 
full  for  the  same  without  demanding  any  more,  and  as  there  were  in 
office,  when  said  notice  was  given,  sixteen  clerks  with  $1,300  salaries, 
exclusive  of  the  claimant,  (the  whole  number  authorized  by  law,)  we 
must  presume  that  the  claimant  received  all  he  was  entitled  to. 

Our  opinion  is,  that  there  is  no  foundation  for  this  claim. 


35th  Conorbss,  )  HOUSE  OP  REPRESENTATIVES.  J  Report  C.  0. 
IstSessum.     )  I     ^o.  172. 


JOHN  L.  WIRT. 


Mat  4, 1858  .--Reported  from  the  Court  of  CUims,  and  committed  to  a  Committee  of  the 

Whole  Houae  to-morrow. 


The  C!onRT  of  Claims  sabmitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents  as 
the  report  in  the  case  of 

J.  L.  WIRT  vs.  THE  UNITED  STATES. 

• 

1.  The  petition  of  the  claimant. 

2.  Protest  by  claimant  against  the  removal  of  earth,  transmitted  to 
the  Senate. 

3.  United  States  Solicitor's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r-    -  -I  seal  of  said  Court,  at  Washington,  this  third  day  of  May, 

LL.     S.J      ^  JJ         Jggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  Court  of  Claims  of  the  United  States : 

The  petition  of  John  L,  Wirt,  of  the  city  of  Washington,  respect- 
fully represents :  That  he  is  the  owner,  in  fee  simple,  of  lot  No.  3, 
in  square  No.  685,  as  laid  doNvn  in  the  official  plat  of  survey  of  the 
city  of  Washington.  That  said  lot  is  situated  on  the  east  side  of 
North  Capitol  street  in  said  city. 

That  the  grade  of  said  North  Capitol  street  was  fixed  by  the  proper 
authority  as  long  ago  as  the  year  1789,  as  will  appear  from  an  ex- 
amination of  the  **  book  of  graduations,  "(one  of  tlie  books  of  record 
deposited  in  the  office  of  the  surveyor  of  the  city  of  Washington,)  a 
true  copy,  and  extract  wherefrom,  duly  certified  by  H.  W.  Ball,  sur- 
veyor of  said  city,  is  filed  among  the  papers  in  this  case.     That  said 
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grade  was  duly  laid  down  and  recorded  by  Nicholas  King,  at  ty 
time  the  surveyor  of  the  city. 

That,  notwithstanding  the  grade  of  said  street  was  thus  fixed  and 
established,  in  1824,  Joseph  El^ar,  the  Commissioner  of  Public 
Buildings,  caused  said  North  Capitol  street  to  be  cut  down,  in  order 
to  procure  earth  to  make  the  road  way  around  the  Capitol  square, 
thus  destroying  the  original  fixed  grade  and  forming  another,  which 
your  petitioner  supposed  was  to  remain  as  the  established  grade  of 
that  street,  and  he  was  so  informed  by  the  surveyor  of  the  city,  Wil- 
liam P.  Elliot,  in  the  year  1842  or  1843,  about  which  time  your  pe- 
titioner erected  a  dwelling-house  on  said  lot^  at  what  he  was  thus 
officially  informed  was  the  then  fixed  grade  of  that  street. 

Subsequently  to  the  erection  and  completion  of  said  dwelling-house, 
a  further  excavation  was  made  in  said  North  Capitol  street  by 
authority  of  the  United  States,  about  the  j  ears  1850  and  1851,  for  the 
purpose  of  procuring  earth  to  improve  Maryland  avenue,  and  to  ob- 
tain gravel  and  sand  for  Twelfth  street  west,  reducing  said  grade  in 
front  of  the  house  of  your  petitioner  so  much  as  greatly  to  damage 
his  property. 

That  in  the  year  1855  a  further  excavation  was  made  in  said 
street  by  the  same  authority,  foi^.the  purpose  of  procuring  earth  to 
fill  up  the  public  reservation  belouging  to  the  United  States,  north  of 
the  Capitol  square,  at  which  time  the  grade  of  the  street  was  reduced 
to  its  present  level,  which,  your  .petitioner  is  informed,  is  now  the 
grade  fixed  by  Randolph  Coyle,  esq.,  United  States  engineer,  ap- 
pointed bylaw  <^to  complete  and  revise  the  grades  of  the  city  of 
Washington,  under  the  direction  of  the  President  of  the  United 
States."  So  that  now  your  petitioner's  house  is  far  above  the 
present  grade,  and  is  very  seriously  damaged,  as  will  plainly  appear 
upon  an  inspection  thereof,  if  your  honors  shall  think  proper  to  viev 
the  same,  (it  bein^  in  the  immediate  vicinity  of  the  Capitol,)  and  as 
will  be  shown  by  the  testimony  of  witnesses,  whom  your  petitioner 
will  produce,  under  the  order  of  this  honorable  court. 

Your  petitioner  will  show  that  the  said  injury  and  damage  hare 
been  done  by  the  authority  of  the  United  States,  and  under  color  and 
pretext  (and,  as  your  petitioner  believes,  in  fact  and  truth)  that  the 
same  was  necessary  for  the  public  use  and  benefit ;  and  he  humbly 
submits  that  he  is  entitled  to  ask  and  receive  a  just  compensation  for 
the  value  of  his  property  thus  taken  away  from  him.  Your  petitioner 
has,  as  often  as  it  became  necessary,  duly  protested  to  the  proper 
authorities  that  he  held  the  United  States  liable,  and  bound  to  make 
good  to  him  all  his  damages  in  the  premises ;  and  he  submits  that 
there  is  an  implied  contract  on  the  part  of  the  United  States  to  com- 
pensate and  indemnify  him  fully  in  the  premises,  upon  which  im- 
plied contract  (waiving  any  demand  for  a  tort,  if  any  he  have)  he 
BOW  relies. 

The  action  of  Congress  on  this  claim  has  been  as  follows,  viz : 

On  the  14th  day  of  February,  1853,  your  petitioner,  in  company 
with  Charles  Wilkes,  W.  P.  Elliot,  W.  H.  Stanford,  William  Skelly, 
and  P.  W.  Browning,  all  of  whom  were  damaged  by  said  excavations, 
petitioned  the  Congress  of  the  United  States  for  relief,  and  the  peti- 
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tion  WAS,  on  the  same  day,  referred  by  the  House  of  Representatives 
to  the  Committee  on  Public  Buildings  and  Grounds,  and  by  direction 
of  said  committee,  when  the  bill  making  appropriations  for  the  civil 
and  diplomatic  expenses  of  government  was  under  consideration,  an 
amendment  was  offered  thereto  by  Mr.  Bowie,  a  member  of  the  com- 
mittee, authorizing  a  legal  process  and  inquiry,  which  was  intended 
for  the  relief  of  the  petitioners,  but  which  was  decided  to  be  out  of 
drder. 

On  the  13th  of  January,  1854,  the  same  petition  was  again  pre- 
sented to  the  House  of  Representatives,  and  again  referred  to  the 
same  committee;  and  on  the  2l8t  of  June,  1864,  Mr.  Chamberlain, 
a  member  of  that  committee,  made  a  report  thereon,  by  order  of  the 
committee,  stating  the  desire  of  the  committee  that  justice  should  be 
done  to  the  petitioners,  and  the  efforts  of  the  committee  to  obtain  the 
opinion  of  the  Attorney  General  of  the  Unit^  States,  '*in  order  that 
an  effectual  remedy  might  be  afforded.''  These  efforts  having  failed, 
the  committee  recommended  that  the  petition  and  papers  be  referred 
to  the  Committee  on  the  Judiciary,  which  was  done  ;  and  on  the  8th 
day  of  February,  1856,  Mr.  Stanton,  chairman  of  that  committee, 
reported  a  bill  '^  providing  compensation  to  owners  of  property  in  the 
city  of  Washington,  injured  by  alterations  of  streets  by  authority  of 
the  United  States,"  which  bill  was  not  acted  upon  during  the  session 
for  want  of  time. 

On  the  14th  of  February,  1866,  said  petition,  with  the  accompany- 
ing papers,  was  again  referred  to  the  Committee  on  the  Judiciary  in 
the  House  of  Representatives,  and  on  the  27th  day  of  the  same  month 
a  resolution  was  reported  to  the  House,  directing  said  petition  and 
papers  to  be  referred  to  this  honorable  court,  which  resolution  was 
adopted,  and  the  petition  and  papers  were  sent  here,  and  are  now  on 
the  files  of  the  court. 

Your  petitioner  now  asks  that  you  will  take  his  case  into  considera- 
tion, and  award  to  him  such  damages  as,  in  your  opinion^  he  has  sus- 
tained. 

Your  petitioner  avers  that  he  is  the  sole  owner  of  this  claim. 

JOHN  L.  WIRT. 

District  of  Columbia,  ) 

Waakingtan  County^  March  17,  1856,  J  **• 

Personally  appearing,  the  said  John  L.  Wirt  made  solemn  oath 
that  the  statements  by  him  made  in  the  foregoing  petition  by  him 
subscribed,  arCj  in  his  belief^  true. 
Before  me. 

B.  B.  FRENCH, 

Justice  of  the  Peace. 

B.  B.  FRENCH, 
F.  P.  STANTON, 

AttomeySi 
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IN  THE  COURT  OF  CLAIMS. 
QiN  THE  PEirriOlf  OF  JOHN  L.  WIRT. 

Brie/  of  Solicitor  for  United  States. 

This  is  one  of  seyeral  claims  for  indemnity  for  injury  to  property 
caused  by  an  alteration  of  the  grade  of  North  Capitol  street,  made  by 
the  authority  of  the  United  States. 

The  only  question  in  the  case  is,  whether  the  government,  in  which 
was  both  the  political  and  proprietory  sovereignty  over  the  street  the 
grade  of  which  was  altered,  had  a  right  to  make  the  change  in  its 
grade  for  public  convenience  (which  it  is  not  alleged  was  unskilfully 
or  improperly  made)  without  being  responsible  to  contiguous  lot- 
holders  for  the  real  or  imaginary  depreciations  in  the  value  of  such 
lots  which  may  result  from  such  changes  of  grade.  It  is  argued  that 
such  depreciation  is  an  act  which  causes  a  talcing  of  private  property 
for  public  use  within  the  meaning  of  the  Constitution,  and,  hence,  that 
an  obligation  to  pay  results.  It  is  not  necessary  in  this  case  to 
inquire  to  what  case  that  clause  of  the  Constitution  applies. 

It  is  not  necessary  to  determine  in  this  case  whether  the  Constitu- 
tion extends  merely  to  property  which  is  directly  applied  to  the  pub- 
lic use,  as  when  a  horse  is  taken  for  its  service — or  includes  cases 
where  the  taking  is  consequential  only  on  acts  done  for  public  service, 
as  when  land  is  flowed  by  a  dam  or  bridge  erected  by  public  authority. 
To  bring  a  case  within  either  class  of  cases,  it  is  not  enough  that  the 
value  of  the  citizen's  property  be  impaired,  but  some  right  must  be 
^taken  from  him  or  abridged.  The  value  of  property  is  subject  to 
changes  from  a  variety  of  circumstances  which  in  nowise  affect  the 
rights  of  the  owner ;  and  it  by  no  means  follows,  that  because  a  man 
does  an  act  which  either  raises  or  depreciates  another's  property, 
that  he  can  either  claim  compensation  from  or  be  made  to  indemnify 
the  owner.  The  mere  location  of  a  public  house  near  a  vacant  lot 
sometimes  enhances  or  depreciates  the  value  of  the  lot  immensely, 
according  to  the  character  of  the  building,  and  yet  the  owner  of  such 
a  lot  has  no  right  of  property  affected  by  the  erection  of  the  building. 
Whether  the  party  who  erects  the  building  or  does  the  act  which 
depreciates  the  value  of  the  lot  is  bound  to  indemnify  the  owner,  de- 
pends altogether  upon  the  question,  whether  he  can  lawfully  do  the 
act  in  question,  in  the  case  of  the  erection  of  a  building  which 
affects  injuriously  the  neighboring  property,  if  it  be  a  building  not 
forbidden  by  law,  no  one  would  pretend  that  the  neighbors,  however 
much  it  depreciated  the  value  of  their  lots^  could  either  require  the 
building  to  be  pulled  down,  or  the  owner  to  indemnify  them  for  the 
depreciation. 

This  is  one  of  the  contingencies  which  subjects  property  to  fluctua- 
tions, against  which  the  law  does  not  protect  the  owner,  and  which  it 
would  be  absurd  to  attempt  to  guard  against  by  legislation. 

As  property  fluctuates  in  value  by  the  erection  or  destruction  of 
neighboring  improvements,  lawfully  made  or  done  by  private  persons 
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witliont  their  acquiring  any  right  against  the  owner,  or  incurring 
any  obligation  to  him,  so  improvements  or  similar  acts,  lawfully  made 
or  done  by  the  public,  create  no  demand  by  or  against  the  govern- 
ment. The  government  has  an  equal  right  to  improve  the  public 
roads  or  streets,  that  a  proprietor  has  to  improve  his  lots.  Either  can 
make  the  ordinary  use  of  such  property  without  being  called  in  ques« 
tion  for  the  effects  which  result  to  the  property  of  others. 

In  this  case,  the  only  complaint  is,  that  the  United  States  altered 
the  grade  of  North  Capitol  street^  and  that  an  injury  resulted  to  the 
claimant.  The  same  complaint  was  made  in  the  cases  of  Goszler  va. 
Gkor^etawn,  6  Wheat.  693,  and  Anne  C.  Smith  vs.  Washington  city, 
20  Howard,  and  it  was  expressly  decided  that  the  authorities  of 
these  cities  might  alter  the  grades  of  the  streets  without  incurring 
any  responsibility  to  the  owners  of  lots  for  the  damage  supposed  to 
result  from  the  change.  And  I  understand  these  decisions  to  rest  on 
the  principle  I  have  above  endeavored  to  illustrate — that,  to  create  a 
demand,  there  must  not  only  have  been  a  loss,  but  that  the  loss  must 
have  been  occasioned  by  a  wrongful  or  illegal  act ;  and  in  the  last 
case,  that  of  Anne  C.  Smith,  the  court  says  expressly  that  that  dam- 
age complained  of  is  damnum  absque  injuria.  But  the  argument  here 
is,  that  this  means  only  that  the  city  of  Washington  was  not  respon- 
sible, and  it  is  supposed  to  be  possible  to  exonerate  the  city  of  Wash- 
ington, which  acted  as  the  agent  of  the  United  States,  and  yet  hold 
the  United  States.  The  government,  it  is  said,  has  the  right  to 
authorize  the  taking  of  private  property,  and  government  agents  are 
not  personally  responsible  when  acting  within  the  scope  of  their 
authority  ;  and  in  the  cases  of  Smith  and  Goszler,  it  was  only  decided 
that  the  agents  acted  within  their  authority. 

But  these  decisions  cannot  be  evaded  in  this  way.  The  actions 
were  in  tortj  and  the  defence  was,  that  no  wrong  had  been  committed 
because  the  lot  owners  held  their  lots  subject  to  the  right  of  the  gov- 
ernment, whose  authority  for  that  purpose  was  delegated  to  these 
cities  to  ^rade  the  streets  ;  and  this  defence  was  held  to  be  good.  If 
the  cities  nad  had  no  defence  but  the  constitutional  right  of  the  gov- 
ernment to  take  private  property,  they  must  have  been  found  guilty  of 
the  trespass  alleged  against  them  ;  because,  before  the  property  could 
have  been  taken  under  that  right,  the  compensation  must  have  been 
made. 

In  Smith's  case,  as  already  stated,  the  court  say  that  the  damage 
complained  of  is  ^ '  damnum  absque  injuria. ' '  This  language  means  not 
only  that  the  defendant  is  not  liable,  but  that  the  plaintiff  is  without 
remedy. — (See  Bacon's  Ab.  Actions  on  the  Case;  C.  Dane.  Ab.  Index 
h.  t.;  also,  9  Pick.  69,  628.) 

M.  BLAIR. 

ik  the  coubt  of  claims. 
John  L.  Wirt  vs.  *Thb  United  States. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  following  case :  He  is  the  owner,  in  fee 
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simple,  of  lot  No.  3,  in- square  No.  686,  in  the  city  of  Washington. 
The  lot  is  situated  on  the  east  side  of  North  Capitol  street,  in  that 
city. 

The  grade  of  North  Capitol  street  was  fixed  by  the  proper  authority 
as  long  ago  as  the  year  '1789.  It  was  duly  laid  down  and  recorded 
by  Nicholas  King,  at  that  time  the  surveyor  of  the  city. 

Notwithstanding  this  grade  was  thus  fixed  and  established,  tbe 
Commissioner  of  Public  Buildings,  in  1824,  caused  North  Capitol  street 
to  be  cut  down,  in  order  to  procure  earth  to  make  the  roadway  around 
the  Capitol  square.  He  thus  destroyed  the  original  fixed  grade  and 
formed  another,  which  the  petitioner  supposed  was  to  remain  as  the 
established  grade  of  that  street.  He  was  so  informed  by  the  surveyor 
of  the  city  in  the  year  1842  or  1843,  about  which  time  the  petitioner 
erected  a  dwelling-house  on  his  lot,  at  what  he  was  thus  officially 
informed  was  the  then  fixed  grade  of  that  street. 

About  the  years  1860  and  1851  a  further  excavation  was  made  by 
the  United  States  in  North  Capitol  street  for  the  purpose  of  procuring 
earth  to  improve  Maryland  avenue,  and  to  obtain  gravel  and  sand  for 
Twelfth  street  west,  reducing  the  grade  in  front  of  the  petitioner's 
house  so  much  as  greatly  to  damage  his  property. 

In  the  year  1855  a  further  excavation  was  made  by  the  same  an- 
thority  in  North  Capitol  street  for  the  purpose  of  procuring  earth  to 
fill  up  the  public  reservation  north  of  the  Capitol  square.  The  grade 
was  then  reduced  to  its  present  level,  which,  the  petitioner  is  informed, 
is  the  grade  fixed  by  Kandolph  Coyle,  United  States  engineer,  ap- 
pointed by  law  **  to  complete  and  revise  the  grades  of  the  city  of  Wash- 
ington, under  the  direction  of  the  President  of  the  United  States." 
The  petitioner's  house  is  now  far  above  the  present  grade,  and  very 
seriously  damaged. 

The  petitioner  will  show  that  the  said  injury  and  damage  have  been 
done  by  the  authority  of  the  United  States,  and  under  color  and  pre- 
text (and,  as  the  petitioner  believes,  in  fact  and  truth)  that  the  same 
was  necessary  for  the  public  use  and  benefit ;  and  he  submits  that  he 
is  entitled  to  ask  and  receive  a  just  conoipensation  for  the  value  of  his 
property  thus  taken  away  from  him.  The  petitioner  has,  as  often  as 
it  became  necessary,  duly  protested  to  the  proper  authorities  that  he 
held  the  United  States  liable,  and  bound  to  make  good  to  him  all  his 
damages  in  the  premises  He  submits  that  there  is  an  implied  con- 
tract on  the  part  of  the  United  States  to  compensate  and  indemnify 
him  fully  in  the  premises  ;  upon  which  implied  contract  (waiving  any 
demand  for  a  tort,  if  any  he  have)  he  now  relies. 

The  petitioner  states  the  action  of  Congress  in  his  case.  It  was 
referred  to  this  court  by  the  House  of  Bepresentatives. 

Such  is  the  petitioner's  case,  as  set  forth  by  him  in  his  petition; 
and  the  question  now  to  be  determined  is,  whether  testimony  shall  be 
ordered. 

In  the  case  of  Anne  C.  Smith  vs.  The  Corporation  of  Washington, 
(not  yet  reported,)  the  Supreme  Court  held,  that  the  power  given  to  the 
corporation  of  Washington  in  their  charter  ^'  to  open  and  keep  in  re- 
pair streets,  avenues,  lanes,  alleys,  &c.,  &c.,  agreeably  to  the  plan  of 
the  city,"  includes  the  power  to  alter  the  grade  or  change  the  level  of 
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the  land  on  which  the  streets,  by  the  plan  of  the  city,  are  laid  out ; 
and  that  when  they  perform  this  trost,  according  to  the  best  of  their 
judgment  and  discretion,  without  exceeding  the  jurisdiction  and  au- 
thority vested  in  them  as  agents  of  the  public,  and  on  land  dedicated 
to  public  use  for  the  purpose  of  a  highway,  they  do  not  act  unlawfully 
or  wrongfully.  **  They  have  not,"  say  the  court,  'trespassed  on  the 
plaintiff's  property,  nor  erected  a  nuisance  injurious  to  it,  and  are, 
consequently,  not  liable  to  damages  where  they  have  committed  no 
wrong,  but  have  fulfilled  a  duty  imposed  on  them  by  law  as  agents  of 
the  public.  The  plaintiff  may  have  suffered  inconvenience  and  been 
put  to  expense  in  consequence  of  such  action  ;  yet,  as  the  act  of  the 
defendants  is  not '  unlawful  or  wrongful,'  they  are  not  bound  to  make 
any  recompense.  It  is  what  the  law  styles  '  damnum  obaqtie  injuria,' 
Private  interests  must  yield  to  public  accommodation ;  one  cannot 
build  his  house  on  the  top  of  a  hill  in  the  midst  of  a  city  and  require 
the  grade  of  the  street  to  conform  to  his  convenience  at  the  expense  of 
that  of  the  public. 

''  The  law  on  t^is  subject  is  well  settled,  both  in  England  and  this 
country." 

The  same  principle  had  been  decided  in  the  case  of  Goszler  vs.  The 
Corporation  of  Georgetown,  6  Wheaton  R.,  693.  But  it  is  supposed 
that  it  goes  no  further  than  merely  to  exempt  from  liability  to  action 
the  corporations  who  exercise  such  a  power.  But  this  is  a  mistake. 
In  such  cases  the  principle  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation  is  inapplicable.  That  prin- 
ciple has  always  been  confined,  in  judicial  application,  to  the  case  of 
property  actually  taken  and  appropriated  by  the  government.  It  does 
not  extend  to  indirect  or  consequential  damage  or  loss  occasioned  by 
the  lawful  use  of  property  already  belonging  to  the  public. — (Cal- 
lender  vs.  Marsh,  1  Pick.  B.,  418.)  And  such  is  the  doctrine  in  the 
case  of  Anne  C.  Smith  vs.  The  Corporation  of  Washington. 

A  similar  principle  prevails  in   reference  to  the  rights  of  contermi- 
nous owners  of  land.     A  man  has  the  right  to  dig  a  pit  upon  his  own 
land,  if  necessary  to  its  convenient  or  beneficial  use,  when  it  can  be 
done  without  injury  to  the  land  of  his  neighbor  in  its  natural  sicUe, 
His  ri^ht  to  dig  the  pit  is  but  the  right  to  improve  his  own  land,  and 
his   neighbor  cannot  deprive  him  of  this  right  by  the  erection  of 
a  building,  the  weight  of  which  will  cause  his  neighbor's  land 
to  fall  into  the  pit.     The  doctrine  upon  this  subject  is,  that  in  all 
cases  in  which  the  owner  of  land  has  not,  by  building  or  otherwise, 
increased  the  lateral  pressure  upon  the  adjoining  soil,  he  has  a  right 
to  its  support,  as  a  right  of  property  necessarily  and  naturally  attached 
to  the  soil.     But  where  anything  has  been  done  to  increase  the  natu- 
ral pressure,  as  where  buildings  have  been  erected^  no  man  has  a 
right  to  such  increased  support,  unless  the  building  or  other  thing, 
which  makes  it  necessary,  is  of  andeni  erection.     Hence,  a  person  may 
make  reasonable  improvements  and  excavations  on  his  own  land, 
though  they  should  injure  or  endanger  an  edifice  on  the  adjoining 
land  by  digging  near  and  deeper  than  its  foundations,  provided  he 
exercise  ordinary  care  and  skill,  and  the  suffering  party  does  not 
possess  any  special  privileges  protecting  him  from  the  consequences  of 
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Buch  improvements,  either  by  prescription  or  grant. — (Tliurston  a. 
Hancock,  12  Mass.  R.,  221 ;  Panton  vs.  Holland,  17  Johns.  R.,  92.) 

In  the  city  of  Washington,  the  land  on  which  the  streets  are  laid 
ont  belongs  to  the  United  States  in  fee  simple,  and  the  streets  are 
highways,  which  have  been  dedicated  to  the  public.  The  power  to 
regulate  them  is  vested  in  Congress,  to  be  exercised  directly^  or  by 
such  individuals  or  corporations  as  may  be  authorized  by  Congress. 
They  may  repair  and  amend  the  streets,  and,  for  this  purpose,  di^ 
down  and  remove  the  soil  sufficiently  to  make  the  passage  safe  and 
convenient ;  and  in  doing  so,  they  but  exercise  a  power  analogous  to 
that  which  an  individual  exercises  in  making  an  improvement  on  his 
own  land.  Hence,  any  consequential  loss  which  may  result  to  an  in- 
dividual from  the  proper  exercise  of  this  power  is  ''  damnum  absque 
injuria/'  For  this  reason,  every  one  who  purchases  a  lot  upon  the 
summit,  or  on  the  decline  of  a  hill,  is  presumed  to  foresee  the  changes 
which  public  necessity  or  convenience  may  require,  and  may  avoid  or 
provide  against  a  loss. — (Callender  vs.  Marsh,  1  Pick.  R.,  431.) 

In  the  present  case,  the  petitioner  complains  of  two  several  changes 
which  have  been  made  in  the  grade  of  North  Capitol  street  by  an- 
thority  of  the  United  States,  and  he  alleges  that  his  house  has  been 
'*  very  seriously  damaged"  thereby ;  but  ho  concedes  that  the  changes 
Were  **  necessary  for  the  public  use  and  benefit."  This,  in  the  lan- 
guage of  the  court,  in  the  case  of  Smith  vs.  The  Corporation  of  Wash- 
ington, ^'is  what  the  law  styles  ^damnum  absqtie  injuria.'  Private 
interests  must  yield  to  public  accommodation ;  one  cannot  build  his 
house  on  the  top  of  a  hill  in  the  midst  of  a  city  and  require  the  grade 
of  the  street  to  conform  to  his  convenience  at  the  expense  of  that  of 
the  public." 

In  the  case  of  Callender  vs.  Marsh,  1  Pick.  R.,  433,  the  court  say: 
''  Cases  apparently  hard  will  occur ;  the  present  is  such  a  one.  The 
plaintiff's  bouse  has  been  standing  twenty  years,  and  he  had  reason 
to  expect  that  in  any  contemplated  improvement  in  the  streets  his 
liability  to  expense  would  have  been  attended  to  by  the  city  authorities. 
*****  It  may  be  a  case  very  suitable  for  the  consideration  of 
the  city  authorities,  whether,  according  to  the  practice  in  like  cases  of 
improvements  designed  for  the  general  good,  necessarily  creating  ex- 
pense to  individuals,  some  fair  indemnity  ought  not  to  be  allowed  ;  bat 
of  this  they  are  the  judges.  If  it  is  not  now  within  the  authority  of 
the  city  officers,  it  is  certainly  worthy  of  consideration  whether  an 
application  to  the  legislature  ought  not  to  be  made  to  authorize  them 
to  indemnify  those  citizens  who  may,  in  the  necessary  exercise  of 
powers  used  for  public  improvement  or  convenience,  be  made  indi- 
rectly to  contribute  an  undue  proportion  for  those  purposes ;  and  there 
seems  to  be  no  good  reason  why  others,  whose  property  is  enhanced 
in  value  at  their  neighbor's  expense,  should  not  be  held  to  furnish 
part  of  the  indemnity."  It  may  be  that  this  case,  too,  is  one  of 
hardship  ;  but  upon  this  point  we  can  give  no  opinion.  It  has  been 
submitted  to  us  merely  upon  the  petition,  and  our  opinion  is,  that  the 
facts  therein  set  forth  do  not  furnish  any  ground  for  relief. 

No  order  will  be  made  authorizing  the  taking  of  testimony  in  this 
case. 
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May  4, 1858.— Reported  from  tho  Court  of  Claimf ,  and  oommitted  to  %  Committa*  of  the 

Whole  Houec  to-morrow. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

2b  the  tumarahle  the  Senate  and  Souse  of  BepreaejUativea  of  tk^  United 

States  in  Congress  assemiUd: 

The  Court  of  Claims  respectfullj  presents  the  following  documeots 
as  the  report  in  the  case  of 

JONAS  P.  LEVY  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Depositions  of  Joaquin  S.  Shields  and  Charles  Butterfield,  filed 
by  claimant. 

3.  Printed  documents  filed  by  claimant,  and  marked  1, 2,  3,  and  4. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

6.  An  assignment  of  a  portion  of  the  claim  to  Suter,  Lea  &  Co., 
transmitted  to  the  Senate. 

Claimant's  memorial  and  documents  referred  by  the  Senate  to  the 
Court  of  Claims,  and  other  documents  filed  by  the  claimant,  are  trans- 
mitted to  the  Senate  in  a  separate  envelope.  Original  papers  in  the 
case,  received  from  the  Treasury  Department,  numbered  from  1  to  113, 
also  from  the  State  Department,  numbered  from  1  to  13,  exclusive  of 
No.  8,  are  retained  in  the  office  of  the  Clerk  of  the  Court  of  Claims, 
in  accordance  with  the  requirements  of  the  departments,  subject  to 
the  examination  of  the  committees  of  Congress. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  J  haye  hereunto  set  my  hand  and  affixed  the 
r       1      seal  of  said  Courts  at  Washington,  this  third  day  of  May, 

LL.    8.J  ^      JJ      jggg 

SAM'L  H.  HUNTINGTON, 
Chi^  Clerk  Court  of  Clafms. 


JONAS   P.   LETT. 


CLAIM  OF  JONAS  P.  LEVY. 

To  the  honcToble  the  Court  of  ClaxTns : 

The  supplemental  petition  of  Jonas  P.  Levy  respectfully  showeth: 
That  on  the  19th  day  of  May,  1856,  your  petitioner  presented  and 
jSIed  with  your  honorable  court  his  original  petition,  in  which  he 
briefly  set  forth  his  case,  to  which  he  invoked  the  attention  of  your 
honorable  court.  Among  other  things,  he  showed  that  this  case  had 
been  presented  to  the  Senate  of  the  United  States,  and  that,  by  a  reso- 
lution of  that  body,  the  memorial  of  your  petitioner,  together  with 
all  the  documents  relating  to  the  case,  which  were  before  the  Auditor 
and  Comptroller  of  the  Treasury,  was  referred  to  this  court  Your 
petitioner  further  showed  to  your  honors  that  he  had  also  filed  another 
paper  in  this  court,  praying  that  the  Comptroller  of  the  Treasury 
should  furnish  to  the  court  the  documents  and  proofs  relating  to  the 
case  which  were  in  his  possession,  or  under  the  control  of  the  depart- 
ment, and  which  were  comprehended  within  the  said  resolution  of  the 
Senate.  Such  order  was,  as  your  petitioner  believes,  promptly  made, 
and  the  Comptroller  duly  notified  thereof;  but  your  petitioner  learus, 
with  astonishment,  that  although  the  Comptroller  has  transmitted  a 
large  number  of  documents  and  papers,  he  has  withheld,  and  still 
withholds,  many  original  papers  of  vital  importance  in  many  of  the 
questions  which  may  arise  in  the  case,  and  without  access  to  which  it 
will  be  utterly  impracticable  to  understand  the  full  merits  of  the  case. 

Your  memorialist  had  been  advised  that  when  a  citizen  presents  a 
claim  before  the  accounting  ofiicers  of  the  treasury,  accompanied  br 
proofs  and  vouchers  to  sustain  such  claim,  and  the  claim  upon  such 

5 roof  is  finally  rejected  by  the  department,  the  party  has  a  right  to 
emand  of  the  accounting  officers  a  return  of  his  papers,  to  enable  him 
to  supply  such  imperfections  as  may  appear  on  them.     Such,  it  has 
been  understood,  has  been  the  uniform  practice  of  the  government 
until  Mr.  Whittlesey,  the  present  Comptroller,  undertook  in  this  case. 
for  the  first  time,  to  introduce  a  different  course,  and  he  has  refused 
peremptorily  to  allow  your  petitioner  to  withdraw  certain  original 
documents,  under  any  guards  or  guarantees,  for  the  purpose  of  prov- 
ing their  genuineness,  and  as  to  some  of  them,  that  they  had  beeo 
correctly  translated,  (being  in  Spanish,)  on  behalf  of  your  petitioner, 
and  that  the  translations,  made  by  a  person  employed  by  the  Comp 
troller,  were  falsely  or  ignorantly  made,  and  that  other  translationi 
x>i  the  same,  made  at  the  like  instance^  are  not  translations  of  the 
whole  original  matter,  but  entirely  omit  the  disputed  passage.     The 
use  which  the  Comptroller  has  made  of  one  of  the  translations  above 
referred  to  is,  to  charge  your  petitioner  with  having  wilfully  imposed 
a  false  translation  upon  the  government.     He,  your  petitioner,  avers 
that  the  translation  presented  by  him  is  literally,  and  in  spirit  and 
meaning,  exact  and  true,  and  this  he  claims  the  right  to  prove.     Yet 
the  originals  are  still  withheld. 

Further,  he  says  that  it  is  important  that  the  said  Comptroller 
should  bring  into  court  the  original  papers,  or  official  certificates  of 
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copies,  procured  by  him,  the  OomptroUeri  and  relied  on  by  him  in  his 
report  adverse  to  this  claim. 

Wherefore  he  humbly  renews  his  motion,  that  the  said  Comptroller 
be  directed  to  transmit  to  this  court  all  the  papers  mentioned  and  re- 
ferred to  in  the  official  report  and  argument  filed  by  him  in  his  office 
upon  this  claim. 

In  the  meantime,  he  files  this  by  way  of  petition,  under  the  rules 
of  this  honorable  court,  and  says  : 

That  he  was  a  claimant  before  the  board  of  commissioners  appointed 
under  the  treaty  of  Guadalupe  Hidalgo,  and  the  act  of  Congress  of 
March  3,  1849,  to  carry  certain  stipulations  of  the  said  treaty  into 
effect. 

That  by  reason  of  unavoidable  accident,  or  other  cause  not  certainly 
known  to  your  petitioner,  certain  original  proofs  and  documents  neces- 
sary to  the  establishment  of  your  petitioner's  said  claim  were  either 
not  transmitted  from  the  State  Department  to  the  office  of  the  said 
board  of  commissioners,  or  were  there  lost  or  mislaid,  or  thence  ab- 
stracted by  design^  or  through  inadvertence,  by  some  person  or  per- 
sons to  your  petitioner  unknown.  But  so  it  was  that  your  petitioner, 
through  no  act  or  omission  of  his  own,  lost  the  benefit  of  the  said 
tribunal.  And  upon  the  review  of  the  decisions  and  proceedings  of 
the  said  board  by  the  special  committee  of  the  United  States  Senate  to 
that  end  constituted,  it  was,  for  the  reasons  above  indicated,  or  for 
other  reasons  of  law  and  fact,  which  were  satisfactory  to  the  said 
committee,  and  to  the  two  houses  of  Congress,  and  the  President  of 
the  United  States,  found  and  determined  to  be  just  and  reasonable 
that  the  said  claim  of  your  petitioner  should  be  examined,  adjusted, 
and  settled,  and  paid  out  of  the  treasury  of  the  United  States,  not- 
withstanding its  rejection  by  the  said  board.  And  accordingly  an  act 
of  Congress  for  the  relief  of  your  petitioner  was  passed  and  approvf»d 
August  3, 1854,  (10  Stat.,  814,)  whereby  the  accounting  officers  of  the 
treasury  were  required  to  ^'examine,  adjust,  and  settle''  the  said 
claim,  and  the  Secretary  of  the  Treasury  was  directed  to  pay  the 
amount  found  due  out  of  any  money  in  the  treasury  not  otherwise 
appropriated. 

Your  petitioner  is  advised  that,  whatever  may  have  been  the  effect 
of  his  failure  to  participate  in  the  special  fund  provided  by  the  treaty 
aforesaid  by  the  award  of  the  special  tribunal  thereby  contemplated, 
nevertheless,  by  force  of  the  aforesaid  act  of  Congress  he  thereafter 
had,  and  still  has,  a  valid  claim  against  the  United  States  to  the  same 
extent  that  he  had  a  valid  claim  against  Mexico,  which,  but  for  the 
causes  which  to  Congress  appeared  such  as  to  entitle  him  to  this  special 
relief,  would  have  been  awarded  and  decreed  by  the  said  board,  and 
so  that  he  hath  recourse  in  the  premises  against  the  United  States  in 
this  honorable  court. 

Your  petitioner  herewith  exhibits  certain  printed  papers,  marked. 

,  exhibiting  the  amount  and  particulars  of  his  claim,  and  which. 

he  states  briefly,  by  way  of  recapitulation^  as  follows: 
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^^  June  7,  1843. — To  this  amount  of  duties  illegally 
.exacted,  by  Mexican  interest  thereon  from  that  date 
AiW  paid,  (six  per  cent.,)  to  wit:  —  years,  —  months^ 
—  days $6,000  00 

^^  To  this  amount,  being  the  value  of  provisions,  &c., 

'taken  for  the  Mexican  service 1,800  00 

'^  Interest  thereon,  as  above. 

^^  To  amount  of  forced  contributions  at  Laguna  diu*ing 

the  summer  of  1848 3,000  00 

^^  August  1,  1846. — To  value  of  iron  houses  and  ma- 
chinery thrown  into  the  river  Tabasco 30,000  00 

^^  Interest  thereon,  as  above. 

-^^  Jvly^  1846. — Personal  wrongs  and  injuries  and  losses 
of  business  and  property  by  illegal  expulsion^  to  be 
(Compensated  in  damages.. •••...•••« 60,000  00 

90,800  00" 

Tour  petitioner  further  shows-: 

That  after  the  passage  of  the  said  act  of  (C!ongress  for  his  relief,  he 
presented  to  the  Fifth  Auditor  of  the  Treasury  (the  late  Stephen 
xleasanton)  his  said  claim,  whereupon  the  said  Auditor,  after  ex- 
4imining  the  said  claim  and  the  proofs  in  support  thereof,  reported 
^he  said  claim  as  valid  to  the  amount  and  in  the  particulars  foUow- 
dng,  viz: 
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IV^h  AudiUtr't  Office,  Aujpul  23,  1654. 

I  hereby  certify  that,  in  purauanoe  of  an  act  of  Ck)ngren  passed  on  the  8d  August,  1854, 
entitled  an  *'Act  for  Jonas  P.  Levy  and  Josd  Maria  Jerrere,"  I  have  examined  and  adjusted 
au  account  between  the  United  States  and  Jonas  P.  Levy  for  indemnity  against  the  gov- 
emmcnt  of  Mexico,  which  claims  were  presented  to  the  late  board  of  commissioners  on 
the  claims  against  Mexico,  and  which  were  rejected  by  said  board  of  commissioners,  and 
find  that  the  following  sums  are  dae  to  him,  the  said  Levy,  accoitUng  to  the  evidence 
presented,  and  others  rejected  for  the  reasons  assigned  below,  viz : 


For  this  sum,  being  amount  of  duties  illegally  exacted  by 
Mexico  in  1843 

Interest  thereon,  at  the  rate  of  five  per  cent.,  as  allowed  by 
the  late  board  of  commissioners  on  claims  allowed  by  them, 
being  from  June  7, 1843,  to  August  22, 1854 — 11  years,  2 
months,  and  15  days. 


For  proof  in  this  case,  see  the  statement  of  General  Am- 
pudia  and  Mrs.  Rebecca  P.  Levy  and  her  daughter,  voucher 
D  and  No.  11,  herewith. 

For  this  sum,  being  the  value  of  provisions,  &c.,  taken  from 
the  Mexican  service  in  1843 • ........ ....... 

Interest  thereon,  at  the  rate  of  five  per  cent.,  from  June  7, 
1843,  to  August  22,  1854—11  years,  2  months,  and  15 
days.. 


For  proof  in  this  case,  see  statement  of  General  Ampndia, 
voucher  No.  10,  and  Mr.  de  Angelo,  No.  6. 

For  amount  of  forced  contributions  at  Lagnna  during  the 
summer  of  1843 . 

Interest  thereon;  at  five  per  cent.,  from  June  7,  1843,  to 
August  22,  1854 — 11  years,  2  months,  and  15  days....... 


For  proof  in  this  case,  see  the  statement  of  General  Ampudia 

and  Mr.  de  Angelo,  before  referred  to. 
For  value  of  iron  houses  and  machinery  thrown  into  the 

river  Dftbasoo,  to  prevent  American  ships  of  war  from 

approaching  the  town,  in  August 

Interest  thereon,  at  five  per  cent.,  from  August  1,  1846, 

to  August  22,  1854 — 8  years  and  22  days 


For  proof  in  this,  see  the  deposition  of  Benjamin  de  Angelo, 

voucher  No.  6. 
From  these  allowances  I  have  deducted  the  sum  awarded  to 

Mr.  Levy  by  the  board,  being  .. • 

Interest  thereon,  from  May  17,  1851,  date  of  allowance,  to 

Auirust  22, 1854,  at  five  percent. — 3  years,  3  months,  and 

6  days  ............................................. 


The  sum  charged  by  Mr.  Levy  as  damages  or  consequential 
losses  of  fifty  thousand  dollars,  I  have  disallowed,  for  the 
reasons  stated  in  paper  A.  llie  grounds  of  claim  by  Cap 
tain  I^evy  are  contained  in  paper  B,  herewith* 

Leaving  a  balance  due  him,  the  said  Jonas  P.  Levy,  from 
the  United  States,  of  fifty-four  thousand,  six  hundred  and 
sixty-nine  dollam  and  forty  cents......... — ........... 


$6,000  00 


8,362  50 


1,800  00 
1,008  75 


3,000  00 
1,681  25 


30,000  00 
12,091  65 


3,675  10 
599  76 


$9,362  50 


2,808  75 


4  681  25 


42,091  65 


58,944  15 


4,274  75 


54,669  40 


As  appears  from  the  statement  and  vouchers  herewith  transmitted  for  the  decision  of 
the  Comptroller  of  the  lYeasury  thereon. 

STEPHEN  PLEASANTON,  AndUor. 

Bluha  WBirruNBT,  Esq., 

Otm^troiUr  ^  iki  Tnamry  qf  thM  Umttd  SkOm, 
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But  thereafler  the  First  Comptroller  (Hon.  E.  Whittlesey)  reoeiyd 
some  instructions  from  the  Secretary  of  the  Treasury,  (Hon.  James 
Guthrie,)  who  interfered  to  influence  and  control  the  proceedings  of 
the  said  Comptroller  in  the  premises ;  and  thereupon  the  said  Comp- 
troller undertook  to  impeach  the  said  act  of  Congress,  and  to  opeD, 
inquire  into,  and  repudiate  the  grounds  upon  which  the  said  act  bad 
heen  passed  ;  and  aiso  upon  various  letters,  statements,  and  ex  parte 
declarations  of  one  sort  or  other,  to  attack  and  overthrow  the  claim 
of  your  petitioner ;    and  finally,  upon  these  unjust,  unreasonable, 
false,  and  totally  unfounded  pretexts,  to  reject  the  claim  of  your 
petitioner  in  toto  ;  and  to  charge  him  with  fraud,  and,  hy  implication} 
with  perjury  in  the  premises,  which  charges,  however  he  may  be  per- 
suaded of  tneir  trutn,  he  has  not  ventured  to  estahlish  hy  any  legal 
proceedings  whatsoever. 

Your  petitioner  stands  ready  to  maintain  and  prove  his  claim  in  the 
premises,  and  to  show  that  the  pretexts  and  charges  ahove  referred  to 
are  false  and  scandalous.  He  shows  that  the  action  of  the  ExecutiTe 
and  of  Congress  in  the  premises  are  all  hereinhefore  set  forth  and  re- 
ferred to,  and  will  appear  more  at  large  in  the  said  exhibits  herewith, 
Nos.  1,  2,  3,  and  4. 

He  further  shows  that  no  person,  other  than  your  petitioner,  is 
interested  in  this  claim  with  him. 

He  prays  that  a  bill  may  be  decreed  for  his  relief  in  the  premises. 

JONAS  P.  LEVY. 

District  op  Colubibia,  > 
Washington  county ^     \    * 

Personally  appears  Jonas  P.  Levy,  and  makes  oath  to  the  faets 
stated  and  charged  in  the  aforegoing  petition. 

Before  me,  this  — —  day  of ,  1856. 

•  J.  P. 
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No.  1. 

Defence  of  Captain  Jonas  P.  Levi/,  against  the  report  of  the  Hon.  Elisha 
Whittlesey y  First  Comptroller  of  the  United  States  Treasury, 

To  the  President  of  the  United  States : 

SiQ :  On  the  Tth  of  July  last  (1855)  I  received  in  New  York  a  copy 
of  a  voluminous  document,  from  the  office  of  the  Comptroller  of  the 
Treasury,  purporting  to  he  a  report  from  that  functionary  on  a  claim 
presented  by  me  against  the  government  of  the  Qnited  States.  This 
report,  covering  about  120  images  of  foolscap  paper,  has  appended  to  it 
a  number  of  documents,  filling  even  a  larger  space.  The  Comptroller 
decides  against  the  validity  of  my  claim  in  all  its  totality  ;  and  as  I 
understand  a  copy  of  this  report,  with  the  appendix,  has  been  laid 
before  you,  and  as,  in  my  judgment,  although  marked  with  the  usual 
indications  of  character  which  belong  to  Mr.  Whittlesey — industry 
and  ingenuity — it  contains  so  much  which  goes  to  affect  and  cast 
aspersions  upon  my  integrity  and  fairness,  that  I  have  felt  constrained 
to  submit  to  the  Executive  some  comments  upon  this  singular  produc- 
tion of  the  Comptroller's  peculiar  talents.  It  would  require  a  docu- 
ment even  more  voluminous  than  that  which  has  required  of  so  inde- 
fatigable a  man  as  Mr.  Whittlesey  the  {)reparation  of  such  a  paper, 
minutely  to  examine  and  fully  to  expose  its  various  comments  and  so 
called  or  estimated  arguments,  to  point  out  and  establish  its  multi- 
farious suppressions  of  the  truth,  its  imaginary  additions  to  the  truth, 
its  perversions  of  the  testimony^  its  scarcely  plausible  inferences^  its 
unwarranted  and  malignant  aspersions  upon  private  character,  never 
before  assailed,  even  by  the  tongue  of  calumnious  malice  or  unscrupu- 
lous and  causeless  vindictiveness,  and  its  entire  disregard,  not  only  of 
personal  and  official  courtesy,  but  of  that  fairness  and  impartiality 
which  should  always  characterize  even  a  quasi  judicial  character,  but 
which  never  fail  to  be  exhibited  by  a  highminded  and  honorable 
private  individual^  when  commenting  upon  the  acts  and  language  of 
a  brother  man.  A  volume  would  be  required  to  go  into  the  detail 
necessary  to  illustrate  these  various  points  ;  for  it  is  a  matter  of  uni- 
versal notoriety  and  recognition  that  far  more  space  is  required  to 
disprove  falsehood,  to  expose  a  misrepresentation,  to  refute  an  argu- 
ment, to  exhibit  a  suppression  of  the  truth,  than  was  occupied  even 
by  the  most  ingenious  author  of  all  these  efforts  to  mislead  or  to 
deceive.  The  paper  of  Mr.  Whittlesey  was  also  transmitted  to  me  at 
New  York,  where  I  was,  at  a  distance,  both  from  the  documents  and 
papers  which  it  was  necessary  to  consult,  and  the  counsel  who  were 
employed  to  furnish  me  with  aid  and  advice  in  executing  the  laborious 
tasK  imposed  upon  me. 

I  must,  therefore^  without  more  particularly  adverting  to  the  remote- 
ness of  my  own  situation,  the  absence  of  papers  and  counsel,  and  their,  as 
well  as  my  own,  necessary  avocation,  as  well  as  separation  from  each 
other,  suggest  these  as  reasons  for  soliciting  your  indulgence,  both  as 
to  the  delay  in  responding  to  the  paper  of  Mr.  Whittlesey,  and  to  the 
defects  which  may  be  attributed  to  this  response^  as  not  covering  all 
he  points  upon  which  it  is  assailable. 
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If,  in  the  hurry  in  which  this  paper  is  prepared,  and  the  inability 
to  maturely  conBider  and  prndentlj  to  confine  myself  within  the  inogi 
restricted  limits  to  which  1  might  have  confined  myself,  I  shoald,  in 
the  course  of  these  comments,  express  myself  in  terms  which  maj  by 
some  be  deemed  acrimonious  and  personal,  I  shall  throw  myself  upon 
the  indulgence  of  erery  man  who,  conscious  of  his  own  honor  and 
integrity,  of  his  own  defects  of  accurate  recollection  of  details  after 
great  intervals  of  time,  of  his  implicit  love  of  truth,  although  he  may 
fall  into  some  minor  inconsistencies,  which  may  be  detected  by  the 
acuteness  of  affected  honesty. 

With  these  preliminary  remarks,  I  shall  feel  it  my  duty  to  submit 
to  your  excellency,  and  through  you  to  Congress  and  the  nation,  some 
remarks  upon  the  document  which  has  emanated  from  the  office  of  the 
Comptroller.  If,  in  the  present  imperfect  reply  to  that  paper  which 
is  imposed  upon  me,  I  shall  be  thought  to  offend  against  the  most 
rigid  rules  of  decorum  in  applying  terms  to  the  character  and  conduct 
of  so  distinguished  a  public  functionary  as  the  Comptroller  of  the 
Treasury,  which,  in  my  judgment,  he  more  than  merits,  I  must  seek,  if 
I  do  not  find,  it  in  the  sympathy  with  which  every  honest  man  and 
true  patriot  will  at  least  hear  patiently,  and  honestly  decide  upon  the 
case  of  an  obscure  individual,  a  native-born  citizen  of  the  United 
States,  who,  feeling  and  knowing  that  his  honor,  his  patiiotism,  and 
his  integrity,  have  been  wantonly,  groundlessly,  and  most  injuriously 
assailed  by  a  functionary  in  high  office,  merely  claims  the  privilege  of 
his  own  position  to  reply  to  these  injurious  assaults  upon  all,  which, 
by  the  conduct  and  power  of  his  assailant,  he  is  now  able  to  claim  as 
his  possession,  and  which,  above  all  things,  he  estimates  most  dearly. 

On  the  3d  of  August,  1854,  you  approved  an  act  of  Congress  passed 
for  my  relief  by,  it  is  believed,  an  unanimous  vote  of  both  houses,  ch. 
CCIV.  This  was  not  a  case  of  hasty  legislation.  Many  of  the  import- 
ant  factt  connected  with  the  case  had  undergone  the  especial  investi- 
gation of  a  select  committee  of  the  Senate,  which  had  designated  my 
case  as  one  of  two  only,  out  of  a  very  large  number,  which  had  been 
presented  by  American  citizens  before  a  tribunal  which  has  acquired, 
how  justly  present  public  opinion  and  future  impartial  history  will 
determine,  the  unenviable  title  of  the  Board  of  Mexican  Commissioners, 
a  foreign  designation  thus  given  to  a  tribunal  sitting  within  the  United 
States,  composed  of  American  citizens,  and  created  under  an  act  of  the 
Congress  of  this  Union.  This  particular  claim  had  undergone  the 
special  examination  of  one  of  the  most  dignified  and  intelligent  com- 
mittees of  the  House  of  Representatives,  which  reported  the  bill  for  my 
relief,  and  which,  as  already  observed,  subsequently,  and  without  a 
dissenting  voice,  was  passed  by  both  houses,  and  finally  became  a  law 
by  the  approval  given  to  it  by  yourself.  By  this  act  it  was  provided, 
so  far  as  my  case  is  concerned,  that  the  accounting  ofiicers  of  the 
treasury  should  examine,  adjust,  and  settle  the  claims  of  Jonas  P* 
Levy,  &c.,  for  indemnity  against  the  government  of  Mexico,  which 
claims  had  been  presented  to  the  board  of  commissioners  on  the  claims 
against  Mexico,  and  which  were  rejected  by  said  board  of  commis- 
sioners, and  the  amount  found  to  be  due  to  the  said  Jonas  P.  Levj) 
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&c.,  the  Secretary  of  the  Treasury  is  to  cause  to  be  paid,  &c.,  out  of 
any  money  in  the  treasury  not  otherwise  appropriated. 

In  ascertaining  the  precise  meaning  of  this  language,  and  the  correct 
interpretation  to  be  given  to  this  law,  it  is  necessary  to  understand  the 
precise  character  of  the  claim  which  had  been  exhibited  before  this 
board,  organized  for  the  purpose  of  investigating  and  adjudicating 
upon  claims  of  citizens  of  the  United  States  against  the  republic  of 
Mexico.  The  claim  of  Captain  Levy  consisted  of  several  distinct  items, 
several  of  which  had  been  presented  to  his  ffovernraent  anterior  to  the 
commencement  of  hostilities  between  the  United  States  and  Mexico, 
some  of  which  originated  ailer  the  commencement  of  that  war  in  1846 
and  1847,  growing  oat  of  an  alleged  violation  of  the  treaty  between 
the  two  governments  providing  for  such  a  contingency.  In  brief,  they 
may  thus  be  stated : 

1st.  For  the  forcible  taking  possession  of  the  store  of  the  claimant 
and  of  his  partner,  his  deceased  brother,  with  all  its  contents^  in  the 
year  1843. 

2d.  Claim  for  duties  illegally  exacted  in  1843. 

3d.  For  the  value  of  property  thrown  overboard  from  the  Petrita 
steamer. 

4th.  For  illegal  imprisonment  by  the  authority  of  Mexican  function- 
aries, and  expulsion  from  Mexico  in  violation  of  the  treaty  between 
that  government  and  the  United  States. 

5th.  For  the  destruction  of  his  property,  which,  on  his  expulsion, 
he  was  compelled  to  leave  in  Mexico,  consisting  principally  of  iron 
houses,  or  rather  iron  castings,  prepared  for  the  erection  of  buildings. 

To  support  each  and  every  of  these  claims,  the  ground  is  taken  that, 
with  the  exception  of  the  last,  they  had  been  in  proper  form  presented 
by  the  claimant  to  the  Department  of  State  as  early  as  the  summer  or 
autumn  of  1846  ;  and  that  in  relation  to  the  last,  which  grew  out  of 
incidents  in  the  then  war  in  the  summer  or  autumn  of  1847,  the 
proper  documents  were  duly  filed  in  those  years,  and,  if  the  duties  of 
all  the  functionaries  of  the  government  had  been  faithfully  discharged, 
would  have  been  prepared  for  final  decision  at  an  early  day,  at  latest 
in  the  spring  of  the  year  1850.  On  the  27th  March,  1850,  the  board 
decided  and  entered  upon  its  minutes  '^  Examined  and  received  as 
valid.''  Such  a  decision  could  only  be  understood  as  comprehending 
the  entire  claim  and  all  its  items,  no  exception  of  any  part  being  made. 

Could  any  human  being  understand  from  such  a  decision,  publicly 
promulgated,  that  any  deficiency  existed  to  establish  either  the  validity 
of  the  claim  as  to  all  the  items,  either  in  the  memorial  or  the  testimony 
to  establish  it?  Ko  further  proceedings  appear  to  have  been  had  in 
the  case  until  nearly  a  year  after,  viz:  13th  March,  1851,  when  the 
proceedings  of  the  board  announced  that  (the  case  of  Captain  Levy) 
claiming  for  illegal  duties  illegally  exacted,  iniquitous  judicial 
decisions  and  claims  up  to  1846,  being  taken  up  for  consideration, 
together  with  the  proofs  and  documents  connected  therewith,  the  board 
came  to  the  conclusion  that  such  part  of  the  claim  as  is  laid  for  certain 
iron  houses  is  valid  against  the  republic  of  Mexico,  and  that  the  rest 
is  not  valid.  The  importance  of  these  proceedings  and  announcements 
will  hereafter  more  distinctly  appear.     At  present  it  is  only  necessary 
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^0  observe  that  here  are  two  opposite  opinions  expressed,  and  two  con- 
tradictory adjudications  made  oy  the  same  tribunal  upon  the  same  case, 
and,  so  far  as  the  action  of  the  board  is  expressed,  upon  the  same  evi- 
dence. The  causes  which  led  to  this  reversal  of  their  own  judgment 
will,  perhaps,  be  made  apparent  in  the  subsequent  part  of  this  paper. 

This  last  decision  was  promulgated  in  the  columns  of  the  Nation  al 
Intelligencer  of  the  13th  of  March,  1851,  and  a  reference  to  that  paper 
will  show  that  no  allusion  is  made  in  the  action  of  the  board  to  its 
former  decision,  in  March  of  the  preceding  year;  nor  is  any  reason 
assigned  for  the  rejection  of  such  portions  of  the  claim  as  are  now 
pronounced  invalid.  It  should  also  be  borne  in  mind  that  these  an- 
nouncements in  the  Intelligencer  were  made  from  day  to  day  by  the 
authority  of  the  board ;  that  they  purport  to  be  taken  from  its  minutei*, 
and  that  the  avowed  and  ostensible  object  of  such  promulgations  was 
to  apprise  the  parties  interested  in  the  several  cases  of  the  action  of 
the  board  upon  them. 

Captain  Levy  was,  at  the  date  of  this  last  decision,  in  MexicOi 
where  he  had  been  residing,  with  few  intermissions,  from  the  close 
of  the  war.  His  counsel  in  Washington,  seeing  the  annunciation  in 
the  Intelligencer,  went,  within  a  few  days,  to  the  board  for  the  pur- 
pose of  obtaining  some  explanation  of  this  unexpected  proceeding. 

The  astonishment  which  he  had  felt  was  in  no  degree  diminished 
on  a  perusal  of  the  formal  opinion  of  the  board,  bearing  date  the  12th 
March,  1851. 

That  paper  sets  forth,  in  substance,  that  the  claim  was  composed 
of  six  items.  The  first  four  were  rejected  on  the  alleged  ground  of 
want  ofproqfy  not  because  of  the  invalidity  of  the  claim.  The  fifth 
was  rejected  because  the  statement  of  the  claimant  disclosed  no  suffi- 
cient ground  of  complaint  against  Mexico  ;  but  while  presenting  b 
most  mutilated  statement  of  the  facts,  the  opinion  abstains  from  as- 
signing any  ground  for  the  conclusion  which  is  drawn.  The  sixth 
and  last  item,  which  is  made  to  comprehend  the  two  specific  grounds- 
first,  of  expulsion  from  Mexico  contrary  to  the  stipulations  of  the 
treaty,  and,  second,  the  subsequent  destruction  of  property  by  the 
Mexican  authorities — is  di-^posed  of  in  an  equally  summary  manner. 
Not  a  word  is  said  of  the  alleged  illegal  expulsion ;  but  it  is  said  that 
the  claimant  has  presented  some  depositions  '^  proving  that  the  iron 
houses  were  thrown  into  the  river,  as  alleged,  but  none  of  the  wit- 
nesses state  their  value  or  the  extent  of  the  loss  sustained  by  the 
claimant  and  his  brother.  In  the  opinion  of  the  board,  the  facts 
proved  are  sufficient  to  make  out  a  claim,  but  it  is  impossible  to  esti- 
mate the  extent  of  the  loss  without  additional  proof.  The  board, 
therefore,  decides  that  this  item  of  the  claim  is  valid ;  but  before  de- 
termining the  amount  of  the  award,  time  will  be  afforded  to  the 
claimant  to  file  additional  proofs  of  the  value  of  the  houses  and  the 
injury  sustained  by  the  claimant  by  their  loss." 

The  language  of  this  singular  document  will  hereafter  be  subjected 
to  a  more  particular  examination  ;  but,  in  this  connexion,  it  may  be 
remarked  that  it  varies  essentially  from  the  official  statement  pro- 
mulgated through  the  Intelligencer,  which  last  appears  to  be  a  literal 
transcript  from  the  minutes.     The  latter  represents  the  board  as  de- 
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ciding  that ''  the  claim,  as  laid  for  certain  iron  houses,  is  valid,"  and 
'Hhe  amount  to  be  awarded  subjected  to  the  future  action  of  the 
board  ;"  that  '*  the  rest  is  not  valid."  The  opinion,  as  signed  by  the 
board,  rejects  only  the  fifth  item  as  invalid.  In  reference  to  the 
sixth  item,  no  notice  is  taken,  nor  is  any  opinion  passed  upon  the 
alleged  illegal  expulsion,  further  than  it  may  be  considered  as  em- 
braced by  the  judgment  of  valid  ;  and  that  part  of  it  which  relates  to 
the  iron  houses  is  admitted  as  valid  in  itself  and  sustained  by  sufii- 
cient  proof  as  to  every  point,  excepting  only  "of  the  value  of  the 
houses  and  the  injury  sustained  by  the  claimants  by  their  loss."  On 
these  points,  and  on  these  alone,  is  further  proof  required.  No  addi- 
tional evidence  is  required  as  to  the  existence  of  such  houses,  as  to  the 
ownership  of  them,  or  as  to  the  destruction  of  them  by  the  Mexican 
authorities.  On  all  these  points  the  adjudication  of  the  board  is  com- 
plete, final,  and  conclusive.  The  importance  of  this  view  of  the  case 
will  hereafter  be  considered  more  at  length.  The  board  finally 
awarded  to  the  claimant  the  comparatively  insignificant  sum  of  $3, 675. 
Upon  what  data,  conjectures,  or  estimates,  they  fixed  upon  this 
amount  they  have  not  disclosed,  and,  perhaps,  would  be  unable  to 
say,  and  it  is  impossible  for  us  to  guess.  Why  was  the  permission  to 
introduce  additional  proof  restricted  to  the  single  item  of  the  iron 
bouses,  and  not  extended  to  the  other  portions  of  the  claim,  which 
were  avowedly  rejected  merely  on  account  of  the  absence  of  evidence, 
but  all  which  had,  a  year  previously,  been  recognized  as  valid,  upon 
the  testimony  then  before  tho  board,  it  is  equally  difficult  to  account 
for. 

It  was  under  these  circumstances  that  Captain  Levy,  feeling  most 
deeply  that  he  had  sustained  grievous  injury  and  injustice  at  the 
hands  of  this  board,  addressed  himself  to  Congress,  and,  after  a 
thorough  investigation  of  his  case,  the  act  of  3d  August,  1854,  was 
passed. 

The  language  of  this  act,  so  far  as  it  relates  to  the  case  in  hand, 
has  been  already  cited.  In  the  then  position  of  the  case  it  is  sus  - 
ceptible  of  only  one  interpretation.  The  items  of  the  claim  had  been 
rejected  by  the  board  ;  Congress  reverses  this  decision.  It  impliedly 
asserts  their  validity.  It  does  not,  either  directly  or  indirectly,  re- 
pudiate any  decision  which  the  board  had  made  in  favor  of  the  claim- 
ant. This,  Congress  did  not  profess  to  do,  and,  if  the  judgment  of 
the  Supreme  Court  be  recognized  as  a  competent  exposition  of  the  law, 
it  could  not  constitutionally  do.  The  act^  therefore,  while  it  sanc- 
tioned and  left  untouched  the  adjudication  of  the  board  of  March  27, 
1850,  recognizing,  without  any  exception,  the  validity  of  the  entire 
claim,  and  so  much  of  that  of  the  12th  March,  1851,  as  admits  the 
validity  of  the  sixth  item,  reverses  the  adverse  decisions  of  the  board. 
The  validity  of  each  and  every  item  being  thus  asserted  by  the  highest 
constitutional  power  in  the  land.  Congress  leaves  to  the  accounting 
officers  of  the  treasury  the  power,  or,  rather,  invests  them  with  the 
authority,  and  imposes  upon  them  the  duty  of  examining,  adjusting 
and  settling  the  claim ;  and  when  they  shall  have  ascertained  the 
amount  due,  the  Secretary  of  the  Treasury  is  directed  to  pay  it. 

What  were  the  particular  grounds  upon  which  Congress  thus  acted 
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it  is  Dot  necesBarj  on  this  occasion  to  designate.  It  may  be  that  the 
legislature  acted  in  some  measure,  at  least,  upon  the  strength  of  ft 
decision  which  some  few  years  prior  had  been  made  by  the  circuit 
court  in  Virginia  in  a  case  which  had  excited  unusual  interest.  In 
the  case  ex  parte  Randolph,  Mr.  Justice  Barbour,  controverting  the 
power  of  an  Auditor  of  the  Treasury,  after  he  shall  once  have  settled 
an  account  and  closed  it,  upon  an  allegation  of  error  or  omission,  or 
other  cause,  to  open  it  and  restate  it,  proceeds  to  illustrate  his  argu- 
ment by  putting  this  case:  '^ Suppose  that  the  commissioners  ap- 
pointed under  any  odo  of  the  treaties  under  which  we  procured  an  in- 
demnity  from  France,  Spain,  or  Naples,  to  adjudge  the  claims  of  our 
citizens  had  fully  executed  that  trust,  had  made  and  announced  an 
entire  distribution  of  the  fund,  could  they  at  any  after  time  have  varied 
their  own  adjudications  ?  In  all  the  cases  which  I  have  put  I  inquire 
into  the  power  of  the  special  jurisdiction,  of  its  own  mere  authority, 
to  alter  or  impair  what  they  had  done."  And  he  thus  concludes  this 
part  of  his  argument :  ^*  Whenever  a  special  jurisdiction  has  once 
executed  the  power  with  which  it  was  invested,  their  power  is  at  an 
end." — (2  Brock.,  473-4.)  Congress  may  have  regarded  the  adjudica- 
tion of  the  board  of  the  2'7th  llarch,  1850,  admitting  the  validity  of 
the  entire  claim  of  Captain  Levy,  as  a  final  and  conclusive  judgment, 
which  the  same  tribunal,  much  less  any  other,  had  no  lawful  authority 
to  abrogate,  nullify,  or  modify. 

Other  considerations  which  may  hereafter  be  suggested,  and  some 
important  ones  growing  out  of  facts  which  have  been  since  developed 
in  the  course  of  judicial  and  legislative  inquiries,  may  have  influenced 
the  action  of  Congress  in  relation  to  the  proceedings  of  this  now  cele- 
brated board. 

Our  more  immediate  attention  is  required  to  the  proceedings  in  the 
Treasury  Department  under  and  subsequent  to  the  passage  of  the  act 
of  Congress:  Ist.  Upon  whom  was  any  authority  conferred?  2d.  What 
was  the  power  given,  what  the  duty  imposed  ?  The  answer  to  the 
first  of  these  questions  is  obvious,  for  the  language  of  the  law  is  ex- 
plicit. It  is  made  the  duty  of  the  accounting  officers  of  the  treasury 
to  examine,  adjust,  and  settle  the  claims  of  Jonas  P.  Levy,  which 
had  been  rejected  ;  and  they  having  found  the  amount  due,  the  Secre- 
tary of  the  Treasury  was  directed  to  pay  it.  Who  are  the  accounting 
officers  of  the  treasury  ?  The  law  is  explicit  upon  this  point.  The 
Auditors  and  Comptrollers  are  the  legally  constituted  and  recognized 
accounting  officers  of  the  treasury,  and  unless  we  consider  their  official 
subordinates  as  coming  within  the  same  category,  there  are  no  others. 
The  Secretary  of  the  Treasury  is,  in  no  sense  of  the  term,  one  of  the 
accounting  officers  of  the  treasury  any  more  than  the  President  or 
Chief  Justice.  2d.  What  are  the  powers  and  authority  conferred  upon 
these  accounting  officers  by  the  act  ot  Congress?  That  question  is 
also  clearly  answered  by  the  language  of  Mr.  Chief  Justice  Marshall, 
in  the  same  ca^e  ex  parte  Randolph,  in  which  he  says  these  officers 
are  *'  incapable  of  exercising  any  portion  of  the  judicial  power,'*  and 
that  any  act  of  Congress  '^  which  attempts  to  confer  it  is  absolutely 
void." 

It  is,  then,  perfectly  clear  that  Congress  could  not  invest  the  ac- 
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counting  officers  of  the  treasury  with  judicial  authority,  and  it  is 
equally  obvious  that  there  is  nothing  in  the  act  which  indicates  an  in- 
tention to  confer  upon  them  such  power.  It  is  equally  clear  that  in 
the  execution  of  the  duty  imposed  upon  thei^e  accounting  officers  no 
power  or  authority  was  entrusted  to  any  other  officer  of  the  govern- 
ment, however  exalted  in  position,  to  interfere,  either  in  the  way  of 
direction  or  advice.  Their  duties  were  ministerial,  and  were  to  be 
exercised  according  to  their  own  unbiassed  judgment. 

This  act  having  thus  passed,  and  the  same  having  been  officially 
presented  to  the  Fifth  Auditor,  in  accordance  with  the  uniform  usage 
and  practice  of  the  department  in  similar  cases,  Mr.  Pleasanton,  who 
then  occupied  this  office,  had  been  associated  with  this  department  of 
the  government  for  more  than  half  a  century,  and,  it  may  not  be 
irrelevant  to  the  present  case  to  say,  that  while  by  his  experience  he 
had  acquired  a  familiar  knowledge  of  the  duties  of  his  office,  his  in- 
tegrity and  ability  in  the  discharge  of  them  had  rarely,  if  ever,  been 
questioned.  The  health  of  Mr.  P.  was  at  this  time  infirm,  but  he  had 
able  adjuncts  in  his  office,  and  he  was  himself  capable  of  performing 
in  this  case  all  the  duties  conferred  upon  him,  with,  as  we  shall  pres- 
ently see,  one  exception,  from  the  discharge  of  which  he  shrunk, 
from  that  diffidence  which  belongs  to  men  ot  his  purity  of  character, 
and  cautious  to  go  beyond  his  own  well-defined  sphere  of  action. 

In  spite,  however,  of  the  infirmity  of  his  health,  so  soon  after  to 
result  in  his  lamented  death,  Mr.  Pleasanton  proceeded  to  perform  the 
duty  entrusted  to  him  by  the  act  of  Congress.  Recognizing  fully  the 
views  which  have  been  presented  in  this  paper,  considering  the  act  of 
Ck)ngress  as  imperative  upon  him,  that  this  act  only  conferred  upon 
him  the  same  authority  which  in  innumerable  other  cases  had  been 
conferred  upon  the  accounting  officers^  the  merely  ministerial  duty  of 
ascertaining  the  amount  due  to  a  citizen  of  the  United  States  in  the 
particular  case  in  which  the  validity  of  the  claim  had  been  already 
decided,  on  the  23d  August,  1864,  he  had  completed  his  report,  and 
in  that  paper  stated  that  there  was  due  to  this  claimant  the  sum  of 
$54,669  40. 

No  one  who  personally  or  officially  knew  Mr.  Pleasanton  can  for  a 
moment  call  in  question  his  integrity  in  the  discharge  of  his  official 
duties,  his  experience  in  the  performance  of  them,  his  diligence  and 
fidelity  in  the  detection  and  exposure  of  fraudulent  claims.  This 
officer,  thus  qualified  and  thus  experienced,  in  his  report  allowed 
Captain  Levy  $64,669-  40. 

In  this  report  of  the  Auditor  it  will  be  observed  that  he  excludes 
entirely  from  his  consideration  and  judgment  the  important  item  of 
claim  arising  out  ot  the  illegal  expulsion  of  Captain  Levy  and  his 
family  from  Mexico  on  the  short  notice  of  twenty-four  hours,  in  direct 
contravention  of  the  subsisting  treaty.  Upon  this  point,  however,  he 
submitted  his  views  in  the  form,  as  it  is  understood,  ot  an  argument, 
which  accompanied. his  report,  and  went  to  the  office  of  the  Comp- 
troller. It  was  my  wish  to  see  and  obtain  a  copy  of  the  document, 
and  I  accordingly  made  an  application  to  that  officer  for  it.  This 
request,  like  many  of  a  similar  kind^  was  peremptorily  rejected  in  no 
yery  courteous  or  dignified  terms.     A  similar  call  was  then  made  for 
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it  to  the  FIflh  Auditor,  who,  in  his  reply,  states  that  it  is  not  on  the 
files  of  his  office,  having  been  transmitted  to  the  Comptroller,  to  whom 
I  am  referred  for  it. 

My  counsel  presented  their  views  in  a  paper  dated  September  22, 
1854,  but  neither  this  paper  nor  the  question  discussed  in  it  appears 
to  have  attracted  the  notice  of  the  Comptroller,  for  he  takes  no  notice 
of  either  in  his  report.  Although  Mr.  Whittlesey  has  not  deemed 
either  the  subject  or  the  argument  deserving  of  his  attention,  it  may 
appear  otherwise  to  others ;  but  assuredly  this  furnishes  no  reason  why 
any  allusion  to  either  should  have  been  omitted  in  his  report,  which, 
however  extended,  might  have  furnished  room  for  at  least  a  comment 
upon  an  item  of  claim  amounting  to  $50,000,  and  which  the  Board  of 
Commissioners,  while  admitting  its  validity,  as  they  had  done  in  many 
similar  cases,  had  in  their  last  decision  most  unaccountably  passed  br 
without  notice.  We  refer  your  excellency  to  this  as  one  of  the  many 
documents  in  my  case  which  have  been  suppressed  by  Mr.  Whittlesey. 

In  the  ordinary  course  of  business^  the  report  of  the  Auditor  should 
have  gone  at  once  to  the  Comptroller.  That  report  was  dated,  as  has 
already  been  stated,  on  the  23d  August,  1854,  and  should  have  reached 
the  Comptroller  on  that  or  the  following  day. 

On  this  same  23d  August,  Mr.  Guthrie,  the  Secretary  of  the  Trea^ 
sury,  addressed  a  communication  to  the  Fifth  Auditor,  in  which  the 
latter  is  directed,  before  acting  finally  upon  the  claim  of  Jonas  P. 
Levy,  to  submit  it  to  the  department,  with  the  evidence  and  the  report 
thereon.  This  letter,  it  is  understood,  did  not  reach  the  Auditor  until 
his  decision  in  the  case  had  been  made  and  signed.  The  order  was, 
however,  so  far  obeyed  as  to  send  the  papers  to  the  Secretary.  On  the 
28th  of  the  same  month  Mr.  Guthrie  addresses  a  communication  to 
the  Comptroller,  in  which,  after  recapitulating  the  several  items  which 
had  been  allowed  by  the  Auditor,  the  Secretary  calls  the  attention  of 
the  Comptroller  "  to  certain  points  in  law  and  evidence  involved  there- 
in." He  then  proceeds  to  give  his  opinion  upon  the  various  itenu 
which  had  been  thus  passed  upon  by  tne  Auditor,  one  of  which,  and 
that  the  principal  one,  in  the  opinion  of  the  Secretary,  ought  not  to 
have  been  allowed,  on  grounds,  we  must  be  excused  for  saying,  of  the 
most  rigid  technical  special  pleading.  In  regard  to  all  the  other  items, 
he  expresses  his  opinion  that  the  evidence  did  not  warrant  the  Auditor 
in  allowing  them,  and  concludes  this  remarkable  paper  with  these 
words,  '^  If,  upon  examining  the  case,  you  shall  be  of  the  same  opinion, 
I  have  to  request  that,  instead  of  rejecting  such  claims,  you  will  allow 
reasonable  time  for  the  claimant  to  furnish  the  additional  testimony 
required." 

A  copy  of  this  paper  was  transmitted,  bv  direction  of  the  Secretary, 
to  Captain  Levy.  The  claimant,  upon  visiting  the  Auditor's  office, 
learned  that  the  first  mentioned  letter  from  the  Secretary  was  there ; 
he  was  permitted  to  read  it,  but  was  denied  a  copy,  or  even  the  privi- 
lege of  making  a  copy  himself.  In  consequence  of  this  refusal,  for 
which  he  makes  no  complaint  against  Mr.  Pleasanton,  he,  on  the  Slst 
August,  1854,  addressed  the  Secretary  of  the  Treasury,  asking  for 
*'  copies  of  any  letter,  communication,  or  instruction  from  you,  or  by 
your  direction,  to  the  Fifth  Auditor  of  the  Treasury  and  to  the  First 


JONAS  P.    LEVY.  15 

Comptroller  of  the  Treasury,  touching,  or  in  any  way  affecting  my 
claim  against  the  United  States,  under  the  act  of  Congress  of  the  3d 
August,  1854,"  &c.  The  answer  to  this  letter,  bearing  date  Septem- 
ber 1,  1854,  says^  that  ^^in  compliance  with  the  request  contained  in 
your  letter  of  the  Slst  instant^  (ultimo  f)  I  transmit  a  copy  of  a  letter 
addressed  by  this  department  to  the  First  Comptroller  of  the  Treasury 
on  the  subject  of  your  claim,"  &c.  No  allusion  being  made  to  any 
letter  addressed  to  the  Auditor^  the  application  for  that  was  renewed 
on  the  following  day,  (September  2,  1854.)  In  reply  to  this  request, 
the  Secretary  informs  Captain  Levy  *'  that  the  Fifth  Auditor  was  only 
furnished  with  a  copy  of  my  opinion  communicated  to  the  First  Comp- 
troller, a  copy  of  which  was  also  sent  to  you." 

It  is  not  my  purpose  or  wish  to  criticize  with  any  asperity  the  pal- 
pable errors  thus  developed,  to  comment  upon  the  obvious  mistake  in 
acknowledging  on  the  1st  of  September  the  receipt  of  a  letter  dated  on 
the  31st  of  the  same  month,  or  even  upon  the  denial  by  the  Secretary, 
on  the  2d  of  September,  of  the' transmission  of  his  letter  to  the  Auditor 
of  the  23d  August.  Such  errors  are  entirely  consistent  with  the  highest 
integrity  and  honesty  of  purpose,  and  no  one  but  Mr.  Whittlesey 
would  infer  from  such  grounds  either  wilful  falsehood  or  deliberate 
fraud. 

The  objections  which  I  have  to  make  to  this  part  of  the  case  involve 
no  imputation  of  moral  turpitude  on  the  part  of  Mr.  Guthrie.  The 
charge  preferred  is  for  an  act  of  official  irregularity.  I  believed,  and 
still  believe,  that  Mr.  Guthrie  misapprehended  his  duty  and  his  author- 
ity in  writing  the  letter  to  the  Auditor,  and  still  more  in  giving  his 
opinion  to  the  Comptroller.  He  had,  at  all  events,  at  that  stage  of 
the  case,  no  right  to  interfere  with  the  action  of  the  accounting  oincers 
of  the  treasury  in  the  discharge  of  a  duty  especially  devolved  upon 
them,  either  by  way  of  instruction,  advice,  or  the  expression  of  an 
opinion.  In  the  letter  to  the  Comptroller  the  Secretary  had  also  fallen 
into  great  errors  in  the  statement  of  the  facts  of  the  case.  In  a  com- 
munication addressed  to  Mr.  Whittlesey  by  my  counsel,  commenting 
upon  this  paper,  these  points  are  distinctly  presented.  On  a  review 
of  that  paper,  the  gentlemen  whose  signatures  are  attached  to  it  regret 
the  employment  of  terms  of  asperity  which,  although  at  the  time 
seemed  fully  justified,  they  would  now  wish  had  not  been  used.  It 
will  appear,  however,  that  Mr.  Whittlesey  has  not  obeyed  the  instruc- 
tions or  followed  the  advice  of  the  Secretary.  The  latter,  in  the  con- 
cluding sentence  of  his  paper  already  quoted,  intimates  his  wish  to  the 
Comptroller  that  he  would,  *'  instead  of  rejecting  such  claims,  allow 
reasonable  time  for  the  claimant  to  furnish  the  additional  testimony 
required."  How  far  this  judicious  and  honest  recommendation  has 
been  followed  will  hereafler  appear. 

Upon  what  ground  or  principle  can  the  conduct  of  the  Comptroller 
be  vindicated  or  palliated,  in  suppressing,  in  his  voluminous  report, 
every  allusion  to  this  correspondence  of  the  Secretary,  it  would  be 
difficult  to  form  a  conjecture  which  could  reconcile  it  with  fairness. 
Had  he,  in  the  legitimate  exercise  of  his  powers,  entertained  doubts 
as  to  the  extent  of  the  claim  and  as  to  the  correctness  of  the  decision 
by  the  Auditor,  would  not  every  principle  of  common  justice  and  equity 
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have  called  upon  him  to  act  in  accordance  with  the  request  of  the  Seo- 
retary,  independently  of  any  official  courtesy,  not  to  say  obsequiousneBS, 
and  induced  him  to  call  upon  the  claimant  to  produce  or  to  account 
for  the  absence  of  the  required  proof.  Had  this  course  been  pursaed, 
some  reason y  whether  €ulequate  or  inadequate,  might  have  been  as- 
signed to  extenuate,  perhaps  to  justify,  the  action  of  the  Comptroller. 

The  case,  however,  was  presented  to  the  Comptroller,  under  these 
circumstances,  in  the  month  of  August,  1854. 

In  the  ordinary  course  of  business  in  the  Treasury  Department,  all 
accounts,  stated  by  an  Auditor,  are  carried  up  to  the  Comptroller  for 
his  revision.  It  is  the  business  of  the  (Comptroller  to  re-examine  the 
entire  case,  and  to  reverse  or  sanction  the  action  of  the  Auditor ;  to 
disallow  such  items  as  he  may  think  have  been  improperly  passed, 
and  to  allow  such  as  have  been  unduly  rejected.  The  whole  claim 
was  therefore  before  the  Comptroller,  including  the  rejected  item  for 
damages  resulting  from  the  illegal  expulsion  from  Mexico  in  the  sum- 
mer of  1846,  which  the  board  of  commissioners  had  admitted  as  valid 
in  March,  1850,  but  which  they  had  passed  over  in  March,  1851,  with- 
out awarding  any  amount  of  damages.  This  item  of  claims  had  been 
sustained  by  abundant  proof ;  the  rejection  of  it  by  Mr.  Pleasauton 
had  been  made  the  subject  of  an  elaborate  argument,  yet  it  is  not  even 
adverted  to  by  Mr.  Whittlesey  in  his  voluminous  report ;  the  whole 
subject  is  suppressed. 

When  this  case  came  before  the  Comptroller  for  his  action,  he  had 
before  him— 

1.  The  proceedings  of  the  board  of  commissioners — first,  that  of 
March,  1850,  promulgated  to  the  public  in  accordance  with  the  pnuj- 
tice  of  the  board,  admitting  the  entire  claim  as  valid ;  and  secondly, 
the  action  of  the  same  board  in  March,  1851,  reversing  their  first 
decision,  and  deciding  that  there  was  no  sufficient  case  made  out 
justifying  any  award  in  favor  of  the  party,  but  expressly  admitting 
the  validity  of  the  last  item,  and  impliedly  conceding  the  validity  of 
four  other  items ;  and  thirdly,  the  action  of  this  same  tribunal  in 
April,  1851,  allowing  to  the  claimant  $3,675.  It  was  obvious,  from 
these  papers,  that,  with  the  exception  of  a  single  item,  the  validity 
of  the  entire  claim,  as  stated  by  the  claimant  was  recognized  by  this 
board  throughout,  and  that  rejection  was  expressly  placed  upon  the 
f  ingle  ground  of  a  defect  of  proof. 

2.  The  memorial  addressed  to  Congress  asking  for  relief  on  the 
alleged  ground  that  the  identical  proojf  which  the  board  considered 
necessary,  and  which  was  specially  pointed  at  by  them,  had  been  duly 
filed  in  the  Department  of  state,  and  ought  to  have  been  transmitted 
to  the  board  and  found  among  its  archives.  This  was  the  assertion 
of  a  mere  matter  of  fact,  which  it  was  essential  to  the  caoe  of  the 
claimant  should  be  substantiated  by  satisfactory  proof  before  Congress 
would  grant  the  relief  which  was  asked. 

3.  He  had  the  act  of  Congress,  passed  by  an  unanimous  vote  of  both 
houses*  which,  in  this  case,  necessarily  involved  the  solemn  decision 
by  the  legislature  of  the  country,  that  the  memorialist  had  fully  made 
out  by  proofs  the  allegations  upon  which  he  asked  relief,  recognizing, 
as  it  does,  so  much  of  the  action  of  the  board  of  commissioners  as 
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Srononnces  the  claim  a  valid  one,  without  excepting  a  single  item,  in 
[arch,  1850,  and  with  bat  a  single  exception  in  March^  1851,  so  far 
as  those  decisions  were  in  favor  of  the  claimant.  The  act  of  Congress, 
in  re-opening  only  those  points  upon  which  the  final  action  of  the 
board  was  adverse  to  the  claimant,  virtually  sanctioned  and  ratified 
the  allegations  upon  which  their  interposition  had  been  solicited  and 
relief  prayed. 

What,  then,  it  may  again  be  emphatically  asked,  was  the  authority 
conferred  and  the  duty  imposed  upon  the  accounting  oificers  ?  Not  to 
re-examine  the  question  whether  the  claimant  had  exhibited  before 
the  board  a  case  which  brought  him  within  the  provisions  of  the  treaty 
and  act  of  Congress  under  which  they  were  acting.  That  point  had 
been  submitted  by  that  treaty  and  legislative  act  to  that  tribunal  from 
whose  decision  certainly  no  appeal  lay  to  the  Treasury  Department ; 
and  that  board  had,  at  one  time,  and,  as  we  understand  the  law,  defi- 
nitely adjudicated  upon  this  point ;  and  upon  the  case,  as  then  ex^ 
hibitedj  nad  decided  the  whole  claim,  for  there  was  but  one  to  be  valid. 
This  decision  involves  two  points :  1st.  Do  the  facts,  as  averred  by 
the  memorialist,  show  a  case  within  the  treaty  and  the  act  of  Congress? 
2d.  Do  the  proofs  produced  by  the  claimant,  to  that  extent,  sustain 
the  averments  in  his  memorial  ? 

Had  this  tribunal  adopted  the  course  pursued  by  former  Boards  of 
Commissioners,  created  under  analogous  circumstances,  in  which  sooh 
men  as  Tazewell,  White,  Cheves,  and  others  scarcely  less  distinguished, 
presided,  who  had  no  hungry  relatives  or  connexions  to  feed,  and  even 
gorge,  at  the  expense  of  honest  claimants,  and  who,  had  such  aspirants 
presumed  to  avail  themselves  of  such  opportunities  of  acquiring 
wealth  by  the  perpetration  of  frauds  upon  the  government  and  exac- 
tions from  those  whom  it  was  the  design  of  the  government,  to  a 
certain  extent,  to  secure,  this  board  would,  in  the  first  instance,  have 
decided  upon  the  validity  or  invalidity  of  the  claim  as  presented  in 
the  memorial.  This  document  being  like  a  bill  in  chancery,  a  libel 
in  the  admiralty,  or  a  declaration  or  indictment  at  common  law,  beins 
found,  on  its  face,  in  its  allegations  and  averments,  sufficient,  would 
be  admitted  as  presenting  a  valid  claim.  The  ultimate  decision  w^on 
the  merits  would  then  depend  upon  the  proofs  adduced  to  sustain  the 
averments  contained  in  the  memorial.  Such  had  been  the  uniform 
course  of  practice  prescribed  and  pursued  by  every  former  Board  oi 
Commissioners,  and  parties  at  all  familiar  with  this  course  of  procedure 
took  it  for  granted  that  it  would  again  be  continued  ;  unfortunately 
for  some  of  them,  this  anticipation  was  not  verified. 

The  course  of  procedure  before  this  board  was  widely  different. 
The  Senate  committee  thus  state  and  comment  upon  it :  ^^  The  mode 
adopted  by  the  commissioners  of  deciding  on  the  validity  of  the  claim, 
without  making  an  award  as  to  the  amount,  though  the  amount  was 
in  fact  agreed  upon,  and  registered  in  private  memorandum  books  by 
the  commissioners,  and  in  some  cases  made  known  on  private  applica* 
tion,  was,  in  the  opinion  of  your  committee,  calculated  to  excite  sus- 
picion, and  ought  not  to  have  been  adopted.  And  this  course  of 
action  appears  the  more  objectionable  from  the  fact  that  claims  were 
in  some  cases  favorably  acted  upon  which  were  represented  by  gentle- 
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men  whom  it  is  difficult  to  suppose  were  employed  from  anj  benefit 
to  be  derived  from  professional  skill," 

However  objectionable  this  practice  was,  it  at  least  furnishes  the 
most  conclusive  proof,  especially  taken  in  connexion  with  the  views 
presented  by  my  counsel,  Mr.  Coxe,  in  a  paper  addressed  to  the  comp- 
troller March  26, 1866,  that  when  in  March,  1860,  the  board  examined 
and  received  as  valid  this  entire  claim,  the  examination  embraced  tbe 
evidence  then  in  existence  and  on  file,  and  that  the  decision  then  formed 
and  promulgated  was  founded  upon  such  testimony.  The  importance 
of  this  fact  will  hereafter  be  made  to  appear. 

It  is  perfectly  manifest  that  in  August,  1854,  Mr.  Whittlesey  had 
before  him,  or  at  least  had  open  to  his  examination,  all  the  papers 
and  testimony  hereinbefore  alluded  to.  It  is  equally  manifest  that  if 
the  Comptroller  had,  upon  an  examination  of  the  case  as  then  pre- 
sented, perceived  or  been  of  opinion  that  the  Auditor  had  erred  in  his 
judgment  in  admitting  all  or  any  of  the  items  of  claim  which  he  had 
passed,  he  might,  in  the  unquestioned  exercise  of  his  lawful  authority. 
have  so  decided,  and  rejected  the  entire  claim.  Such,  however,  was 
not  the  course  which  it  was  thought  expedient  to  pursue.  The  reason 
is  apparent.  An  examination  of  the  case,  with  the  proofs  then  before 
him,  could  not  have  led  to  its  rejection.  No  one  can  doubt  that,  if  the 
case  admitted  of  any  plausible  ground  upon  which  such  a  conclnsion 
could  have  been  arrived  at,  there  was  no  want  of  inclination  to  come 
to  such  a  determination.  Tbe  claim,  therefore,  was  not  rejected;  the 
decision  of  Mr.  Pleasanton  upon  the  case  presented  to  him  was  not 
reversed.  It  is  difiicult,  if  not  impossible,  under  all  the  circumstances 
of  this  case,  to  come  to  a  different  conclusion. 

What  course  was  then  left  for  this  oflScei  to  pursue?    He  could  not 
•legally  reverse  the  decision  of  the  Board  of  Commissioners,  so  far  as 
that  tribunal  had  adjudicated  in  favor  of  the  claimant ;  he  could  not 
•lawfully  reverse  the  decision  of  Congress,  for  even  the  veto  power  of 
the  President  could  not  be  brought  into  action  after  he  had  approTed 
of  the  act  of  Congress ;  he  could  not  reverse  the  decision  of  the  Auditor 
in  making  the  allowances  he  did.     The  only  recourse  of  the  Comp- 
troller was  to  usurp  an  authority  which  no  law  had  ever  conferred 
upon  him ;  to  declare  that  the  decision  of  the  Board  of  Commissioner?; 
duly  authorized  by  treaty  and  by  law  to  determine  upon  the  validity 
of  the  claim,  and  which  had  to  this  extent  adjudged  in  favor  of  the 
claim,  was  a  nullity  ;  that  the  memorial  of  the  claimant,  asking  for 
relief  upon  the  ground  that  his  proofs  had  been  lost  or  abstracted,  was 
a  wilful  falsehood  ;  that  the  two  Houses  of  Congress,  in  endorsing  this 
^statement  and  admitting  the  sufficiency  of  the  proof  to  establish  it, 
(had  either  been  egregiously  deceived  or  had  stultified  themselves;  that 
the  President,  in  approvin&:  the  bill,  had  either  acted  ignorantly  or 
was  wilfully  unfaithful  to  his  trust  and  duty.     Did  either  the  general 
law  of  the  land  or  the  special  act  of  Congress  providing  for  this  case 
confer  upon  the  Comptroller  any  such  authority?    No  man  of  anj 
party  or  of  any  profession  will  assert  it.     One  exception  should  be 
made.     The  Hon.  Mr.  Whittlesey — ^for  in  courtesy  we  must  apply  to 
him  that  <pithet,  now  so  common  in  our  country,  but  in  the  sense  that 
Antony  applied  it  to  Brutus,  or,  to  refer  to  more  modern  phraseology? 
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the  Pickwickian  language.  This  honorable  gentleman  assumed  to 
himself  an  authority  not  only  never  conferred  by  law,  to  repudiate, 
would  it  be  going  too  far  to  say  to  nullify,  the  judgment  of  at  least  a 
quasi  judicial  tribunal  and  an  act  of  Congress,  usurps  the  power  of 
both,  and  in  a  manner  heretofore  unprecedented  assumes  the  original 
authority  of  the  executive^  legislative,  and  judicial  departments  of  the 
government. 

Mr.  Whittlesey  must  have  been  aware  that  he  possessed  no  judicial 
authority  in  the  case,  that  his  functions  were  purely  ministerial.  He 
had  no  power,  either  directly  or  indirectly,  to  administer  an  oath ;  he 
therefore  undertook  to  propound  queries  to  certain  individuals,  and  to 
procure  their  ex  parte  uncorroborated  statements  to  leading  questions. 
An  examination  of  such  of  these  inquiries  as  I  have  been  permitted  to 
see  will  show  that  they  are  open  to  the  most  serious  objections,  and 
would  never  have  been  allowed  to  be  addressed  to  witnesses  on  the 
stand  in  any  judicial  tribunal.  So  far,  however,  as  they  militate 
against  the  views  and  decision  of  the  Comptroller,  they  are  not  wholly 
unimportant.  Your  attention  for  the  present  is  asked  to  only  a  few 
of  them : 

1st.  In  his  letter  to  Commodore  Perry,  dated  February  12, 1855,  he 
eays :  ^^  Among  other  articles  that  Mr.  Levy  claims  pay  for  are  three 
cast-iron  houses,  90  feet  by  25,  2i  stories  high,  which,  he  says,  were 
thrown  into  the  river  Tobasco  in  the  fall  of  the  year  1846,  to  prevent 
the  vessels  under  your  command  from  ascending  it.  The  claim  was 
before  the  Board  of  Commissiooers  for  settling  the  claims  of  American 
citizens  against  the  republic  of  Mexico,  under  the  treaty  of  Guadalupe 
Hidalgo.  The  commissioners  decided  that  the  claim  was  not  valid 
against  the  United  States,  and  disallowed  it ;  Congress  has,  however, 
recognized  its  validity,"  • 

IIow  much,  or  rather  how  little  truth  there  is  in  this  introduction 
of  the  case  to  the  notice  of  the  commodore,  needs  hardly  to  be  pointed 
out.  No  claim  was  ever  presented  for  any  iron  houses  thrown  into 
the  river  Tobasco  in  the  fall  of  1846  ;  the  assertion  is  untrue.  Nor 
was  it  ever  alleged  that  this  was  done  ai  that  date^  to  prevent  the  ves- 
sels under  the  command  of  Commodore  Perry  from  ascending  that 
river.  Commodore  Perry  did  not  command  any  such  expedition, 
until  the  summer  or  autumn  of  1847.  This  is  the  second  untruth. 
No  such  claim  having  ever  been  presented  to  the  Board  of  Commis- 
sioners, there  was  no  foundation  for  the  assertion  that  it  was  before 
that  board  ;  as  little  for  the  next,  that  it  was  rejected  by  that  board  ; 
as  little  for  the  next,  that  its  validity  was  recognized  by  Congress. 

Here,  then,  in  one  short  document  proceeding  from  the  Comptroller, 
there  are  five  distinct  aberrations  from  the  truth  in  about  as  many  Hues. 
It  cannot  be  pretended  that  these  errors  occurred  in  the  copying  of  the 
original  documenlT,  for  I  have  at  this  moment  before  me  two  copies 
of  this  letter,  furnished  by  the  Comptroller,  corresponding  precisely 
in  words  and  figures,  and  made  out  at  remote  intervals  of  time.  No 
other  comment  need  be  made  to  an  honorable  man,  than  that  the  in- 
dividual thus  guilty  in  his  official  character  of  wresting  the  truth  is 
not  a  reliable  witness  to  assail  the  integrity,  veracity  or  honor  of  any 
one,  more  especially  of  any  one  against  whom  he  has  manifested  a 
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personal  feeling  of  hostility,  exacerbated  without  any  known  jnsl 
cause  ;  but  it  may  be  permitted  to  allude  to  a  sagacious  remark  of  an 
eminent  ancient  writer,  who,  had  he  lived  in  our  country  and  in  our 
times,  might  have  found  one  conspicuous  exemplar  of  his  maxim. 
Tacitus  says,  as  I  am  informed,  that  a  man  mav  forgive  an  injury 
which  has  been  designed  or  inflicted  upon  himself,  but  he  never  can 
forgive  the  man  whom  he  knows  he  has  wantonly  injured.  If  I  may 
be  permitted  to  add  to  this  aphorism,  I  should  say  that  a  double  sting 
is  given  to  this  bitterness  ci  hatred  by  the  fact,  that  the  original  at- 
tempt to  perpetrate  injury  has  been  ineffectual.  I  certainly,  and  I 
think  I  may  answer  for  my  counsel,  never  voluntarily  or  knowingly 
gave  offence  to  this  distinguished  functionary,  unless  the  repelling  of 
atrocious  calumnies  and  unjust  accusations  can  be  interpreted  as  such; 
never  uttered  a  word  which  even  he  could  construe  (I  mean  in  good 
grammar)  into  anything  offensive  or  personal. 

It  will,  however,  be  perceived  that  something  approaching  to  truth 
has,  it  may  be  presumed  unintentionally,  protruded  itself  amid  this 
mass  of  misrepresentation  and  mistatement.  Whatever  might  bare 
been  the  character  of  the  claim  which  the  board  disallowed,  or  the 
grounds  upon  which  it  had  been  rejected,  Congress  reversed  the  de- 
cision and  allowed  its  validity.  Buch  is  Mr.  Whittlesey's  own  aver- 
ment, and  the  confessions  even  of  a  criminal  are  at  the  bar  of  public 
justice  evidence  against  himself.  If  Congress  had  thus  passed  upon 
the  case  in 'the  manner  and  to  the  effect  thus  stated,  on  evidence  which 
was  satisfactory  to  that  body,  in  may  certainly  be  asked,  with  some 
degree  of  confidence,  did  the  Comptroller  possess  any  lawful  authority 
to  reverse  that  judgment  ? 

Again,  Mr.  Whittlesey,  in  his  letter  to  Mr.  Byan,  under  date  of 
26th  Marcji,  1855,  says  that  Captain  Levy  *'  petitioned  Congress  for 
a  further  allowance,  on  the  ground  that  his  papers  were  purloined  or 
lost  in  the  Department  of  State  or  before  the  Board  of  Commissioners." 
In  his  communication  to  Mr.  Trist  of  February  19,  1855,  he  says: 
*'  In  a  paper  addressed  to  the  accounting  officers,  Mr.  Levy  says  one 
principal  ground  for  the  passage  of  the  act  was  the  loss  of  his  papers 
filed  in  the  State  Department  and  before  the  Board  of  Commissioners." 

Making  all  reasonable  allowance  for  the  occasional  misstatements 
of  Mr.  W.,  it  is  presumed  that  it  cannot  be  doubted,  according  to  hL« 
own  view  of  the  subject,  that  the  ground  upon  which  the  claimant 
grounded  his  application  to  Congress  for  relief,  and  upon  which  Con- 
gress granted  his  prayer,  was,  that  his  papers  containing  the  evidence 
upon  which  his  claim  was  proved  were  lost  or  purloined  after  being 
placed  in  the  possession  of  the  government. 

We  have,  tnen,  arrived,  by  the  consent  of  all,  to  certain  clearly  es- 
tablished points — I 

1st.  That  the  claim  was  at  one  time,  viz :  March,  1850,  admitted 
as  valid,  without  an  single  exception  of  a  single  item,  and  this  upon 
the  case  as  it  then  stood  and  appeared. 

2d.  That  upon  a  subsequent  revision  of  that  decision  in  March, 
1851,  the  same  board  disallowed  most  of  the  items  on  the  single 
ground  of  a  defect  of  proof,  which  deficiency  of  proof  was  then  for  the 
first  time  discovered. 
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3d.  That  the  claimant  applied  to  Congress  for  relief  npon  the 
ground  that  the  proof  which  ne  had  filed  to  establish  his  claim  had 
been  designedly  purloined  or  accidently  lost  after  it  had  been  placed 
in  the  possession  of  the  officers  of  the  government. 

4th.  That  this  allegation  having  been  proved  to  the  satisfaction  of 
Congress,  an  act  was  passed,  re-affirming  the  original  decision  of  the 
Board  of  Commissioners,  establishing  the  validity  of  the  entire  claim 
and  leaving  to  the  accounting  officers  the  purely  ministerial  duty  of 
ascertaining  the  actual  amount  of  the  compensation  to  be  allowed. 

6th.  That  the  Auditor,  while  himself  placing  this  construction  upon 
these  proceedings,  had  determined  that  the  amount  due  to  the  claim- 
ant was  upwards  of  $54,000,  while  an  error  in  the  statement,  subse- 
quently pointed  out  and  acknowledged,  would  have  increased  this 
allowance,  to  the  amount  of  several  hundred  dollars,  while  an  item 
of  $50,000  was  disallowed  upon  grounds  which  in  no  way  involved  its 
validity  or  justice.  It  was  under  this  state  of  the  case  that  the  Comp- 
troller assumed  the  authority  already  stated,  and  undertook,  without 
any  legal  power,  to  institute  inquiries  for  the  purpose  of  obtaining 
grounds  upon  which  he  was  to  overrule  the  decisions  of  the  Board  of 
Commissioners  and  the  act  of  Congress. 

Having  learned  from  credible  sources,  as  early  as  September,  1854, 
that  Mr.  Whittlesey  had  instituted  inquiries  into  the  merits  of  my 
claim,  I,  on  the  3d  October  of  that  year  addressed  him  a  letter,  in 
which  I  asked  him  to  furnish  me  with  a  *' perfect  copy  of  all  docu- 
ments placed  in  your  possession  in  relation  to  said  claim,  &c.  Also, 
I  require  of  you  a  correct  copy  of  all  correspondence  you  may  have 
had  in  relation  to  my  claim  with  the  Secretary  of  State  or  any  other 
person  or  persons."  Receiving  no  satisfactory  answer  to  this  request, 
on  the  28th  January,  1855,  I  addressed  another  letter  to  the  Comp- 
troller, in  which  I  said  :  ^^  Having  been  informed  that  you  had  sent 
to  Tobasco  and  Laguna  for  documents  in  my  claim  some  five  months 
ago,  &c.,  it  will  afford  me  much  pleasure  to  facilitate  you  in  ob- 
taining anything  further  you  may  require,"  &c.  On  the  5th  March, 
1855,  another  paper  was  addresed  by  me  to  the  Comptroller,  in  which 
I  employ  this  language :  "  I  have  ascertained  that  you  have  been 
endeavoring  to  procure  evidence  to  invalidate  my  claim,  through  the 
instrumentality  of  persons  whose  names  even  I  have  been  unable  to 
obtain.  Ton  have  refused,  on  more  than  one  occasion,  to  inform  me 
what  are  the  points  upon  which  you  are  seeking  information,  the 
names  of  the  parties  to  whom  your  inquiries  were  addressed,  or  even 
the  answers  you  have  received  to  your  interrogatories.  Indepen- 
dently, then,  of  the  want  of  any  authority  in  the  Comptroller  to  take 
evidence  in  a  case  pending  before  him,  there  being  no  statute,  as  I 
am  advised,  which  confers  such  power,  or  sanctions  such  exercise  of 
power,  I  am  unable  to  reconcile  the  course  which  you  are  pursuing 
and  prescribe  for  my  government  with  any  principles  of  justice  or 
equity.  It  is  believed  that  in  no  tribunal  of  justice  existing  in  our 
country  has  either  a  party  (which  character  you  have  assumed  in  re- 
gard to  me)  or  the  court  on  its  mere  motion  ventured  to  adopt  such 
a  course  of  procedure."  "  Months  since  I  had  proflered  myself 
ready  to  waive  every  objection  to  your  want  of  authority  if  these  uni- 
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versally  recognized  principles  of  justice  were  extended  to  me.  I  of- 
fered to  join  you  in  addressing  interrogatories  to  any  witnesses  you 
might  wish  to  examine  in  this  country,  or  in  Mexico,  or  elsewhere. 
I  offered  to  you  every  facility  in  my  power  to  procure  such  additional 
information  as  you  might  think  pertinent  to  my  case,  and  to  allow 
evidence  thus  taken  by  mutual  consent,  and  when,  though  not  acces- 
sible to  both  parties,  yet  competent  and  admissable  in  the  adjudication 
of  my  case,  whether  it  had  a  tendency  to  annihilate  my  claim,  to  re- 
duce its  amount,  or  to  increase  it.  These  propositions,  which  no  man 
who  has  not  entire  confidence  in  the  justice  and  righteousness  of  his 
case  would  make^  and  which,  therefore,  would  commend  themselves 
to  the  judgment  and  conscience  of  any  upright  man,  were  rejected. 
Let  me  ask  you  also,  whether,  when  I  am  refused  permission  to  see 
the  answers  you  have  received  to  your  inquiries,  and  thus  to  be  en- 
abled to  see  whether  they  do  not  support  my  assertions,  or  at  worst 
to  have  the  opportunity  of  cross-examining  the  witnesses,  or  to  explain 
or  contradict  them,  is  it  not  a  palpable  denial  of  justice,  and  does  it 
not  involve  the  crime  of  suppression  of  testimony?  " 

Thelanguageofthispaperisquotedmoreat  large,  because  it  is  another 
of  the  documents  suppressed  by  the  Comptroller,  and  because  it  fur- 
nishes abundant  proof  of  the  course  of  conduct  pursued  by  both  parties 
in  this  controversy.  It  is  presumed  that  little,  if  anything,  more 
need  be  required  to  expose  the  conduct  and  character  of  llr.  Whittle- 
sey ;  but  I  cannot  refrain  in  this  connexion  to  quote  a  postcript  to  a 
letter  addressed  to  him  on  the  2d  April,  1855,  which  is  also  a  sup- 
pressed document :  '*  The  President  has  informed  me  that  you  have 
pronounced  my  entire  claim  fraudulent,  and  suggested  the  propriety 
of  instituting  criminal  proceedings  against  me.  Could  I  expect  at 
your  hands  even  such  a  measure  of  justice,  I  would  ask  you  to  put 
this  accusation  in  a  tangible  shape,  and  to  proceed  against  me  to  sub- 
stantiate the  truth  of  this  accusation,  which  I  shall  be  happy  to  meet." 

No  honest  or  honorable  man  can  but  appreciate  and  justify  the  ex- 
pression of  indignation  and  acrimony  which  such  a  course  of  conducton 
the  part  of  Mr.  Whittlesey  excited  in  my  mind  and  in  that  of  my  family 
andfriends.     This  is  buta  portion  of  the  wrongs  which  I  have  sustained. 

In  his  report  to  you,  which,  as  I  have  before  stated,  reached  me  on 
the  7th  July  of  the  present  year,  on  page  32  of  the  copy  transmitted 
to  me,  Mr.  Whittlesey  says  : 

"  On  the  22d  instant  I  sent  to  Mr.  Coxe  copies  of  several  letters  I 
had  previously  sent  to  different  gentleman,  and  copies  of  their  answers, 
and  said  ^  the  information  communicated  will  enable  you,  as  the  coun- 
sel of  Mr.  Levy,  to  propound  any  question  to  the  gentlemen  whose 
answers  have  been  furnished  that  you  may  deem  proper  and  neces- 
sary. 

This  language  would  be  likely  to  convey  the  impression  that  the 
Comptroller  had  transmitted  to  Mr.  Coxe  copies  of  the  correspond- 
ence which  he  had  been  holding  on  the  subject  of  my  claim.  Such 
an  impression  would  be  very  erroneous.  The  papers  communicated 
to  Mr.  Coxe  consisted  of  eleven  letters,  addressed  by  Mr.  Whittlesey 
to  as  many  parties,  with  their  several  answers,  all  bearing  date  from 
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the  ISth  February  to  the  20th  March.  It  will  be  perceived  that  his 
report  to  you  bears  date  the  Slst  March.  Mr.  Coxe's  reply  to  Mr. 
Whittlesey  is  dated  March  26,  and  was  received  on  the  same  day. 
As  this  receipt  is  stated,  page  32  of  the  report,  which  report,  or  at 
least  the  copy  furnished  to  me,  independently  of  the  appendix,  is  con- 
tained in  120  pages,  it  would  appear  that  about  88  pages  of  this  docu- 
ment were  prepared  between  the  26th  and  Slst  of  that  month.  The 
only  notice  which  Mr.  W.  takes  of  Mr.  Coxe's  paper  will  be  found  on 
page  32  of  his  report,  as  follows : 

"  On  the  26th  I  received  a  paper  of  45  pages  from  him  on  the  occa- 
sion of  submitting  the  correspondence  mentioned.  In  this  office  it  is 
copied  on  39  pages  of  cap  paper.  He  wishes  me  to  submit  his  letter 
to  the  President.  I  shall  submit  a  copy  of  it  with  pleasure  ;  and  if 
Mr.  Coxe  flatters  himself  with  the  opinion  its  further  promulgation 
would  add  favorably  to  his  private  or  professional  character,  I  will 
;ive  it.  Copy  of  my  letter,  to  which  is  a  list  of  the  papers  marked 
1.     His  39  pages  are  designated  Q  2." 

The  confusion  which  characterizes  this  extract  would  lead  to  the 
suspicion  that  the  Comptroller  found  in  the  document  referred  to 
something  rather  hard  of  digestion.  Certainly,  if  a  complete  and  full 
exposure  of  the  injustice,  illegality,  and  oppression,  which  had  marked 
the  entire  course  of  the  Comptrollers-had  manifested  his  gross  mis- 
representations, duplicity,  and  feeble  logic,  which  had  even  then  been 
exhibited ;  the  utter  want  of  credit  to  be  given  to  the  witnesses  he 
produced,  as  shown  in  their  want  of  consistency  with  each  other  and 
with  themselves — every  point  of  which  was  sustained  by  the  clearest 
proof,  could  awaken  the  conscience,  ruffle  the  temper,  or  disturb  the 
placid  tranquillity  of  the  Comptroller,  it  is  not  surprising  that  such 
were  the  effects  produced.  Whether  **  Mr.  Coxe  flatters  himself  with 
the  opinion  its  further  promulgation  would  add  favorably  to  his  pri- 
vate or  professional  character,"  (it  will  not  do  to  spoil  this  beautiruUv 
expressed  sentence,  or  to  blunt  the  point  of  the  sarcasm  or  wit  whicn 
it  contains,)  is  a  matter  of  little  importance ;  but  I  wish  that  the 
entire  document  may  be  carefully  perused  by  your  excellency,  and 
may  be  transmitted  to  Congress.  How  far  it  will  redound  to  the 
credit  of  Mr.  Whittlesey  it  is  not  necessary  for  me,  on  this  occasion, 
to  express  an  opinion.  As  the  document  is  in  your  possession,  or 
may  with  facility  be  obtained,  I  shall  not  extend  this  paper  by  pre- 
senting even  a  synopsis  of  its  contents. 

The  reproduction  of  this  correspondence,  as  corroborating  the  views 
of  Mr.  Whittlesey  by  the  statements  of  his  correspondents,  without 
any  reference  to  the  mass  of  evidence  by  which  those  statements  are 
falsified,  requires  of  me  to  say  that  I  fully  endorse  and  sanction  every 
assertion  which  Mr.  Coxe  makes,  and  adopt  every  argument  which 
he  has  employed  throughout  the  comments  he  has  made  upon  the 
matter. 

This  correspondence  was  the  only  part  of  the  information  which  the 
Comptroller  had  collected  which  he  communicated  to  me  or  to  my 
counsel,  until  he  sent  to  me  a  copy  of  his  report,  in  July  last.  He 
uniformly  replied  to  my  inquiries  on  the  subject,  that  he  would  neither 
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inform  me  of  the  points  to  which  his  inqniries  were  directed,  the  par- 
ties to  be  interrogated,  or  the  answers  which  he  received.  It  was  only 
when,  after  the  lapse  of  more  than  three  months  subsequent  to  the 
date  of  his  final  decision,  his  report  was  communicated  to  me,  that  I 
could  gather  any  information  as  to  the  nature  of  the  grounds  of  his 
decision,  or  of  the  so-called  evidence  upon  which  it  was  founded.  It 
was,  of  course,  then  too  late  to  meet  the  one  by  argument,  or  contra- 
dict the  other  by  proof.  The  only  precedent  for  such  a  course  by  any 
tribunal  is  the  poetical  description  of  a  court  holding  its  sessions  in  a 
place  not  to  be  named  to  '*  ears  polite,"  in  which  the  judge  is  repre- 
sented as  first  pronouncing  judgment  and  inflicting  punishment,  and 
then  hearing  the  merits.  Mr.  Whittlesey  even  transcends  the  power 
of  the  poet's  imagination.  Even  after  judgment  is  pronounced  and 
carried  into  execution  he  retains  his  cautious  silence. 

In  a  communication  received  from  him  while  this  paper  is  in  a 
course  of  preparation,  dated  September  15,  1855,  asking  for  certain 
papers,  he  says  :  "  You  were  furnished,  as  far  as  was  cmvenient,  with 
a  copy  of  my  decision,"  &c.,  "and  with  copies  of  all  the  papers  re- 
ferred to  in  my  decision."  "  A  decision  was  made  in  your  case  on 
the  31st  March,  and  no  copies  of  any  papers  on  file  vnll  be  fumished 
from  this  office  withou  r  requested  by  Congress,  or  the  Court  of  Chim^ 
or  other  controlling  author  if  y,  to  have  them  made  and  transmitted."  It 
is  not  for  me  to  criticise  the  grammatical  accuracies  and  classical 
beauty  and  purity  of  the  language  of  this  eminent  functionary,  doubt- 
less equally  and  justly  distinguished  for  these  accomplishments  of  the 
scholar  as  for  his  undeviating  integrity  and  unswerving  conscientious- 
ness in  the  discharge  of  his  official  duties.  I  cannot^  however,  refrain 
from  commenting  upon  the  grounds  assumed  by  the  Comptroller  in 
asserting  his  intention  to  withhold  from  a  party  interested  in  reputa- 
tion as  well  as  property  all  the  information  which  he  officially  pos- 
sesses which  may  be  thought  to  subserve  his  interests  or  to  vindicate 
his  character,  unless  Congress  requests  I  Suppose  Congress  com- 
mands ?  Suppose  you  order  the  exhibition  of  these  suppressed  papers, 
are  they  to  be  produced  only  at  the  pleasure  of  the  Comptroller  or  of 
his  successor  in  office  ?  It  is  at  all  events  plain,  that  unless  I  can 
successfully  invoke  the  interposition  of  "  some  controlling  authority," 
I  am  to  be  precluded  from  any  access  to  any  document,  even  of  Mr. 
Whittlesey's  own  procurement,  from  persons  whom  he  has  himself 
selected  as  reliable  authorities,  if  the  statements  made  by  those  par- 
ties shall  have  a  tendency  to  sustain  my  assertions  or  to  disprove  his 
calumnies.  Thus  limited  and  thus  restricted,  it  can  scarcely  be  ex- 
pected that  I  should  be  able  to  answer  the  foul  aspersions  upon  my 
personal  integrity  and  veracity  which  have  been  so  profusely  poured 
out  by  this  high  functionary.  Ensconsing  himself  behind  the  ram- 
parts of  official  dignity  and  official  power,  he  can  inflict  his  blows  and 
shoot  his  envenomed  arrows,  from  his  rifle  pits  and  ambuscades  can 
assail  the  reputation  of  men  who  have  never  injured  him,  while  be 
refuses  to  furnish  the  means  at  his  command  to  vindicate  the  honor 
and  establish  the  rights  of  citizens  of  his  own  country,  to  whom  he 
was  and  is  under  the  solemn  obligations  to  administer  impartial 
justice. 
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Mr.  Whittlesey  bae  intimated  his  objections  growing  ont  of  the 
length  of  the  papers  submitted  by  my  counsel,  which,  whether  from 
their  length  or  other  difficulties  to  be  overcome,  he  was  unable  to 
answer.  This  paper  has  already  been  extended  beyond  what  had  been 
anticipated  when  it  was  commenced,  and,  therefore,  instead  of  contin- 
uing my  remarks  throughout  the  entire  paper  of  Mr,  Whittlesey  upon 
the  deficiencies  which  I  have  already  noticed,  I  shall  now  bring  to 
your  attention  some  of  the  prominent  instances  in  which  he  has,  in 
my  judgment,  been  guilty  of  equally  gross  errors  of  a  positive  cha- 
racter. 

It  is  unnecessary  to  allude  with  much  particularity  to  the  statement 
of  Governor  Marcy  as  to  the  perfect  accuracy  and  fidelity  with  which 
the  papers  in  the  State  Department  were  preserved,  when  we  recall 
the  assertion  he  himsDlf  has  made,  that  in  regard  to  certain  receipts 
for  papers,  he  infers  they  may  have  bten  destroyed  when  they  ceased 
to  be  regarded  as  important ;  when  it  is  remembered  that  several  doc- 
uments shown  by  the  statements  of  Mr.  Burke,  Mr.  Trist,  and  other 
less  reliable  parties,  to  have  once  been  on  file  in  that  department,  can- 
not now  be  found  there  ;  when  we  recall  the  late  public  disclosure 
that  a  most  important  paper,  which  the  memoranda  in  the  department 
show  was  once  deposited  there,  cannot  be  found,  and  no  trace  of  it 
exists,  it  will  be  perceived  that,  however  unwelcome,  such  truths  may 
exist.  A  Secretary  of  State  has  furnished  us  with  this  evidence, 
showing  that  important  public  papers,  which  even  the  records  of  the 
department  show  were  once  on  its  files,  have  disappeared.  The  evi- 
dence, if  it  is  entitled  to  so  high  a  character,  whicn  Mr.  W.  has  pro- 
duced establishes  the  same  fact.  Even  Mr.  Caleb  Smith  admits  that 
he  heard  complaints  made  that  papers  deposited  in  the  State  Depart- 
ment could  not  be  found  among  the  archives  of  the  board  ;  and  other 
witnesses  speak  of  other  documents  of  which  no  trace  can  now  be 
discovered.  The  suggestion  of  Mr.  Marcy,  that  some  of  the  receipts 
may  have  been  subsequently  destroyed  as  worthless,  need  only  be  thus 
noticed. 

It  would  occupy  much  time  to  notice  all  the  perversions  and  mis- 
statements with  which  this  report  is  filled.  Some  few  will,  however, 
be  noticed  as  specimens.  As  has  been  shown,  in  page  32,  Mr.  W. 
promises  to  comply  with  the  request  of  Mr.  Coxe  to  send  a  copy  of  his 
communication  of  the  26th  March  to  the  President.  In  page  116  he 
says :  *'  I  have  to  state  that  I  am  absolved  from  so  doing  because  hei 
gent  a  copy  of  it  to  the  President  by  Mr.  Levy  before  I  had  written 
out  all  the  above  remarks."  It  is  true  that  I  did  inform  the  Presi- 
dent of  the  existence  of  such  a  paper^  and  offered  to  show  it  to  him, 
but  the  President,  from  want  of  time,  declined  reading  it.  On  pa^es 
117  and  118  he  says  that  I  called,  on  the  2d  March,  and  handed  him 
a  communication  in  Spanish,  addressed  to  me  by  Manuel  Diez  de 
Bonilla,  by  the  name  and  des(  ription  of  Mr.  Thomas  P.  Levy,  Wash- 
ington, at  the  botiom  of  which  is  a  certificate  of  His  Excellency  J.  N. 
Almonte,  &c.,  that  the  signature  of  De  Bonilla,  Minister  of  Foreign 
Relations,  was  genuine.  He  further  states  that  I  handed  to  him  at 
the  same  time  a  translation  of  the  letter  of  Bonilla,  omitting  the 
signature  and    omitting  entirely  the   certificate  of   Mr.  Almonte. 
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^^  The  omission  of  Mr.  Almonte's  certificate  is  an  important  fact,  in- 
asmuch as  it  contains  information  that  documents  from  Mexico  were 
sent  to  Mr.  Levy  at  this  city  as  early  as  14th  December,  1854."  He 
further  avers  that  '^Mr.  Almonte  also  stated  in  the  same  certificate 
that  the  papers  demanded  by  Mr.  Levy  were  sent  to  him  and  certified 
at  Washington  on  the  14th  December,  1854."  This  is  a  sheer  fabri- 
cation, obviously  designed  to  convey  an  impression  most  unfavorable 
to  my  character.  With  whom  this  infamous  misrepresentation  ori- 
ginated it  is  not  in  my  power  positively  to  assert.  It  is  sufi&cient  for 
me  to  know  that  Mr.  Whittlesey  has  lathered  the  falsehood  and  offi- 
cially proclaimed  it.  I  have  at  this  moment  before  me  Mr.  Whittle- 
sey's official  copy  of  the  original  letter  of  Mr.  Bonilla,  dated  Mexico, 
November  4,  1854,  and  of  the  certificate  appended  to  it  by  General 
Almonte.  I  have  also  a  copy  of  a  translation  of  the  former,  made  by 
myself,  and  furnished  with  the  original  to  Mr.  Whittlesey  in  March 
last.  I  have  also  the  copies  of  the  translation  of  both  adopted  by 
the  comptroller,  and,  as  he  says,  made  by  a  Mr.  Peters,  of  the  Treas- 
ury Department.  I  have  also  a  translation  of  both  papers,  recently 
made  by  Mr.  Carlisle,  one  of  my  counsel^  a  gentleman  of  unimpeached 
probity,  and  acknowledged  by  all  competent  judges  to  be  one  of  the 
most  accomplished  Spanish  scholars  in  our  country.  Between  ny 
translation  of  the  letter  and  that  of  Mr.  Carlisle  there  is  throagbout 
the  most  entire  accord,  while  both  vary  in  many  particulars  from  that 
of  Mr.  Whittlesey.  Mr.  Carlisle's  version  of  General  Almonte's  cer- 
tificate is  wholly  different  from  that  of  the  comptroller.  In  fact,  the 
latter  is  an  absurdity  on  its  face.  I  shall  be  excused  for  subjoining  a 
copy  of  each. 

That  of  the  Comptroller  is  in  these  words: 

"The  undersigned,  minister  plenipotentiary  of  the  Mexican  republic 
near  the  government  of  the  United  States,  certify  that  the  signature 
of  the  above  document  is  that  of  his  excellency  Don  Manuel  Diez  de 
Bonilla,  minister  of  the  foreign  relations  of  Mexico,  and  that  the 
papers  demanded  by  Mr.  Levy  were  sent  to  him,  and  certified  at 
Washington  on  the  14th  December,  1854. 

"J.  N.  ALMONTE." 

The  translation  by  Mr.  Carlisle  is  as  follows : 

*'  The  undersigned,  envoy  extraordinary  and  minister  plenipoten- 
tiary of  the  Mexican  republic  near  the  government  of  the  tfnited 
States,  certifies  that  the  aforegoing  signature  is  the  same  which  bis 
excellency  Manuel  Diez  de  Bonilla,  minister  of  foreign  affairs  of 
Mexico,  is  accustomed  to  use,  and  at  the  request  of  Mr.  Levy  this 
certificate  is  despatched  in  Washington  December  14,  1844. 

*'J.  N.  ALMONTE." 

A  comparison  of  these  two  versions  shows  the  discrepancy  between 
them.  A  comparison  of  them  with  the  original  can  leave  no  doubt 
on  the  mind  of  any  one  even  tolerably  acquainted  with  the  Spanish 
language  that  the  former  was  the  production  of  a  person  ignorant  of 
that  language  as  well  as  of  the  ordinary  forms  of  official  certificates. 
Without  date,  it  purports  to  be  an  original  paper,  and  certifying  to 
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the  delivery  of  papers  demanded  by  Mr.  Levy,  without  saying  of 
whom  the  demand  was  made,  or  what  papers  Mr.  Levy  had  demanded. 
The  latter  translation  is  manifestly  the  work  of  a  gentleman  who  well 
understood  what  he  had  undertaken  to  perform.  The  former  com- 
manded the  approval  of  Mr.  Whittlesey,  for  it  countenanced  a  false 
aspersion  upon  my  character ;  the  latter  will  recommend  itself  to  the 
judgment  of  every  Spanish  scholar  who  has  no  personal  malignity  to 
gratify.  In  this  connexion  it  may  not  be  irrelevant  to  state  that  I 
have  more  recently  received  from  Mr.  Bonilla  a  letter  dated  19th  Feb- 
ruary, 1855,  in  answer  to  one  which  I  addressed  to  him  on  the  6th  of 
January,  of  which  I  am  also  furnished  with  a  translation  by  Mr, 
Carlisle,  as  follows : 

"Mexico,  February  19,  1855. 

"  Esteemed  Friend  :  I  reply  to  your  favor  of  the  6th  ultimo,  inform- 
ing you  that  the  reason  why  the  documents  which  you  need  have  not 
been  transmitted  has  been,  that  they  have  not  yet  been  received  from 
the  Secretaries  of  War  and  the  Treasury,  to  whom  application  was 
made  for  them.  I  have  brought  it  to  their  notice  again,  and,  in  view 
of  the  answer,  I  will  transmit  them  to  you,  or  in  place  of  them  the 
certificate  which  is  desired. 

"Without  time  for  more,  I  repeat  that  I  am  your  affectionate  and 
faithful  servant,  &c." 

I  need  not  ask  any  gentleman  what  is  the  opinion  he  is  compelled 
to  form  of  an  officer  of  the  government  who,  invested  with  limited 
powers,  but  high  responsibilities,  has  thus  been  shown  in  violation  of 
the  trust  confided  to  him,  which  he  was  bound  by  every  consideration 
of  honor  and  duty  faithfully  and  impartially  to  administer,  avails 
himself  of  the  authority  thus  conferred  to  utter  such  gross  falsehoods, 
and  upon  such  fabricated  testimony  to  promulgate  such  aspersions 
upon  the  character  of  those  with  whom  he  is  brought  into  offipial 
contact. 

The  blind  malice  of  this  charge  made  by  the  Comptroller  is  mani- 
fest on  the  face  of  it,  since  my  translation  was  accompanied,  as  he 
shows,  by  the  original,  so  that  if  the  translation  were  false  I  fur- 
nished the  means  of  correcting  it. 

I  cannot  yet  afford  to  take  leave  of  this  gentleman.  Mr.  Whittlesey 
introduces  among  the  documents  upon  which  he  relies  to  annihilate 
my  claim  and  to  asperse  my  character  and  outrage  me,  (while  denying 
my  reasonable  request  to  learn  from  whom  and  about  what  he  was 
inquiring,)  a  consular  certificate  from  a  Mr.  B.  M.  Harrison,  to  which 
cither  Mr.  Harrison  or  Mr,  Whittlesey,  I  neither  know  nor  care 
which,  has  appended  certain  papers,  which  from  the  testimony  before 
me — that  furnished  by  Mr.  Whittlesey  alone — is  obviously  false,  I 
cannot  feel  justified  in  charging  it  upon  Mr.  Harrison,  while  it  may 
be  that  the  charge  ought  to  rest  upon  the  latter. 

The  paper  purporting  to  be  (how  truly  I  submit  to  your  judgment) 
under  the  signature  and  official  seal  of  Mr.  Harrison,  beais  date 
^*  Consulate  of  the  United  States,  Kingston^  Jamaica,  12th  March, 
1839,"  and  certifies  ^^that  Capt.  Jonas  P.  Levy,  of  the  American 
brig  Ganniclefft,  personally  appeared  before  me,  and  made  oath  that 
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the  annexed  invoice,  amounting  to  |4T5,  is  the  actnal  cost  of  sucli 
articles  in  their  present  state  of  manufacture."  Appended  to  this 
certificate  is  what  purports  to  be  an  invoice,  manifestly  absurd  on  its 
face.  But  the  particular  points  to  which  youf  attention  is  requested 
are:  1st.  That  this  paper  bears  date  12th  March,  1840,  precisely  a 
year  after  the  date  of  the  consular  certificate.  2d.  Approved  Uth 
March,  1840.  3d.  That  it  is  signed  by  A.  Lopez,  as  it  appears,  on 
the  12th  March,  1840,  and  does  not  bear  my  signature.  4th.  That 
among  the  items  is  "3  casks  iron  cottages,  at  |34 — 102,"  thus  placed 
as  of  the  value  of  |102,  while  Mr.  Whittlesey  had  abundant  evidence 
to  show  that  the  claim  was  for  102  pieces,  which  on  this  paper  he,  or 
whoever  fabricated  it^  represents  the  value  to  be  $102. 

Again,  appended  to  Mr.  Porter's  certificate,  by  whom  we  know 
not,  is  another  paper^  purporting  to  be  an  '^  entry  of  merchandise 
imported  into  the  port  of  New  Orleans  by  M,  P.  Levy  in  the  brig 
Ganniclefit,  Levy  master,  from  Kingston,  Jamaica."  The  paper,  it 
will  be  observed,  has  the  only  date  of  February  20,  1855,  but  is 
utterly  silent  as  to  when  the  importation  was  made,  and  does  not 
correspond  with  the  invoice.  Again,  annexed  to  this  certificate  is 
what  appears  to  be  a  blank  draft  of  ihe  oath  of  the  owner,  in  cases 
where  goods,  wares  and  merchandise  have  been  actually  purchased, 
and  another,  entitled  "  Consignee,  importer  or  agent's  oath,"  and  in 
this  case  purports  to  be  sworn  to  by  Martin  P.  Levy,  to  an  invoice 
and  bill  of  lading.  No  bill  of  lading  is  annexed ;  no  signature  of 
the  collector  appears,  and  the  names  at  the  foot  are  M.  P.  Levy,  per 
J.  P.  Levy,  and  (signed)  D.  0.  Hincks,  D.  Att'y.  This  curions 
document  is  dated  9th  April,  1840.  Again,  there  is  added  another 
paper  without  heading,  and  which  I  confess  myself  unable  to  compre- 
hend, but  at  the  bottom  is  found  this  entry,  "  Paid,  June,  1840." 

It  certainly  would  require  the  astuteness  of  Mr.  Whittlesey  to 
ground  upon  such  evidence  any  allegation  of  fraud.  A  consular  cer- 
tificate, dated  at  Jamaica  in  March,  1839,  to  prove  a  fact  which  is 
again  alleged  to  have  occurred  a  year  later;  then  an  oath,  said  to 
have  been  taken,  or  at  least  signed,  by  proxy,  before  whom  does  not 
appear  ;  a  form  of  an  oath  which  is  not  said  to  have  been  taken  bj 
any  one  ;  and  a  paper  coming  from  we  know  not  where,  having  no 
date  or  signature.  Upon  such  papers  is  it  not  an  outrage  upon  decencr, 
common  sense  and  common  honesty  that  Mr.  Whittlesey  has  under- 
taken, unfortunately  not  in  terms  which  might  sustain  an  action  for 
an  infamous  and  false  libel,  to  impugn  the  character  of  a  man  whose 
integrity  has  never  before  been  impeached,  whose  services  to  his 
country  you  are  familiar  with. 

It  would  be  disgusting  and  repulsive  to  my  feelings  to  pursue  this 
subject  further.  Other  and  equally  convincing  proofs  might  be 
adduced  to  show  the  unprincipled  mendacity  and  unprovoked  malig- 
nity of  Mr.  W.  I  have  furnished  you  with  grounds  upon  which  to 
institute  an  inquiry.  If  conducted  by  honorable  men,  I  shall  fail  to 
establish  the  truth  of  all  I  have  said,  and  much  more,  I  shall  not 
quarrel  with  the  tribunal  which  may  convict  me  of  bearing  false  wit- 
ness against  my  neighbor.  If,  on  the  other  hand,  through  such 
investigation  as  you  may  think  proper  to  direct,  Mr.  Whittlesey  shall 
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be  found  guilty  of  the  charges  which  I  have  preferred  against  him,  I 
cannot  but  expect  at  your  hands  an  appropriate  punishment  to  him 
and  recompense  to  myself.  For  the  present,  I  await  the  decision  of 
the  President.  The  further  prosecution  of  this  examination  of  the 
conduct  and  language  of  Mr,  Whittlesey  would  be  equally  loathsome 
and  disgusting.  If  I  have  been  successful  in  fixing  upon  him  the 
grave  charges  that  I  have  preferred,  it  devolves  upon  you  to  aflford 
the  proper  remedy.  If  the  proofs  I  have  furnished  shall  fail  to  con- 
vince your  mind,  I  must  look  elsewhere  for  justice,  and  develope  more 
at  length  and  detail  the  enormities  of  which  I  complain  and  others 
equally  flagrant  which  I  am  prepared  to  establish. 

^  I  have  the  honor  to  subscribe  myself,  very  respectfully,  your  obe- 
dient servant, 

JONAS  P.  LEVY, 
September,  1855. 


Q  2. 

Washington,  March  26,  1855. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  communi- 
cation addressed  to  me  under  date  of  the  22d  instant,  ^^accompanied 
by  copies  of  several  letters  addressed  to  different  gentlemen,  and  their 
answers,  in  regard  to  the  statements  and  charges  of  Mr.  Levy  in  the 
matters  to  which  they  refer."  It  would  have  been  more  satisfactory 
had  you  informed  me  that  this  package  comprehended  all  the  letters 
or  inquiries  you  had  addressed  to  different  persons  in  reference  to  this 
long-protracted  case,  and  all  the  responses  you  had  received  from  all 
the  parties  from  whom  you  had  sought  information.  It  would  have 
been  more  satisfactory  if  the  whole  of  what  you  consider  as  legal 
testimony  had  been  submitted  at  once  and  collectively,  so  that  an 
opportunity  should  have  been  allowed  me  of  seeing  at  once  all  the 
grounds  that  are  to  be  taken,  to  know  wherein  and  to  what  extent 
the  statements  of  Captain  Levy  have  been  sustained,  and  how  far  they 
have  been  assailed  or  contradicted.  On  these  important  matters  we 
are  kept  in  entire  ignorance.  We  know  not  what  you  have  received, 
from  whom,  or  about  what,  nor  how  much  is  retained  and  kept  from 
our  knowledge,  or  to  be  made  the  ground  of  your  action,  without 
being  communicated  to  us.  How  far  this  mode  of  proceeding  can  be 
reconciled  with  even  a  show  of  justice  and  impartiality  may  safely  be 
submitted  to  any  individual  in  the  community  who  is  acquainted 
with  and  recognizes  the  obligations  imposed  by  law  or  equity. 

Before  submitting  to  you  any  special  remarks  upon  the  several 
papers  submitted  to  me,  1  will  offer  a  few  general  observations. 

The  answers  of  your  several  correspondents  are,  according  to  your 
own  statements  of  them,  elicited  to  operate  upon  ^^  the  statements  and 
charges  of  Mr.  Levy."  It  would  appear,  from  the  tenor  of  your 
inquiries^  that  these  ^^  statements  and  charges"  refer  principally,  if 
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not  exclusively,  to  two  subjects :  Ist.  The  allegation  that  certain 
important  papers  which  Captain  Levy  represents  that  he  deposited 
in  the  Department  of  State,  either  in  person  or  by  his  counsel  and 
agents,  have  disappeared,  and  cannot  now  be  found.  2d.  The  allega- 
tions he  has  made  m  reference  to  certain  iron  houses  which  he  states 
belonged  to  him,  and  which,  after  his  illegal  expulsion  from  Mexico 
in  1846,  were  taken  possession  of  by  the  Mexican  authorities,  and 
'  placed  in  the  river  to  prevent  the  approach  of  the  American  squadron 
to  the  city  of  Tobasco  in  1847. 

It  must  be  borne  in  mind  that,  so  far  as  we  have  been  permitted  to 
know  anything  of  your  proceedings,  you  have  not  had  one  single 
individual  whom  you  have  interrogate  examined  under  oath.  In- 
quiries have  been  addressed  to  them  objectionable  in  every  point  of 
view,  as  indicating  in  the  plainest  way  what  answers  they  were  ex- 
pected, and  we  do  not  go  too  far  when  we  add  what  answers  it  ^^ 
wished  they  should  give.  Another  remarkable  fact  appears:  Althongli 
this  case  has  been  before  you  for  action  for  seven  months,  not  one  of 
the  letters  of  inquiry  which  you  have  submitted  to  us  bears  an  earlier 
date  than  February  12,  1855,  about  six  months  after  you  had  the  case 
before  you  for  action  ;  yet,  so  far  as  you  possessed  jurisdiction  under 
the  act  of  Congress,  you  were  in  full  possession  of  all  the  grounds  upon 
which  the  claim  was  rested  at  the  same  time  the  case  came  before  yon 
for  your  official  action.  Can  you  assign  any  reasonable  or  even 
plausible  ground  for  this  delay?  We  entertain  little  doubt  that  yon 
could.  We  were  informed  as  early  as  last  September  that  you  m 
instituted  inquiries  ;  what  they  were  or  to  whom  addressed  we  could 
not  learn.  Tou  must  pardon  us  for  the  surmise,  that  those  original 
inquiries  in  New  York  and  Mexico  elicited  nothing  upon  which  yon 
could  base  a  refusal  to  admit  the  claim.  This  must,  of  course,  rest  at 
present  upon  mere  suspicion  ;  but  it  is  hoped  that  when  this  subject 
IS  again  brought  for  examination  before  a  tribunal  competent  to  call 
for  and  enforce  obedience  to  the  call  everything  will  be  exposed  to 
light.  Again,  you  have  formally  notified  Captain  Levy  that  should 
he  desire  to  take  further  testimony  to  establish  his  case,  you  vill 
expect  to  be  notified  of  the  names  of  the  witnesses  to  be  examined,  the 
time  and  place  of  said  examination,  and  even  of  the  name  of  the  officer 
before  whom  the  testimony  is  to  be  taken.  Notwithstanding  you  haye 
thus  prescribed  these  rules  for  his  government,  you  have  not  only  in 
every  instance  violated  them  yourself,  but  have  rejected  the  repeated 
applications  of  himself  and  counsel  to  permit  them  to  join  in  the 
inquiries,  to  know  even  what  were  the  subjects  of  inquiry,  or  the 
names  of  the  persons  to  whom  they  were  addressed. 

On  these  several  grounds  we  now  renew  the  protest  which  we  have 
before  made  against  this  mode  of  proceeding,  oDviously  calculated,  wc 
refrain  from  saying  as  manifestly  designed,  not  to  further  and  pro- 
mote, but  to  retard  and  defeat  the  ends  of  justice. 

In  the  inquiries  you  have  addressed  to  various  parties,  you  seem  to 
have  lost  sight  of  the  matters  left  to  your  decision.  You  strike  at  the 
very  validity  and  existence  of  any  claim  whatever  on  the  part  of  Cap- 
tain Levy.  This  case,  as  I  apprehend  you  already  know,  was  presented 
before  the  late  Board  of  Mexican  Commissioners.     (Excuse  me  for 
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using  this  specific  appellation,  to  which  I  think  they  are,  however, 
justly  entitled.)  Dissatisfied  with  the  award  made,  Captain  Levy  ap- 
plied to  Congress,  and  the  committee  created  to  investigate  the  matter 
reported  a  bill  for  his  relief,  and,  being  unable  from  want  of  time 
to  determine  the  amount  to  which  he  was  entitled,  left  it  to  the  ac- 
counting officers  of  the  treasury  to  investigate  and  fix  that. 

The  application  of  Captain  Levy  was,  as  you  well  know,  grounded 
principally  upon  his  allegation  that  the  papers  which  he  had  exhibited 
and  duly  filed  i^  the  Department  of  State  had  been  lost.  We  say  that 
you  were  perfectly  cognizant  of  this  fact ;  for,  in  your  inquiries,  espe- 
cially those  addressed  to  the  members  of  the  late  board,  you  quote  at 
large  the  language  of  this  memorial,  as  well  as  of  a  subsequent  one. 
It  is  taken  for  granted  that  you  were  acquainted  with  the  evidence 
laid  before  that  committee,  upon  which  they  proposed  the  bill  for  the 
relief  of  Captain  Levy,  which  was  subsequently  enacted  into  a  law  by 
the  unanimous  concurrence  of  both  Houses. 

We  had  supposed  this  to  be  a  decisive  decision  upon  not  only  the 
main  question  but  upon  this,  the  main  and  principal  ground  upon 
which  the  case  rested.  In  your  letter  to  Mr.  Trist  you  also  distinctly 
state  the  fact,  as  also  in  that  to  Byan  ;  notwithstanding  this,  a  point 
on  which  we  had  no  ground  to  suppose  that  the  accounting  officers  of 
the  treasury,  to  whom  alone  was  confided  the  power  and  authority  to 
ascertain  the  amount  due,  were  neither  required  nor  authorized  to 
go  into  the  examination  of  the  preliminary  question,  which  merely 
involved  the  inquiry  into  the  truth  of  the  allegation  that  the  papers 
which  Capt.  Levy  had  asserted  were  placed  in  the  Department  of  State 
and  not  now  to  be  found,  was  true  or  not,  but  recognizing  and  assuming 
that  as  an  established  fact,  what  was  the  amount  of  damage  which  he 
had  sustained,  and  which  in  justice  he  was  entitled  to  receive. 

That  this  was  the  true  and  only  point  of  inquiry  left  open  is  per- 
fectly manifest  from  all  the  proceedings  in* the  case.  The  Auditor, 
the  late  lamented  and  worthy  man,  (Mr.  Pleasanton,)  so  regarded  and 
treated  it.  It  is  hoped  that  it  will  not  be  considered  invidious  to  say  that 
you  yourself  appear  at  least  to  have  so  regarded  it  up  to  a  very  recent 
period.  In  your  communication  to  Commodore  Perry,  dated  February 
12  of  the  present  year,  little  more  than  a  month  since,  and  when  the 
case  had  been  before  you  for  nearly  six  months,  you  say :  *^  The  com- 
missioners decided  that  the  claim  was  not  valid  against  the  United 
States,  and  disallowed  it ;  Congress,  however,  has  allowed  its  valid- 
ity." Now,  sir,  with  the  award  of  the  commissioners  before  you, 
it  is  not  easy  to  understand  your  first  assertion  that  the  commis- 
sioners had  decided  against  its  validity,  when  the  document  shows  on 
its  face,  and  in  the  most  distinct  and  positive  terms,  that  in  not  one 
item  of  the  claim  had  the  board  decided  against  its  validity,  but  that 
on  reference  to  every  item  of  the  claim  it  had  merely  decided,  not  that 
it  **  was  not  valid  against  the  United  States,"  but  that  thiere  was  a 
defect  of  evidence  to  establish  the  facts ;  and  as  to  the  last  item,  viz., 
that  which  respects  the  iron  houses,  it  was  a  valid  claim,  but  that  the 
evidence  was  not  sufficient  to  enable  the  board  to  determine  what  was 
the  amount  of  damage  to  which  the  party  was  entitled. 

The  concluding  part  of  the  sentence  in  your  letter  to  Commodore 
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Perry  is,  however,  consideriDg  the  circumstances^  of  particular  weight 
and  import.  You  there  say  that  Congress,  however^  has  recognized  its 
validity.  In  your  letter  to  Mr.  Byan  you  say,  in  reference  t^  the 
claim  of  Captain  Levy,  he  ^'  obtained  an  allowance  for  $3,675  ;  after- 
wards he  petitioned  Congress  for  a  further  allowance,  on  the  ground 
that  his  papers  were  purloined  or  lost  in  the  Department  of  State  or 
before  the  Board  of  Commissioners."  If  that  was  the  ground  upon 
which  the  memorial  to  Congress  for  relief  was  placed,  and  conse- 
quently that  upon  which,  after  investigation,  Congress  passed  the  act 
for  his  relief,  may  we  not  be  permitted  to  ask  what  right  or  authority 
have  you,  as  an  ^^  accounting  officer  of  the  treasury,"  to  go  behind 
that  adjudication,  and  institute  inquiries  as  to  whether  the  facts 
averred  by  the  memorialist  were  true  or  not?  Whether  the  decision 
of  Congress  was  right  or  wrong?  Has  the  veto  power  been  reposed 
in  every  subordinate  official  of  the  government  as  well  as  in  the  Prea- 
dent  of  the  United  States  ?  The  Supreme  Court  has  decided  that  even 
in  regard  to  the  act  of  legislation  of  a  State  the  executive  and  judiciary 
have  no  authority  to  go  oehind  the  act  done.  Lest  any  misapprehen- 
sion should  again  occur  in  this  matter  we  feel  it  our  duty  to  say,  that 
in  this  and  the  other  communications  to  you,  after  what  has  occurred, 
after  all  the  protests  which  have  been  made  against  your  coarse  or 
procedure,  it  would  be  absurd  to  flatter  ourselves  that  any  facts  or 
arguments  that  can  now  be  presented  would  change  your  course  ;  bat 
fortunately  there  are  other  tribunals  before  which  the  subject  can  be 
re- examined,  and  to  which  what  is  now  presented  will  exhibit  our 

f  rounds  for  appeal,  and  for  the  vindication  of  character  which  has 
een  so  wantonly  and  grossly  aspersed. 
With  these  preliminary  remarks  we  shall  now  more  particularlj 
address  ourselves  to  the  papers  which  you  have  been  so  extremely 
kind  as  to  submit  to  us. 

1st.  As  to  the  questi<»n  of  lost,  abstracted,  or  purloined  papers. 
This,  as  already  appears,  and  as  you  yourself  have  stated,  consti- 
tuted the  main  ground  upon  which  Captain  Levy  memorialized  Con- 
gress for  relief.  Upon  the  evidence  submitted  the  act  was  passed, 
which  conferred  upon  the  accounting  officers  of  the  treasury  authority 
to  ascertain  the  amount  to  which  the  party  under  the  provision  of  th« 
act  was  entitled  to  receive.  You  have  thought  proper  to  go  behind 
the  action  of  Congress,  and  to  pursue  inquiries  wnetner  or  not  there 
were  sufficient  grounds  upon  which  the  judgment  of  that  body  was 
formed.  We  cannot  but  infer  from  the  language  of  some  of  your 
papers  that  you  had  but  very  indifferently  informed  yourself  of  tk 
intrinsic  merits  of  the  case.  You  have  intimated  that  you  did  not 
know,  until  Mr.  Evans  informed  you,  that  Mr.  Byan  was  an  official 
before  the  Board  of  Commissioners ;  and  you  have  twice  stated  that, 
until  I  informed  you  of  the  fact,  you  did  not  know  that  Mr.  Barnets 
was  the  clerk.  Of  course  you  could  never  have  examined  either  the 
records  of  the  Board  of  Commissioners  or  the  proceedings  of  the 
Senate  committee  who  examined,  however  imperfectly,  the  subject- 
All  these  documents  were  accessible  to  you,  all  had  an  important  bear- 
ing upon  the  case,  at  least  in  the  view  you  have  taken  of  your  powers 
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under  the  act  of  Congress,  and  yet  you  seem  to  be  utterly  unacquainted 
with  either  of  them. 

With  these  preliminary  remarks  I  now  propose  to  give  some  atten- 
tion to  the  so-called  evidence  you  have  submitted  to  my  examination. 

The  very  action  of  Congress,  even  according  to  your  own  statements, 
before  quoted,  shows  that  this  was  the  ground  upon  which  the  claim 
was  presented,  and  upon  which  Congress  acted.  It  would  be,  perhaps, 
impertinent  in  me  to  refer  to  the  testimony  which  I  gave  under  oath 
before  the  committee  of  the  Senate,  in  pages  52  and  53  of  their  printed 
report,  and  which,  although  you  have,  as  yet,  addressed  me  no  in- 
quiry upon  that  point,  I  am,  when  properly  required,  willing  to  tes- 
tify. The  evidence  taken  before  that  committee  was  restricted  to  cer- 
tain general  points,  and  one-half  of  what  I  stated  was  not  inserted  in 
the  record.  So  the  testimony  of  Mr.  Carlisle  is  most  imperfectly  taken 
or  recorded.  He  could  have  responded  with  me,  that  although  we 
were  the  recognized  counsel  of  Captain  Levy  before  the  board,  neither 
of  us,  although  Mr.  Carlisle  was  in  occasional  attendance,  and  I  in 
frequent  attendance,  at  the  office  of  the  board,  ever  heard  an  assertion 
until  after  the  12th  of  March,  1851,  that  there  was  any  defect  of  evi- 
dence in  the  case. 

The  individuals  whom  you  have  interrogated  as  to  the  loss  of  papers 
are,  first,  Mr.  Trist,  whu  was  attached  at  one  time  to  the  State  Depart- 
ment. This  gentleman  speaks  of  me  personally  in  terms  which  are 
obviously  ironical.  He  was  attached  to  the  State  Department,  if  my 
recollection  is  right,  during  the  time,  or  part  of  the  time,  when  Mr, 
Buchanan  was  Secretary.  He  says  that  if  I  had  visited  him  ^'  the 
occurrence  would  not  have  been  forgotten."  Unless  I  am  very  much 
mistaken,  I  had  at  least  one  interview  with  him  of  an  official  kind  in 
his  room  in  the  department.  I  had  little  personal  acquaintance  with 
Mr.  Trist,  and  our  relations  were  not  of  the  most  friendly  character. 
On  the  other  hand,  the  most  amicable  feelings  existed  between  Mr. 
Buchanan  and  myself.  An  intercourse  of  the  most  confidential  kind 
existed  between  us,  and  he  has  invited  me  to  call  on  him  at  the  depart- 
ment, with  an  assurance  that  his  door  should  always  be  opened  when- 
ever my  name  was  announced.  No  one  has,  I  believe,  pretended  that 
I  in  person  carried  Mr.  Levy's  or  other  persons'  papers  to  the  depart- 
ment ;  they  were  transmitted  with  an  accompanying  note,  and  usually, 
it  not  uniformly,  the  receipt  was  acknowledged  in  writing,  Mr.  Trist, 
however,  could  not  have  been  in  the  department  longer  than  from  some 
time  in  March,  1846,  till  about  the  same  time  in  1847  ;  and  as  war 
existed  between  this  country  and  Mexico  during  much  the  greater 
portion  of  this  time,  it  is  not  probable  that  many  documents  relating 
to  claims  on  Mexico  would  be  filed  while  he  was  there.  I  cannot,  to 
use  his  language,  tax  my  memory  with  having  sent  any. 

In  relation  to  Captain  Levy,  he  says,  '^  I  have  no  recollection  of  him, 
his  name,  his  claim,  or  his  papers."  There  is  one  part  of  his  testimony 
which  may,  however,  have  some  bearing  on  the  case.  He  has  a  dis- 
tinct recollection  that  Mr.  Lund  Washington  was  directed  by  the 
Secretary  to  make  out  an  abstract  of  the  Mexican  claims.  His  memory 
as  to  the  time  must,  I  think,  be  inaccurate,  for  Mr.  Burke  says  that 
Mr.  Buchanan  exhibited  to  him  such  an  abstract  in  1846,  and,  having 
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one  already  made  out,  it  is  unlikely  that  he  would  have  required 
another.  Mr.  Trist  suggests  that  this  ahstract  is  probahly  in  exist^Dce, 
and  if  made  at  a  date  posterior  to  those  mentioned  by  Mr.  Levy,  would 
throw  light  upon  the  subject.  If  in  existence,  let  it  be  produced;  if 
that  has  disappeared  from  the  archives  of  the  department,  let  it  not 
seem  groundless  to  surmise  that  important  papers  might  be  lost  even 
there.  It  is,  however,  a  remarkable  coincidence  deserving  of  your 
special  notice ;  Mr.  Trist  speaks  of  this  abstract  being  made  by 
the  clerk  having  special  charge  and  custody  of  the  documents  while 
he  was  chief  clerk,  Mr.  Burke  says  that  in  the  year  1846  Mr. 
Buchanan  exhibited  to  him  precisely  such  an  abstract,  and  that  he 
caused  to  be  prepared  from  it  the  paper  which  contains  the  general 
statement  of  Captain  Levy's  claim,  comprehending  the  whole  as  it 
stood  in  the  summer  of  1846,  and  not  comprehending  the  additional 
item  which  originated  in  1847.  It  seems  to  me  utterly  impossible  to 
resist  the  weight  of  this  circumstantial  evidence,  or  longer  to  enler- 
tain  a  doubt  that,  when  that  abstract  was  prepared  by  the  direction 
of  Mr.  Buchanan,  the  papers  of  Captain  Levy,  exhibiting  his  claim, 
his  memorial  to  the  government,  with  the  evidence  accompanying  it, 
were  on  file. 

I  cannot  but  flatter  myself  that  thus  far  it  is  demonstrated  beyond 
the  possibility  of  further  question  that  the  allegation  of  Capt.  Levy 
as  to  the  deposit  of  the  papers  in  the  State  Department  is  true ;  and 
it  appears  to  me  equally  clear  that  among  these  papers  were  then  the 
identical  papers  which  he  delivered  in  person  to  Mr.  Trist ;  for  Capt. 
Levy,  after  his  expulsion  from  Mexico  in  the  summer  of  1846,  came 
to  the  United  States,  and  the  fourth  item  in  Mr.  Burke's  examination 
of  his  claims  is  in  these  words:  ^'  Captain  Levy  also  clainis  repara- 
tion for  being  imprisoned  after  the  commencement  of  hostilities  be- 
tween the  United  States  and  Mexico,  in  direct  violation  of  the  treaty 
providing  for  the  occurrence  of  such  an-  event,  and  for  being  com- 
pelled to  leave  Mexico  without  time  to  arrange  his  business,  also  in 
violation  of  treaty  stipulations." 

That  these  papers  have  since  disappeared  is  equally  clear,  and  has 
not,  I  believe,  been  questioned  by  any  one.  It  is  not  incumbent  upon 
us  to  show  to  whom  this  loss  is  to  be  attributed.  If  it  be  true,  as 
Mr.  Trist  and  Mr.  Burke  concur  in  showing,  that  an  abstract  of  the 
papers  was,  in  fact,  made  out,  this  document  ought  still  to  be  in  the 
department,  unless  it  was,  as  it  properly  should  have  been,  trans- 
mitted with  the  other  papers  to  the  Board  of  Commissioners.  If  pro- 
duced, it  will,  as  Mr.  Trist  suggests,  **  tarow  light  upon  the  subject." 
Mr.  Evans  says  '*a  large  number  (of  papers)  were  received  (by  the 
board)  soon  alter  its  organization,  and  of  these  a  list  was  made  at  the 
department,  and  a  receipt  for  them  given  by  the  Secretary."  If  this 
be  true,  if  such  a  list  as  this  language  implies  was  then  made,  accom- 
panied with  a  receipt,  then  such  list  ought  to  show  beyond  all  contro- 
versy what  particular  papers  were  transmitted  and  received.  Let  it 
be  pioduced,  and  this  will  also  ^Uhrow  light  upon  the  subject." 

I  shall  now  proceed  to  notice,  with  as  much  brevity  as  the  nature 
of  the  case  ^^ill  admit,  the  allegations  made  by  the  several  persons 
connected  with  the  board,  designed  to  exonerate  them  from  the  charge 
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preferred  by  Captain  Levy,  of  keeping  the  papers  connected  with  the 
claims  in  so  loose  and  careless  a  manner  as  to  subject  them  to  loss  by 
accident  from  sheer  neglect ;  and  before  I  have  done  with  this  point  of 
the  case,  I  think  it  will  be  apparent  that,  had  the  charge  been  dis- 
tinctly and  broadly  made  that  they  were  purloined  or  abstracted 
designedly,  there  would  be  no  very  slight  evidence  to  warrant  the 
accusation. 

I  shall  first  introduce  to  your  particular  notice  the  responses  of  the 
three  commissioners  themselves.  Mr.  George  Evans,  who  acted  as  the 
president  of  this  board,  broadly  asserts  that,  '^AU  the  insinuations 
and  charges  contained  in  Levy's  memorial  to  Congress,  &c.,  against 
the  regularity  of  the  proceedings  of  the  board,  &c.,  and  the  safe-keep- 
ing of  the  papers  entrusted  to  it,  are  wholly  unfounded  and  false." 
And  he  subjoins  a  remark  truly  characteristic  of  the  man,  and  which 
vrill  be  most  satisfactorily  answered  by  exhibiting  this  individual,  as 
vrell  as  his  ^'insinuations  and  charges,"  in  their  appropriate  colors, 
painted  by  gentlemen  whose  respectability  I  am  confident  you  will  not 
question,  and  whose  integrity  and  veracity  even  Evans  himself  dare 
not  impeach.  Mr.  Evans  asserts  that  a  list  of  the  papers  transmitted 
from  the  department  was  made.  This  assertion  is  not,  I  believe,  cor- 
roborated by  any  other  individual,  and  its  truth  or  falsehood  may  easily 
be  ascertained  by  reference  to  the  paper,  which,  it  is  presumed,  if  it 
exists,  is  on  file  in  the  department ;  until  it  is  produced,  or  its  existence 
established,  by  some  higher  testimony,  I  must  be  pardoned  for  remain*' 
ing  incredulous.  He  continues :  ^'  The  secretary,  and  clerk  under  him, 
of  necessity  had  the  charge  and  care  of  all  the  papers  filed  with  the 
commission."  Ryan  was  the  messenger  of  the  board,  and  a  good  deal 
of  duty,  in  regard  to  the  filing  and  custody  of  the  papers,  was  devolved 
upon  him  by  the  secretary  and  clerk."  Here,  then,  we  have  three 
different  ofiicers  of  the  board  who  had  control  and  custody  of  the 
papers.  How  far  others,  not  connected  with  the  board,  had  access  to 
them  will  presently  appear.  On  page  3  of  Elans'  statement  he  says : 
**  Often  several  persons  were  together  in  the  room  of  the  secretary, 
where  the  papers  were  deposited,  examining  different  claims  ;  neither 
the  commissioners  themselves,  nor  any  of  the  officers  of  the  board, 
could  give  their  personal  supervision  to  such  examinations,  nor  keep 
guard  over  the  documents  thus  permitted  to  be  seen.  Confidence,  of 
course,  was  reposed  in  the  parties ;  no  motive  could  be  imagined  for 
purloining  or  mutilating  any  of  the  papers  on  file."  So  much  on  this 
point  in  the  case. 

Mr.  Smith,  the  next  in  rank  on  the  board,  states,  in  general  terms, 
that  ^^  A  large  mass  of  papers  and  documents  were  sent"  (from  the 
8tate  Department.)  ^^  The  papers  were  all  placed  in  charge  of  the 
secretary  of  the  commission,  with  instructions  to  arrange  and  classify 
them."  ''A  large  iron  safe  was  purchased  in  order  to  preserve 
them."  *'The  papers  were  under  the  control  of  the  secretary." 
'^  The  business  ot  the  board  was  transacted  with  the  utmost  care,  and 
every  effort  in  their  power  was  made  to  preserve  the  papers  filed  with 
them."  ^^I  recollect  hearing  complaints  mtde  by  several  parties^ 
that  papers  which  they  had  sent  to  the  State  Department  were  not 
found  there  or  among  the  papers  sent  by  the  department  to  the  com- 
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mission."     '^  I  do  not  believe  that  any  papers  which  had  been  filed 
with  the  commission  were  lost." 

Colonel  Payne,  with  more  discretion  and  wisdom  than  he  received 
in  Washington  credit  for  possessing,  pnts  himself  on  his  dignity  and 
says  .  "  Of  course  it  is  not  expected  that  I  should  reply  to  Mr.  Levy's 
allegations  as  to  the  improper  manner  in  which  the  board  discharged 
its  duties."  I  shall  merely  remark  upon  this,  that,  unless  it  was 
expected  that  he  should  reply,  it  is  not  easy  to  imagine  why  these 
*'  nllegations"  were  sent  to  him.  It  may  be  that  the  colonel  had  not 
learned  his  law  in  that  code  which  regards  the  denial  of  charges  by  a 
party  &ccused  as  testimony  of  a  high  character.  Here,  then,  we  have 
the  statements  of  two  of  the  three  principal  parties  implicated  in  the 
charge  of  gross  neglect  endeavoring  to  exonerate  themselves.  The 
one  peremptorily,  and  in  no  very  gentle  or  gentlemanly  terms,  pro- 
nounces the  whole  charge  to  be  groundless  and  base.  The  second 
scarcely  undertakes  to  say  a  word  as  to  the  manner  in  which  the  papers 
were  kept.  The  third  is  more  prudently  silent.  Even  the  first, 
though  BO  broad  and  plump  in  his  denial,  states  facts  which  show  that 
his  denial  is  utterly  worthless.  If  numerous  persons  were  together 
•examining  different  parcels  of  papers,  under  circumstances  which 
•rendered  it  impossible  for  the  entire  body  of  commissioners  and  their 
subordinates  to  supervise  such  examination  or  to  keep  guard  over  the 
documents,  as  he  explicitly  states,  it  does  seem  to  me  an  act  of  great 
temerity  to  assert,  as  he  also  does,  that  the  allegation  of  Captain 
Levy  that  the  papers  were  so  kept  that  they  might  have  been  lost  by 
accident,  or  even  abstracted  by  design,  is  utterly  groundless  and  false. 
Mr.  Evans  might  have  been  more  profitably  employed  in  vindicating 
himself  from  the  grave  charges  which  rest  upon  his  own  reputation 
than  making  such  gross  recriminations. 

Whatever  may  be  the  strength  of  language  employed  by  this  party, 
until  it  is  recognized  as  a  principle  of  the  law  of  evidence  that  a  party 
against  whom  a  grave  accusation  rests  is  a  competent  witness  to  repel 
the  charge  by  a  sturdy  denial  of  its  truth  and  heaping  opprobrious 
epithets  against  the  prosecutor,  I  should  hold  that  neither  Smith  nor 
Evans  should  be  permitted  to  testify  to  their  own  innocence  or  to 
vouch  each  other  as  compurgetors. 

Even  had  their  statements — for  in  no  respect  are  they  entitled  to  be 
regarded  as  legal  testimony  in  this  case — been  given  under  oath,  and 
with  aU  the  facilities  afforded  by  every  tribunal  of  justice  to  suitors 
before  it  to  cross-examine,  they  would  have  been  open  to  the  most 
serious  and  obvious  exceptions.  But  when  they  are  simply  voluntary 
denials  of  charges  and  designed  to  exculpate  themselves  and  their 
subordinates  from  the  charge  of  gross  neglect  or  malfeasance  in  office, 
I  unhesitatingly  assert  that  no  judicial  tribunal  in  this  land,  with  the 
least  imaginable  experience  in  the  administration  of  justice,  would 
permit  them  to  outweigh  even  the  dust  in  the  balance.  The  utmost 
that  can  be  properly  made  of  them  is  equivalent  to  nothing  more  than 
the  plea  of  not  guilty  which  every  culprit  puts  in  when  arraigned  at 
the  bar  of  lustice. 

It  is  perhaps  unnecessary  to  pursue  this  subject  further,  yet  I  can- 
not omit  to  make  another  remark,  showing,  that  whatever  weight 
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might  be  attached  to  such  statements,  made  by  such  parties  and  under 
such  circumstances,  it  was  not  within  the  compass  of  possibility  ibr 
these  individuals  to  know  how  the  papers  handed  to  the  board  were 
kept,  who  had  access  to  them,  what  negligence  was  exhibited,  or  what 
iacilities  existed  for  abstraction  or  loss,  either  by  design  or  accident. 
When  this  board  was  originally  organized  it  held  its  sessions  in  a 
large  and  commodious  apartment  provided  for  it  by  the  corporation  of 
Washington  in  the  City  Hall.  It  had  then  no  'Marge  iron  safe," 
and,  indeed,  required  none,  for  attached  to  their  own  room  was 
another,  perfectly  fire-proof,  and  sufficiently  ample  to  hold  in  perfect 
order,  ana  with  proper  arrangement,  all  the  papers  then  in  its  posses- 
sion or  which  might  subsequently  be  received.  After  a  session  of  a 
few  days  the  board  adjourned  over  to  the  following  June,  then  to  sit 
in  rooms  to  be  prepared  for  its  accommodation  in  F  street,  near  the 
treasury  building.  It  was  then  and  there  that  it  became  necessary  to 
have  an  iron  safe,  which  was  procured,  but,  as  Mr.  Ryan  says,  was 
not  large  enough  to  hold  all  the  papers.  After  another  brief  session 
in  June,  the  board  again  adjourned  until  November,  and  thus  it  con- 
tinued to  adjourn  from  time  to  time  till  its  last  session.  While  the 
board  was  in  session  in  F  street,  it  held  its  sittings  in  the  front  room 
of  the  second  story  ;  the  secretary  was,  it  is  believed,  usually  present 
during  the  sittings.  Another  room,  in  the  third  story,  was  fitted  up 
and  furnished  for  the  accommodation  of  the  board  and  the  guests  who 
visited  the  members.  Below,  in  the  first  story,  were  two  rooms  ;  in 
the  front  room  were  placed  the  iron  safe  and  a  large  case,  or  wooden 
wardroom,  in  which  were  the  deposited  pai)ers.  In  the  rear,  another 
room,  considered  as  the  clerk's  room,  and  divided  from  the  other  by 
folding  doors.  Now  it  may  well  be  asked,  what  amount  of  know- 
ledge could  the  three  commissioners  have  of  the  manner  in  which  the 
papers  were  kept  and  protected  ?  Did  they  or  either  of  them  super- 
intend the  removal  of  the  papers  from  the  City  Hall  to  F  street?  Did 
they  or  either  of  them  know  what  care  was  taken  of  them  during  their 
frequent  and  long  adjournments  ?  Can  they  say  who  had  access  to 
them  at  those  times  ?  Did  they  ever  know  this,  even  when  they  were 
in  session  m  an  upper  room,  or  when  they  were  entertaining  their 
visitors  at  lunch  ?  Did  they  even  see  that  correct  lists  of  the  papers 
were  made  out,  and  thus  were  they  enabled  to  jud^e  of  their  accuracy 
and  fidelity  ?  Not  one  of  these  questions  could  be  answered  in  the 
affirmative,  and  unless  all  of  them  could  be,  and  in  fact  more,  how 
can  they  testify  to  the  faithful  manner  in  which  papers  were  preserved 
and  kept  ?  This  view  of  the  matter  reduces  the  statements  which 
have  been  or  can  be  made  even  below  the  standard  of  the  felon's  plea 
of  not  guilty.  Yet  these  parties,  themselves  implicated  in  the 
charges  of  negligence  and  malfeasance,  do  not  hesitate  to  stamp  with 
the  terms  false  and  groundless  the  distinct  allegations  of  an  American* 
citizen  who  holds  in  his  possession  the  highest  testimonials  of  his  pri- 
vate worth  and  patriotic  doings.  They  also,  in  answer  to  questions 
which  no  court  of  justice  would  permit  to  be  put  to  any  witness,  how- 
ever beyond  impeachment  for  veracity,  however  disinterested  and 
unbiased  as  regards  the  case  under  consideration,  unhesitatingly 
deny  the  truth  of  the  averments  against  them,  and  assert  their  inno- 
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cenoe.  Sucb  answers  to  such  charges  might  have  been  anticipated  in 
the  circumstances  in  which  these  individuals  were  placed,  and  such 
assertions  of  innocence  hj  the  most  flagrant  offenders  are  of  too  fre- 
quent occurrence  to  excite  much  surprise ;  the  only  matter  of  wonder 
is  that  such  inquiries  should  have  been  addressed  to  them  or  that  any 
reliance  should  be  placed  upon  their  statements. 

Another  set  of  witnesses,  as  for  the  sake  of  convenience  they 
may  be  called,  is  now  produced,  and  we  are  furnished  with  the  an- 
swers of  Mr.  W.  C.  Jones,  the  fin»t  secretary  of  the  board,  Dr. 
Davis,  the  last,  and  the  messenger,  Mr.  Ryan.  The  first  officiated 
from  the  organization  of  the  board,  in  April,  1849,  till  about  the 
middle  of  July  of  the  same  year,  a  period  of  three  months,  during 
half  of  which  time  the  board  was  not  in  session,  and  during  a  part  of 
which,  it  is  believed,  he  was  absent  from  the  city.  As  this  gentleman 
was  connected  with  the  board  for  so  short  a  time,  and  when  so  small 
a  portion  of  business  of  any  kind  was  transacted  before  it,  and  as  I 
have  never  heard  of  any  imputation  upon  his  honor  or  fidelity,  I  pass 
over  his  statements  wiihout  further  comment. 

I  cannot  afford  to  pass  so  easily  over  the  representations  made  bj 
Charles  W.  Davis  and  William  Ryan,  and  in  the  comments  which  I 
shall  be  constrained  to  make  upon  them  I  am  fortified  by  evidence 
which  cannot  be  gainsaid  or  evaded.  Dr.  Davis,  in  responding  to 
your  inquiries,  sa^s  that  he  was  appointed  secretary  of  the  board 
about  eighteen  or  twenty  days  before  it  closed  its  session.  He  has 
^^  no  recollection  of  ever  hearing  of  any  papers  having  been  lost, 
stolen,  or  mislaid*,  belonging  to  Levy  or  any  other  person.  They 
were  kept  locked  up,  and  were  subject  only  to  the  examination  of  the 
claimants  themselves  or  their  counsel."  "  The  papers  of  Levy  were 
kept  in  the  same  case  with  the  papers  of  other  claimants,  and  the 
same  are  now  kept  in  the  same  in  the  State  Department."  It  appears 
that  this  person  did  not  know  of  the  famous  '^  iron  safe,"  at  least  he 
does  not  mention  it.  That  article,  so  essential  for  the  preservation  of 
the  papers,  had  probably  been  sold  before  Mr.  C.  W.  Davis'  connexion 
with  the  board,  as  by  that  time  the  preservation  of  papers  was  not 
deemed  a  matter  of  so  much  importance  as  at  the  outset  of  the  busi- 
ness. This  statement  of  Mr.  Davis,  as' related  to  the  brief  period  of 
eighteen  or  twenty  days,  might,  however,  have  attached  to  it  some 
importance  in  this  case,  even  though  on  its  face  it  appears  that  he 
became  secretary  after  the  12th  of  March,  when  the  defect  in  Levy's 
evidence  had  been  discovered  and  promulgated,  and  in  regard  to 
which  he  could  not  possibly  know  anything,  at  least  in  his  official 
capacity.  He  further  says  that  he  has  no  recollection  of  Levy's  having 
complained  of  his  papers  having  been  stolen  or  lost.  It  would,  indeed, 
have  been  marvellous  if  he  had,  for  Levy  was  then  in  Mexico,  and 
never  heard  of  the  misfortune  which  had  befallen  him  until  the  very 
day  the  board  terminated  its  session.  For  what  purpose  or  with  what 
design  reference  is  made  by  this  individual  to  Dr.  Baldwin  I  shall  not 
pretend  to  conjecture.  He  was  never  charged  with  abstracting  even 
one  of  his  own  papers  from  the  board,  although  ne  did  complain  that 
some  of  them  haa  mysteriously  disappeared,  like  those  of  Captain 
Levy,  and  he  had  great  difficulty  in  supplying,  and  that  imperfectly, 
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his  lost  documents.  Unfortunately  for  this  Mr.  Davis,  we  are  in 
possession  of  a  docaroent  which  he  has  lost  sight  of  or  forsjotten.  In 
February,  1852,  which,  it  will  be  observed,  was  only  a  few  oQonths 
after  Mr.  Davis  had  concluded  his  connexion  with  these  papers,  a 
committee,  consisting  of  five  distinguished  members  of  the  Senate, 
was  appointed  by  that  body,  on  the  complaint  of  sundry  parties  who 
had  been  claimants  before  the  late  Board  of  Commissioners,  to  examine 
some  of  the  alleged  cases  of  misconduct.  This  committee  was  invested 
with  power  to  send  for  persons  and  papers.  It  was  from  this  com- 
mittee that  emanated  the  bill  for  the  relief  of  Captain  Levy,  which 
was,  as  I  understand,  enacted  without  one  dissenting  voice.  Its  re- 
port is  now  before  me. 

Among  other  persons  who  were  summoned  and  gave  evidence 
before  that  committee,  and  that  under  the  solemnities  of  an  oath, 
was  a  certain  Charles  W.  Davis.  His  testimony  will  be  found  on 
page  88  of  that  report.  There  were  present  at  his  examination  (page 
27)  Mr.  Soule,  chairman,  Mr.  Bayard,  and  Mr.  Brodhead.  I  call 
upon  you,  sir,  to  read  with  care  the  whole  of  the  testimony  of  the  witness. 
I  shall  refer  to  some  portions  of  it.  He  then  stated  that  about  twenty 
days  before  the  close  of  the  sessions  of  the  board  he  was  requested  by 
Mr.  Paine  to  act  as  secietary,  to  which  he  assented,  and  received  a 
commission  from  the  President,  He  then  states :  ^^  After  an  examina- 
tion of  the  papers  relating  to  the  various  claims,  I  discovered  that 
everything  was  in  very  great  confusion.  There  was  an  alphabetical 
list  of  claims,  but  no  list  of  papers  in  each  claim,  with  the  exception 
of  those  cases  represented  by  Mr.  Causten  and  one  or  two  others," 
Such  lists  were  obviously  made  out  by  the  parties  or  their  agents,  not 
by  any  one  connected  with  the  board  itself.  After  showing  that  in 
some  cases  the  amounts  awarded  had  been  communicated  to  certain 
individuals,  and  that  this  could  have  been  done  by  no  other  than 
some  member  of  the  board  itself,  he  says:  "Two  days  after  witness 
entered  upon  the  discharge  of  his  duties  as  secretary  he  deemed  it  his 
duty  to  inform  the  commissioners  of  the  fact  that  the  papers  were 
open  to  inspection  to  such  persons  as  might  choose  to  have  access  to 
them,  and  were  kept  loosely."  This  is  what  was  in  December,  1852, 
sworn  to  as  the  truth  by  the  same  man  who  in  February,  1855,  states 
to  you  that  the  papers  '*  were  kept  locked  up,  and  were  subject  only 
to  the  examination  of  the  claimants  themselves  or  their  counsel." 
Yet  this  is  one  of  the  witnesses  upon  whom  you  rely  to  impugn  the 
allegations  of  Captain  Levy. 

So  again  your  next  expurgator,  Mr.  William  Byan.  I  need  not 
reiterate  the  statement  this  man  gives  in  response  to  your  inquiries, 
it  is  before  you.  He  also  was  summoned  and  examined  as  a  witness 
before  the  same  Senate  committee.  His  testimony  will  be  found  page 
89,  &c.,  of  the  report.  He  there  says  that  he  '^  had  frequent  access 
to  the  board  and  to  the  papers  in  the  office,  with  the  exception  of  the 
award  book,  which  was  kept  sealed."  *'  At  first  the  papers  were 
kept  with  little  care  or  order,  at  least  I  think  so,  and  the  commis- 
sioners were  under  that  impression  also.  I  would  be  desired  by  the 
commissioners  to  get  papers  from  the  office,  and  it  was  with  some 
considerable  delay  and  difficulty  that  I  could  get  them,  as  they  were 
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Dot  properly  arranged,  and  I  had  to  get  them  myself  in  proper  order, 
that  I  might  have  more  easy  access  to  them."  ^'Mr.  Barnett  was 
then  clerk  to  the  board.  I  had  keys  to  the  safe  and  case  where  the 
books  and  papers  were  locked  up,  and  Mr.  Barnett  also  had  a  key  to 
the  case.  Mr.  Barnett  several  times  lost  his  key,  and  would  depend 
on  me  for  access  to  the  case.  I  had  been  twelve  or  fifteen  months  in 
the  office  (it  only  lasted  two  years)  before  I  could  make  myself  familiar 
enough  with  the  papers  to  know  where  to  get  them  from,  and  what 
papers  belonged  to  each  case."  Here,  then,  are  two  persons  from 
whom  you  have  sought  to  obtain  information  to  contradict  what  is 
asserted  by  Captain  Levy  in  his  memorial  to  Congress.  I  need  scarcelj 
say  you  have  signally  iiailed.  Compare  word  for  word,  sentence  by 
sentence,  the  vague  responses  they  have  given  to  your  inquiries  with 
their  solemn  declarations  under  oath,  when  subjected  to  a  close  exami- 
nation by  able  and  experienced  lawyers.  This  comparison  ought  to, 
and  I  hope  will,  satisfy  your  mind  that  no  reliance  can  be  reposed  in 
their  ex  parte  unsworn  statements  ;  and  that  when  testifying  under 
oath  these  same  witnesses  corroborate  to  the  letter  every  allegation 
made  by  Captain  Levy,  as  to  the  manner  in  which  papers  of  the  most 
valuable  character  were  kept  unprotected,  and  accessible  to  any  person 
who  for  any  cause,  honest  or  otherwise,  might  be  disposed  to  examine 
them.  Even  Mr.  Evans  acknowledges  that  this  was  sometimes  the 
case,  while  Mr.  Smith,  his  colleague,  says  that  he  heard  several  com- 
plaints that  papers  which  had  been  deposited  in  the  State  Department 
were  not  to  be  found  there  or  on  the  files  of  the  board.  Mr.  Barnett, 
the  clerk,  does  not  appear  to  have  been  examined  before  the  commit- 
tee, and  for  a  very  obvious  reason.  If  I  am  correctly  informed,  he 
refused  to  obey  its  summons. 

I  have  not  yet  done  with  this  point  in  the  case.  Among  the  wit- 
nesses examined  before  this  Senate  committee  was  Colonel  F.  T. 
Lally,  who  appears  to  have  been  employed  as  agent  in  a  large  number 
of  the  cases  before  tlie  board,  and  is  supposed  to  be  specially  alluded 
to  in  a  passage  which  will  be  presently  quoted  from  the  report  of 
that  committee.  This  gentleman  was  not  a  professional  man,  and 
had  no  experience  in  business  of  this  description  ;  but  he  was  the  son- 
in-law  of  George  Evans,  the  head  of  the  commission,  boarded  with 
him,  and  was  generally  supposed  to  have  had  as  free  access  to  all  the 
proceedings  of  the  board,  as  well  to  the  private  ear  of  the  commis- 
sioners, as  any  member  i»f  the  board  itself.  I  make  no  statements  on 
this  subject  which  are  not  fully  sustained  by  the  record,  by  the  report 
of  the  committee,  or  by  the  evidence  which  accompanies  it.  The  testi- 
mony given  by  this  witness  will  be  found  in  page  96  of  the  report. 
In  page  98  he  says  that  the  aggregate  amount  which  he  received  for 
prosecuting  claims  was  between  $50,000  and  $60,000.  His  testimony 
principally  related  to  the  case  of  Dr.  Gardiner,  Page  96  this  witness 
says  :  *'  The  cases  were  not  conducted  with  the  same  regularity  as  in 
courts  of  justice  ;  however,  whenever  a  case  came  up  notice  was  given 
to  the  parties  interested,  and  they  would  attend."  This  might  have 
been  and  probably  was  so  in  his  case,  but  it  certain  ly  was  not  in  the 
case  of  Captain  Levy.  The  witness  proceeds:  ^^  At  one  time,  the 
papers  in  the  clerk's  office  were  kept  in  a  good  condition,  though  not^ 
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perhaps,  as  well  protected  as  tbey  might  have  been.  In  the  beginniDg 
these  papers  were  by  no  means  kept  in  good  order,  and,  as  far  as 
witness  knows,  (and  none  did  or  could  know^  better,)  every  one  could 
})ave  access  to  them — though  I  think  this  was  against  the  rule."  *^  I 
always  had  access  to  them ;  and  other  counsel  had  whom  I  saw  there." 
What  rule  Colonel  Lally  refers  to  I  know  not ;  it  is  certainly  not 
among  the  printed  rules  to  which  Mr.  Smith  refers  ;  and,  so  tar  as 
my  knowledge  goes,  I  never  heard  hefore  of  such  a  rule,  nor  did  I 
ever  see  it  enforced.  Colonel  Lally  will  hardly  be  suspected  of  giving 
any  testimony  which  truth  did  not  imperatively  require,  which  could 
operate  to  the  disadvantage  of  the  board,  and  yet  he  flatly  contradicts 
Mr.  Evans,  and  as  distinctly  corroborates  Captain  Levy.  That  thbre 
may  not  remain  a  hook  upon  which,  in  relation  to  this  point,  a  doubt 
can  be  hung,  I  must  make  a  further  call  upon  your  patience,  and  ask 
you  to  refer  to  the  report  of  this  Senate  committee,  p.  3,  in  which 
this  language  is  employed:  ^^  Whilst  the  committee  are  of  the  opinion 
that  the  commissioners  have  in  general  exhibited  decided  ability  in 
the  opinions  prepared  by  them,  they  cannot  but  express  their  regret 
that  there  were  irregularities  in  their  proceedings  scarcely  compatible 
with  a  judicial  inquiry,  and  still  less  with  a  judicial  determination 
which  was  intended  to  be  a  final  disposition  of  claims  in  which 
were  involved  the  rights  of  the  citizens  on  the  one  side,  and  the 
obligations  of  the  government  on  the  other.  The  papers,  as  it  ap- 
pears from  the  evidence,  were  kept  with  very  little  care."  Alter 
pointing  out  and  commenting  upon  one  of  these  irregularities,  the 
committee  proceed  to  remark :  ^'  This  course  of  action  appears  the 
more  objectionable  from  the  fact  that  claims  were,  in  some  cases, 
favorably  acted  upon  which  were  represented  by  gentlemen  whom  it 
is  difficult  to  suppose  were  employed  from  any  benefit  to  be  derived 
from  professional  skill.  Besides,  it  is  in  evidence  that  such  per- 
sons were  related  to,  or  had  very  intimate  personal  intercourse 
with  one  of  the  members  of  the  board  of  commissioners,  or  others 
holding  high  official  stations."  ^'  The  committee  are  also  of  opinion 
that  there  was  palpable  carelessness  and  neglect  upon  the  part  of  the 
commissioners  in  some  cases."  They  then  specify  the  grounds  an(f 
facts  which  they  pronounce  to  be  ^'evidence  of  want  of  attention,  if 
not  of  gross  neglect." 

In  a  previous  communication  I  have  referred  you  to  a  report  made 
by  the  Judiciary  Committee  of  the  House,  which  had  before  it  for  ex- 
amination all  the  f>aper&  and  documents  which  this  board  transmitted 
to  the  State  Department  at  the  conclusion  of  its  sessions,  with  the  min- 
utes, dockets,  &c.,  showing  its  proceedings.  I  need  no  go  into  a  lit- 
eral quotation  from  this  report,  to  which  you  can  have  so  ready  access, 
but  will  confine  myself  to  a  succinct  statement  of  the  conclusions  which 
it  embodies : 

1.  That  the  board,  after  having  prescribed  for  itself  and  announced 
to  parties  interested  a  course  of  procedure  in  a  certain  class  of  cases, 
*which  was  in  accordance  with  the  treaties  and  laws  under  which  they 
'were  acting,  departed  from  that  course  and  adopted  another  rule  at 
'variance  with  such  treaties  and  laws. 
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^  2.  That  in  so  doing  they  assumed  and  exercised  a  jurisdiction  and 
authority  which  had  not  been  conferred  upon  them. 

3.  That  in  adjudicating;  upon  the  case  then  before  the  committee, 
the  board  had  undertaken  to  decide  questions  which  had  been  long 
settled  by  consent  of  all  parties  and  with  the  cc^ncurrence  of  both  gov- 
ernments, against  such  admissions  and  concessions,  and  in  contradic- 
tion to  the  plain  and  express  language  of  governmental  contracts. 

4.  That  the  records  ot  the  board  had  been  mutilated  and  era8e<i  s*^ 
as  to  preclude  the  probability  of  discovering  what  had  been  the  action 
of  the  hoard  so  erased. 

&,  The  preference  given  to  fictitious  claims  of  recent  origin  and  in- 
vention, with  all  the  exaggerations  which  fraud  and  perjury  would 
heap  upon  them,  to  an  old  and  well  established  demand. 

It"  I  liave  been  correctly  informed,  you  have  long  ere  this  been  sat- 
isfied that  this  board  merits  all  the  imputations  which  have  been  ca^t 
upon  it ;  but  should  you  wish  further  to  inquire  into  their  morai 
qualifications  lor  the  high  stations  which  these  commissioners  occu- 
pied, let  me  draw  your  attention  to  the  testimony  of  A  J.  Atocba 
pp.  40,  42,  43  ;  of  Charles  F.  Mayor,  p.  91 ;  E.  H.  Saulnier  p.  92  o: 
the  report  of  the  Senate  committee. 

What  I  have  now  submitted  to  you  will  show  that  the  "charge^ 
and  insinuations,"  which  Mr.  Evans  so  peremptorily  denies  and 
stamps  as  groundless  and  false,  did  not  originate  with,  nor  do  they 
rest  upon  the  mere  assertions  of  Captain  Levy  or  any  disappointiJ 
agent.  They  are  found  in  the  record  ;  they  are  sustained  by  the  moft 
positive  testimony,  and  sanctioned  by  the  concurring  judgment  of  tw- 
committees  free  from  local  or  political  bias,  and  of  unquestioned  in- 
tegrity and  ability.  While  imputations  of  so  grave  a  character  rt^t 
upon  these  commissioners,  I  can  scarcely  believe  it  possible  that  any 
weight  can  be  given  to  their  statements,  even  had  they  been  m*!^ 
under  the  sanction  of  an  oath^  and  had  not  manifested  those  palpiiblt 
contradictions  and  inconsistencies  which  protrude  tnrough  their  entire 
mass. 

•    Unless  I  deceive  myself,  I  think  it  must  now  be  conceded  that  iti: 
established  beyond  all  reasonable  doubt — 

1 .  That  important  documents  were  deposited  by  Captain  Levy  ami  ^ 
his  agents  in  the  Department  of  State. 

2.  That  these  documents  were  there  on  file  in  the  year  1846. 

3.  That  these  papers  should  have  been,  as  the  law  required,  trans- 
mitted from  the  department  to  the  Board  of  Commissioners. 

4.  That  they  are  not  now  to  be  found  in  either  place,  but  have  dis- 
appeared from  the  custody  of  some  of  the  functionaries  of  the  govern- 
ment in  whose  charge  they  were  placed. 

In  reference  to  this  branch  of  the  case,  it  only  remains  for  me  to 
submit  a  few  observations  upon  a  point  of  some  importance^  although 
in  some  aspects  collateral — I  mean  as  to  the  time  when  the  loss  o: 
these  papers  was  discovered,  and  the  fact  brought  to  the  notice  of  the 
parties  concerned. 

Captain  Levy,  when  under  examination  before  the  Senate  commit- 
tee, says  :  **  Mr.  Barnett,  (improperly  spelled  Barnard,)  a  clerk  of  the 
said  board,  asked  me  if  my  claim  required  any  fixing  up,  and  if  so, 
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he  would  introduce  me  to  his  friend,  Mr.  James  S.  Thayer,  a  lawyer, 
of  New  York,  who  would  take  charge  of  it,  and  he  (B.)  would  assist 
it  all  he  could  before  the  board,  but  could  not  appear  personally  in  it 
himself,  and  that  Mr.  Thayer  would  make  the  arrangements  with  me, 
which  I  declined." 

I  had  myself  occasion  to  notice  that  the  clerk  of  the  committee,  in 
taking  down  the  testimony  of  witnesses,  although  in  the  general  sub- 
stantially correct,  did  not  give  it  as  fully  and  circumstantially  as  it 
WAS  delivered  by  the  witness.  My  impression  is,  that  this  conversa- 
tion occurred  some  time  in  the  atitumn  of  1850,  and  comprehended 
otlier  and  material  points,  particularly  what  B.  said  in  reference  .to 
the  result  of  the  claim,  in  case,  on  the  one  hand,  that  Mr.  Carlisle 
and  myself  should  continue  to  act  as  the  agents  or  on  the  other^  if 
his  friend,  Mr.  Thayer,  should  be  employed.  Captain  Levy  has  in 
his  possession  a  letter  addressed  to  him  from  this  Mr.  Thayer,  which 
adverts,  though  guardedly  to  this  subject,  of  which  Captain  Levy 
took  no  notice.  Should  you  be  disposed  to  inquire  who  Mr.  Thayer 
is,  and  what  is  his  reputation,  I  have  reason  to  believe  you  may 
satisfy  your  curiosity  by  a  reference  to  the  Pension  Office,  where  it  is 
well  known  ;  and  this  may  throw  some  light  also  on  the  chareicter  of 
his  friend,  Mr.  B.  I  have  no  hesitation  in  saying  that  when  I  heard 
of  the  loss  of  the  papers,  and  recurred  to  this  conversation  between 
Levy  and  Barnett,  to  which  before  I  had  attached  little,  if  any,  impor- 
tance, I  at  once  suspected  Barnett  to  be  the  party  who  had  abstracted 
the  documents.  He  had  complete  access  to  them,  even  when  the 
commissioners  were  absent  from  Washington.  I  thought  he  would 
hardly  have  taken  pains  to  have  his  friend  Thayer  interested  in  a  case 
of  whose  merits  he  nad  not  qualified  himself  to  form  a  pretty  accurate 
judgment.  I  could  now  understand  how  he  had  been  able  to  threaten, 
in  the  shape  of  a  prediction,  that  if  Mr  Carlisle  and  myself  were  con- 
tinued as*  agents,  the  claim  would  fail,  but  that  if  his  friend,  Mr. 
Thayer,  was  employed  it  would  be  allowed.  Up  to  that  period  my 
confidence  in  the  honor  and  fair  dealing  of  the  commissioners,  though 
seriously  impaired,  was  not  entirely  extinguished. 

Now,  as  to  the  lime  when  this  defect  of  evidence  was  discovered 
and  announced.  The  commissioners  intimate,  although  their  language 
is  not  very  precise,  that  it  was  discovered  by  them  months  before  the 
final  award,  and  that  ample  time  was  given  to  procure  further  testi- 
mony. Now,  I  presume  the  minutes  of  the  board  will  show  at  what 
time  any  particular  case  was  taken  up  for  consideration.  But  the 
most  important  inquiry  is,  when  Levy  or  his  counsel  were  informed  of 
the  deficiency  of  proof,  and  what  time  was  allowed  to  supply  the 
defect.  Levy  himself  was  in  Mexico  ;  Mr.  Carlisle  and  myself  were 
both  residents  in  Washington,  and  frequently  in  communication, 
officially  and  unofficially,  with  the  commissioners.  The  dockets  of 
the  board  usually  give  the  names  of  the  agents  or  counsel  who  repre- 
sented the  parties  claimant.  Now,  if  the  commissioners  did  not 
know,  as  it  sometimes  pretended,  who  the  agents  were  in  this  par- 
ticular case,  and  the  claimant  himself  was  out  of  the  country,  in  what 
TU  inner,  and  to  whom  was  this  notice  given?  It  could  not  have  been 
given  orally,  if  there  was  no  known  party  or  agent  to  receive  it.     It 
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would  be  almost  impossible  to  make  the  communication  in  writing 
when  there  was  no  one  to  whom  such  communication  was  to  be  ad- 
dressed. But  the  very  face  of  their  award  o&4Iarch  12,  1851,  shows 
that  "  before  determining  the  amount  of  the  award  time  will  be 
afforded  to  the  claimant  to  file  additional  proof/'  &c.  If  time,  and 
ample  time  had  been  allowed  previously,  would  such  language  have 
been  employed  ?  Would  not  the  award  have  distinctly  set  forth  that 
sufficient  time  having  already  been  given  to  the  party  to  prove  his 
case,  and  he  having  neglected  or  failed  to  avail  himself  of  this  indul- 
gence, the  entire  claim  is  consequently  rejected  ? 

This  whole  pretence  is  an  after-thought,  and  without  the  shadoxr 
of  a  foundation  in  fact.  The  commissioners  perfectly  well  knew  who 
were  Captain  Levy's  agents  and  counsel.  They  never  did  communi- 
cate to  either  of  them  information  that  the  testimony  was  deficient,  or 
that  a  decision  would  be  suspended  to  afford  them  time  to  file  their 
proof.  The  first  communication  of  either  of  these  facts  was  in  the 
award  itself  of  the  12th  of  March,  1851,  and  then  it  was  apparent  to 
every  one,  that  as  the  board  was  to  terminate  on  the  15th  of  April 
following,  that  it  was,  to  use  the  language  of  one  of  the  Senate  com- 
mittee when  this  matter  was  brought  to  his  notice,  **  a  mere  larce." 

I  have  now  gone  through  the  case  so  far  as  it  has  to  do  with  the 
loss  of  papers  ;  the  proceedings  of  the  board,  and  the  conduct  of  iu 
subordinates  in  their  office,  as  well  in  regard  to  care  taken  of  their 
papers  ;  the  fairness  and  integrity  of  their  decisions  ;  the  vigilance  in 
guarding  against  fictitious  claims ;  the  truth  of  their  ansertions  id 
reference  other  matters  ;  the  partiality  exhibited  in  cases  represented 
by  their  own  near  relatives  and  intimate  friends.  Upon  these  variouf 
points  it  would  have  been  easy  to  dilate  ;  but  if  what  has  been  pre- 
sented is  not  sufficient  to  convince  you,  I  must  conclude  that  yoa 
would  not  be  convinced,  **  although  one  were  to  rise  from  the  dead." 

After  such  a  demand  upon  your  time  and  attention  as  I  have  ielt  it 
my  duty  to  make  in  the  preceding  remarks,  I  shall  trouble  yon  bet 
little  by  my  comments  on  the  responses  of  Commodore  Perry  and 
other  officers  of  the  navy  to  your  inquiries.  After  the  lapse  of  so 
many  years  it  could  hardly  be  expected  that  they  would  be  enabled 
to  give  from  memory  more  paiticulars  than  they  have  done.  Ot' 
course  the  statements  of  these  gentlemen  arc  open  to  the  same  general 
objections  that  have  already  been  presented,  and  which  it  is,  conse- 
quently, unnecessary  here  to  repeat.  But  I  would  respectfully  refer 
you  to  the  log-books  of  the  following  named  vessels  at  the  periods 
respectively  appended  to  their  names :  The  Scourge,  which,  it  ap- 
pears, was  accompanied  by  the  schooner  Spitfire,  having  on  board 
Captain  G.  W.  Taylor,  with  his  submarine  apparatus,  from  12th  ot 
June  to  24th  of  July,  1847  ;  the  Scorpion,  (the  flag-ship,)  Ironi  1 4th 
of  June  to  3d  of  July,  1847  ;  the  Vixen,  from  14th  of  June  to  3d  of 
July,  1847,  and  the  Vesuvius,  iEtna,  and  Spitfire. 

These  log-books  are  all  to  be  found  in  the  Navy  Department,  I 
have  applied  for  copies  of  them  during  the  above  mentioned  dates,  or 
rather  Captain  Levy  has,  but  they  have  not  yet  been  furnished  us. 

As  I  learn  that  you  have  stated  to  the  President  that  you  would  be 
able  to  prove  that  Captain  Levy  never  did  deposit  or  cause  to  be  de- 
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positetl  in  the  State  Department  the  papers  which  he  alleges  were 
placed  there,  and  thus  have  produced  an  impression  on  the  President's 
mind  unfavorable  to  Captain  Levy,  I  think  I  have  a  right  to  ask,  as 
I  do,  that  jou  will,  at  your  earliest  convenience,  place  this  paper  in 
his  hands  for  perusal. 

Respectfully  yours,  &c., 

RICHARD  S.  COXE, 

Of  counsel  with  J.  P,  Levy. 
Hon.  Elisha  WnnTLESEY, 

Comptroller^  dkc, 

P.  8. — As  this  paper  has  been  prepared  in  great  haste,  and  no  op- 
portunity has  been  presented  for  a  careful  revision  and  correction  of 
it,  it  is  more  than  probable  that  some  verbal  inaccuracies  or  omissions 
may  appear;  for  which  I  ask  you  to  excuse  me,  and  allow  me,  when 
more  at  leisure,  the  opportunity  to  correct. 

R.  S.  C. 


No.  2. 

MEMOMAL  OF  CAPTAIN  JONAS  P.  LEVY. 

To  the  BonorcMe  the  Senate  of  the  United  SttUes : 

The  memorial  and  petition  of  Jonas  P.  Levy  respectfully  showeth : 
That  at  an  early  period  of  the  present  seission  of  your  honorable  body, 
your  memorialist  addressed  to  it  a  paper  which,  with  the  accompany- 
ing documents,  exhibited  what  he  conceived  to  be  a  tissue  of  gross 
outrages  perpetrated  upon  his  rights,  which  rights  had  received  the 
sanction  of  both  Houses  of  Congrtss  in  an  act  passed  for  its  relief,  and 
which  had  received  the  approval  of  the  President.  These  papers  com- 
prehended several  charges  of  gross  oppression,  of  official  misconduct, 
of  disregard  to  every  principle  of  law,  justice,  and  fair  dealing ;  of 
setting  at  nought  tbe  obvious  designs  and  intentions  of  Congress  ;  of 
giving  color  to  this  proceeding  by  a  mass  of  testimony,  so  called, 
procured  in  ex  parte  way,  without  allowing  to  the  injured  party, 
although  urgently  and  repeatedly  solicited  to  that  effect,  any  opportu- 
nity of  cross-examination  or  of  producing  rebutting  evidence  ;  of  pal- 
pable misrepresentations  and  suppressions  ;  of  basing  the  most  aggra- 
vated accusations  and  condemnations  upon  the  statements  of  witnesses 
who  were  known  or  ought  to  have  been  known  as  utterly  unworthy  of 
the  slightest  credit,  and  of  furnishing  false  translations  of  important 
documents,  and  making  such  spurious  documents  the  foundation  for 
the  gravest  and  most  disreputable  charges. 

Such,  in  brief,  were  the  accusations  which  your  memorialist,  in  self 
defence  and  in  the  assertion  of  what  he  believed  to  be  his  clearest 
rights,  ventured  thus  publicly  to  exhibit  agaiost  Mr.  Elisha  Whit- 
tlesey, then  and  still  holding  the  high  and  important  office  of  Comp- 
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troller  of  the  Treasury.  These  various  items  of  charge  were  made 
with  the  most  precise  and  distinct  specification  of  the  facts  and  circum- 
stances upon  which  they  were  respectively  based.  Your  memorialLet 
has  no  hesitation  in  saying,  that  each  and  every  of  them  may  be  sus 
tained  by  the  most  conclusive  evidence.  He  earnestly  sought  an  in- 
vestigation into  the  truth  of  the  grave  charges  which  the  Comptroller 
had  recklessly  promulgated  against  him,  and  of  the  counter  charges 
which  he  had  exhibited  against  this  functionary. 

The  only  notice  which  has  met  the  eye  of  your  memorialist  of  this 
grave  subject  has  been  a  printed  octavo  volume  of  220  pages,  embracing 
the  report  of  the  Comptroller  on  the  case,  with  such  documents  as  he 
thought  proper  to  append  to  give  a  semblance  of  truth  to  his  calumnies. 

This  was  the  identical  report  upon  which  your  memorialist  had 
commented,  and  upon  which  he  had  fixed  the  broad  charges  abore 
mentioned.  No  denial  is  given  of  one  single  allegation  which  your 
memorialist  had  made  as  to  the  character  and  contents  of  this  docu- 
ment ;  no  attempt  has  been  made  (publicly)  to  controvert  any  one  of 
the  statements  with  which  your  memorialist  had  met  the  calumnies 
which  it  contained,  or  to  draw  in  question  one  of  the  numerous  facts 
upon  which  your  memorialist  had  impugned  the  truth  of  the  Comp- 
troller's statements,  and  the  gross  injustice  of  which  he  complained. 
The  publication,  therefore,  of  this  document  amounts  to  nothing  more 
than  a  reiteration,  deliberately  made,  of  the  original  outrage.  Copies 
of  this  slanderous  document  have,  as  your  memorialist  has  learned, 
been  distributed  to  every  member  of  Congress,  and  also  circulated 
throughout  the  community.  If  this  publication  has  been  made  at  the 
private  expense  of  the  Comptroller,  it  cannot  be  considered  as  anything 
else  than  a  gross  outrage  upon  the  injured  citizen,  thus  to  promulgate 
to  his  most  serious  injury  a  series  of  base  and  groundless  falsehoods, 
under  the  apparent  sanction  of  high  official  authority.  If,  however, 
as  he  is  led  to  believe,  it  has  been  made  at  the  public  expense,  then  it 
seems  clear  that  the  money  of  the  nation  has  been  prodigally  lavished 
by  an  officer,  possessing  extensive  power  over  the  treasury,  in  spread- 
ing far  and  wide  the  most  malignant  aspersions  upon  the  private 
character,  and  before  unblemished  honor  and  int-egrity,  of  an  humble 
citizen.  Your  memorialist  knows  of  no  law  which  countenances 
such  an  application  of  the  public  funds,  and  he  is  equally  uninformed 
of  any  practice,  or  even  smgle  precedent,  which  can  be  cited  in  its 
vindication.  Against  such  an  enemy,  as  unscrupulous  in  the  means 
he  employs  to  indulge  his  hostility  as  he  is  deadly  in  the  maligo 
feelings  which  animate  him,  who  can  wield  the  weight  of  official 
position  and  command  the  public  treasure  to  concoct  and  distribute 
his  poisons,  it  is  obvious  that  a  private  citizen,  even  one  more  fortu- 
nate than  the  present  p&rty,  in  not  having  been  reduced  to  penurr 
by  successive  acts  of  official  oppression  and  injustice,  must  wage  an 
unequal  war.  It  is  impossible  for  him  to  know  how  widely  the  poison 
has  been  circulated — still  more  to  encounter  the  expense  of  following 
it  throughout  with  such  antidotes  as  he  may  command.  After  all, 
there  stands  arrayed  against  him  high  official  power,  which  is  naturally 
presumed  to  be  wielded  with  pure  honesty  and  probity,  which  he  can 
only  meet  and  encounter  with  his  own  private  character,  known   to 
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but  few  of  those  who  have  already  been  prejudiced  agaiust  him.  Under 
Buch  circumstances,  your  memorialist  has  no  alteraative  but  to  ap- 
peal to  the  justice  of  your  honorable  body.  Mr.  Whittlesey  has  offi- 
cially presented  and  widely  disseminated,  beyond  the  precincts  of  his 
office,  charges  implicating  the  honor,  integrity,  and  veracity  of  the 
of  the  citizen.  That  citizen  has  repelled  these  accusations,  and  has, 
on  his  part,  alleged  and  shown  not  only  that  these  accusations  against 
bim  have  originated  in  falsehood,  and  are  sustained  by  the  same  dis- 
regard of  private  as  well  as  official  dereliction  from  duty  and  from 
fairness,  but  were  designed  to  work  a  fatal  calamity.  Your  memo- 
rialist has  a  claim  upon  the  government  which  he  believes  fair  and 
just.  It  has  received,  so  far  as  the  principles  upon  which  it  rests,  the 
sanction  of  the  Board  of  Commissioners  under  the  treaty  with  Mexico ; 
it  has  been  adjusted  and  passed  upon  by  an  officer  of  the  treasury,  at 
least  as  competent  from  his  experience  in  business  and  his  unblemished 
integrity  in  the  discharge  of  the  duties  of  his  office  as  any  officer  of  that 
department ;  it  has  received  the  distinct  approbation  ot  Congress.  It 
has  been  rejected  by  Mr.  Whittlesey  upon  the  allegation  tliat  it  has 
BO  foundation  in  truth.  • 

This  is  a  grave  accusation.  The  party  charged,  if  these  allegations 
are  true,  deserves  the  most  severe  and  condien  punishment.  He 
merits  all  the  ignominy  thus  sought  to  be  attached  to  his  name  If 
true,  his  claim  is  founded  on  fraud  and  supported  by  falsehood  and 
perjury. 

The  accused  has  taken  issue  upon  these  grave  allegations.  He  fully 
acquiesces  in  the  result,  fatal  to  his  reputation  and  to  his  claim.  He 
repels  the  charges  as  false.  He  asks  for  an  inquiry  by  a  competent, 
independent,  and  impartial  tribunal.  It  is  submitted  to  your  honor- 
able body,  whether,  under  such  circumstances,  such  an  investigation 
shall  be  refused  or  denied  him.  If  so,  where  are  the  so  boasted 
principles  of  our  institutions?  where  is  that  panoply  to  be  found  which 
our  forefathers  thought  would  protect  innocence  and  secure  right  ?  If, 
on  the  other  hand,  Mr.   Whittlesey  shall  be,  on  full  investigation, 

Eronounced  guilty  of  all  laid  to  his  charge,  is  the  treasury  of  this 
fnion  safe  under  his  control?  is  the  government  to  be  disgraced  by 
having  such  a  man  associated  with  its  administration?  are  the 
characters  and  fortunes  of  our  citizens  to  be  entrusted  to  such  hands? 
As  the  case  now  stands,  the  response  to  these  queries  rests  with  your 
honorable  body.  If  I  have  been  unjustly  assailed,  I  have  a  right  to 
an  investigation  ;  and  if  my  claim  is  founded  on  fraud  and  falsehood, 
it  ought  to  be  ignominiously  rejected. 

If  the  conduct  of  Mr.  Whittlesey  has  been  wantonly  assailed,  if  the 
accusations  against  him  are  false  and  groundless,  the  nation  owes  it  to 
itself  and  to  him  that  his  reputation  should  be  vindicated,  and  that  a  pub- 
lic functionary  invested  with  his  hi^h  powers  should  be  exonerated  from 
such  reproach,  and  that  the  administration  of  justice  should  be  placed 
beyond  suspicion. 

The  issue  has  been  made.  It  has  been  made  by  Mr.  Whittlesey 
himself  without  my  concurrence  in  the  first  instance.  He  has  thrown 
down  the  sauntlet,  and  I  have  taken  it  up,  and  ready  to  meet  the 
encounter  tnough  against  such  fearful  odds.     A  fair  field  and  no  favor 
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are  all  that  I  ask,  and  I  shall  join  in  the  combat,  before  anj  fair  and 
impartial  tribunal,  with  *'  God  save  the  right  I" 

If  anything  in  the  shape  of  justice  is  to  be  extended  to  your  memo- 
rialist, a  recent  occurrence  renders  it  highly  important,  if  not  essen- 
tially necessary,  that  some  action  should  be  promptly  taken.  In  page 
62  of  the  printed  copy  of  Mr.  Whittlesey's  paper,  he  says :  That  on 
the  2d  of  March  I  called  and  presented  to  him  a  paper,  in  Spanish, 
addressed  to  me  by  Manuel  Diez  de  Bonilla,  £c.,  at  the  bottom  of 
which  is  a  certificate  of  his  excellency  J.  N.  Almonte,  &c.,  stating 
that  the  signature  of  De  Bonilla,  minister  of  foreign  relations  in 
Mexico,  to  the  said  letter  to  Mr.  Levy,  was  genuine.''  Mr.  Almonte 
also  stated  in  the  same  certificate  '^  that  the  papers  demanded  by  Mr. 
Levy  were  sent  to  him  and  certified  at  Washington  on  the  1 1th  of 
December,  1854."  ^' Mr.  Levy  handed  to  me  at  the  same  time  a 
translation  of  the  letter  of  De  Bonilla,  omitting  the  signature,  and 
omitting  entirely  the  certificate  of  Mr.  Almonte."  '^  The  omission  of 
Mr.  Almonte's  certificate  is  an  important  fact,  inasmuch  as  it  contains 
information  that  documents  from  Mexico  were  sent  to  Mr.  Levy,  at 
this  city,  as  early  is  December  11,  1854.  These  he  has  omitted  to 
file." 

Here  are  three  distinct  allegations  :  Ist.  That  I  had  placed  in  his 
hands  the  original  letter  of  De  Bonilla,  with  a  certificate  from  Gren. 
Almonte  as  to  the  genuineness  of  the  signature.  2d.  That  I  had  also 
furnished  a  translation  which  omitted  to  give  either  the  signature  of 
De  Bonilla  or  the  certificate  of  Gen.  Almonte.  3d.  That  this  certifi- 
cate showed  that  I  had  received  papers  from  Mexico  as  early  as  Decem- 
ber 11,  1854,  which  I  had  '^  omitted  to  file"  at  the  date  of  this  report 
of  March  31,  1855. 

To  some  of  these  charges,  if  they  merit  the  name,  I  plead 
guilty.  1st.  On  the  2d  of  March,  1856,  I  did  present  the  papers 
mentioned.  2.  The  translation  of  the  letter  of  De  Bonilla  did 
not  t)ear  the  signature  of  that  gentleman,  and  I  presume  that 
no  man  less  acute  than  Mr.  Whittlesey,  or  possessed  of  less 
honesty,  would  infer  from  that  fact,  when  the  original  paper  handed 
to  him  was  thus  signed,  any  aberration  either  from  regular  usage, 
much  less  any  imputation  of  unfairness.  3d.  It  did  not  contain  a 
copy  of  General  Almonte's  certificate,  but  he  was  placed  in  pos- 
session of  the  original,  which  was  all  that  was  material,  and 
enabled  him  to  supply  any  omission,  or  correct  any  inaccuracy,  which 
his  ingenuity  might  detect  or  conjuecture.  4th.  That  this  certificate 
showed  that  I  had  received  papers  from  Mexico  as  early  as  December 
11,  1854,  is,  to  employ  the  mildest  phrase  which  it  deserves,  an  un- 
mitigated falsehood.  It  contains  nothing  afibrding  the  slightest  pre- 
tence of  color  for  such  an  accusation.  6th.  That  I  had  omitted  to  filo 
such  papers,  thus  received,  falls  like  the  preceding  to  the  ground  as 
utterly  false. 

No  such  papers  were  received — the  certificate  of  General  Almonte 
says  no  such  thing  or  anything  approaching  to  it — consequently  there 
were  none  such  for  me  to  file. 

When  Mr.  Whittlesey  first  enunciated  this  charge,  the  import  of 
which  no  one  can  question,  the  design  of  which  no  one  can  doubt,  and 
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the  malignity  of  whicb  is  but  too  transparent,  charity  (a  virtue  which 
Mr.  Whittlesey  reserves  for  other  occasions)  mi^ht  suggest  that,  in 
the  too  great  vehemence  of  his  desire  to  inflict  injury  upon  a  man  who 
had  never  crossed  his  path,  or  interfered  with  his  predilections,  he 
might  inadvertently  have  been  led  into  error  by  a  false  translation, 
which  afforded  to  his  humane  and  Christian  spirit  some  plausible 
ground  upon  which  he  might,  from  his  high  station  and  in  the  plen- 
titude  of  power,  obtain  that  gratification  of  which  he  is  obviously  so 
greedy.  He  might  have  pleaaed  ignorance,  a  plea  which,  however  in- 
adequate to  meet  the  exingencies  of  the  case,  would,  so  far  as  it  was 
available,  have  been  conceded  by  all  who  knew  him.  Ignorance  and 
incapacity  may  furnish  an  excuse  for  mistakes,  but  such  errors  when 
persisted  in,  after  ample  information  has  been  afforded  to  rectify  them, 
only  aggravate  the  guilt.  Ignorance  the  most  stolid  cannot  avail  as 
a  plea  when  the  error  into  which  it  had  first  led  the  unhappy  victim 
has  been  removed  by  a  clear  light,  or  even  when  a  reasonable  ground 
has  been  shewn  upon  which  to  raise  a  doubt  whether  a  mistake  has 
not  occurred.  Wilfully  to  persist  in  wrong,  after  light  has  been 
afforded,  merits  a  denunciation  which  I  leave  to  others  to  pronounce ; 
when  that  wrong  is  manifested  in  defaming  the  character  and  ruining 
the  fortunes  of  a  brother  man,  no  language  can  express  the  condemna- 
tion which  it  merits. 

As  early  as  September,  1855,  your  memorialist  exhibited  a  tiue 
translation  of  the  certificate  of  General  Almonte,  prepared  by  one  of 
his  counsel,  well  known  to  be  an  accurate  and  accomplished  Spanish 
scholar,  and  equally  distinguished  as  an  able  lawyer  and  an  honorable 
gentleman.     With  this  version  of  the  document,  the  import  of  which 
IS  so  wretchedly  misrepresented  by  a  miserable  and  ignorant  translator, 
serving  as  the  basis  for  foul  and  injurious  insinuations,  Mr.  Whittlesey 
was  furnished.     It  exposed  the  falsity  of  the  version  which  Mr.  Whit- 
tlesey had  adopted,  it  annihilated  every  shadow  of  a  ground  upon  which 
he  had  based  his  charge.     It  bore  the  stamp  of  a  scholar  and  a  gentle- 
man, not  of  a  clerk  equally  unknown  by  name  and  to  fame.     The  course 
of  an  honorable  man  in  such  an  emergency  admits  of  no  diffet  ence  of 
opinion.     If  not  at  once  admitting  his  error,  he  would,  at  leaist,  have 
entertained  a  doubt ;  he  would  have  sought  the  aid  of  that  learning 
which  he  did  not  avowedly  claim,  and  ascertained  whether  he  haa 
been  misled  by  ignorance  into  the  preferment  of  a  gross  offence,  or 
whether  the  professed  correction  of  that  error  was  not  such  as  to  enti- 
tle it  to  his  confidence  and  induce  a  retraction.    Such  would  have  been 
the  course  of  an  upright,  honorable,  fair  man.     If  Mr.  Peters'  trans- 
lation was  correct,  I  had  laid  myself  open  to  the  charge,  and  not  only 
was  I  guilty  of  the  offence,  but  I  had  been  silly  enough  to  furnish  the 
evidence  upon  which  my  criminality  was  to  be  detected  and  exposed. 
If  Mr.  Carlisle's  version  was  correct,  the  inference  which  had  been 
drawn  from  the  other  had  been  a  false  one,  and  ought  immediately  to 
be  withdrawn. 

If  such  was  the  course  which  honor  demanded  and  justice  prescribed, 
it  cannot  be  questioned  that  the  Comptroller,  in  publishing  his  report 
at  this  late  period,  without  any  retraction  of  his  charge,  or  any  inti- 
mation of  doubt  as  to  the  foundation  upon  which  he  rested  it,  has  de. 
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liborately,  considerately,  wilfully  persisted  in  his  charge  against  me, 
has  in  the  same  way  maintained  the  faithfulness  of  the  translation  of 
General  Almonte's  certificate,  as  made  by  his  unknown  and  irrespon- 
sible clerk,  except  by  name,  and  repudiated  that  made  by  Mr.  Carlisle. 
While  hardly  conceding  that  this  was  more  or  less  than  a  volantarr 
persistance  in  error,  it  occurred  to  me  that  inasmuch  as  Greneral  Al- 
monte was  still  in  our  city,  it  would  be  easy  to  procure  from  such  au- 
thority an  expression  of  what  was  the  real  import  of  the  Spanish  cer- 
tificate which  he  had  himself  given. 

Advised  that  it  was  under  such,  or  even  in  far  less  imperatiTe  cases. 
customary  to  withdraw  original  papers  from  the  files  of  our  courts  of 
justice,  in  ordered  to  have  them  verified,  application  was  made  and 
renewed  to  have  this  paper,  of  which  two  such  contradictory  versions 
had  been  given^  withdrawn  from  the  department,  under  any  secnritj 
which  might  be  required  for  their  forthcoming  and  return  when  the 
exigency  was  over.  This  application  has  been  peremptorily  rejected. 
General  Almonte  cannot  testify  or  certify  to  a  treasury  copy,  he  would 
ibe  able  to  testify  to  his  own  original.  In  no  court  of  justice  would  s 
g)arty  be  precluded  from  availing  himself  of  the  testimony  necessary  to 
•establish  an  original  paper.  It  is  only  under  the  special  superintend- 
«ence  of  Mr.  Whittlesey  that  so  reasonable  a  request  would  be  denied, 
ror  that  even  a  moment's  hesitation  would  occur  in  yielding  to  it. 

-General  Almonte,  the  writer  of  this  paper,  is  a  foreign  minister, 
and  entitled  to  all  the  privileges  attached  to  this  high  dignity,  fie 
may  shortly  leave  our  territory,  and  it  may  be  impossible  for  me  to 
procure  his  statement.  Indeed,  with  Mr.  Whittlesey's  views,  it  is 
made  impracticable  while  yet  among  us.        , 

Mr.  Whittlesey  deliberately  made  the  charge  against  me  of  suppress- 
ing documents,  and  grounded  his  accusation  upon  the  alleged  &cs 
that  General  Almonte's  certificate  shewed  that  I  had  on  December  11, 
1854,  received  from  that  gentleman  certain  papers  which  at  my  in- 
stance had  been  sent  to  me  through  the  legation  from  Mexico.  I 
pointed  out  the  error  into  which  he  had  been  led  by  a  false  translatioiL 
Notwithstanding  this  correction,  he  reiterates  this  charge  in  his  recent 
'  publication  of  his  report  which  embodied  it,  thus  aggravating  the 
original  indignity,  and  by  this  must  be  understood  to  imply  that  I 
have  again  attempted  to  deceive  him  by  imposing  on  him  a  false  trans- 
lation, and  equally  impugning  tfaie  honor  of  my  counsel  who  had 
furnished  me  with  the  version  of  General  Almonte's  certificate. 

To  remain  silent  under  such  a  stigma  would  be  to  acquiesce  in  its 
truth.  General  Almonte,  the  writer  of  the  controverted  paper,  was  the 
best  witness  to  exonerate  me  from  this  charge,  and  without  an  inspec- 
tion of  what  he  had  himself  written,  it  is  obvious  that  it  would  be 
impossible  for  him  to  give  such  testimony  as  would  be  at  all  satisfactorj 
to  any  one,  and  established  the  fact  who  was  guilty  of  the  odious  charge 
of  palming  off  a  spurious  paper  as  genuine  and  authentic.  Application 
was  accordinly  made  to  Mr.  Whittlesey  for  permission  to  withdraw 
temporarily  the  disputed  document,  for  the  purpose  of  having  its  true 
meaning  verified  by  its  distinguished  writer,  consenting  that  an  accu- 
rate copy  of  it  should  be  left  in  the  department  to  be  recognized  as 
having  the  same  effect  and  opexation  as  the  original,  and  with  the 
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further  assurance  that  the  original  should  be  returned  when  the  object 
for  which  it  was  asked  to  withdraw  it  should  he  accomplished.  My 
request  was  absolutely  and  peremptorily  denied.  I  beg  leave  to  ap- 
pend copies  of  the  correspondence  upon  the  subject.  If  I  have  been 
correctly  advised  by  my  counsel,  the  application  which  I  made  is  one 
of  frequent,  almost  daily,  occurrence  in  all  tribunals  of  justice,  and  is 
never  refused  I  am  also  informed  that  it  is  far  from  unusual  in  the 
various  departments  of  the  government,  that  in  all  cases  in  which  con- 
troversies arise  between  claimants  and  public  officers  in  regard  to  any 
papers,  documents  or  vouchers,  the  claimant  is  allowed  to  withdraw 
his  papers,  that  he  may  sustain  his  case  by  additional  testimony. 

My  case  has  indeed  been  an  anomalous  and  unprecedented  one  in 
many  particulars.  The  matter  to  which  I  have  above  especially  called 
your  attention  has  been  only  one  of  many  characterized  by  the  same 
features  of  harshness,  oppression  and  injustice.  Offences  of  a  heinous 
and  disreputable  kind  are  officially  and  publicly  promulgated  against 
me,  they  are  widely  circulated,  as  it  is  believed,  at  the  expense  of  the 
public,  and  the  money  devoted  to  this  purpose  drawn  from  the  treasury 
without  warrant  of  law ;  and  I  am  denied  the  poor  privilege  of  proving 
my  innocence  and  placing  the  mark  of  guilt  upon  the  head  of  the  real 
offender. 

At  the  hands  of  the  Senate,  to  whom  I  can  alone  look  for  redress,  I 
ask  that  a  resolution  may  be  passed  calling  on  Mr.  Whittlesey  to  lay 
before  your  honorable  body  the  original  papers  in  my  case,  including 
all  which  he  has  omitted  in  his  report  and  publication,  and  that  the 
whole  matter  of  the  said  report  and  claim  may  be  examined  by  the 
appropriate  committee  of  your  honorable  body. 

Your  memorialist  respectfully  begs  leave  to  add  that,  by  reason  of 
the  deaths  of  witnesses,  and  the  residence  of  others  in  foreign  cqpn- 
tries,  whose  depositions  have  been  heretofore  taken,  a  reference  of  this 
case  to  the  Court  of  Claims,  at  best,  if  it  be  made  without  some  dis- 
pensation from  the  rules  of  the  said  court,  with  regard  to  the  taking 
of  testimony,  would  afford  him  no  substantial  means  of  justice.  The 
case  arose  under  a  treaty ;  the  tribunal  provided  for  in  that  treaty  Was 
substantially  lost  to  the  claimant  by  reason  of  facts  equitably  entitling 
him  to  a  rehearing  upon  the  existing  evidence ;  and  the  act  of  Congress 
for  his  relief  was  intended  to  extend  to  him  that  benefit. 

It  is  that  benefit  which  has  been  defeated  by  the  Comptroller,  and 
it  is  that  benefit  which  he  seeks  now  to  have  secured  to  him,  with  lib- 
erty to  the  claimant,  as  well  as  to  the  United  States,  to  introduce  any 
new  evidence  which  may  be  necessary  for  the  ends  of  justice. 

When  these  papers  shall  be  laid  before  your  honorable  body,  it  will 
in  its  own  wisdom  form  its  judgment  as  to  the  course  to  be  pursued. 

Your  memorialist  would,  however,  respectfullv  suggest  that  in  his 
former  appeal  to  Congress  for  relief,  his  application  was  founded 
chiefly  upon  the  allegation,  to  employ  Mr.  Whittlesey's  own  words, 
'Hhat  his  papers,  to  the  number  of  twenty-one,  were  lost  in  the  State 
Department  or  after  they  were  sent  to  the  board  of  commissioners,  or 
that  they  were  purloined.  An  act  was  passed  for  his  relief,"  &c., 
(p.  106,)  ''on  the  ground  that  his  papers  were  purloined  or  lost  in  the 
Department  of  State  or  before  the  board  of  commissioners,"  p.  95. — 
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(See,  also,  pp.  84  and  86.)  This,  then,  being  the  principal  ground 
upon  which  relief  was  prayed,  the  act  of  Congress  bearing  on  its  title 
that  it  was  designed  **for  the  relief  of  Jonas  P.  Levy,"  did  seem  to 
the  undersigned  a  legislative  recognition  that  the  ground  upon  which 
it  was  asked  had  been  authoritatively  adjudged.  Uut  of  a  large  num- 
ber of  cases  brought  to  the  cognizance  of  the  Select  Committee  of  the 
Senate,  this  was  the  only  one  based  upon  such  a  ground  and  acknow- 
ledged to  have  been  fully  sustained. 

The  documents  thus  *'lost  or  purloined"  were  twenty-one  in  num- 
ber. Several  were  originals,  emenating  from  different  sources,  which, 
from  their  very  nature,  could  not  admit  of  secondary  evidence  to  estab- 
lish their  existence  or  their  contents,  beyond  what  was  sufficient  to 
satisfy  the  consciences  of  the  members  of  Congress. 

Other  parts  of  the  claim  of  your  memorialist  depended  upon  the 
contemporaneous  papers  which  were  produced  from  variouH  quarters; 
.some  from  indivi'luals  lung  since  dead  ;  others  from  official  archives 
which  have  been  for  years  destroyed  ;  others  from  parties  whose  very 
existence  or  whose  residence  cannot  be  ascertained  ;  and  others  from 
sources  which  even  the  indefatigable  comptroller  cannot,  with  all  the 
aids  of  government  power  and  influence,  (at  least,  as  far  as  he  has 
communicated  the  results  of  his  investigations,)  fully  explore.  The 
parties  are  dead,  or  dispersed  too  far  for  even  him,  if  he  has  faithfullj 
sought  correct  information,  to  trace  them  out.  The  evidence,  hovr> 
ever,  which  they  gave  was  that  of  contemporaneous  official  documents, 
before  any  controversy  existed  or  could  be  anticipated. 

Congress  has  passed  upon  the  two  important  questions.  It  has  been 
thus  decided : 

1.  That  sufficient  proof  was  made  before  it  that  important  papen 
had  been  '*  lost  or  purloined." 

2.  That  those  papers  would  have  verified  the  averment  that  your 
memorialist  had  a  valid  and  just  claim,  which  had  been,  in  conse- 
quence of  the  absence  of  these  documents,  rejected. 

It  is  obviously  impossible  that  these  lost  papers  should  be  now  fur- 
nished, or  their  absence  supplied  by  secondary  evidence. 

To  remit  your  memorialist  to  any  tribunal  of  justice  would  l>e  not 
only  to  rescind  what  Congress  has  already  done,  but  to  subject  hit 
case  to  those  rules  of  evidence  which  all  judicial  tribunals  must  either 
recognize  as  pre-existing  law,  or  must  prescribe  for  their  own  govero- 
ment.  If  he  is  required  to  establish  his  case  by  the  production  of 
such  testimony,  taken  in  a  form  which  the  technicle  rules  of  law  re- 
quire, he  irankly  admits  that  his  case  is  hopeless,  for  he  can  neither 
produce  the  original  documents,  which  have  been  lost,  nor  witnesses 
to  prove  their  contents — for  copies  have  also  disappeared,  and  the  wit- 
nesses are  in  many  cases  dead,  or  so  far  and  widely  dispersed  that  it 
would  be  impossible  for  him,  even  had  he  the  means,  of  which  he  ha£ 
been  thus  deprived,  of  supplying  the  want. 

In  conclusion,  your  memorialist  would  beg  leave  to  represent  to  your 
honorable  body  that  which,  if  addressed  to  its  members  individually 
he  knows  with  what  cordiality  it  would  be  received,  that  standing  as 
he  does  as  an  American  citizen,  claiming  nothing  beyond  what  he 
honestly  believes  to  be  his  just  rights,  and  on  grounds  which  your 
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honorable  body  bas  already  sanctioned^  he  finds  his  honor  and  his 
yaracity  impagned  ;  and  whatever  may  be  the  ultimate  judgment  of 
the  legislature  of  the  country  in  which  he  was  born — for  which  he  has 
already  exposed  his  life,  and  to  whose  interests  he  is  willing  to  dedi- 
cate the  remainder  of  his  days — he  does  demand  at  your  hands  a 
decision  by  some  fair  and  impartial  tribunal,  whether  the  comptroller 
is  justified  in  preferring  the  accusations  he  has  made,  or  whether  your 
memorialist  is  sustained  in  his  response. 

If  in  any  of  the  remarks  which  I  have  made  it  may  be  thought 
that  I  have  employed  ofiV^nsive  language  or  harsh  expressions,  I  sub- 
mit to  the  judgement  of  the  Senate,  a  body  composed  of  honorable 
gentlemen,  who  would  themselves  feel  an  imputation  upon  their  in- 
tegrity and  veracity  as  a  deep  wound,  whether  I  have  gone  one  inch 
beyond  what  the  outrages  upon  me  imperatively  demanded,  or  at 
least  fully  justified. 

All  which  is  respectfully  submitted. 

JONAS  P.  LEVY. 

P.  S.  While  the  foregoing  sheets  were  passing  through  the  press, 
I  have  obtained  from  General  Almonte,  to  whom  I  made  application 
under  the  idea  that  he  was  on  the  eve  of  leaving  the  country,  the  an- 
nexed certificate,  which  fully  corroborates  my  assertions,  in  direct 
contradiction  of  Mr.  Whittlesey's  official  and  personal  allegations. 

Where  now  lies  the  truth  between  ns  ? 

J.  P.  L. 

Washington,  D.  C,  February  8,  1856. 


No.  1. 

Washington,  January  22,  1856. 

Sir  :  Having  occasion  for  the  following  original  letters  and  docu- 
ments filed  by  me  at  your  office,  you  will  please  take  such  copies  as 
you  deem  fit,  and  transmit  the  originals  to  either  of  my  counsellors, 
Messrs.  Coxe  and  Carlisle,  to  wit : 

1.  The  original  letter  of  Manuel  Diez  de  Bonilla,  dated  at  Mexico, 
November  4,  1854,  certified  to  by  J.  N.  Almonte. 

2.  Minister  of  war  and  navy^  Jalapa,  February  14,  1850,  Domingo 
Echagary,  certified  by  Manuel  Ma.  de  Sandoval,  May  6,  at  Mexico, 
1851. 

3.  Seccion  4th,  St.  Juan  Bautisto,  April  11,  1851,  Gregory  Pyro, 
Manuel  Ma.  de  Sandoval,  May  6,  at  Mexico,  1851. 

My  object  is  to  exhibit  these  documents  in  original,  in  the  further 
prosecution  of  my  case,  and  for  this  purpose  no  copies  will  suffice ; 
whereas  certified  copies  will  suffice  for  all  the  purposes  of  the  govern-  * 
ment. 

Your  obedient  servant, 

JONAS  P.  LEVY. 
Hon.  Elisha  Whittlbset, 
Fir^  Comprollerj  dtc. 


54  JONAS   p.    LEVY. 


Mr.  WhUilesey's  reply  to  No.  1 . 

Treasury  Department, 
Comptroller's  Office,  January  23,  185S. 

8iR :  Tours  of  yesterday  is  received,  requesting  that  certain  original 
papers  in  your  case  be  forwarded  to  you,  or  to  your  counsellors,  Messrs. 
Coxe  and  Carlisle,  for  the  further  prosecution  of  your  claim. 

It  is  not  usual  or  proper  to  take  original  papers  irom  the  files  that 
have  been  acted  on,  and  the  practice  will  be  adhered  to  in  this 
instance. 

Any  paper  not  heretofore  copied  and  furnished  will  be  copied  and 
sent  to  you  or  counsel. 


Sincerely  yours, 

Jonas  P.  Levy,  Esq., 
Washington, 


ELTSHA  WHITTLESEY. 


No.  2. 

Washington,  January  24,  1856. 

Sir  :  Your  letter  of  the  23d  instant  has  been  received. 

I  beg  leave  to  repeat  that  the  inspection  of  the  original  papers  by 
the  witness  is  what  is  necessary,  and  that  it  is  not  in  my  power  to 
bring  the  witness  to  the  treasury  for  that  purpose.  This  new  testi- 
mony is  rendered  necessary  by  certain  ex  parte  evidence  taken  by  you 
since  the  papers  were  filed. 

The  papers  will  be  returned  to  you,  with  the  testimony  relating  to 
them,  if  you  desire  it,  and  a  certified  copy  of  that  testimony  taken 
from  your  office  A  duly  certified  copy  of  the  original  in  the  mean- 
time would  certainly  protect  the  interest  of  the  government,  and  if 
required,  I  will  sign  a  receipt  on  such  copies  that  they  shall  stand  in 
the  place  of  the  original  until  returned.  This,  as  I  am  informed  by 
my  counsel,  is  never  refused  by  any  court  oi  justice ;  and  I  therefore 
beg  leave  respectfully  to  renew  my  request,  and  that  it  may  be  laid 
before  the  Secretary  of  the  Treasury,  if  you  should  still  decline  to 
grant  it. 

Very  respectfully, 

JONAS  P.  LEVY. 

Hon.  Emsha  Whittlbsey,  FirsA  Comptroller. 


Beply  to  No.  2. 


Treasury  Department, 
Comptroller's  Office,  January  25,  1866. 

Sir  :  Your  letter  of  yesterday,  written  after  my  reply  to  the  first 
one  of  that  date^  received  this  morning. 
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In  said  second  letter  of  the  24th,  you  call  my  attention  to  a  request 
in  the  first  letter  of  that  date^  to  lay  your  application  before  the  iSec- 
retary  of  the  Treasury,  if  my  decision  not  to  deliver  original  papers 
to  you  remained  unchanged.  I  called  to  see  the  Secretary  twice,  and 
he  was  engaged ;  and  again  he  was  at  the  President's.  I  saw  Mr. 
Washington,  the  Assistant  Secretary  of  the  Treasury,  and  he  con- 
curred with  me  in  the  course  pursued  this  morning.  Tour  applica- 
tion was  made  known  to  the  Secretary  of  the  Treasury,  and  he  says 
the  original  papers  must  not  be  withdrawn. 
Sincerely  yours, 

ELISHA  WHITTLESEY. 
Jonas  P.  Lbvt,  Esq., 

tVashington^ 


No.  3. 

Washznoton,  January  24,  1856. 

Sir  :  Your  letter  just  received  takes  no  notice  of  my  request  to  have 
my  application  laid  before  the  Secretary  of  the  Treasury. 

I  beg  to  call  your  attention  to  it^  and  to  understand  whether  you 
refuse  that  request. 

Respectfully  yours, 

JONAS  P.  LEVY. 
Hon.  E.  Whittlbbby. 


Beply  to  No.  3. 


Treasurt  Department, 
Comptroller's  Office^  January  24,  1856. 

Sir  :  Your  letter  of  this  day  is  received,  again  requesting  certain 
original  papers  in  your  case.  I  informed  you  yesterday  that  they 
could  not  be  furnished,  and  the  same  information  is  again  communi- 
cated. Copies  will  be  furnished,  duly  authenticated,  of  any  paper  of 
which  a  copy  has  not  been  given  ;  but  the  original  papers  will  remain 
on  file. 

Sincerely  yours, 

ELISHA  WHITTLESEY. 
Jonas  P.  Levy,  Esq., 

Washington. 


Mexico,  Febrero  19,  de  1855. 

Mi  Estimado  Amigo:  Con  teste  la  apreciable  de  Y.  fecha  6  del 
pasado,  manifest&ndole  one  el  motive  de  no  haberle  remitido  los 
documentos  que  necesita,  na  sido  el  de  no  haberlos  yo  todavia  recibido 
de  los  MinistroB  de  Querra  y  Hacienda,  6  los  cuales  se  les  pidieron. 
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Kuevainenie  se  los  he  recordado ;  y  en  vista  de  8u  respuesta,  los 
trasmitire  &  Y.^  6,  en  8U  lugar,  le  remitire  el  certificado  que  desea. 
Sin  tiempo  para  inaSj  me  repito  su  afectisimo  seguro  servidor. 
Q.  B.  S.  M. 

MANUEL  DIEZ  DE  BONILLA. 
Sr.  D.  Jonas  P.  Levy, 

Washington. 


Translation  of  Manuel  Diet  de  Bonilla'a  letter  by  Jos.  M,  Carltsle,  Esq, 

Mexico,  February  19, 1855. 

Esteemed  Friend  :  In  reply  to  your  favor  of  the  6th  ultimo,  inform- 
ing you  that  the  reason  why  the  documents  which  you  need  have  not 
been  transmitted,  has  been  that  they  have  not  yet  been  received  from 
the  Ministers  of  War  and  the  Treasury,  to  whom  application  was 
made  for  them.  I  have  brought  it  to  their  notice  anew,  and  in  view 
of  the  answer,  I  will  transmit  them  to  you,  or,  in  place  of  them,  the 
certifiate  which  is  desired. 

Without  time  for  more,  I  repeat  that  I  am  your  affectionate  and 
faithful  servant,  &c., 

MANUEL  DIEZ  DE  BONILLA. 

Jonas  P.  Levy,  Esq., 

JVashington, 


Leqagion  Mexicana  sn  los  E.  TJ.  db  A. 

El  infrascrito  Enviado  Extraordo.  y  Ministro  Flenipotenciario  dela 
Bepublica  Mexicana  certifica  que  la  firma  que  antecede  es  la  misma 
que  acostumbraba  usar  el  ex-Ministro  de  Belaciones  Exteriores  de 
Mexico,  D.  Manuel  Diez  de  Bonilla. 

Asi  mismo  certifica  que  por  esta  Legacion  no  se  ban  remitido 
ningunos  documentos  &  Mr.  J.  P.  Levy,  y  a  pedLmento  de  dicho  Senor 
espido  el  presente  certificado  en  Washington  a  1^  de  Febo.  1856. 

J.  N,  ALMONTE. 


Translation  of  General  Almonte's  ceriificaJtey  written  vnthin, 

Mexican  Legation  in  the  United  States  of  America. 

The  undersigned.  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  the  Mexican  republic,  certifies :  That  the  aforegoing  signature  is 
the  same  which  the  ex-minister  of  foreign  relations  of  Mexico,  Don 
Manuel  Diez  de  Bonilla,  was  accustomed  to  use ;  and  he  further 
certifies  that  no  documents  have  been  transmitted  through  this  lega- 
tion to  Mr.  J.  P.  Levy  ;  and  at  that  gentleman's  request,  I  despatch 
this  certificate  in  Washington,  on  the  1st  of  February,  1856. 

J.  N.  ALMONTE. 

Translated  by  James  M.  Carlisle,  Esq.^ 

Washington,  February  2, 1856. 
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TO  THE  ACCOUNTING  OFFICERS  OF  THE  TREASURY. 

The  case  of  Captain  Jonas  P.  Levy,  now  submitted  to  the  considera- 
tion of  the  accounting  officers  of  the  treasury  for  examination  and 
settlement,  is  one  of  a  very  peculiar  character  and  marked  by  circum- 
stances which  have  rarely  if  ever  been  brought  before  accounting 
officers  for  their  decision. 

Some  of  the  facts  connected  witb  this  claim  occurred  as  early  as 
the  year  1843.  The  grounds  of  complaint  continued  until  their  final 
consummation  by  the  expulsion  of  Captain  Levy,  his  brother  and 
family  after  the  commencement  of  hostilities  in  the  spring  of  1846, 
all  were  in  violation  of  their  rights  as  American  citizens,  entitled  to 

{)rotection  by  all  the  safeguards  that  were  provided  by  treaty  stipu- 
ations. 

A  memorial  was  transmitted  by  Captain  Levy  to  the  State  Depart- 
ment, whicb  was  filed  in  August,  1846,  and  which,  among  other  docu- 
ments accompanying  it,  also  conveyed  a  judicial  record  or  expedient^ 
of  the  proceedings  of  a  court  at  Tobasco. 

Other  important  documents,  which  will  bereafter  be  particularly 
referred  to  and  which  are  enumerated  in  an  affidavit  of  Captain  Levy 
of  the  17th  January,  1852,  among  the  papers  now  exhibited  will  ap- 
pear. Shortly  after  the  organization  of  the  board  of  commissioners 
under  the  treaty  of  Guadalupe  Hidalgo,  certain  rules  and  orders  were 
promulgated  by  the  board  for  the  guidance  of  the  claimants  as  to  the 
mode  in  which  their  memorials  should  be  prepared.  Captain  Levy 
was  then  in  Mexico.  The  intercourse  between  that  country  and  the 
United  States  was  uncertain  and  irregular.  His  counsel  in  Wash- 
ington forwarded  to  him  the  rules  which  had  thus  been  prescribed 
and  the  formal  part  of  the  memorial  which  was  to  be  presented. 

A  memorial  conforming  to  the  instructions  thus  given  was  prepared 
and  signed  at  Vera  Cruz  on  the  16th  November,  1849.  Under  the 
persuasion  that  his  former  memorial  and  the  papers  which,  from  time 
to  time,  had  been  transmitted  and  filed  in  the  Department  of  State, 
had  been,  as  the  law  required,  duly  transferred  to  the  board  of  com-  * 
missioners,  and,  being  without  access  to  these  original  documents, 
Captain  Levy  was  compelled  to  have  recourse  to  his  memory  in  stating 
some  parts  of  his  case. 

This  memorial  was  duly  filed  with  the  commissioners  on  the  27th 
March,  1860,  and  the  case  was  then  ready  for  hearing  and  judgment. 

It  was  not,  however,  acted  upon  by  the  board  until  nearly  the  expi- 
ration of  a  year,  on  the  12th  March,  1851,  the  board  gave  a  decision 
which  will  be'found  amon^  the  papers.  In  this  decision  they  virtually 
rejected  the  entire  claim,  deciding  that,  'Mn  the  opinion  of  the  board, 
the  facts  proved  are  sufficient  to  make  out  a  claim,  but  it  is  impossible 
to  estimate  the  extent  of  the  loss  without  additional  proof.  The 
board  therefore  decides  that  this  item  of  the  claim  is  valid,  but  be- 
fore determining  the  amount  of  the  award,  time  will  be  affi)rded  to 
the  claimant  to  file  additional  proof,"  &c. 

In  a  previous  part  of  this  opinion  it  is  stated  'Hhe  claimant  is  now 
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in  Mexico,  and  has  been  there  most  if  not  all  the  time  since  this 
board  was  organized." 

To  allow,  on  the  12th  March,  by  an  order  of  the  board,  then  not 
promulgated  or  communicated  to  the  counsel  of  the  claimant,  per- 
mission to  produce  from  Mexico,  before  the  final  adjournment  of  the 
board,  which  was  to  take  place  on  the  15th  April,  a  period  of  about 
thirty-four  days,  supplementary  evidence  was,  as  a  member  of  the 
Senate  committee  expressed  himself,  a  perfect  mockery. 

The  claim,  however,  had  been  adjudged  valid,  and,  during  the  few 
days  allowed,  evidence  was  produced  from  New  York,  which  induced 
the  board  somewhat  to  modify  its  first  report,  and  the  sum  of  $3,675 
was  finally  awarded  to  the  claimant. 

The  select  committee  of  the  Senate,  after  a  full  examination  of  the 
merits  of  the  case,  came  to  the  conclusion  in  reference  to  two  cases 
before  it,  (and  only  two,  out  of  about  seventy  which  it  examined,] 
that  of  Captain  Levy  and  Jose  Maria  Jarrero,  that,  on  the  ground  of 
plain  mistake  in  law,  they  have  agreed  to  recommend  the  passage  of 
a  bill,  referring  them  to  the  accounting  officers  of  the  treasury  for  re- 
examination, settlement,  and  payment,  under  the  provisions  of  the 
treaty  with  Mexico.  Such  a  law  has  now  passed,  and  the  whole  case  is 
open  for  adjustment  and  settlement. 

One  of  the  principal  grounds  which  induced  the  committee  to 
recommend,  ana  Congress  to  pass,  the  act  in  question,  was,  that  it 
was  distinctly  proved  that  a  large  number  of  the  documents  and 
vouchers  which  Captain  Levy  had  filed  in  the  Department  of  State, 
and  before  the  board  of  commissioners,  had  disappeared  from  the  files 
and  were  missing  when  the  board  took  up  his  case  for  examination. 

The  absence  of  these  papers  was  first  announced  on  the  12tb  March, 
1851  ;  about  thirty-four  days  before  the  final  adjournment  of  the 
board,  and  then  the  commissioners,  while  deciding  that  the  facts 
proved  are  sufficient  to  make  out  a  claim,  yet,  before  determining  the 
amount  of  the  award,  time  will  be  afforded  to  the  claimant  to  file  ad- 
ditional proof,  &c.  As  this  very  opinion  sets  forth  that  the  claimant 
was  then  in  Mexico,  and  had  been  there  most  if  not  all  the  time  since 
'the  board  was  organized,  it  is  obvious  that  the  allowance  of  further 
time  to  produce  testimony  was  a  sheer  deception. 

It  is,  of  course,  impossible  for  the  claimant  to  establish,  by  proof, 
the  times  when,  or  the  party  by  whom,  his  papers  were  thus  ab- 
stracted, nor  is  this  a  matter  to  be  now  enquired  of,  the  Senate  com- 
mittee having  investigated  the  facts,  and  Congress  authorized  the  re- 
adjudication  of  the  case,  substituting  the  accounting  officers  for  the 
board  of  commissioners. 

Among  the  papers  now  submitted  to  the  accounting  officers  will  be 
found  the  opinion  of  the  board  of  commissioners,  of  March  12,  1851 ; 
the  memorial  of  Jonas  P.  Levy,  addressed  to  the  board,  and  a  list  of 
the  missing  or  lost  documents. 

In  the  memorial  prepared  in  November,  1849,  the  claimant  refers 
for  proof  to  substantiate  many  of  his  averments  to  the  documents 
which,  previously  to  that  time,  he  filed  in  the  Department  of  State. 

The  first  item  in  this  memorial  which,  in  compliance  with  the  regu- 
lations of  the  board,  was  corroborated  by  the  oath  of  the  claimant, 
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was  for  the  sum  of  |6,000,  illegally  exacted  from  the  party  hy  the 
Mexican  authorities  at  Laguna^  as  for  duties  on  goods  which  were  hy 
law  exempt  from  such  impositions.  The  memorial  refers  to  the  hill  of 
lading  as  showing  that  the  cargo  consisted  of  machinery,  stores,  and 
provisions,  merchandise,  household  furniture,  and  personal  effects,  and 
refers  particularly  to  the  law  of  Mexico^  of  January  4, 1843,  entitling 
such  articles  to  entry  free  of  duty. 

The  board,  in  their  remarks  upon  this  item,  say,  that  the  deposi- 
tion of  General  Ampudia  is  the  only  evidence  produced  to  sustain  the 
claim^  that  this  is  '^  general  and  indefinite,  and  will  therefore  justify 
no  award." 

The  deposition  of  General  Ampudia  is  among  the  papers.  He  states 
explicitly  that  Captain  Levy  and  brother  imported  a  cargo  of  goods 
and  provisions  to  supply  the  Mexican  army  then  operating  against 
Campeachy,  that  the  vessel  and  cargo  were  ordered  to  Laguna  by  the 
commanding  general,  that,  on  their  arrrival  there,  they  were  com- 
pelled, by  the  Mexican  collector,  to  pay  duties  on  said  merchandise, 
which,  by  the  law  of  Mexico,  was  free  of  duties.  Nothing  is  left 
vague  and  uncertain  here  but  the  value  of  the  cargo  and  the  amount 
of  duties  illegally  exacted.  That  said  duties  were  exacted  is  proved  ; 
that  they  were  illegally  exacted  is  proved.  The  board  say  it  was  in 
the  power  of  the  claimant  to  have  obtained  evidence  of  the  amount  of 
duties  which  he  paid^  the  character  of  the  goods  upon  which  they 
were  paid,  and  the  law  of  Mexico  under  which  he  claimed  they  were 
exempt.  The  testimony  of  General  Ampudia  proves  that  duties  were 
exacted,  and  that  the  cargo  on  which  they  were  levied  was,  by  the  law 
of  Mexico,  free  from  such  imposition.  The  special  character  of  the 
goods  is  certainly  immaterial,  no  matter  what  they  were,  they  were 
not  dutiable.  The  only  matter  left  open  for  proof  was  the  value  of 
the  cargo  and  the  amount  of  duties  levied.  This  proof  had  been  duly 
filed  with  the  memorial  at  the  State  Department. 

The  protest  made  before  Leonard  C.  Almy,  the  American  consul  at 
Laguna,  which  accompanied  that  memorial,  and  all  the  then  existing 

£  roofs,  the  invoices,  bills  of  lading,  and  the  original  receipt  of  the 
[exican  ofiicial  for  the  duties  so  exacted,  are  among  the  papers  which 
have  been  purloined  or  lost  without  any  default  of  the  claimant. 

In  the  opinion  of  the  board  bearing  date  March  12, 1851,  but  which 
was  not  then  promulgated  even  so  far  as  to  reach  his  counsel  residing 
in  Washington,  and  which  by  no  possibility  could  have  come  to  the 
knowledge  of  the  claimant  until  after  the  board  had  ceased  to  exist,  it 
is  said  that  the  deposition  of  General  Ampudia  is  the  only  evidence  to 
prove  this  item  of  claim.  Had  the  commissioners  referred  to  the  me- 
morial they  would  have  found  that  numerous  documents  of  the  most 
important  character  had  been,  so  far  as  the  claimant  could  do  it,  placed 
at  the  disposal  of  the  board.  Had  the  case  been  examined  in  the  year 
1850,  as  it  should  have  been,  the  loss  of  these  would  have  been  dis- 
covered. By  the  report  of  these  commissioners  themselves  it  appears 
that  they  adjourned  on  the  27th  March,  1850,  the  very  day  the  lotie- 
morial  was  filed,  till  the  17th  June,  and  after  a  session  of  eleven  days, 
again  adjourned  to  the  18th  November. 

How,  then,  does  the  item  stand?    We  have  first  the  proof  always 
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admitted  by  the'most  solemn  dccisionof  the  highest  judicial  tribunals, 
as  to  the  loss  of  evidence.  We  have  then  the  testimony  of  General 
Ampudia,  that  unlawful  exactions  were  made.  We  have  the  testi- 
mony of  Jordon  as  to  the  character  and  general  description  of  the  ar- 
ticle belonging  to  the  claimant.  Mr.  Jordon  was  one  of  the  charterers 
of  the  Sea  Bird,  on  board  of  which  vessel  the  Messrs.  Levy  and  family 
were  passengers. 

He  represents  the  cargo  belonging  to  the  Levys  as  consisting  of  the 
entire  contents  of  a  ship  chandlery  and  grocery  store,  kept  by  them  in 
New  Orleans,  together  with  blocks^  tackle,  running  rigging,  variety 
of  iron  ware,  with  machinery  and  furnitureof  very  considerable  value, 
that  said  articles  were  charged  extravagantly,  (in  estimating  the  du- 
ties,) contrary  to  the  proclamation  issued  by  the  Mexican  government, 
as  published  on  the  9th  of  February,  1843,  in  the  New  Orleans  Bee, 
for  the  purpose  of  notifying  to  all  nations  that  the  port  of  Yucatan  was 
Iree  for  the  importation  of  foreign  produce. 

Charles  J.  Cox,  also  examined  at  the  same  time,  says  that  he  was  well 
acquainted  with  the  two  Messrs.  Levy,  and  that  in  1843  he  visited 
them  at  Laguna.  The  testimony  of  this  witness  is,  however,  brief 
and  chiefly  confined  to  subsequent  transactions. 

It  must  be  borne  in  mind  that  when  Captain  Levy  made  his  me- 
morial in  1849,  and  when  it  was  filed  wiih  the  board,  they  were  in 
Sossession  of  his  previous  memorials,  filed  with  the  proofs  at  the  State 
department,  in  which  the  circumstances  of  his  claim  had  been  fully 
detailed — his  protest  made  on  the  spot,  the  receipt  for  the  duties  il- 
legally exacted,  all  had  been  filed,  and  were  presumed  to  be  safe, 
and  he  avers  that  these  documents  would  have  made  out  all  the  evi- 
dence which  could  be  required  in  his  case.  Under  these  circumstances, 
is  it  asking  too  much  to  insist  that  in  the  absence  of  the  primary  evi- 
dence the  secondary  evidence  now  furnished  should  be  made  ample. 
But  these  statements  are  further  corroborated  by  the  deposition  of 
Mrs.  Rebecca  Levy,  widow  of  Morton  Levy,  who  was  personally  cog- 
nizant of  the  whole  transactions,  and  who  details  them  with  fulness 
and  in  strict  accordance  with  the  other  testimony.  Her  daughter^ 
Mrs.  De  Burgh,  also  corroborates  the  statement  of  her  mother. 

When,  in  addition,  it  is  considered  that  these  parties.  Captain  Levy 
and  Mrs.  Levy,  are  required  by  the  board  to  swear  to  the  truth  of  the 
averment  in  the  memorial,  and  thus  made  witnesses,  it  cannot,  with 
any  show  of  propriety  or  justice,  be  set  up  that  they  are  not  compe- 
tent witnesses. 

This  principle  is  familiar  in  our  courts  of  justice.  In  equity  there 
are  certain  classes  of  cases  in  which  the  plaintiff  must  sustain  his  case 
by  his  own  oath.  In  general,  when  the  opposite  party  requires  a  veri- 
fication by  oath,  the  answer  of  a  defendant  responsive  to  the  bill  is 
considered  as  true  until  disproved  by  two  witnesses,  or  by  one  wit- 
ness and  concurrent  circumstances. — (See  2d  Story,  Eq.  Jur.,  914  § 
1,520.) 

The  next  two  items  of  claims  are  for  the  illegal  seizure,  without  any 
color  or  pretence  of  right,  of  provisions,  &c.,  to  the  value  of  |1,600^ 
and  a  purchase  of  other  articles  of  a  similar  description,  to  the  valne 
of  $200,  for  which  the  claimant  never  received  any  other  payment 
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tban  a  bond  for  |200,  which,  when  tendered  at  the  cnstom-hoase  at 
Laguna^  and  afterwards  at  the  city  of  Mexico,  by  the  American  min- 
ister, General  Waddy  Thompson,  was  refused  payment.  These  two 
items,  amounting  in  the  aggregate  to  1 1,800,  stand  on  very  much  the 
same  evidence  as  the  proceeding  one,  and  involve  the  same  general 
principles  of  equity  and  justice. 

During  the  residence  of  Captain  Levy  at  Laguna,  in  1848,  the  Mex- 
ican authorities  demanded  oi  him  forced  contributions^  which  he  re- 
sisted, on  the  ground  sustained  by  all  the  American  authorities,  and 
by  both  boards  of  commissioners,  that  American  citizens  residing  in 
Mexico,  were  not  liable  to  these  exactions.  Here,  again,  the  original 
memorial,  with  the  acompanying  documents  to  sustain  it,  as  well  as 
the  protests  made  before  the  American  consul,  are  among  the  lost 
papers.  This  is  partially  supplied  by  the  testimony  of  Benedict  de 
Angelo,  who  was  secretary  in  the  consul's  office,  and  who,  in  answer 
to  the  seventh  in t^rogatory  addressed  to  him,  says  that  about  the  time 
of  Mr.  McFaul's  arrival  at  Laguna,  Mr.  Jonas  P.  Levy  made  two 
protests  before  him^  one  against  the  Mexican  government  for  levying 
forced  duties  and  contributions  upon  said  Jonas  P.  Levy ;  and  the 
other  against  the  Mexican  government  for  marching  troops  into  the 
store  of  the  Messrs.  Levy,  and  compelling  them  to  pay  other  forced 
duties. 

In  answer  to  the  3d  interogatory,  the  same  witness  testifies  to  his 
knowledge  of  the  store  kept  by  the  Messrs.  Levy,  the  character  and  the 
value  of  their  stock  of  goods,  which,  from  ample  opportunities  for  obser- 
vation, he  estimates  as  worth  from  twelve  to  fifteen  thousand  dollars. 
This  item  of  claim,  as  exhibited  in  the  lost  papers,  and  now  presented, 
amounts  to  |3,000. 

General  Ampudia  also  says,  in  reference  to  the  preceding  items, 
that  Captain  Levy  sold  a  large  portion  of  provisions  to  the  Mexican 
government,  for  which  he  has  never  received  any  pay,  and  that  when 
he  left  Laguna,  he  left  General  Sandoval  in  charge,  and  by  his  order 
said  Levy  was  compelled  to  pay  forced  contributions  extraordinary, 
against  which  he  made  a  formal  protest  before  the  American  consul. 
The  facts  are  also  sworn  to  by  Mrs.  Levy  and  her  daughter. 

The  next  item  of  claim  is  for  certain  iron  castings  and  machinery. 
The  documents  and  proofs  in  relation  to  this  part  of  the  case,  notwith- 
standing the  loss  or  spoliation  of  some  important  pieces  of  testimony, 
will,  it  is  hoped,  be  perfectly  conclusive  and  satisfactory.  It  will, 
however,  be  proper  to  state  some  facts  connected  with  this  part  of  the 
claim.  War  was  declared  between  the  United  States  and  Mexico,  in 
May,  1846,  and  although  by  the  provisions  of  the  treaty  between  the 
two  countries  Capt.  Levy  was  entitled  to  remain  for  a  twelve  month, 
in  order  to  settle  up  his  ajSairs,  yet,  in  July^  1846,  he  was  compelled 
to  leave  the  country,  leaving  all  his  property  there  without  adequate 
protection,  and  his  business  affairs  in  a  most  unsettled  state.  For  this 
illegal  expulsion,  and  the  losses  and  injuries  resulting  to  his  business 
and  affairs,  the  claimant  presents  a  distinct  claim  which  he  estimates 
at  not  less  than  |60,000.  There  was,  however,  the  particular  item 
for  these  iron  houses,  and  a  quantity  of  cast-iron  machinery  which  be- 
longed to  the  claimant,  and  which  he  had  been  compelled  to  leave  at 
Tobasco,  under  the  supervision  of  Messrs.  Lobach  when  expelled  from 
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the  country,  and  which  by  8uch  expulsion  he  was  prevented  as  well 
from  employing  them  in  the  business  for  which  they  were  contem- 
plated, or  from  disposing  of  them  to  others  who  would  then  have  used 
them,  and  who  would  have  given  a  large  price  for  them.  During  the 
year  1847,  until  February,  1848,  Captain  Levy  was  employed  in  con- 
nexion with  the  troops  under  command  of  General  Scott,  as  captain  of 
a  government  vessel,  (the  United  States  transport-ship  American,)  en- 
gaged in  the  transportation  of  troops,  stores,  &c.,  and  superintending 
the  landing  of  the  army.  How  faithfully  he  discharged  these  duti« 
will  appear  from  the  numerous  testimonials  given  him  by  the  varioi^ 
officers  high  in  command. 

In  the  autumn  of  1846  the  attack  was  made  by  the  Americau  forces 
against  Tobasco,  and,  with  a  view  to  prevent  them  from  ascending  th€ 
river,  the  valuable  iron  houses,  machinery,  &c.,  owned  by  Captain 
Levy  were  thrown  into  the  river  by  the  Mexican  officers  in  command. 
It  is  presumed  there  can  be  no  doubt  as  to  the  proof  of  these  facts. 

In  April,  1851,  Captain  Levy  addressed  a  communication  to  the 
president  of  the  Mexican  republic,  in  which  he  states  that  the  com- 
manding general,  Colonel  Echagaray,  took  a  quantity  of  iron  houses 
and  machinery,  about  thirty  tons,  belonging  to  claimant,  and  threw 
them  into  the  river  to  obstruct  the  navigation,  and  calling  upon  the 
Mexican  government  to  indemnify  him  for  the  loss  which  he  had  thus 
sustained.  The  government  of  Mexico,  in  its  reply  of  the  7th  May, 
1851,  declines  acceding  to  the  demand  of  Captain  Levy  on  the  ground 
that,  by  the  13th  article  of  the  treaty  of  Guadalupe^  the  government 
of  the  United  States  is  bound  to  satisfy  the  claim. 

The  claim  there  presented,  including  interest  and  damages  to  the 
date,  amounted  to  |49,682  88,  and  the  propriety  of  this  valuation  is 
confirmed  by  the  affidavits  of  several  reputable  gentlemen  in  New 
York  engaged  in  the  business,  and  competent  to  put  a  proper  estimate 
upon  the  property. 

Samuel  Archbold,  engineer  of  the  United  States  steamer  Vixen,  in 
his  deposition,  states  the  general  fact  that  the  ascent  of  the  river  To- 
basco, in  the  fall  oi  1846,  was  obstructed,  and  particularly  by  the  iron 
houses  that  were  thrown  into  the  stream. 

Augustus  L.  Lobach  testifies  that  the  iron  houses  belonging  to  Cap- 
tain Levy,  and  machinery,  were  lying  on  deponent's  lot,  opposite  to 
deponent's  residence,  under  the  supervision  of  his  house;  that  Captain 
Levy  was  compelled  to  leave  the  country  ;  that  the  Mexican  authori- 
ties took  and  carried  away,  without  permission  of  the  owners,  or  of 
any  person  for  such  owner,  the  iron  houses,  machinery,  and  property, 
and  threw  the  same  into  the  Tobasco  river  to  obstruct  the  American 
fleet  from  coming  up  to  the  town,  by  which  the  property  was  rendered 
totally  valueless.  Both  the  Lobachs  prove,  also,  that  Captain  Levy 
was  unlawfully  expelled  from  the  country,  against  the  provisions  of 
the  treaty. 

In  his  second  deposition  Augustus  L.  Lobach  speaks  more  particu- 
larly of  tho  character  and  amount  of  the  property  thus  destroyed ,  and 
says  that,  according  to  his  recollection,  the  number  of  the  parts  or 
sections  of  the  iron  houses  amounted  to  between  forty  and  sixty ;  that 
there  was  also  a  large  bulk  of  the  machinery — among  other  things,  an 
iron  roller  about  twelve  feet  high  and  about  one  foot  in  diameter. 
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The  official  report  of  the  commanding  officer  at  Tobasco,  Colonel 
Domingo  Echagaray,  though  somewhat  tinctured  by  Mexican  propen- 
sities and  predilections,  as  well  as  that  of  Governor  Gregory  Pyro, 
which  accompanied  it,  fully  accord  with  the  affidavits  of  the  before 
named  witnesses.  The  former  states  the  means  he  resorted  to  of  ob- 
structing the  river  Tobasco,  in  the  narrow  channel  opposite  Acacha- 
pan,  to  prevent  the  American  naval  forces  from  ascending  the  river. 
In  executing  his  plans,  having  learned  that  there  was  a  quantity  of 
pieces  of  cast  iron,  machinery,  &c  ,  he  ordered  them  to  be  taken  and 
put  into  the  river  to  obstruct  the  navigation ;  that  they  furnished  the 
principal  means  whereby  the  enemy  was  prevented  for  twenty-four 
hours  from  getting  up  theg  river.  The  other  witness,  in  a  similar 
manner,  states  that  the  iron  machinery  was  a  quantity  of  iron  houses, 
&c.,  and  was  the  same  that  was  submerged  in  the  river  Tobasco,  in 
front  of  Acachapan,  to  prevent  the  enemy's  vessels  of  war  from  getting 
up  the  river. 

Following  this  testimony  we  have  the  affidavit  of  Benedict  de  An- 
gelo,  who  testified  that  he  was  employed  in  the  American  consulate, 
was  interpreter  to  the  consul,  and  attended  to  all  the  business  of  the 
consulate  while  Mr.  McFaul  was  consul.  This  gentleman,  as  is  be- 
lieved, now  occupies  an  office  of  trust  and  responsibility  in  the  city  of 
New  York.  The  testimony  of  this  witness  is  more  precise  than  either 
of  the  preceding.  He  says  in  answer  to  the  fourth  interrogatory :  '*I 
know  that  the  Messrs.  Levy  owned  in  Laguna  a  quantity  of  iron  cast- 
ings for  houses  and  machinery.  There  were  castings  for  three  large 
iron  houses,  I  should  say  26  feet  front  by  90  deep,  and  two  and  a-half 
stories  high.  I  also  saw  upon  the  premises  of  the  Messrs.  Levy  cast 
iron  moulds,  rollers,  and  machinery,  intended,  as  I  should  think,  for 
a  sugar  mill.  There  were  other  pieces  and  parts  of  castings  and 
machinery  which  I  cannot  describe.  In  quantity,  I  should  say  there 
was  thirty  tons  weight  of  castings  and  machinery,  and  I  should  think 
that  the  value  of  said  castings  and  machinery,  in  that  country  would 
be  from  twenty-five  to  thirty  thousand  dollars.  Castings  and  ma- 
chinery were  at  that  time  exceedingly  valuable  in  Mexico.  Jonas  P. 
Levy  shipped  the  said  castings,  iron  houses,  and  machinery  on  board 
a  schooner  bound  for  Tobasco,  and  the  vessel  cleared  for  that  port 
from  Laguna." 

Connected  with  this  item  of  claim  will  be  found  an  account  stated 
which  sets  forth  the  original  or  prime  cost  of  these  iron  houses  and 
machinery,  made  out  in  the  year  1851,  four  years  after  the  property 
had  been  thus  destroyed.  In  this  account  the  three  iron  houses  are 
estimated  at  the  moderate  sum  of  |5,000  each,  amounting  in  all  to 
$15,000  ;  the  framing  of  a  sugar-house  at  |2,240  ;  the  freight  from 
New  Orleans  to  Laguna,  and  from  Laguna  to  Tobasco,  at  $2,800 ; 
three  tons  of  moulds  at  $672;  amounting  in  the  aggregate  to|20,712, 
being,  within  the  comparatively  small  sum  of  |712,  amount  claimed 
by  Captain  Levy  as  the  prime  cost  of  this  item  of  claim,  in  his  memo- 
rial to  the  board,  in  1849.  To  this  ought  to  be  added  the  fair  profit 
on  the  property  in  Mexico,  which  should  have  produced  over  and 
above  its  cost. 

Appended  to  this  statement  of  the  account,  as  there  presented,  will 
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1)0  found  the  opinions  of  several  gentlemen  of  New  York  practically 
acquainted  with  the  business,  and  whose  statements,  being  made  in 
December,  1851,  while  that  of  Mr.  de  Angelo  was  made.in  May,  1854, 
corroborate  each  other  as  well  as  the  account  itself  in  the  fullest  man- 
ner. Mr.  A.  W.  Hart  says  that  he  could  not  build  these  cast  iron 
houses  90  feet  long,  22  feet  front,  (Captain  Levy's  were  25  feet  front,) 
and  two  and  a  half  stories  high,  for  less  than  $5,000  to  $6,000  per 
house,  delivered  here.  He  further  states  the  freight  charged  is  about 
the  rate.  William  H.  Place  says  that  the  charges  in  said  account  are 
not  up  to  the  full  prices  and  value  of  said  castings  in  Mexico.  Mr. 
John  F.  Bodman  of  the  city  foundry  says  that  the  charges  were  below 
any  estimate  he  should  have  made  of  the  cost.  Messrs.  Dunham  & 
Co.  say  that  the  prices  charged  are  lower  than  they  could  have  been 
delivered  in  New  York  at  any  time  between  1842  and  1851. 

With  this  mass  of  testimony  from  experienced  and  respectable  men, 
it  is  thought  that  the  lowest  reasonable  estimate  that  can  be  placed 
upon  this  property  thus  destroyed  at  Tobasco  in  August,  1847>  is  not 
less  than  |30,000. 

The  claims  of  Captain  Levy  are  large,  but  it  is  believed  they  rather 
fall  short  of,  than  exceed,  the  actual  injury  which  he  and  those  whom 
he  represents  have  suffered. 

In  expelling  him  from  Mexico  in  violation  of  the  treaty,  which  ex- 

Eressly  provided  for  such  a  case  as  that  of  war,  he,  his  whole  family, 
is  brother,  wife,  and  children,  were  exposed  to  the  most  severe  pri- 
vations, which  resulted  in  the  death  of  that  brother,  and  threw  his 
whole  &mily  in  utter  incapacity  to  assist  themselves  upon  his  hands, 
with  his  diminished  and  almost  exhausted  resources.  No  pecuniary 
amount  can  compensate  for  such  calamities,  but  if  we  are  to  look  into 
the  history  of  different  nations,  and  the  amount  which  has  been  paid 
for  injuries  of  this  description,  we  shall  find  that  for  personal  wrongs 
occasioning  the  death  of  parties  and  sufferings  of  others,  such  as  are 
proved  in  this  case,  the  amount  claimed  by  the  present  party,  say 
$50,000,  as  a  re-imbursement  for  the  wrongs  thus  inflicted,  is  mode- 
rate. 

Again,  some  of  the  causes  of  complaint  in  the  present  case  are  for 
acts  of  open  and  undisguised  outrage,  the  exaction  of  illegal  duties, 
the  imposition  and  exaction  of  forced  contributions — the  levy  of  such 
contributions  by  the  force  of  arms,  in  ejitering  on  the  premises  of 
claimant  and  compelling  payment ;  each  and  all  of  these  acts  are 
those  which  by  the  principles  of  the  law  prescribed  for  the  govern- 
ment of  the  accounting  officers  of  the  treasury^  ought  to  be  com- 
pensated to  the  suffering  party  by  what  these  laws  denominate  as 
punitive.  There  is  one  of  these  claims,  and  that  not  of  the  least 
important  character,  the  destruction  of  the  property  at  Tobasco,  in 
the  summer  of  1846,"  which,  in  itself,  does  not  authorize  the  demand 
on  allowance  of  vindictive  or  punitive  recompense.  The  government 
officers  of  Mexico  were  called  upon  to  resist  an  invasion  by  a  foreign 
enemy  ;  as  the  commander  states^  he  endeavored  to  ascertain  who  was 
the  proprietor  of  the  property  which  he  required,  for  the  purpose  of 
paying  for  it.  He  took  it  in  no  bad  faith ;  in  violation  of  no  law. 
For  this  large  item,  therefore,  no  further  claim  is  presented  than  the 
value  of  the  property  taken^  with  interest  at  the  tnen  current  rate  in 
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Mexico,  from  the  time  of  the  seizure  till  paid,  viz :  from  August,  1846, 
to  August,  1854,  eight  years.  ^ 

The  principles  which  ought  to  govern  the  case  are  those  which  the 
act  of  Congress  distinctly  expresses,  the  same  which  were  prescribed 
by  the  treaty  to  govern  the  board  of  commissioners.  Perhaps  no 
better  exposition  of  them  can  be  given  than  is  found  in  the  opinion  of 
the  Attorney  General  in  the  case  of  Mrs.  O'SuUivan. — (Opinions  of 
Attorneys  General,  Ist  edition,  p.  1115.) 

This  case,  however,  stands  on  higher  and  stronger  grounds.  It 
was  a  claim  against  the  republic  of  Mexico.  The  act  of  Congress 
referring  this  subject  to  the  accounting  officers,  points  out  the  law  by 
which  they  are  to  be  governed.  They  are  such  as  were  prescribed  by 
the  treaty  of  peace  with  Mexico.  Those  principles  will  be  found  in 
the  16th  article  of  the  treaty  of  Guadalupe  Hidalgo,  and  the  1st 
article  of  the  unratified  convention  of  20th  November,  1843.  All 
such  claims  were  to  be  decided  according  to  the  principles  of  right  and 
justice,  the  laws  of  nations,  and  the  treaties  between  the  two  repub- 
lics. What  the  conclusions  drawn  from  these  sources  are  need  hardly 
be  stated  at  great  length.  I  will,  therefore,  briefly  refer  to  Ruther- 
ford's Inst.,  lib.  1,  c.  18,  §  5  ;  to  Campbell's  Grotius,  vol.  2,  p.  195,  6, 
lib.  2,  c.  17,  §  4 ;  Wheat,  on  Int.  Law,  p.  341 ;  Vattel,  lib.  2,  c.  13, 
§  342  ;  5  Wheat.  Rep.,  385  ;  3  Wheat.,  546 ;  1  Gallis,  315. 

Such  has  been  the  uniform  course  of  the  government  of  the  United 
States  in  prosecuting  claims  of  its  citizens  against  foreign  nations. 
Under  the  convention  of  St.  Petersburg  between  the  United  States 
and  Great  Britian,  which  provided  for  indemnification  to  American 
citizens  for  private  property  carried  away  at  the  close  of  the  ^/ar,  the 
American  commissioner  (Mr.  Langdon  Cheves)  gave  a  full  and  able 
opinion  in  favor  of  the  claim  of  the  American  citizen  for  the  original 
value  of  the  property  taken,  and  the  full  value  of  what  that  property 
would  ha^e  produced  during  the  entire  period  of  its  unlawful  deten- 
tion ;  in  other  words,  interest  on  money  thus  withheld  and  the  loss 
sustained  by  the  injured  party  on  all  property  taken  from  him.  This 
same  rule  was  adopted  by  Judge  Marcy,  Rowan,  and  Breckenridge, 
the  American  commissioners,  under  the  convention  with  Mexico  of 
April,  1839. 

According  to  the  premises  laid  down  by  all  these  high  authorities, 
the  claimant  in  this  case  has  a  clear  right  as  to  all  the  items  of  his 
claim,  founded  upon  clear  wrong,  to  ask  at  the  hands  of  the  account- 
ing officers — 

1st.  The  actual  value  of  the  illegal  duties,  the  property  tqften  for 
forced  contributions,  the  provisions  and  other  articles  taken  from  his 
store,  the  damages  sustained  by  himself  and  those  whom  he  represents 
for  the  cruel  and  inhuman  treatment  which  they  experienced  at  the 
hands  of  the  Mexican  functionaries,  and  the  expulsion  from  the  coun- 
try to  the  great  damage  of  their  health,  business,  and  property,  with 
exemplary  damages  for  these  outrages,  and  interest  on  both. 

2d.  For  the  provisions  sold  and  not  paid  for,  and  for  the  appro- 
priation of  the  iron  houses,  machinery,  &c.  The  full  value  of  the 
property  thus  taken,  with  interest  from  the  date  of  the  transaction  to 
the  final  adjustment  of  the  claim. 

Rep.  C  0.  173 5 
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No.  4. 

Memorial  of  Captain  Jonas  P.  Levy^  in  rdation  to  his  daims  on  Mexico, 
assumed  by  the  United  States,  under  the  8th,  9th,  13/A,  and  14ih  arti- 
des  of  the  treaty ^  dated  Ouadalupe  Hidalgo,  February  2,  1848, 

To  the  honorable  the  Senate  and  Home  of  RepresentaJtives  of  the  United 

States  in  Congress  assembled: 

The  memorial  and  petition  of  Jonas  P.  Levy  respectfiilly  showeth: 
That  yonr  memoralist  was,  on  behalf  of  himself  and  his  deceased  bro- 
ther, Morton  P.  Levy,  both  citizens  of  the  United  States,  a  claimaDt 
against  ;the  republic  of  Mexico  for  personal  injuries  and  outrages  upon 

Property,  which  claims  were  relinquished  to  Mexico  by  the  treaty  of 
Guadalupe  Hidalgo,  and  assumed  by  the  United  States.  That  your 
memoralist  exhibited  said  claims  before  the  Department  of  State,  and 
filed  in  support  thereof  thirty-three  documents  and  vouchers,  some  of 
them  original.  l)hat  when  the  board  of  commissioners  was  organized, 
under  the  act  of  Congress  of  March  3,  1849,  all  said  documents  were 
required  by  law  to  be  transmitted  to  said  board,  before  which  your 
memorialist  presented  and  filed  his  memorial  as  required  by  the  rules, 
&c.,  of  said  board.  This  memorial  was  filed  during  the  year  1849, 
and  with  the  documents  then  actually  on  file,  or  which  should  have 
been  on  file,  with  said  board,  furnished  abundant  evidence  upon  which 
the  board  might  promptly  have  acted,  and  ascertained  the  extent  o: 
the  injury  which  your  memorialist  had  sustained,  and  the  amount  o: 
compensation  to  which  he  was  entitled. 

Tour  memoralist  further  shows  that  owing  to  the  very  irregular  man- 
ner in  which  the  business  of  said  board  was  conducted,  it  is  impossible 
to  ascertain,  with  accuracy,  what  papers  were  in  fact  received  from 
the  Department  of  State,  or  what  became  of  them  after  they  were  re- 
ceived. No  list  of  such  papers  was  made  and  preserved ;  at  least  yonr 
memoralist  has  never  been  able  to  see  or  obtain  one. 

The  board  having  delayed  taking  up  and  acting  on  the  case  of  your 
memoralist  until  a  few  weeks  before  the  termination  of  its  exist-ence, 
proceeded,  in  March,  1851,  to  look  into  the  matter,  and  then  it  ap- 
peared that  twenty-one  out  of  the  thirty-three  documents  which  your 
memoralisti  had  filed  had  disappeared  and  could  not  be  found.  The 
communication  of  this  fiEtct,  about  the  middle  of  March,  1851 — abont  s 
month  before  the  board  was  to  terminate  its  existence — was  the  first 
intimation  which  your  memoralist,  or  his  counsel,  received  that  any 
of  his  papers  or  evidence  was  deficient  or  missing.  While  the  board, 
therefore,  decided  that,  upon  the  facts  set  forth  in  the  memorial,  were 
sufficient  to  entitle  your  memoralist  to  an  award,  yet,  in  consequence 
of  the  absence  of  proof,  it  was  impossible  for  the  board  to  fix  the 
amount  of  compensation  which  ought  to  be  allowed  him.  It  is  true 
that  the  board,  with  what  can  be  regarded  only  as  an  affectation  of 
liberality,  did  socompany  this  notification  with  a  permission  to  your 
memoralist  to  procure  and  produce  evidence  in  support  of  his  claim. 
Inasmuch,  however,  as  several  of  the  missing  documents  were  origi- 
nals, which  could  not  be  replaced^under  any  circumstances,  and  as  all 
the  facts  which  the  testimony  went  to  establish  had  transpired  in 
Mexico.    Such  permission  was  obviously  illusive  and  deceptive,  for  by 
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no  possibility  could  your  memoralist  haye  even  communicated  with 
the  scene  of  the  acts  of  which  he  complained,  much  less  have  received 
an  answer  to  such  communication  within  the  period  which  yet  re- 
mained for  the  board  to  sit.  He  was  not  able,  therefore,  vO  avail  him- 
Helf  of  the  offer  of  the  board  to  any  considerable  extent,  and,  finally, 
received  an  award  for  scarcely  a  fortieth  of  the  amount  to  which  he 
was  justly  entitled. 

Tour  memoralist  presented  his  case  to  the  consideration  of  your 
honorable  bodies,  when  it  was,  with  others,  referred  to  a  select  com- 
mittee of  the  Senate,  appointed  on  the  26th  February,  1852.  This 
committee  made  their  report,  which  was  ordered  to  be  printed  on  the 
28th  March,  1864.  In  that  report  it  was  recommended  that  a  bill 
should  be  passed  referring  this  case  to  the  accounting  officers  of  the 
treasury  for  re-examination,  settlement^  and  payment  under  the  pro- 
visions of  the  treaty  with  Mexico. 

Your  memoralist  further  shows  that  he  suffered  the  injuries  of  which 
he  complains  eight  years  ago ;  that  those  injuries  were  of  an  aggra- 
vated character,  involving  hazard  of  life  to  himself  and  those  nearly 
connected  with  him,  a  large  amount  of  property,  illegal  contribution, 
forced  loans,  confiscation  without  a  shadow  of  right  of  property,  ex- 
pulsion from  the  country,  in  direct  violation  of  treaty  stipulations, 
and  without  even  an  allegation  of  misconduct,  refusals  by  the  Mexican 
consuls  to  afford  him  justice  or  redress.  For  all  these  injuries  and 
violations  of  right  your  memoralist  is  entitled  to  full  and  liberal  com- 
pensation. Deprived,  as  he  has  been,  of  the  hard  earnings  of  many 
years  laborious  enterprise,  left  himself  in  a  state  of  destitution,  with 
not  only  his  own  immediate  family,  but  seven  nephews  and  nieces, 
the  children  of  his  deceased  brother,  (who  was  lost  at  sea^  on  a  voyage 
to  obtain  evidence  in  support  of  this  claim,)  dependent  entirely  upon 
him.  Tour  memoralist  throws  himself  upon  the  humanity,  as  well  as 
justice,  of  your  honorable  bodies,  earnestly  asking  that  he  may  receive, 
at  your  hands,  some  distinct  and  positive  redress. 


m  THE  COURT  OF  CLADiS. 
ON  THE  PETITION  OF  JONAS  P.  LEVT. 

Brief  of  the  United  States  Solicitor. 

The  petitioner  seeks  indemnity  from  the  United  States  for  injuries 
of  various  kinds  alleged  to  have  been  suffered  by  him  from  the 
Mexican  authorities  during  his  residence  in  Mexico  from  1843  to  1846. 
It  is  alleged  that  the  case  was  covered  by  the  provisions  of  the  treaty 
of  Guadalupe  Hidalgo,  and  that  the  petition  was  presented  to  the 
board  appomted  uuaer  that  treaty,  stating  the  losses  in  question, 
accompanied  with  full  proof  thereof ;  but  that  through  some  unex- 

Elained  cause  the  proof  was  lost  either  from  the  files  of  the  Btate 
department  or  from  the  files  of  the  commissioners  after  being  trans- 
ferred to  them  from  that  department.  On  the  12th  of  March,  1851, 
(p^  68  of  Whittlesey's  Bep.,)  among  the  proceedings  of  the  board  this 
entry  is  found :  "The  memorial  of  Jonas  i*.  Levy,  claiming  for  illegal 
duties  exacted,  iniquitous  judicial  decisions,  &o.|  in  1843  and  down 
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to  1816,  beiDg  taken  up  for  consideration,  together  with  the  proof 
and  docaments  connected  therewith,  the  board  came  to  the  opinion 
that  such  part  of  the  claim  as  is  laid  for  certain  iron  houses  is  valid 
against  the  republic  of  Mexico,  and  that  the  rest  is  not  valid.  The 
former  was  allowed  accordingly :  the  amount  to  be  awarded  subject 
to  the  future  action  of  the  board."  The  opinion  accompanying  thi^ 
decision  (p.  69)  goes  over  the  several  items  of  claim  and  rejects  all 
save  that  for  the  iron  houses,  bacause  there  was  no  evidence  to  raise 
the  least  presumption  that  the  acts  complained  of  had  occurred  at  all, 
and  because,  in  one  instance,  if  the  facts  alleged  had  been  proved  there 
was  no  groimd  of  claim  against  Mexico,  but  concludes  by  saying  that 
^Hhe  claimant  has  presented  some  depositions  proving  that  the  iron 
houses  were  thrown  into  the  river  as  alleged;  but  none  of  the  witnesses 
state  their  value  or  the  extent  of  the  loss  sustained  by  the  claimant  and 
his  brother,"  and,  therefore,  because  it  was  not  possible  to  estimate 
the  extent  of  the  loss  the  board  gave  time  to  furnish  additional  proof 
on  that  point.  The  claimant  was  in  Mexico,  and  the  tim'i  to  elapse 
before  the  board  would  cease  to  exist  I  y  the  terms  of  the  law  creating 
it,  was  only  about  one  month  after  this  decision  was  made  known  to 
his  counsel,  and  that  was  insufficient  to  enable  his  counsel  to  conamu- 
nicate  with  him  or  to  procure  any  additional  testimony.  None  was 
therefore  procured.  The  board  before  adjourning,  however,  allowed 
$3,600  without  any  such  testimony.  Bome  years  after  this  result 
became  known  to  Levy,  and  after  the  Gardner  case  had  attracted  tlie 
attention  of  Congress  and  Levy  had  been  examined  before  the  Senate 
^committee  as  a  witness,  he  presented  a  memorial  to  Congress,  charg- 
ing upon  the  commissioners  or  the  State  Department  the  loss  of  his 
"papers,  &c.,  and  praying  for  relief,  and  the  Sen  te  Committee  on 
i^laims  reported,  with  respect  to  the  memorials  of  Levy  and  another, 
that  they  had  '^agreed  to  recommend  the  passage  of  the  bill,  referring 
them  to  the  accounting  officers  of  the  Treasury  for  rer-examinaiion^ 
settlement  y  and  payment  under  the  provisions  of  the  treaty  with  Meoctoo," 
Accordingly  the  act  of  3d  August,  1854,  was  reported  and  passed,  by 
which  said  officers  were  "authorized  and  required  to  examine,  adjust, 
and  settle  the  claims  of  Jonas  P.  Levy  and  Jose  Maria  Jarrero  for 
indemnity  against  the  government  ot  Mexico,  and  which  claims  were 
(presented  to  the  late  board  of  commissioners  on  the  claims  against 
Jlexico,  and  which  were  rejected  by  the  said  board  of  commissioners, 
and  the  amount  found  to  be  respectively  due  to  the  said  Jonas  P.  Levy 
and  Jose  Maria  Jarrero,  the  Secretary  of  the  Treasury  is  to  cause  to 
■be  paid  to  them  out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated." Under  this  act  the  Fifth  Auditor  reported  to  the  First 
Comptroller  on  23d  August,  1854,  in  favor  of  allowing  the  claimant 
:|54.669  40,  but  the  Comptroller,  after  careful  consioeration,  on  31st 
March,  1855,  rejected  the  whole  claim  for  reasons  assigned  id  a  report 
•  of  that  date,  which  is  elaborate  and  unanswerable. 

In  September,  1855,  the  petitioner  addressed  a  lengthy  paper  to  the 
President,  assailing  the  Comptroller  for  his  decisions  very  violently, 
asking  the  President  to  order  an  inquest  on  the  charges  which  he 
(Levy)  prefers  against  the  Comptroller,  the  character  of  whicu  paper 
is  sufficieatly  indicated  by  a  single  paragraph^  and  I  present  the 
closing  one  to  show  it,  in  these  words : 
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'^It  would  be  disgusting  aud  repulsive  to  my  feelings  to  pursue 
this  subject  further.  Other  and  equally  convincing  proofs  might  be 
adduced  to  show  the  unprincipled  mendacity  and  unprofoked  maligaity 
of  Mr.  W.  I  have  furnished  you  with  grounds  upon  which  to  insti- 
tute an  inquiry.  If  conducted  by  honorable  men  I  shall  fail  to 
establish  the  truth  of  all  I  havn  said^  and  much  more,  I  shall  not 
quarrel  with  the  tribunal  which  may  convict  me  of  bearing  false  wit- 
ness against  my  neighbor.  If,  on  the  other  hand,  through  such  investi- 
gation as  you  may  think  proper  to  direct,  Mr.  Whittlesey  shall  be 
found  guilty  of  the  charges  which  I  have  preferred  against  him,  I 
cannot  but  expect  at  your  hands  an  aporopriate  punishment  to  him 
and  recompense  to  myself,  Far  the  present  I  await  the  the  decision  of 
the  President.  The  further  prosecution  of  this  exanination  of  the 
conduct  and  language  of  Mr.  Whittlesey  would  be  equally  loathsome 
and  disgusting.  If  I  have  been  successful  in  fixing  upon  him  the 
grave  charges  that  I  have  preferred,  it  devolves  upon  you  to  afford 
the  proper  remedy.  If  the  proofs  I  have  furnished  shall  fail  to  con- 
vince your  mind,  I  must  look  elsewhere  for  justice,  and  develop  more 
at  length  and  detail  the  enormities  of  which  I  complain  and  others 
equally  flagrant  which  I  am  prepared  to  establish. 

*'I  have  the  honor  to  subscribe  myself,  very  respectfully,  your 
obedient  servant, 

"JONAS  P.  LEVY. 

"September,  1855." 

The  President  failing  to  take  Mr.  Whittlesey  in  hand  as  desired 
the  petitioner  again  appealed  to  Congress,  or  rather  to  the  Senate,  in 
a  memorial,  dated  February  8,  1856,  of  the  same  purport  as  the  docu- 
ment addressed  to  the  President,  complaining  that  the  Comptroller 
had  no  jurisdiction  under  the  act  of  3d  August,  1854,  to  consider 
either  whether  the  papers  which  the  petitioner  alleged  to  have  been 
lost  by  the  State  Department  or  the  board  of  commissioners  were  in 
fact  lost,  or  whether  these  papers  "would  have  verified  the  averment 
that  your  memorialist  had  a  valid  and  just  claim," — (See  page  5  of 
the  memorial.)  These  questions,  the  memorialist  contended,  were 
closed  by  the  act  of  1854,  and,  therefore,  Mr.  Whittlesey  had  ex- 
ceeded his  authority  in  considering  them,  and  had,  besides,  been  guilty 
of  a  variety  of  offences  in  his  manner  of  considering  them,  and  asked 
that  the  case  might  not  be  referred  to  the  Court  of  Olaims  "  without 
some  dispensation  of  the  rules  of  the  said  court  unth  regard  to  the  taking 
of  testimony," 

A  resolution  was  passed  by  the  Senate  referring  the  claim  to  this 
court,  to  be  considered  here  on  the  evidence  before  the  Comptroller. 

The  first  question  which  presents  itself  is  as  to  the  jurisdiction  of 
this  Court,  ti»  which  I  object,  on  the  ground — first,  that  the  matters 
presented  by  the  petition  are  res  judicata. 

This  Court  has  already  decided,  in  Thomas's  case,  and  in  several 
others,  that  claims  cognizable  by  the  boards,  which  have  from  time  to 
time  been  constituted  to  carry  into  effect  treaties  with  foreign  na- 
tions, and  which  have  been  acted  on  by  said  boards,  are  res  judicata^ 
and  that  it  is  not  competent  for  this  Court  to  revise  the  judgments  of 
such  boards. 
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It  is  competent,  indeed,  for  Congress,  by  special  act,  to  open  the 
case  and  grant  the  claimant  a  rehearing  before  that  or  some  other 
board  or  tribunal,  as  was  done  in  this  case  by  the  act  of  3d  August, 
1854,  referring  this  claim  to  the  accounting  officers  for  re-examination. 
Yet  when  such  officers  shall  have  acted  upon  it,  their  decision  must 
have  the  same  effect  in  such  a  case  as  the  decision  of  the  original 
board  would  have  had  had  not  Congress,  by  the  special  act,  allowed  an 
appeal  or  rehearing  before  such  officers,  because  that  act,  like  the  act 
constituting  the  board  of  commissioners,  does  not  provide  for  any 
appeal  from  the  decision  of  the  new  tribunal  which  it  opened  to  the 
claimant.  In  the  case  of  the  United  States  vs,  Arredondo,  (6  Peters, 
729,)  the  Supreme  Court  say  'Hhat  it  is  a  universal  principle  that 
when  power  or  jurisdiction  is  given  to  any  public  officer  or  tribunal 
over  a  subject-matter,  and  its  exercise  is  confided  to  hi8\  or  their 
discretion,  the  acts  so  done  are  binding  *  *  *  whether  executive, 
legislative,  or  judicial,  or  special." 

By  the  act  of  August  3,  1864,  the  accounting  officers  "were  author- 
ized and  required  to  examine,  adjust,  and  settle  the  claims  of  Jonas  P. 
Levy  and  Jose  Maria  Jarrero,  for  indemnity  against  the  government  of 
Mexico,  and  which  claims  were  presented  to  the  late  board  of  com- 
missioners on  the  claims  against  Mexico,  and  which  were  rejected 
by  said  board  of  commissioners,  and  the  amount  found  to  be  re 
spectively  due  to  the  said  Jonas  P.  Levy  or  Jos^  Maria  Jarrero,  the 
Secretary  of  the  Treasury  is  to  cause  to  be  paid  to  them  out  of  any 
money  in  the  treasury  not  otherwise  appropriated."  No  language 
coula  be  used  to  commit  a  claim  more  absolutely  to  the  decision  of 
a  tribunal  or  officer  than  this  language  commits  the  decision  of  the 
claim  now  presented  to  this  Court  to  the  Comptroller  of  the  Treasury. 
No  appeal  is  provided  for,  and  the  Secretary  of  the  Treasury  is  required 
in  terms  similar  to  those  used  in  the  act  committing  the  claims  of 
Stockton  &  Stokes  to  the  Solicitor  of  the  Treasury,  (6  Stat.,  665,) 
to  pay  the  amount  which  should  be  adjudged  to  be  due  by  the  Comp- 
troller to  the  claimant.  The  Comptroller's  decision,  therefore,  was 
final,  and  if  it  had  been  adverse  to  the  United  States,  would  have 
been  enforced  by  mandamus  upon  the  JSecretary,  if  that  functionary 
had  declined  to  carry  the  judgment  into  efiect. — (Stockton  &  Stokes 
V8.  Kendall,  12  Peters,  524.) 

My  own  opinion  respecting  the  exclusiveness  of  the  jurisdiction 
of  the  accounting  officers  under  the  act  of  1854,  and  of  the  finality  of 
the  Comptroller's  decision,  is  fortified  by  an  argument  contained  in  the 
letter  to  be  found  among  the  papers  from  one  of  the  claimant's  counsel. 
In  reference  to  this  letter,  i  will  also  remark,  that  it  seems  to  be  its 
object  to  persuade  Mr.  Whittlesey  to  continue  in  office,  and  also  to 
withstand  the  attempt  of  the  Secretary  to  dictate  to  him  the  con- 
struction to  be  given  to  the  act  of  1854.  This  is  well  enough.  But 
it  deals  in  skilful  compliments  to  the  Comptroller,  aud  appeals  to  his 
partizan  associations  with  the  writer,  and  is  fiercely  denunciatory  of 
the  Assistant  Secretary,  and  of  the  Secretary  himself,  who  is  stigma- 
tized as  a  tool  of  his  assistant.  I  concur  in  the  opinion  that  the 
Secretary  had  no  authority  to  give  construction  to  the  act  for  the 
Comptroller,  and  I  approve  the  compliments  bestowed  on  him,  which 
the  result  showed  were  more  justly  deserved  than  the  writer  sup- 
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posed,  perhaps,  for  Mr.  Whittlesey  was  neither  moved  by  the  injuno- 
tions  or  the  Secretary  nor  the  denunciations  of  the  Secretary,  or  the 
compliments  to  himself  of  his  old  political  associates — he  welb  neither 
awed  by  power  or  seduced  by  flattery. 

It  has  been  since  contended,  however,  by  the  other  counsel  of  the 
claimant,  that  the  Comptroller  exceeded  the  jurisdiction  conferred 
upon  him  by  Congress,  in  undertaking  to  decide  whether  anything 
was  proved  to  be  due  the  claimant  by  the  evidence  actually  offered, 
and  also  in  considering  the  truth  of  his  claimant's  excuse  for  not 
producing  better  proof,  or,  in  other  words,  whether  he  had  furnished 
evidence  which  had  been  lost. 

It  is  contended  that  the  business  of  the  Comptroller  was  merely 
Jbrmdl;  that  is,  to  see  how  much  the  party  claimed,  and  to  make  refer- 
ence in  an  account  stated  to  the  several  affidavits  by  which  the  claim- 
ant supposed  the  items  were  supported  as  vouchers.  In  a  word, 
that  the  act  of  Congress  itself  established  the  demand,  and  that  the 
Comptroller  was  precluded  from  inquiring  whether  the  evidence 
alleged  to  have  been  lost  was  lost,  and  from  weighing  and  determin- 
ing the  effect  of  what  remained.  Congress  it  is  said  had  determined 
that  the  petitioner's  allegation  was  true;  that  papers  which  proved 
his  case  were  lost,  and  had  sent  the  claim  to  the  treasury  for  payment. 

The  business  of  the  accounting  officers  is  to  examine  the  accounts 
of  the  disbursing  officers  of  the  government,  and  see  whether  the 
money  received  by  them  has  been  applied  according  to  law,  and 
whether  they  have  the  proper  vouchers  or  proofs  of  the  actual  dis- 
bursement of  the  amount  charged  against  the  government.  And  it 
seems  to  be  supposed  that  Congress,  by  referring  this  case  to  such 
officers  for  examination,  reduced  the  examination  to  auditing,  which 
it  is  supposed  excludes  any  consideration  of  the  weight  of  testimony. 
But  this  proceeds  on  the  idea  that  the  nature  of  the  case  is  changed 
because  jurisdiction  over  it  is  given  by  special  act  to  officers  whose 
duties  ordinarily  would  not  extend  to  such  a  case,  which  is  obviously 
not  true.  A  common  law  case  does  not  become  a  chancery  case  be- 
cause, for  a  special  incapacity  of  the  common  law  judge,  it  was  directed 
by  statute  to  be  tried  before  a  chancellor  ;  and  this  is  fully  recognized 
by  the  Senate's  committee,  by  which  the  bill  was  reported  in  the  lan- 
guage already  quoted,  in  which  they  say  expressly,  that  the  purpose 
of  the  act  is  to  refer  the  claims  of  these  officers  for  re-examination, 
under  the  provisions  of  the  treaty  with  Mexico  ;  in  other  words,  to  be 
decided  on  upon  the  same  principles  as  if  the  claim  was  presented  to 
them  as  commissioners  sitting  under  the  act  to  carry  into  effect  that 
treaty. 

There  was  no  analogy,  therefore,  between  the  adjudication  required 
of  the  accounting  officers  in  respect  to  the  claim,  and  their  ordinary 
administrative  duties  in  auditing  the  accounts  of  the  disbursing  offi- 
cers of  the  government,  and  for  that  reason  there  is  no  analogy  be- 
tween the  effect  of  their  decision  on  this  special  case,  and  the  effect 
of  the  decision  of  the  accounting  officers  in  allowing  or  disallowing 
an  account.  In  one  case,  according  to  settled  principles,  the  decision 
being  that  of  an  officer,  to  whom  a  discretion  is  confided,  to  whose 
judgment  upon  the  law  and  the  evidence  the  decision  is  referred,  is 
fintu.     Whereas  in  the  other  cases  there  is  no  adjudication,  properly 
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80  called,  and  the  decisions  of  the  accounting  officers  are  subject  to 
revision  both  by  their  superiors  and  by  the  courts. — (See  §  4,  act  3d 
March,  179Y,  1  Stat.,  516 ;  Opinions  Attorneys  General,  vol.  5,  p. 
87,  2  ibid.,  463.) 

2.  The  second  ground  of  objection  to  the  jurisdiction  is,  that  the 
claimant  is  not  a  citizen  of  the  United  States  within  the  meaning  of 
the  14th  and  16th  articles  of  the  treaty  of  Guadalupe  Hidalgo,  under 
which  the  claim  was  preferred. 

The  14th  article  of  the  treaty  of  February  2,  1848,  (vol.  9,  p.  933,) 
is  as  follows  :  ^*  The  United  States  do  furthermore  discharge  the  Mex- 
ican republic  from  all  claims  of  citizens  of  the  United  States,  not 
heretofore  decided  against  the  Mexican  government,  which  may  have 
arisen  previously  to  the  date  of  the  signature  of  this  treaty  ;  which 
discharge  shall  be  final  and  perpetual,  whether  the  said  claims  be 
rejected  or  be  allowed  by  the  board  of  commissioners  provided  for  in  the 
following  article,  and  whatever  shall  be  the  total  amount  of  those 
allowed : 

"  ARTICLE  XV. 

"  The  United  States,  exonerating  Mexico  from  all  demands  on  ac- 
count of  the  claims  allowed  of  their  citizens  mentioned  in  the  preced- 
ing article,  and  considering  them  entirely  and  forever  cancelled, 
whatever  their  amount  may  be,  undertake  to  make  satisfaction  for  the 
same  to  an  amount  not  exceeding  three  and  one  quart.er  millions  of 
dollars.  To  ascertain  the  validity  and  amount  of  those  claims,  a  board 
of  commissioners  shall  be  established  by  the  United  States,  whose 
awards  shall  be  final  and  conclusive  ;  provided,  that  on  deciding  u]>oii 
the  validity  of  each  claim,  the  board  shall  be  guided  and  goverued  bj 
the  principles  and  rules  of  decision  prescribed  by  the  first  and  fifth 
articles  of  the  unratified  convention  concluded  at  the  city  of  Mexico 
on  the  20th  day  of  November,  one  thousand  eight  hundred  and  forty- 
three,  and  in  no  case  shall  an  award  be  made  in  favor  of  any  claim 
not  embraced  by  these  principles  and  rules."  > 

The  articles  of  the  unratified  convention  referred  to  above  are  in 
these  words :  (See  vol.  9,  p.  492.) 

ARTICLE   I. 

**  All  claims  of  citizens  of  the  Mexican  republic  against  the  gov- 
ernment of  the  United  States,  which  shall  be  presented  in  the  manner 
and  time  hereinafter  expressed,  and  all  claims  of  citizens  of  the  United 
States  against  the  government  of  the  Mexican  republic,  which,  for 
whatever  cause  were  not  submitted  to,  nor  considered,  noMinally  de- 
cided by  the  commission,  nor  by  the  auditor  appointed  by  the  con- 
vention of  1837,  and  which  shall  be  presented  in  the  manner  and  time 
hereinafter  specified,  shall  be  referred  to  four  commissioners,  who  shall 
form  a  board  and  shall  be  appointed  in  the  following  manner — that 
is  to  say :  Two  commissioners  shall  be  appointed  by  the  President  of 
the  Mexican  republic,  and  the  other  two  by  the  President  of  the 
United  States,  with  the  approbation  and  consent  of  the  Senate.  The 
said  commissioners  thus  appointed  shall,  in  the  presence  of  each 
other,  take  an  oath  to  examine  and  decide  impartially  the  claims  sub- 
n^itted  ff\  fi^om   pr>A  which  mav  lawfullv  he  conoidered,  according  to 
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the  proofs  which  shall  he  presented,  the  principles  of  right  and  justice, 
tlie  law  of  nations^  and  the  treaties  between  the  two  republics. 

"  ARTICLE  V. 

'*  All  claims  of  citizens  of  the  United  States  against  the  govern- 
ment of  the  Mexican  republic  which  were  considered  by  the  commis- 
sioners and  referred  to  the  umpire  appointed  under  the  convention  of 
11th  April,  1839,  and  which  were  not  decided  by  him,  shall  be  refer- 
red to  and  decided  by  the  umpire  to  be  appointed,  as  provided  by  this 
convention,  and  his  decision  shall  be  final  and  conclusive.  It  is  also 
agreed  that  if  the  respective  commissioners  shall  deem  it  expedient, 
they  may  submit  to  the  said  arbitrator  new  arguments  upon  said 
claims.'' 

It  appears  by  these  articles  that  the  provisions  for  indemnities  made 
in  the  fifteenth  article  was  exclusively  for  the  benefit  of  **  citizens  of 
the  United  States.** 

It  is  further  stipulated  that  '^  in  deciding  upon  the  validity  of  each 
claim,  the  board  shall  be  guided  and  governed  by  the  principles  and 
rules  of  decisions  prescribed  by  the  first  and  fifth  articles  of  the  un- 
ratified convention  concluded  at  the  city  of  Mexico  on  the  20th  No- 
vember, 1843." 

By  the  first  of  those  articles  the  commissioners  are  required  to 
decide  the  claims  submitted  to  them  ^'according  to  the  proofs  which 
shall  be  presented,  the  principles  of  right  and  justice,  the  laws  of 
nations,  and  the  treaties  between  the  two  republics." 

It  is,  therefore,  expressly  stipulated  that,  whether  a  claimant  is  a 
beneficiary  under  the  15th  article  of  the  treaty  is  to  be  decided  by  the 
laws  of  nations,  so  that  the  citizenship  of  the  United  States,  which  is 
indispensable  to  the  claimant,  must  be  the  citizensh-Ip  which  is  recog- 
nized by  the  laws  of  nations.  This  is  determined,  not  like  a  citizen- 
ship for  municipal  purposes,  by  nativity  or  naturalization,  but  by 
permanent  domicil. 

This  has  often  been  decided  in  cases  arising  in  the  maritime  courts, 
and  nothing  is  better  settled  upon  reason  and  precedent.  Lord  Stow- 
ell,  in  the  case  of  the  "  Matchless,"  (1  Hazzard,  p.  97,)  says :  **It  has 
certainly  been  laid  down  by  accredited  writers  on  general  law,  that  if 
a  merchant  expatriates  himself  as  a  merchant  to  carry  on  the  trade  of 
another  country,  exporting  its  produce,  paying  its  taxes,  employing 
its  people,  and  expending  his  spirit,  his  industry,  and  his  capital  in 
its  service,  he  is  deemed  a  merchant  of  that  country  notwithstanding 
he  may,  in  some  respects,  be  less  favored  in  that  country  than  one  of 
its  native  subjects.  Our  country,  which  is  charged  with  holding 
the  doctrine  of  inextinguishable  allegiance  more  tenaciously  than 
others,  is  no  stranger  to  this  rule.  Its  highest  tribunals,  which 
adjudicate  the  national  character  of  property  taken  in  war,  apply  it 
universally.  They  privilege  persons  residing  in  a  neutral  country  to 
trade  as  freely  with  the  enemies  of  Great  Britain  in  war  as  the  native 
subject  of  a  neutral  country,  although  our  own  resident  merchants 
cannot  without  special  permission  of  the  crown." 

To  the  same  efiect  are  the  English  cases  of  Wilson  vs.  Marryat,  8 
Term,  Rep.,  31 ;  McConnel  vs.  Hector,  3  Bos.  &  Pal.,  113  ;  The  In- 
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dian  Chief,  3  Bob.  Rep.,  12  ;  The  Anna  Catherina,  4  Rob.  Rep.,  107  ; 
Do.  Danon's  Note,  255  ;  The  President,  5  Rob.,  277  ;  The  Odin,  1 
Rob.,  296 ;  Bell  V8.  Reid,  1  Maule  &  Selw.^  726  ;  and  the  American 
cases  of  the  Sloop  Chester,  2  Dal.,  41  ;  Murry  vs.  Schooner  Betsey, 
2  Cr.,  64;  Maley  vs.  Shattuck,  3  ib.,  448;  Livingston  vs,  Maryland 
Insurance  Co  ,  7  Cr.,  506  ;  The  Venus,  8  ib.,  253  ;  The  Francis,  ib., 
36:S  ;  Los  dos  Hermanos,  2  Wheat.  76  These  authorities  are  cited  by 
Kent,  1  Com.,  75,  where  it  is  said  the  doctrine  ''is  founded  on  the 
principles  of  international  law,  and  accords  with  the  reason  and 
practice  of  all  civilized  nations." 

These  cases  establish,  not  only  that  by  the  law  of  nations  a  man 
becomes  a  belligerent  or  a  neutral,  according  as  the  nation  with 
which  he  is  domiciliated  is  belligerent  or  neutral,  but  the  case  of 
Wilson  V«.  Marryatt  gives  construction  to  the  words  ''citizens  of  tlie 
United  States,"  used  in  the  treaty  July  3,  1815,  with  Great  Britain, 
and  declares  that  a  British  subject  residing  in  the  United  States  is 
entitled  to  the  privileges  secured  by  that  treaty  to  "  citizens  of  tlie 
United  States,"  of  trading  with  the  East  Indies,  although  that  privi- 
lege is  prohibited  to  British  subjects  resident  in  England. 

This  point  was  also  repeatedly  decided  ip.  cases  analogous  to  this, 
before  the  privy  council,  under  the  treaty  of  Paris,  of  1814,  by  mrhich 
indemnity  was  provided  lor  British  subjects  whose  property  had  been 
confiscated  by  the  revolutionary  government  of  France.  Among 
those  by  whom  these  decisions  were  made,  was  the  present  chief 
justice  of  England,  Sir  John  Campbell.  In  the  case  of  Drummond, 
(2  Knapps'  Privy  Council  Bep.,  295,)  this  language  is  used :  "  Trea- 
ties must  be  interpreted  according  to  the  law  of  nations,  which 
requires  words  to  be  taken  in  their  ordinary  meaning,  not  in  the 
artificial  sense  which  may  have  been  imposed  on  them  by  the  partic- 
ular  statutes  of  a  particular  nation.  When,  therefore,  a  treaty 
speaks  of  the  subjects  of  any  nation,  it  must  mean  those  who  are  actu- 
ally and  eflfectually  under  its  rule  and  governixient.  *  *         ♦ 

Drummond  was  a  British  subject.  But  though  formally  and  liter- 
ally by  the  law  of  Great  Britain  he  was  a  British  subject,  the  ques- 
tion is,  whether  he  was  a  British  subject  vnthin  the  meaning  of  the 
treaty.  He  might  be  a  British  subject,  and  he  might  also  be  a  French 
subject ;  then  no  act  done  towards  him  by  the  government  of  France 
would  be  considered  an  illegal  act  within  the  meaning  of  the  treaty, 
which  could  only  mean  to  provide  indemnity  when  the  act  done 
towards  the  British  subject  was  illegal  by  reason  of  the  law  of 
nations,"  and  for  this  reason  the  privy  council  decided  that,  although 
Drummond  was  a  British  subject  in  the  sense  of  the  statutes  of  Eng- 
land, he  was  not  according  to  the  law  of  nations,  anl  denied  him 
indemnity.  On  the  other  hand,  in  the  Countess  of  Conway's  case, 
(2  Knapp,  364,)  a  native  born  French  subject  residing  in  England  was 
held  to  be  entitled  to  claim  compensation  from  his  native  country,  under 
the  provision  in  favor  of  British  subjects ;  whilst  in  Long's  case  (lb., 
p.  51,)  a  corporation  composed  of  British  subjects  in  a  foreign  country 
was  held  not  entitled. 

The  reasoning  in  all  these  cases  apply  fully  to  this.  Let  us  sup- 
pose that  Levy  is  a  native  born  citizen  of  the  United  States,  although 
there  is  no  direct  evidence  of  the  fact,  he  "  expatriated  himself  as 
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a  merchant,  to  carry  on  the  trade  of  another  country/'  &c.  He 
took  with  him  his  family,  and  according  to  Mrs.  R.  P.  Levy's  testi- 
mony, f  p.  112,)  acquired  real  estate  in  Mexico,  in  order  to  which  he 
must  take  the  oath  of  allegiance. — (See  Smidt's  Laws,  353.) 

But  it  is  not  material  whether  he  took  the  oath  of  allegiance  or 
held  real  estate.  It  is  sufficient  that  he  had  removed  there  to  reside 
for  an  indefinite  time,  and  carry  on  business  in  the  country.  He 
thereby  gave  his  energies  and  capital  to  Mexico,  gave  employment 
to  Mexican  people,  became  subject  to  taxation,  and  though  not  pos* 
sessed  possibly  of  all  the  privileges  which  some  other  citizens  pos- 
sessed, was  to  all  intents  and  purposes  a  subject  or  citizen  of  that 
government,  with  no  title  at  all  to  claim  protection  from  the  govern- 
ment, he  had  quitted — migrans  jura  amittat  ac  privUegio  et  immunita^ 
tea  domicilii  priori. — (Vattel,  book  2,  ch.  19,  sec.  212  ;  Wheaton,  part 
4,  ch.  1,  §§  17,  19  ) 

It  would  be  incompatible  with  the  independence  of  Mexico  to  per- 
mit any  other  government  to  regulate  her  conduct  towards  any  clews 
of  her  subjects  or  citizens,  whether  emigrants  from  the  United  States 
or  elsewhere.  **  Each  nation,"  says  Judge  Upham,  one  of  the  com- 
missioners under  the  late  convention  with  England,  in  his  opinion  in 
the  case  of  the  Laurents,  '^  may  well  claim  of  other  governments  that 
its  own  native  born  citizens  who  are  domiciled  with  them  should  be 
equally  protected  by  law  with  the  native  born  citizens  of  other  coun- 
tries. Invidious  distinctions  in  this  respect  would  manifest  a  spirit 
of  hostility  against  the  parent  country  that  could  not  be  overlooked. 
But  when  individuals  leave  their  own  land,  and  have  become  domiciled 
in  another  country,  and  enjoy  there  the  protection  and  the  benefit  of 
availing  themselves  of  its  laws,  courts,  tribunals,  and  appeals  to  its 
general  government,  as  fully  and  freely  as  the  native  born  citizen  of 
that  country  for  the  protection  of  their  rights  and  the  business  in 
which  they  are  engaged,  the  original  government  of  such  persons 
has  no  claim  to  interfere  on  their  behalf.  Such  persons  become,  by 
the  settled  adjudications  of  all  countries,  and  the  Judgments  of  all 
writers  on  public  law,  in  an  international  point  of  view,  citizens  of 
such  country  as  to  all  matters  arising  from  sucn  business  and  residence, 
and  the  treaties  and  conventions  between  foreign  States  are  framed  on 
this  basis." 

The  umpire,  Mr.  Bates,  concurred  in  this  view  of  the  subject.  The 
case  is  reported  in  a  volume,  published  by  order  of  Congress,  p.  120. 
It  was  a  claim  preferred  against  the  United  States  by  a  British  subject^ 
domiciled  in  Mexico,  who  was,  in  consequence  of  that  domicil,  held 
not  to  be  a  British  subject  within  the  meaning  of  the  convention 
of  1863. 

If  the  Laurents,  who  are  native  born  British  subjects,  because  of 
their  residence  in  Mexico,  are  not  included  in  the  provisions  of  the 
convention  of  J  853,  in  favor  of  British  subjects,  why  are  native  born 
citizens  of  the  United  States,  who  reside  in  Mexico,  included  in  the 
provisions  of  the  treaty  of  1848  in  favor  of  citizens  of  the  Qnited 
States?  There  is  nothing  in  the  language  used  or  in  the  circum- 
staces  of  the  cases  which  should  make  a  distinction  between  the  case 
of  Levy  and  that  of  the  Laurents,  or  the  cases  arising  under  the  treaty 
of  Paris  of  1814,  already  referred  to. 
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The  obligation  to  protect  our  citizens  is  no  greater  than  the  obliga- 
tion to  protect  their  citizens  or  subjects  is  upon  Great  Britain  or  other 
governments,  and  in  the  cases  above  cited  from  the  decisions  of  the 
courts  of  the  United  States,  the  general  principle  and  its  applicability 
to  the  citizens  of  the  United  States  is  admitted  and  enforced.  In  the 
early  case  of  Murray  vs.  The  Charming  Betsey,  the  claimant  was  a 
citizen  of  the  United  States  by  birth,  and  therefore  within  the  letter 
of  the  act  of  27th  February,  1800,  to  suspend  commercial  intercour?^ 
between  the  United  States  and  France  and  their  dependencies,  which 
declared  that  all  vessels  belonging  to  citizens  of  the  United  8tate< 
engaged  in  this  intercourse  should  be  forfeited.  But  the  claimaBt  was 
a  resident  of  the  island  of  St.  Thomas,  and  therefore,  said  the  court, 
not  within  the  provisions  of  the  act,  for  it  will  not  be  intended  that 
the  laws  of  Congress  violate  the  laws  of  nations  by  which  the  national 
character  of  persons  was  determined  by  their  residence. — (See  also  on 
this  point  The  Joseph,  1  Gallis,  645  ;  The  Ann  Green,  t6.,  274  ;  The 
Francis,  t6.,  614.) 

Nor  is  this  reasoning  affected  by  the  provisions  of  the  treaty  «^f 
1831,  (vol.  8,  p.  508,)  stipulating  for  justice  to  the  citizens  of  the 
United  States  in  Mexico,  religious  freedom,  and  that  in  case  of  war 
merchants  residing  there  shall  have  six  and  twelve  months,  according 
to  circumstances,  to  wind  up  their  business  before  being  forced  to  quit 
the  country,  &c. 

These  are  certainly  stipulations  in  favor  of  citizens  of  the  United 
States  who  reside  in  Mexico  ;  "  but  writers  on  public  law  distinguished 
between  a  temporary  residence  in  a  foreign  country  for  a  special  pur- 
pose, and  a  residence  accompanied  with  an  intention  to  make  it  a  per- 
manent place  of  abode."— (The  Venus,  8  Cr.,  252;  Vattel,  92,  93.) 
The  first  class  do  not  change  their  domicil  in  contemplation  of  lav. 
and  therefore  have  a  right  to  the  protection  of  the  government  of  their 
native  country,  and  to  such  alone  it  will  be  intended  on  the  principle 
above  quoted  from  the  decision  in  the  case  of  The  Charming  Betsey, 
the  treaties  of  1831  and  of  1848  apply,  in  order  to  make  these  treaties 
consistent  with  the  laws  of  nations,  which  do  not  admit  of  any  inter- 
ference by  one  government  in  the  dealings  of  another  with  its  citizens 
of  whatever  nativity.  To  which  of  these  classes  of  residents  in  Mexico 
did  Levy  belong  ?  According  to  his  own  statement  he  removed  to 
Mexico  in  1843  with  his  family  and  his  whole  property,  to  carry  on 
business  there,  and  it  is  decided  in  the  case  of  the  Venus  "  that  one 
who  removes  to  a  foreign  country,  settles  himself  there,  and  engage? 
in  the  trade  of  the  country,  furnishes  by  these  acts  such  evidence  of 
an  intention  permanently  to  reside  there,  as  to  stamp  him  with  the 
national  character  of  the  State  where  he  resides.  ****** 
If  it  sufficiently  appears  that  the  intention  was  to  make  a  permanent 
settlement,  or  for  an  indefinite  time,  the  right  of  domicil  is  acquired 
by  a  residence  of  even  a  few  days. — (The  Venus,  8  Cr.,  252.) 

Again :  ''  Every  man  is  viewed  by  the  laws  of  nations  as  a  member 
of  the  society  in  which  he  is  found.  Residence  is  prima  facie  evidence 
of  national  character,  susceptible,  however,  at  all  times,  of  explana- 
tion. If  it  be  for  a  special  purpose,  and  transient  in  its  nature,  it 
shall  not  destroy  the  original  or  prior  national  character.  But  if  it 
be  taken  up  animo  manuendi,  then  it  becomep  ^  domicile  superadding 
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to  the  original  or  prior  character,  the  rights  and  privileges  as  well  as 
the  disabilities  and  penalties  of  a  citizen  or  subject  of  the  country  in 
^hich  the  residence  is  ejta'blished/' — (Johnson  vs.  Sundry  articles  of 
merchandise,  6  Hall's  Amer.  L.  Jour.,  68.) 

Besides  the  fact  of  Levy's  removal  to  Mexico  with  his  effects  and 
family,  and  his  engaging  in  business  in  that  country,  it  appears  that 
many  of  the  subjects  of  his  present  complaint  were  of  injuries  received 
in  1843,  shortly  after  his  arrival  in  that  country,  and  yet  it  is  not 
pretended  that  he  lodged  any  comj)laint  with  the  government  of  the 
United  States  on  account  of  these  injuries  at  the  time,  and  not  until 
after  he  left  the  country  upon  the  commencement  of  the  war  in  1846. 
This  shows  that  be  did  not  look  to  the  United  States  for  protection. 
But  it  is  decided  in  the  case  of  the  Beron  (1  Bob.,  86)  that  a  person 
found  residing  in  a  foreign  country  under  such  circumstances  is  pre- 
sumed to  be  there  animo  manuendi^  and  if  a  state  of  war  should  alter- 
wards  occur  between  that  and  his  native  country,  it  devolves  on  him  to 
explain  the  circumstances.  According  to  his  own  statement,  he  did 
liot  quit  Mexico  voluntarily,  but  was  expelled  on  the  outbreak  of  the 
war,  and  both  he  and  his  brother  and  partner  returned  to  that  coun- 
try either  during  the  war  or  immediately  on  its  close.  His  brother^ 
be  says,  was  lost  at  sea  on  his  way  to  the  United  States  from  Mexico, 
in  1848,  bringing  certain  documentary  evidence  to  be  used  in  the 
case  then  pending  before  the  commissioners.  The  petitioner  did 
not  come  to  the  United  States  till  1832,  and  probably  came  here  then 
only  to  give  his  personal  attention  to  this  claim.  There  is  no  evidence 
of  his  having  business  in  any  other  part  of  the  United  States  than  in 
Washington. 

He  probably  came  to  the  United  States  in  1846,  for  a  short  time,  at 
the  time  he  alleges  he  was  expelled  from  Mexico,  but  ^'  the  native 
character  does  not  revert  by  a  mere  return  to  the  native  country," 
(The  Friend-Shaft,  3  Wheat.,  14,)  and  there  is  no  evidence  to  show 
that  he  then  settled  himself  or  acquired  a  domicil  any  where,  so  as 
to  become  a  re-dintegrated  American  citizen. 

2%e  resolution  of  the  Senate, 

Before  considering  the  case  on  its  merits,  I  think  it  proper  to  ob- 
serve, that,  by  the  admission  of  the  petitioner  already  quoted,  he  has 
not  presented  any  evidence  to  establish  his  claim  which  is  admissible 
by  the  rules  of  this  or  of  any  other  court,  nor  is  he  relieved  from  this 
difficulty  by  the  Senate's  resolution,  which,  as  I  recollect  it,  refers  the 
case  to  be  considered  here  on  the  evidence  before  the  Comptroller ;  for 
if  the  object  of  the  resolution  was  to  dispense  with  our  rules  of 
evidence  and  require  the  admission  of  testimony  in  Levy's  case  which 
we  would  reject  in  dny  other,  this  cannot  be  accomplished  by  the 
resolution  of  a  single  branch  of  the  legislative  body.  Such  an  object 
can  only  be  affected  by  the  act  of  the  whole  body  with  the  approval  of 
the  President.  It  is  true,  that  by  law  either  house  may  refer  a  case 
to  this  Court  for  its  consideration,  but  this  does  not  imply  that  either 
house  may  give  such  instructions,  as  to  the  report  to  be  made,  as  may 
be  given  to  its  own  committees.  This  Court  is  not  a  committee  either 
of  the  Senate  or  of  the  House.  Its  action  is  for  both  houses,  and  the 
Executive  and  the  Senate  can  with  no  greater  propriety  give  instruo- 
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tions  as  to  its  rules  of  proceeding  than  as  to  those  of  a  committee  of 
the  House  of  Bepresentativee. 

But  I  will  not  insist  on  the  objection,  because  it  seems  to  me  to  be 
desirable  to  have  the  judgment  of  the  Court  on  the  case  as  it  came  from 
the  Comptroller,  and  I  therefore  waive  all  objections  to  the  admis- 
sibility of  the  testimony,  and  ask  the  judgment  of  the  Court  npon  it. 
according  to  its  weight  and  credibility. 

The  items  of  the  claim  now  made,  are  thus  stated  on  page  3  of  the 
petition : 

"t/tiTie  7,1843. — ^To  this  amount  of  duties  illegally 
exacted  by  Mexican  interest  thereon  from  that 
date  till  paid,  (six  per  cent.,)  to  wit :  —  years,  — 

months,  —  days (6,000  00 

^^  To  this  amount,  being  the  value  of  provisions,  &c.,   . 

taken  for  the  Mexican  service 1,800  00 

''  Interest  thereon,  as  above. 
^'  To  amount  of  forced  contributions  at  Laguna  during 

the  summer  of  1843.* 3,000  00 

^^  August  1,  1846. — To  value  of  iron  houses  and  ma- 
chinery thrown  into  the  river  Tabasco 30,000  00 

^'  Interest  thereon,  as  above. 
^^  Jvlvy  1846. — Personal  wrongs  and  injuries  and  losses 
of  business  and  property  by  illegal  expulsion,  to  be 
compensated  in  damages 60,000  00 

90,800  00'' 

The  support  of  the  three  first  items,  the  testimony  of  Ampudia,  (p. 
112,)  of  De  Angelo,  (p.  171,)  of  Mrs.  Bebecca  P.  Levy  and  her 
daughter,  (p.  109,)  and  of  Patrick  Jordon,  (p.  175,)  is  relied  on. 

Ampudia  gives  merely  an  uftstvom  statement^  dated  28th  January, 
1851,  to  the  effect,  1st,  that  his  predecessor  in  the  command  of  the 
Mexican  army  in  Yucatan,  had  ordered  Levy  with  the  cargo  which  he 
had  on  board  the  '^Sea  Bird,"  to  Laguna,  where  the  collector  had 
wrongfully  exacted  duties  on  the  same.  The  duties  were  wrongftdlj 
exacted,  he  says,  because  the  cargo  was  exempt  from  duty  by  law. 
(Levy's  memorial  to  the  board  of  commissioners,  p.  64,  says,  they  were 
exempt  by  the  law  of  January  4,  1843,  copied  on  p.  132.) 

2.  That  a  considerable  portion  of  the  cargo  sold  for  the  use  of  the 
Mexican  troops  remains  unpaid  for. 

3.  That  Q^n.  Sandoval,  m  the  absence  of  Ampudia  from  Laguna. 
had  imposed  extraordinary  taxes  on  Levy. 

4.  Belates  to  the  item  for  losses  on  the  '^  Petreta,"  which  has  been 
abandoned. 

De  Angelo  swears  in  relation  to  these  items,  that  Levy  made  two 
protests  before  McFaul,  United  States  consul  at  Laguna,  about  the 
time  that  he,  McFaul,  arrived  at  that  place :  '^  one  against  the  Mexi- 
can government  for  levying  forced  duties,  and  the  other  against  said 
government  for  marching  troops  into  the  stores  of  the  Messrs.  Levy, 
and  compelling  them  to  pay  other  forced  duties,"  (p.  173.) 

Mrs.  Morton  Levy  (p.  110)  swears  in  her  affidavit  to  exactly  what 
J.  P.  Levy  swears  in  his  in  all  respects,  and  in  almost  the  same  terms, 
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and  Mrs.  DeBurgh,  her  daughter,  swears  that  her  mother's  state- 
ments are  correct. 

Patrick  Jordan  was  a  charterer  and  fellow-passenger  to  Laguna, 
on  the  Sea  Bird  with  the  Levys.  They  took  with  them,  he  says,  their 
families,  *'the  contents  of  a  ship  chandlery  and  grocery  store,"  pre- 
viously kept  by  them  in  New  Orleans,  and  ^*  blocks,  tackle,  riggmg, 
variety  of  iron  ware,  with  machinery  and  furniture,  of  very  con- 
siderable value.  That  said  articles  of  provisions  were  charged  ex- 
travagantly, contrary  to  the  proclamation  issued  by  the  Mexican 
government,  as  published  on  the  9th  February,  1843,  in  the  *  Bee' 
newspaper,  for  the  purpose  of  notifying  to  all  nations  that  the  ports 
of  Yucatan  were  free  for  the  importation  of  foreign  produce." 

This  is  all  the  testimony  offered  in  support  of  these  items.  With 
respect  to  the  illegal  exactions  of  the  collector,  General  Ampudia 
says  the  transaction  occurred  whilst  his  predecessor  was  in  command, 
and  the  contributions  enforced  by  the  troops  were  levied  in  his  absence. 
He  could,  therefore,  have  had  no  personal  knowledge  of  either,  and 
he  does  not  give  any  particulars,  or  state  his  means  of  knowledge.  Mr. 
Jordan  says,  only,  that  duties  extravagantly  high  were  paid  on  some 
goods  which  were  free  according  to  some  law  previously  published. 

But  he  does  not  specify  the  kind  of  goods  so  taxed,  or  the  amounts 
80  required  to  be  paid  which  were  in  his  opinion  illegally  exacted. 
There  might  be  a  difference  of  opinion  between  the  witness  and  the 
court,  as  well  as  between  him  and  the  collector  of  Laguna,  as  to  what 
were  ^^proviaiona"  within  the  meaning  of  the  decree  of  January  4, 
1843  ;  and  I  think  there  would  be,  for  he  describes  Levy's  goods  as 
the  contents  of  a  "ship  chandlery  and  grocery  store,"  and  some 
**  blocks,  tackle,  running  rigging,  variety  of  iron  ware,  with  ma- 
chinery and  furniture,"  and  there  is  nothing  in  this  description  which 
I  should  judge  would  come  within  the  exemption  of  that  decree. 

De  Angelo  was  not  at  Laguna  at  the  time  of  these  transactions,  as 
appears  by  his  own  affidavit.  He  did  not  go  there  till  1845,  two  years 
afterwards,  and  therefore  what  he  says  in  reply  to  the  fifth  interroga- 
tory— "  state  what  other  protests  (besides  that  in  relation  to  the  Pe- 
treta,)  during  the  time  aforesaid  (whilst  he  was  at  the  American  con- 
sulate at  Laguna,)  have  you  recollection  were  made  by  Jonas  P.  Levy?" 
must  refer  to  some  illegal  exactions  and  enforced  contributions  in  1845, 
for  which  Levy  has  omitted  to  present  a  claim,  or,  as  is  more  likely, 
are  the  mere  imaginations  of  the  witness,  for,  besides  the  incompati- 
bility in  the  dates.  General  Ampudia  states  that  the  protests  were  made 
before  consul  Almy  in  1843,  whereas,  those  De  Angelo  refers  to  were 
before  McFaul,  **  about  the  time  of  McPaul's  first  arrival  at  Laguna." 
We  shall  see  in  another  part  of  this  investigation  that  Mr.  De  Angelo 
is  emphatically  a  swifb  witness,  and  that  is  not  the  only  instance  in 
which  he  proves  too  much. 

The  only  statements  in  reference  to  these  items  which  are  to  the 

Joint,  and  give  any  particulars  of  amounts,  are  those  of  Joncks  P. 
levy,  and  those  of  Mrs.  Morton  Levy  and  her  daughter,  which  are 
entitled  even  to  less  weight  than  his,  for  as  they  represent  the  interests 
of  the  deceased  partner,  they  have  the  same  motives  to  speak  falsely 
as  he  has ;  and  being  females,  probably  had  less  capacity  and  less  op- 
portunity to  understand  the  facts  about  which  they  do  speak.     I  have 
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no  doubt,  in  fact  that  the  statement  signed  by  them  was  prepared  for 
them  bv  Levy,  and  signed  without  question.  The  exact  correspond- 
ence between  what  he  says  and  what  they  say  shows  that  they  do  but 
follow  where  he  leads. 

The  deficiences  of  the  case  are  glaring.     Here  is  an  attempt  to  re- 
cover duties  said  to  have  been  collected  illegally  on  a  shipment,  pre- 
senting on  its  face  a  mixed  question  of  law  and  fact,  and  it  is  attempted 
to  get  judgment  merely  on  the  opinions  of  persons  nowise  skilled  in 
the  law  against  the  decision  of  the  collector,  without  affording  the 
court  any  opportunity  of  understanding  the  questions  at  all.      Is  the 
court  to  be  governed  by  Patrick  Jordan's  and  Mrs.  Levy's  legal  opinion, 
that  the  articles  in  question  were  not  subject  to  duty  ?     If  General 
Ampudia  had  been  present  himself,  the  court  might  suppose,  poesiblj^ 
he  was  more  enlightened  on  Mexican  law,  but  yet  without  some  proaf 
that  he  was  skilled  in  that  science,  his  opinion  even  would  not  be  ad- 
missible.    But  the  opinions  of  the  most  able  jum  oonsuUa  are  but  ad- 
visory to  the  court.    The  court  must  understand  the  question  itself,  to 
be  enabled  to  apply  the  opinons  and  without  knowing  the  facts  ;  that 
is  to  say,  what  the  articles  were  which  were  deemed  chargeable,  no 
progress  could  be  made.     Where  is  the  bill  of  lading  or  invoice,  is 
the  natural  inquiry  of  any  mind.     Where  are  the  receipts  of  the  col- 
lectors and  officers  by  whom  these  illegal  and  enforced  contributions 
were  received,  protests,  &c.,  &c.  ?  All  lost  I  Where  then  are  the  copies 
with  which  such  losses  may  be,  and  are,  ordinarily,  supplied  ?     No 
attempt  is  made  to  supply  the  proof  in  this  way,  or  in  any  way  except 
by  recourse  to  Levy's  own  swearing,  and  Mr.  Whittlesey's  offence  con- 
sists not  in  declining  to  accept  the  oath  of  the  claimant  as  such  proof 
of  the  loss  of  the  papers  as  to  lay  the  foundcUion  /or  the  (zdmismon  of 
copies  or  other  secondary  proof  of  the  contents  and  execution  of  such 
papers,  but  in  refusing  to  take  Levy's  oath  to  prove  also  the  execution 
and  contents  of  such  papers.  In  other  words,  it  seems  to  have  been  sup- 
posed by  the  claimant's  counsel  to  be  a  rule  of  law,  that  the  oath  of  a 
party  was  absolute  proof  both  of  the  loss  and  of  the  contents  of  the  lost 
instruments,  and  the  refusal  to  give  such  effect  to  the  affidavit  of  Levy 
is  construed  as  an  insult.  But  I  cannot  suppose  that  any  one^  mach  less 
the  distinguished  gentleman  who  drew  the  papers  in  which  this  ground 
is  taken^  could  really  have  thought  such  a  position  tenable.  If  it  were 
a  sound  principle,  that  the  oaths  of  a  party  was  proof  of  the  execution 
and  contents  of  papers,  and  that  all  that  was  required  was  Levy's  oath 
that  any  one  had  made  him  a  note  which  had  been  lost,  estates  would 
be  held  by  very  insecure  tenures.     But  the  rule  on  the  subject  is  very 
different.     The  party's  affidavit  does  not  prove  the  loss  even.     That 
would  imply  the  existence  of  the  paper,  and  hence  result  in  Levy's 
doctrine.  It  is  not  admissible  on  the  issue  or  merits  of  the  controversy 
at  all.     It  is  not  addressed  to  the  triers  of  the  controversy,  the  jury, 
but  is  offered  to  the  court  to  support  the  application  to  the  court  to 
permit  the  party  to  give  testimony  to  the  jury  of  a  character  which 
would  not  be  permitted  under  ordinary  circumstances. — (Tayloe  vs. 
I^igg^y  ^  Peters,  691.)     But  parties,  or  those  interested,  are  not  per- 
mitted to  speak  in  respect  to  the  contents  of  the  instrument. — (Adams 
V8.  Leland,  7  Peck,  62  ;  Donelson  vs.  Taylor,  8  ib.,  890.)     The  affi- 
davit of  Levy  was  therefore  no  proof,  under  any  circumstances,  of  the 
contents  of  the  papers,  and  unsupported  by  proper  secondary  evidence. 
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could  not  raise  a  presumption  in  any  mind  that  any  papers  had  been 
lost. — (Tayloe  vs.  Biggs,  1  Peters,  591.) 

The  presumption  of  law  is,  that  when  the  best  eridence  the  circum* 
stances  of  the  case  admit  of  is  not  produced,  it  is  withheld  because  it 
would  be  prejudicial.  This  is  a  rule,  says  Greenleaf,  (§  82,)  ^^  adopted 
for  the  prevention  of  fraud  ;  for  when  it  is  apparent  that  better  evi- 
dence is  withheld,  it  is  fair  to  presume  that  the  party  had  some  sinis* 
ter  motive  for  not  producing  it,  and  that  if  offered,  his  design  would 
be  frustrated." 

The  evidence  said  to  have  been  lost  was  such  that  the  presumption 
of  law  is,  that  official  records  at  Laguna  and  New  Orleans  would 
supply  it,  and  as  the  claimant  did  not  supply  it  from  this  source,  and 
made  no  excuse  for  his  failure  to  do  so,  the  Comptroller  might  prop- 
erly have  concluded  that  he  had  *^some  sinister  motive  for  not  pro- 
ducing itj"  and  therefore  have  rejected  the  claim  without  giving  him- 
self any  further  trouble  about  it.  This  would  have  been  the  case  in 
the  courts,  where  it  is  found  expedient  for  the  despatch  of  business 
as  well  as  safe  in  the  administration  of  justice,  to  give  judgment 
against  a  party  who  fails  to  bring  the  proper  evidence,  without  requir- 
ing his  adversary  to  show  the  reasons  of  the  failure. 

But  Mr.  Whittlesey  did  not  dispose  of  Levy  so  summarily.  He 
took  on  himself  the  trouble  of  procuring  the  papers  which  Levy  with- 
held. See  (1)  Levy's  manifest  at  New  Orleans,  p.  143 ;  (2)  that  of 
Captain  Grant,  master  of  the  ^^  Sea  Bird,"  p.  145  ;  (3  and  4)  certifi- 
cates of  officers,  and  certified  transcripts  from  custom-house  at  Lagu- 
na, of  entry  and  duties  paid  by  Levy  and  other  charterers  and  ship- 
pers on  **  Sea  Bird,"  pp.  137,  138 ;  (5)  certificate  of  Sheils,  consignee 
of  ^^  Sea  Bird,"  and  British  consul  at  Laguna. 

The  petitioner  himself  filed  his  discharge  as  a  bankrupt  (p.  147) 
in  order  to  obtain  payment  of  the  $3,600  allowed  him  by  the  board 
of  commissioners,  the  treasury  having  previously  refused  to  pay  on 
account  of  the  indebtedness  of  Levy  on  a  bond  for  duties.  By  this  it 
appears  that  Levy  filed  his  petition  in  bankruptcy,  January  27,  1843, 
four  months  before  he  went  to  Laguna  on  the  ^'  Sea  Bird,"  and  was. 
not  discharged  till  a  few  days  after  his  arrival. 

The  bankrupt  act  required  the  surrender  of  all  his  property,  except 
household  and  kitchen  furniture,  not  to  exceed  |300  in  any  case,  and 
divested  out  of  him  *^  all  property  and  rights  of  property  of  every 
name  and  nature,"  and  vested  them  in  his  assignee. — (§  3  act  Sep- 
tember, 1841,  5  Stat.,  p.  442.) 

If,  therefore,  we  allow  him  to  convict  himself  of  the  fraud  which, 
under  these  circumstances,  his  memorial  imputes  to  him^  in  saying  that 
he  carried  off  a  large  amount  of  property  to  Mexico,  which  the  law  and 
his  oath  in  applying  to  avail  himself  of  it,  required  him  to  surrender, 
it  is  to  no  purpose,  so  far  as  this  claim  is  concerned ;  '^for  all  his  prop- 
erty and  rights  of  property"  at  the  time  at  which  he  pretends  to 
have  suffered  in  his  rights  of  property,  were  vested  in  his  assignee  in 
bankruptcy,  and  the  assignee  alone  is  entitled  and  not  Levy. 

But  whilst  the  manifest  at  New  Orleans  and  the  entry  at  Laguna 
render  it  probable  that  he  did  defraud  his  creditors  to  a  certain 
extent,  these  papers  and  the  discharge  in  bankcuf^tcy  render  it  cer- 
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tain  that  he  exaggerates  the  amount  of  property  which  he  carried 
away  from  them^  in  order  now  to  perpetrate  a  still  greater  fraud  upon 
the  United  States. 

His  story  is,  that  the  money  and  effects  taken  from  him  by  the 
Jfexican  government  out  of  what  he  carried  with  him  to  that  country, 
according  to  the  particulars  given  in  his  memorial,  (p.  64,)  sums  np 
at  $40,700.  And  as  he  could  have  made  nothing  there,  this  was 
not  the  whole  amount  he  carried  with  him  on  the  showing  of  his  me- 
morial. The  facts  are,  that  he  had  just  applied  for  a  discharge  as 
bankrupt,  and  got  it  a  few  days  after  his  arrival  at  Laguna,  that  the 
invoice  or  bill  of  lading  of  his  effects  which  he  says  was  lost,  when 
produced  from  the  custom-house  with  his  oath  appended,  shows  a 
total  of  |2,845  60  ;  that  there  cords  of  the  custom-house  at  Laguna, 
instead  of  a  payment  of  $6,000  by  Levy,  show  that  he  paid  but 
$348  28,  and  the  accuracy  of  this  record  is  verified  by  the  British 
consul,  who  was  a  consignee  of  part  of  the 'cargo  of  the  ''Sea  Bird." 

That  Levy's  effects,  as  described  by  Jordan,  his  own  witness,  bj 
his  own  manifest  and  Captain  Grant,  as  well  as  according  to  Shell's 
account  contained  no  provisions  ;  that  the  only  provisions  he  hcul  anj 
thing  to  do  with,  was  a  small  consignment  by  Michael  Bryan,  amount- 
ing, according  to  the  manifest,  to  $275  by  the  home  valuation,  a  part 
of  which  he  sold  to  the  Mexicans,  and  was  credited  for  duties  on  account 
of  the  purchase,  to  the  amount  of  $200 ;  that  on  this  consignment 
duties  to  the  amount  of  $165  was  exacted,  and  it  was  against  this 
exaction  Levy  protested. 

We  have  then  the  most  conclusive  proof: 

1.  That  Levy  never  paid  a  dollar  on  his  own  account  for  duties  on 
provisions,  and  paid  but  $166  for  Bryan,  for  which  he  presents  no 
claim. 

2.  That  the  provisions  he  sold  belonged  to  Bryan,  for  which  he  was 
certainly  partially  paid,  and  probably  was  paid  in  full;  and  he  makes 
no  claim  for  any  balance  on  that  account. 

3.  As  to  the  $3,000  in  goods  and  cash  to  which  the  authorities 
at  Laguna  helped  themselves  in  August,  by  marching  troops  into  his 
store,  the  manifest  disposes  of  that  also.  His  stock  of  merchandise 
consisted  of  wines  and  ale  to  the  value  of  $361  50  ;  his  other  effects 
were  castings,  lurniture,  tiles  and  brick  moulds.  He  does  not  name 
the  officers  by  whom  the  levy  was  made,  and  we  were  therefore  not 
enabled  to  make  similar  examinations  as  at  the  custom-house,  and, 
indeed,  after  the  exposure  given  of  his  falsehood  in  respect  to  the 
$6,000  and  $1,800  items,  it  could  hardly  be  necessary  to  repeat  it 
with  respect  to  other  items  depending  altogether  on  his  asaertioa  and 
that  of  Mrs.  Levy.     Falaus  in  uno^falaus  in  omnibus. 

But  the  claim  presented  to  the  board  of  commissioners,  some  of  the 
items  of  which  are  here  presented,  is  so  varient  from  that  presented 
in  1846  (see  Abstract,  p.  14)  as  of  itself  to  show  that  the  claim  has 
no  foundation.  The  item  for  the  loss  on  the  Petrita,  now  abandoned, 
and  which  is  now  $1,100  more  than  in  1846,  is  the  only  item  which 
resembles  in  the  two  accounts.  In  1846  there  was  no  claim  at  all 
for  provisions  sold  and  not  paid  for,  and  no  claim  on  account  of  any 
difficulty  with  Christian.     There  was  a  daim  for  duties  tU4sgcUlp 
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exacted  to  the  amount  of  $518  89,  and  that  was  the  exact  sum,  as 
shown  by  Sheirs  certificate,  which  Levy  did  pay  for  duties  on  his  own 
and  Bryan's  goods— a  correspondence  which  I  think  remarkable,  be- 
cause I  believe  this  is  the  nearest  approach  which  Levy  anywhere  makes 
to  a  correct  statement.  There  was  no  claim  for  forced  contributions, 
for  which  he  now  claims  $3,000.  But  there  was  a  claim  for  $6,846  02 
(very  specific,  be  it  observed)  on  account  of  '^  the  forcible  taking  of 
the  whole  contents  of  his  store,  (by  robbers,  I  presume,)  tvith  the  con- 
nivance of  the  public  authorities  J*'  instead  of  the  item  of  less  than 
half  the  amount  which  now  he  charges  was  demanded  and  taken  as  a 
conirihution  by  the  authorities  themselves,  and  not  by  others  with  their 
connivance.     No  claim  is  now  made  on  account  of  imprisonment. 

If  experience  did  not  teach  us  that  fraud  h>ibitually  furnished  the 
means  of  its  own  detection,  it  would  be  incredible  that  Levy  should 
have  furnished  a  paper  which  not  only  shows  his  claim  to  be  fabri- 
cated, but  fixes  on  himself  the  removal  of  the  papers,  the  abstraction 
of  which  he  imputes  to  others,  by  showing  an  aaequate  motive  on  his 
part  for  the  removal  of  the  papers  ;  that  he  knew  they  were  actually 
removed  ;  was  here  at  the  time  and  had  an  opportunity  to  take  them  ; 
and  that  he  forebore  to  make  known  the  fact  that  they  had  been  re- 
moved. Levy  imputes  the  abstraction  to  Barnett,  for  spite  at  his  not 
employing  Barnett's  associate,  Thayer,  to  prosecute  the  claim. — (See 
his  testimony,  p.  48  of  Bep.  Sen.  Com.,  and  Mr.  Ooxe's  letter  of  14th 
March,  1855,  p.  100.)  But  Levy  had  himself  a  much  more  powerful 
motive.  He  could  not  make  a  claim  for  $6,000  whilst  his  memorial, 
accompanied  by  corresponding  receipts,  claiming  $513  89  on  the  same 
account,  was  among  the  papers  which  the  law  required  should  be  laid 
before  the  commtssioners.  These  papers,  in  fact,  expressly  or  by 
implication  contradicted  almost  every  stifttement  made  in  the  memorial 
of  1849,  and  he  would  not  have  made  these  statements  whilst  these 
papers  remained  on  file  to  confound  him.  The  filing  of  this  memorial, 
therefore,  proves  that  he  knew  they  were  removed,  not  merely  mis- 
laid ;  for  he  would  scarcely  have  ventured  on  his  new  statements 
without  being  sure  that  the  papers  which  would  contradict  them  and 
expose  him  were  not  merely  mislaid,  and  so  subject  to  be  discovered 
by  a  further  search  for  them  and  laid  before  the  commissioners  ;  and 
that  they  were  removed,  not  mislaid,  is  confirmed  by  the  fact  in  evi- 
dence that  the  most  dilligent  search  has  since  been  made  for  them 
without  discovering  them.  These  facts,  and  his  forbearance  to  make 
it  known  that  the  papers  were  removed,  and  the  further  fact  which 
appears  by  his  evidence  before  the  Senate  committee,  (p.  48,)  that 
he  was  here  in  Washington,  and  in  the  clerk's  office,  ^^  about  the  be- 
ginning of  the  session  of  the  board  of  commissioners  on  Mexican 
claims,"  and  thus,  as  a  party  interested,  was  allowed  to  inspect  and 
handle  the  papers,  and  so  had  an  opportunity  to  secrete  and  remove 
them,  is  almost  conclusive  evidence  to  show  that  he  was  himself  the 
person  who  removed  the  papers. 

The  iron  houses. 

The  next  item  is  that  for  iron  houses,  alleged  to  have  been  thrown 
into  the  river  Tabasco  by  the  Mexican  authorities,  to  obstruct  the 
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ascent  thereof  by  the  American  fleet,  in  1847,  under  Commodore 
Perry. 

De  Angelo  (p.  173)  says :  "  I  knew  that  Messrs.  Levy  owned  in 
Laguna,  at  the  time  aforesaid,  (in  February,  1845,)  a  quantity  of 
iron  castings  for  houses  and  for  machinery  ;  there  were  castings  for 
three  large  iron  houses,  I  should  say  25  feet  front  by  90  deep,  and 
two  and  one-half  stories  high  ;  I  also  saw  upon  the  premises  of  the 
Messrs.  Levy  cast  iron  moulds,  rollers,  and  machinery,  intended,  as  I 
should  think,  for  a  sugar  mill.  There  were  other  pieces  and  parts  of 
castings  and  machinery ;  that  the  valueof  said  castings  and  machinery 
in  that  country  would  be  from  $25,000  to  $30,000  ;  castings  and  ma- 
chinery were  at  that  time  exceedingly  valuable  in  Mexico.  Jonas  P. 
Levy  shipped  the  said  castings,  iron  houses  and  machinery  on  board  a 
schooner  bound  for  Tabasco,  and  the  vessel  cleared  for  that  port  from 
Laguna." 

Domingo  Echargary  (p.  186)  was  a  Mexican  commander.  In  replj 
to  a  letter  to  him  from  the  Mexican  Secretary  of  War,  ^^  relative  to 
certain  pieces  of  cast  iron  machinery  which  were  rolled  into  the  water 
in  the  river  Tabasco,"  he  says :  *'  As  the  old  canoes  and  other  articles 
collected  together  for  this  purpose  were  not  sufficient  for  the  con- 
struction of  this  work,  (a  dyke,)  my  attention  was  directed  to  some 
pieces  of  cast  iron  which  were  lying  at  the  corner  of  a  lot,  outside  of 
its  fence,  which  appeared  to  be  useless  from  their  rusty  condition/' 
"Had  they  been  put  up  in  boxes,  they  would  have  been  found  in 
storehouses,  and  not  in  the  street,  completely  abandoned."  **The 
pieces  referred  to  contributed  by  their  great  weight  to  give  solidity  to 
the  dyke  ;  having  thereby  effected  the  detention  of  the  fleet  24  hours,*' 
&c.  .  • 

Archibald,  an  Irishman,  (p.  185,)  was  engineer  on  American  steamer 
Vixen,  which  ascended  the  river,  (he  says  in  1846,)  and  recollects 
hearing  it  said  that  the  Mexicans  had  thrown  obstructions  in  the  river, 
and  that  among  these  obstructions  were  iron  houses. 

A.  L.  Lobach,  a  Russian,  (p.  191,)  knew  that  Levy  was  in  1846  at 
Tabasco,  and  then  possessed  of  certain  iron  houses  and  machinery, 
which  lay  in  parts  on  a  vacant  lot  opposite  deponent's  residence, 
which  property  was  placed  under  the  supervision  of  the  mercantile 
firm  of  which  deponent  was  a  member.  In  another  deposition,  (p. 
193,)  says  that  the  iron  houses,  &c.,  were  thrown  into  the  river  by 
Mexican  authorities.  There  was  a  large  bulk  of  machinery,  and 
among  other  things  an  iron  roller  12  feet  high  and  1  foot  in  diameter. 

Wm.  Lobach  (p.  194)  says  certain  iron  houses  taken  by  the  authori- 
ties, and  thrown  into  the  river. 

In  a  letter  of  August  3,  1847,  (p.  195,  Lobach  &  Co.  write:  *^The 
iron  house  belonging  to  you  was  thrown  into  the  river  at  Achapan." 

Captain  Bigelow  (p.  215)  of  the  navy,  who  was  with  Commodore 
Perry,  says :  There  were  obstructions  at  the  Palms,  ten  miles  below 
Tabasco,  which  retarded  the  vessels  for  a  few  hours,  which  were  re- 
moved by  the  agitation  of  the  water  by  the  wheels  of  one  of  the 
steamers,  which  caused  the  logs  and  timbers  to  rise.  Heard  that  the 
obstruction  was  made  by  sinking  iron  machinery  or  house  frames. 

Uriah  P.  Levy,  (p.  176,)  formerly  captain  in  the  navy,  and  brother 
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of  the  claimant^  says :  That  in  the  spring  of  1839,  he  consigned  a 
hundred  and  odd  thousand  dollars  in  specie  to  Jonas  P.  Levy,  at  that 
time  a  commission  merchant  in  New  Orleans,  and  went  there  to  see 
about  it.  '^  While  in  New  Orleans,  (he  says,)  I  incidentally  said  to 
Mr.  Levy,  that  I  intended  to  divide  my  large  estate  in  Virginia  into 
several  smaller  ones,  and  to  build  a  house  upon  each  farm.  Mr.  Levy 
replied,  I  have  for  sale  some  cast  iron  houses  which  will  suit  you  ex- 
actly^ and  requested  me  to  go  with  him  and  examine  them.  I  had 
never  heard  of  or  seen  iron  houses,  and  so  I  went  with  him  and  saw 
large  quantities  of  parts  of  houses,  frames,  sidings,  &c.,  piled  up  in 
the  end  of  a  lot.  I  was  deterred  by  the  price  from  purchasing,  and 
the  cost  of  .transportation  to  Virginia,  and  they  were  besides  too  large. 
I  do  not  remember  what  size  they  were ;  but  the  houses  I  intended  to 
construct  were  82  by  S2  feet,  and  these  houses  were  very  much  larger. 
I  do  not  remember  the  price  asked." 

Asahel  S.  Levy  (p.  178)  recollects  seeing  a  large  pile  of  iron  cast- 
ings, frames,  and  sidings,  for  cast  iron  houses,  in  possession  of  his 
uncle  in  New  Orleans,  in  1840,  when  he  was  eleven  years  old. 

Jos.  M.  Levy,  saw  a  large  pile  of  castings  for  cast  iron  houses,  in 
"New  Orleans,  in  1841,  which  he  understood  were  in  possession  of  J. 
P.  Levy. 

This,  and  a  deposition  of  Charles  J.  Cox,  hereinafter  noticed,  is  all 
the  testimony  offered  by  the  claimant  on  this  point,  and  I  have  set  it 
out  in  full,  and  for  the  most  part  in  the  words  of  his  witnesses. 

As  Levy  has  been  allowed  $3,675,  for  the  iron  in  question,  the  only 
question  which  it  is  necessary  to  consider  respecting  this  item  is, 
whether  the  proof  shows  that  the  loss  exceeded  the  $3,000  paid,  and 
if  so,  by  how  much. 

On  this  question  none  of  the  testimony  of  the  claimant  tends  to 
prove  his  case,  save  only  that  of  De  Angelo,  who  gives  the  dimensions 
of  the  houses  and  the  weight  of  iron,  but  without  stating  how  he 
arrived  at  his  conclusions.  Uriah  P.  Levy  swells  about  his  own  money, 
&c.,  but  states  nothing  bearing  on  this  question,  but  that  in  effect  his 
brother  Jonas  told  him,  in  1839,  that  he  then  had  iron  houses  which 
were  larger  than  32  by  32  feet.  None  of  the  other  witnesses  furnish 
any  data  from  which  it  could  be  inferred  that  the  iron  was  worth 
more  than  $3,000 ;  but,  on  the  contrary,  some  of  them  convey  the 
impression  that  it  was  of  very  little  value,  and  particularly  Echar- 
gary,  (p.  186,^  who  speaks  of  it  as  some  useless  pieces  of  cast  iron 
which  where  lying  in  the  street  completely  abandoned,  and  this  des- 
cription of  the  property  is  consistent  with  the  fact  which  Levy  admits, 
that  this  iron  had  been  on  hand  for  eight  years  without  finding  a  pur- 
chaser, or  his  being  able  to  make  any  use  of  it,  and  will  be  found  to 
tally  with  the  authentic  and  direct  proof  of  its  value  hereinafter  cited. 
De  Angelo  does  not  state  that  he  either  measured  or  weighed  the  iron, 
or  that  he  was  familiar  with  the  article  so  as  to  authorize  him  to  form 
a  judgment  of  its  weight  or  measurement  from  its  appearance. 

We  have  already  seen  in  another  part  of  this  case  that  he  testifies 
positively  respecting  matters  of  which  he  could  know  nothing.  We 
find  also,  in  his  testimony  respecting  the  value  of  the  shipment  on 
the  Petrita^  that  he  is  reckless  in  his  statements;  for  he  there  (p.  173) 
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swore  to  near  |5,000  more  than  Levy  claimed  before  the  Mexican 
court,  and  to  about  $9,000  more  than  was  allowed. 

Capt.  Uriah  P.  Levy,  late  of  the  'United  States  navy,  quits  his 
large  ship  to  look  after  a  large  sum  of  money  he  had  consigned  to  hi^ 
brother  Jonas,  and  was  talking  about  his  large  Virginia  estate  when 
he  heard  of  these  large  houses. 

Capt.  Uriah's  style  of  testifying  betrays  his  brotherhood  to  Capt. 
Jonas.  It  is  a  most  unlikely  story  that  it  should  ever  occur  to  any 
one  to  suggest  the  purchase,  at  New  Orleans,  of  houses  22  by  90  feet 
deep  for  farm  houses  for  Capt.  Uriah's  estate  in  Virginia.  Besides 
the  proof  is  as  we  shall  presently  see,  that  Jonas  did  not,  have  the 
iron  houses  in  question  in  New  Orleans  till  the  year  after  the  date  at 
which  Capt.  Uriah  went  to  look  after  his  one  hundred  and  odd  thous- 
and dollars. 

The  offer  of  the  reckless  statements  of  De  Angelo,  and  Uriah  P. 
Levy's  statement  showing  that  he  was  a  post  captain  in  the  navy, 
and  had  $100,000  in  New  Orleans  in  1839,  and  large  estates  in 
Virginia,  and  then  heard  Jonas  say  he  had  large  iron  houses,  to  show 
the  possession  of  such  property  in  Mexico  in  1847,  like  the  proof 
offered  in  support  of  the  items  already  considered,  of  itself  suggests 
that  a  fraud  is  attempted,  because  it  is  manifest  that  if  the  claim  was 
genuine  better  proof  could  and  would  be  produced  both  as  to  the 
ownership  and  value,  in  the  invoices,  bills  of  lading,  manifests,  &c, ; 
in  a  word,  the  ordinary  proofs  of  ownership  and  value  which  busi- 
ness men  uniformly  take  and  carefully  preserve.  My  remarks  on  the 
failure  to  produce  secondary  proof  and  to  account  for.  that  failure 
respecting  the  other  items  apply  equally  to  this.  Levy  states  expressly 
in  his  memorial  (p.  67)  that  the  iron  houses  and  machinery  thrown 
into  the  river,  on  account  of  which  he  claimed  $20,000,  was  "imported 
from  the  United  States  subsequent  to  our  disaster  with  the  Petri ta." 
And  he  proved  to  the  board  (see  12  of  list,  p.  77)  by  testimony  of 
Charles  J.  Cox,  taken  on  the  3d  of  April,  1851,  (p.  174,)  that  there 
were  three  iron  houses  and  machinery  shipped  and  lost  with  other 
things  from  the  Petrita.  But  he  says,  on  the  22d  of  September,  1834, 
in  reply  to  questions  asked  by  Mr.  Whittlesey,  (p.  41,)  that  the  said 
articles  were  not  imported  from  the  United  States  after  the  disaster 
with  the  Petrita,  but  were  shipped  in  the  *^Sea  Bird"  from  New 
Orleans,  in  May,  1843,  and  that  he  purchased  the  houses  in  February 
or  March,  1843,  of  A.  Lopez,  who  is  since  deceased. 

But  the  '^manifest  of  all  the  goods,  wares,  merchandise,  and  specie, 
shipped  by  Jonas  P.  Levy  on  board  the  British  schooner  Sea  Bird, 
whereof  John  Grant  is  master,  bound  for  the  port  of  Laguna,"  (pp. 
143-'4,)  which  was  sworn  to  by  Levy  and  by  Captain  Grant  on  May 
20,  1843,  as  setting  forth  ^^a  full,  just,  and  true  account  of  all  the 
goods,  wares,  merchandise,  and  specie  of  every  kind  shipped  "  by  Levy, 
^'and  that  the  quantities  and  value  of  each  article  are  truly  stated/' 
contains  no  item  at  all  corresponding  either  in  quantity  or  value  to 
such  houses  and  machinery.     It  speaks  of  only  106  pieces  of  castings, 
weighing  11,200  pounds,  of  the  value  of  |336,  and  of  three  barrels 
and  two  kegs  of  butts,  weighing  1,800  pounds,  of  the  value  of  $54 ; 
total  weight  13,000  pounds,  and  total  value  |390.     And  on  pushing 
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the  inquiry  further,  Levy  said  the  houses  were  imported  from  Jamaica, 
(p.  179,)  and  accordingly  an  invoice  and  entry  were  discovered  (pp. 
180,  181)  of  '^sundry  packages  shipped  on  hoard  the  brig  QUnniclin;, 
lievy  master,  hound  for  New  Orleans,  by  A.  Lopez,  and  consigned  to 
M.  P.  Levy,  for  the  account  and  risk  of  the  shipper,"  from  Kingston, 
Jamaica,  in  March,  1840.  [There  is  evidently  an  error  made  in 
copying  the  date  of  th^  consul's  certificate  at  Jamaica.  It  should  be 
1840,  nt)t  1839,  as  the  other  papers  are  all  dated  in  1840.]  Among 
the  articles  invoiced  as  shipped  in  the  Gunniclift  were  three  cast  iron 
cottages,  at  |34=$102,  [misprinted  cash's  in  Whittlesey's  report.] 
These  cottages  are  entered  as  weighing  three  hundred  pounds,  and 
duties  are  imposed  at  a  cent  a  pound,  $3. 

It  is  admitted  that  this  entry  and  invoice  refers  to  the  shipment, 
but  it  is  insisted  that  what  purports  to  be  the  value  is  the  number 
of  pieces,  and  thus  nearly  corresponds  with  the  number  of  pieces 
shown  by  the  manifest  of  the  '*  Sea  Bird."  The  difference  would  be 
but  two  in  that  hypothesis,  being  106  pieces  by  the  invoice  of  the 
Sea  Bird,  and  104  by  the  Gunniclift.  But  there  were  other  iron 
castings  shipped  on  the  Sea  Bird  by  Levy,  the  brick  moulds  and  the 
sugar  mill,  which  would  make  many  more  pieces  than  two,  and  did 
in  fact  constitute  the  bulk  of  the  shipment,  for  the  houses  weighed 
and  were  taxed  only  for  300  pounds  on  the  Gunniclift,  whereas  the 
weight  of  the  castings  on  the  Sea  Bird,  was  13,000  pounds.  The 
houses  were  imported  on  the  Gunniclift,  and  exported  in  the  Sea 
Bird.  This  is  admitted.  According  to  Levy's  oath,  confirmed  by 
the  inspector,  weigher,  and  collector,  of  New  Orleans,  by  whom  the 
duty  was  assessed  and  collected,  there  were  three  hundred  pounds  of 
iron  on  the  Gunniclift,  and  according  to  Levy's  oath,  confirmed  by 
that  of  Captain  Grant,  and  the  customs  officers  at  Laguna,  who  col- 
lected but  $348  of  Levy  on  his  entire  shipment,  there  was  13,000 
pounds  of  iron  on  the  '*Sea  Bird."  And  this  corresponds  with  Jor- 
dan's statement,  who  does  not  in  anything  he  says  indicate  that  Levy 
had  a  larger  quantity  of  iron  than  this.  It  is  more  consistent  with 
his  circumstances,  too,  being  still  a  suitor  for  a  discharge  in  bank- 
ruptcy, than  the  supposition  that  he  was  carrying  off  $20,000  or 
$30,000  worth  of  iron  castings  and  machinery. 

Against  all  this  direct  evidence  and  these  probabilities,  we  have 
Bothing  offered  to  supjport  the  pretentions  of  Levy,  but  the  statement 
of  De  An^elo,  which  is  further  discredited  by  the  circumstance  that 
the  Lobachs,  the  merchants  in  whose  charge  this  property  was  left, 
and  who  may  be  presumed  to  be  better  able  than  De  Angelo,  or, 
indeed,  than  any  one  else,  to  state  its  quantity  and  value,  state  no 
more  about  it  than  that  there  was  a  large  pile  of  castings,  &c.  Can 
it  be  believed  that  a  man  could  leave  $20,000  worth  of  property  in 
another's  care,  and  when  it  is  taken  from  him,  be  able  to  get  no 
better  account  than  this  from  him  of  the  quantity  and  value  of  the 
property?  It  is  evident  that  the  Lobachs  prefer  to  leave  it  to  such 
people  as  De  Angelo  to  swear  on  that  point. 
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The  compulsion. 

This  is  the  last  item  or  ground  of  claim  to  be  noticed. 

Mrs.  Rebecca  P.  Levy  (p.  112)  says  that  *Hhey,"  the  partners, 
"have  suffered  a  loss  of  profits  on  account  of  their  expulsion,  and 
depreciation  of  real  estate,  amounting  at  least  to  |30,000,  (p.  112.) 

Vallay  (p.  190)  says  Levy  was  obliged  to  abandon  his  farm  and 
brick  making  "on  account  of  the  expulsion  of  citizens  of  the  United 
States  in  consequence  of  the  war. 

Lobach  (p.  192)  says :  "  In  consequence  of  the  war  with  the  United 
States  of  America,  the  Mexican  authorities  passed  laws  requiring 
American  citizens  to  retire  about  20  or  25  leagues  from  the  coast  or 
quit  the  country,  and  they  expelled  the  said  Captain  Jonas  P.  Levy 
and  others  from  the  same." 

The  statement  of  the  witnesses  goes  only  to  the  fact  that  the  citizens 
of  the  United  States,  and  Levy  among  others,  were  expelled  by  certain 
laws.  They  witnessed  no  act  of  expulsion  exercised  upon  Levy  indi- 
vidually. Even  Mrs.  Levy,  who  was  with  him,  and  who  would  not 
have  failed  to  state  the  fact,  does  not  say  that  he  left  the  country 
under  an  actual  compulsion.  He  and  other  citizens  of  the  United 
States  were  required  to  leave  the  country,  or  quit  the  coast,  where 
they  would  render  assistance  to  their  invading  countrymen.  This 
was  a  measure  of  prudence,  not  a  harsh  proceeding,  and  not  at  all 
inconsistent  with  the  treaty  of  1831,  which  could  not  be  construed  to 
prevent  either  party  from  taking  any  measure  of  needful  precaution 
for  the  public  defence.  The  decree  itself  must  be  exhibited,  however, 
to  enable  the  court  to  judge  of  its  effect.  The  witnesses  cannot  be 
permitted  to  testify  on  that  point.  But  there  is  no  evidence  of  any 
actual  injury  to  the  claimant  by  the  adoption  of  this  measure.  Wm. 
Lobach  (p.  194)  says  Levy  had  become  extremely  poor,  and  was  per- 
forming menial  services  for  his  living,  and  the  affiant  frequently 
furnished  him  with  money  to  obtain  the  necessaries  of  life;  and  this 
poverty  may  be  explained  by  the  losses  on  the  Petrita,  without 
imputing  any  degree  of  blame  to  the  Mexican  government,  especially 
when  it  is  remembered  that  he  Jeft  the  United  States  a  bankrupt,  and 
his  whole  effects  amounted  to  but  $2^843 ;  and  Vallay,  (p.  189,) 
speaking  of  these  losses  and  the  suit  commenced  in  1845,  says  the  suit 
which  lasted  two  years  was  brought  to  a  close  by  submitting  it  to  the 
decision  of  arbitrators,  appointed  by  the  parties.  **  As  Levy  had 
doubtless  nothing  else  to  depend  upon  for  supporting  himself  beyond 
what  he  carried  with  him  from  Laguna,  (all  of  which  was  lost,)  he 
experienced  during  all  this  time  the  most  dreadful  privations,"  &c. 

M.  BLAIB. 
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IN  THE  COURT  OF  CLAIMS. 

Jonas  P.  Levy  w.  The  Unitbd  Statbb. 

SoARBUROHy  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner,  in  behalf  of  himself,  and  as  natural  guardian  of  the 
widow  and  children  of  his  deceased  brother,  Morton  P.  Levy,  pre- 
sented a  memorial  to  the  board  of  commissioners  appointed  under  the 
act  approved  March  3,  A.  D.  1849,  entitled  ^' An  act  to  carry  into 
effect  certain  stipulations  of  the  treaty  between  the  United  States  of 
America  and  the  republic  of  Mexico,  of  tha  second  day  of  February, 
one  thousand  eight  hundred  and  forty-eight." — (9  Stat,  at  L.,  p.  393, 
oh.  107.)    He  then  stated  his  case  as  follows : 

"  Ist  claim, — That  on  the  20th  May,  1843, 1  cleared  out,  on  joint 
account  with  my  brother  Morton,  in  my  own  name,  part  of  a  cargo 
on  board  the  British  schooner  *  Sea  Bird,'  Grant,  master,  chartered 
by  myself  and  others  for  Laguna ;  accompanying  the  shipment  in 
person,  with  my  brother,  as  supercargoes  for  our  interest  in  the  cargo. 
On  the  5th  June,  1843,  we  anchored  at  Lerma,  Campeachy,  whence 
we  were  ordered  by  the  '  Mexican  commodore,  Thomas  Marine,'  to 
make  said  Laguna,  where  the  Mexican  troops,  then  operating  against 
the  Yucatan  insurgents,  were  stationed.  In  compliance  with  his 
orders  we  proceeded  to  Laguna,  where  we  arrived  on  the  6th  instant, 
the  following  day.  Our  joint  interest,  as  specified  in  the  bill  of  lading 
in  my  possession,  consisted  of  stores,  machinery y  household  fumiiurej 
and  personal  effects — all,  by  a  law  of  the  Mexican  government,  passed 
4th  January,  1843,  (then  in  full  force,)  entitled  to  entry  free  of  duty. 

''On  commencing  the  discharge  of  the  said  shipment,  we  were 
called  upon  by  the  Mexican  collector  of  customs  at  Laguna,  Lewis 
Vargas,  to  give  security  for  duties  alleged  to  be  due  to  his  government 
on  my  goods,  and  on  my  demurring  and  stating  my  objections,  as 
based  on  the  beforementioned  law  of  the  Mexican  government,  Gen- 
eral Vazquez,  with  another  general,  since  deceased,  (General  Sandoval,) 
marched  their  troops  for  the  avowed  purpose  of  taking  forcible  posses- 
sion of  my  property,  and  compelled  me  to  pay  six  thousand  dollars  to 
avoid  a  seizure  jof  my  shipment,  they  alleging  that  they  had  nothing 
to  do  with  the  new  law  of  their  own  government.  I  paid  them  in  cash 
and  goods,  under  protest,  six  thousand  dollars,  ($6,000.)  They  also 
seized,  by  their  commissary,  a  portion  of  my  property^  consisting  of 
bread,  beef,  pork,  &c.,  for  provisions  for  their  army,  amounting  in 
value  to  one  thousand  six  hundred  dollars,  ($1,600  ;)  and  they  subse- 
quently purchased  from  me  a  quantity  of  bread,  lard,  &c.,  for  the 
same  purpose,  giving  me  a  bond  for  two  hundred  dollars  (200)  pay- 
able in  duties,  which,  on  my  tendering  at  the  custom-house  at  Laguna, 
and  subsequently  in  Mexico,  through  the  minister  plenipotentiary, 
the  Hon.  Waddy  Thompson,  they  refused  to  acknowledge.  My  claim 
resulting  from  these  transactions  amounts  to  |7,800,  with  five  years' 
interest^  which,  in  this  country^  rules  in  mercantile  transactions  at  one 
per  cent,  per  month. 

''  Claim  2d. — During  my  residence  in  Laguna,  in  1843,  the  authori- 
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ties  applied  to  me  for  forced  contributions,  which  I  resisted,  as  they 
had  no  legal  ground  for  enforcing  any  such  payment,  but  they  marched 
their  troops  into  my  store  and  helped  themselves  to  goods  and  cash, 
against  protest  made  by  me  in  their  presence  before  the  notary  public, 
to  the  extent  of  three  thousand  dollars,  ($3,000.) 

*'  Claim  3d. — During  our  residence  in  Laguna,  in  1843,  we  entered 
into  some  mercantile  transactions  with  a  resident  Englishman  of  that 
place,  named  Robert  Christian,  to  whom  we  sold  goods  to  the  extent 
of  $3,356  10 ;  advanced  cash,  $55  26 ;  and  whom  we  boarded  two 
months,  $120 — making  the  amount  at  his  debit  in  account  current 
$3,631  36  ;  against  which  I  received  and  placed  to  his  credit  in  sundry 
small  invoices  of  goods  and  payments  in  cash  $1,321  33^,  leaving  a 
balance  of  account  current  in  our  favor  of  $2,210  10,  which  he  refused 
to  pay  me,  alleging  that  he  did  not  owe  it  to  me,  although  I  saei  him, 
proved  delivery  of  the  goods,  and  made  a  clear  claim  against  him  fur 
a  fair  made  debt.  Owing  to  the  venal  state  of  the  legal  authorities, 
I  was  unable  to  obtain  any,  the  slightest  redress  ;  indeed,  they  gave  a 
verdict  in  his  favor,  on  his  statement  of  account  current,  for  $1,146  01, 
as  due  to  him,  in  the  face  of  the  strongest  evidence  of  my  case  ;  thus 
protecting  what  in  any  other  country  would  have  been  considered  a 
gross  attempt  at  swindling. 

"They  immediately  enforced  their  verdict,  notwiths anding  my 
protest  and  notice  of  appeal,  and  seized  my  goods  with  their  govern- 
ment troops,  taking  property  to  the  extent  of  $2,000  to  satisfy  their 
verdict  for  $1,146  01.  I  appealed  immediately  at  Tabasco  person- 
ally, and  was  thence,  after  examination  of  the  particulars  of  mj 
appeal,  [referred]  to  Campeachy.  At  Campeachy  I  was  referred  to 
Merida,  where  my  documents  were  lodged,  in  or  about  1844,  by  my 
legal  adviser,  Jose  Bubino  Nicolin  ;  and  from  that  time,  notwith- 
standing my  repeated  and  expressive  applications,  I  have  never  been 
able  to  get  my  appeal  considered. 

"Mr.  Christain  is  since  dead,  and,  as  far  as  I  am  Ci>ncerned,  I 
cannot  learn  that  any  partition  whatever  of  his  property  was  ever 
made  by  the  authorities,  or  by  the  British  consul,  amongst  his 
creditors. 

''In  addition  to  the  above  $4,210,  I  have  to  add  my  expenses  at 
Tabasco  and  Tampeachy,  $290,  and  subsequent  appli^tions,  $1,000, 
independently  of  the  injury  done  me  by  the  suspension  of  my  busi- 
ness for  ten  months,  which  I  estimate  at  $3,000,  with  seven  years' 
interest. 

''  I  lodged  my  protest  against  all  these  proceedings  with  Leonard 
Almy,  esq.,  United  States  consul  at  Laguna;  and  as  we  were  com- 
pelled to  leave  Laguna,  and  relinquish  our  business  there,  I  estimate 
the  prejudice  suffered,  in  consequence  of  their  illegal  acts,  during  the 
year  and  a  half  I  was  compelled  to  remain  without  a  mercantile  house, 
at  $10,000. 

^^Glaim  4th.  On  the  5th  Januatry,  1845,  in  consequence  of  the  pre- 
ceding acts  of  injustice  and  pillage  suffered  by  myself  and  brother,  he 
embarked  at  Laguna,  with  his  wife  and  eight  children,  on  board  the 
Mexican  steamer  '  Petri ta,'  (Commodore  Thomas  Marine,  agent,  on 
furlough,)  Buckholdt,  captain,  belonging  to  Ignacio  Trigeras,  of 
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Mexico  city,  for  whom  L.  S.  Hargous,  United  States  vice^consal,  was 
acting  agent,  under  power  of  attorney — taking  with  him  household 
furniture^  personal  effects^  machinery y  tods,  and  merchandise,  as  per 
bill  of  lading,  valned  at  $8,400,  with  the  intention  of  establishing  at 
Tabasco  a  pottery,  brick-yard,  and  sugar  plantation^  for  which  we  had 
ample  materials  ;  and  for  the  freight  on  which  goods,  amounting  to 
$150,  we  had  advanced  |23  75 — none  of  the  property  being  insured. 
On  the  7th  January,  owing  to  the  want  of  knowledge  evinced  by  the 
captain,  and  his  utter  recklessness  of  the  interests  confided  to  his  care, 
and  a  total  disregard  of  the  pilot's  instructions — all  which  grounds 
are  clearly  substantial  by  the  mate's  protest  before  the  United  States 
consul  at  Laguna,  Mr.  McFaul,  and  declarations  taken  before  the 
mercantile  tribunal  of  St.  Juan  Baptista  Tabasco — the  ship  was 
stranded  on  the  bar,  where  she  lay  some  hours,  during  which  time 
the  captain  threw  overboard  nearly  the  whole  of  our  shipment,  and 
the  little  that  was  left  was  put  on  shore  in  a  broken  state,  almost  en- 
tirely unserviceable,  at  the  landing  place  at  Tabasco ;  left  in  charge 
of  no  one,  and  there  picked  up  by  my  brother.  There  was  plenty  of 
coal  in  the  vessel  to  nave  discharged,  and  to  have  thereby  lightened 
the  vessel,  which  the  mate's  declaration  testifies.  My  brother  and 
his  wife,  with  their  eight  children,  were  put  on  board  a  schooner — 
the  '  Emblem ' — which  the  steamer  Petrita  was  towing,  and  this  for 
the  alleged  purpose  of  lightening  the  steamer  I  The  schooner,  also 
coal-laden,  was  already  aground,  and  the  mainmast  giving  way,  and 
the  vessel  filling  fast  with  water,  they  were  compelled,  by  Captain 
Buckholdt,  to  embark  a  second  time ;  and,  after  pulling  through  a 
dangerous  surf  in  a  small  boat,  were  landed  on  a  burning  sand-bank, 
on  the  bar  of  Tabasco,  where  they  had  to  walk  three  miles,  barely 
clothed,  in  the  glaring  sun,  to  the  town  of  Tabasco,  in  consequence 
of  which  they  were  all  sun-struck,  and  laid  up  with  fever  for  several 
weeks — the  youngest  child  dying  from  the  effects  three  weeks  after- 
wards. 

^'  Neither  the  captain,  owners,  nor  agents  make  any  protest  against 
damage  arising  from  the  vessel's  stranding,  nor  would  they  in  any 
way  account  for  the  goods  entrusted  to  their  care,  for  which  they 
signed  bills  of  lading.  In  consequence  we  were  compelled  to  com- 
mence a  lawsuit  (after  in  vain  offering  an  arbitration)  for  the  recovery 
of  $8,400,  at  the  tiibunal  mercantile  of  St.  Juan  Tabasco,  and  after 
a  delay  of  eighteen  monJths  we  recovered  a  verdict  for  |3,000  only, 
which  we  received  under  protest,  although,  by  the  laws,  .the  case 
ought  to  have  been  decided  mffteen  days, 

^^  In  addition  to  the  amount  short  recovered,  $5,400,  and  law  ex- 
penses, about  $2,000,  I  estimate  the  prejudice  by  their  illegal  delay 
$10,000.  And  so  grossly  did  the  inferior  judges  act,  that  Don  Fran- 
cisco Ostaol,  the  president  of  the  tribunal,  was  disgusted  at  their 
illegal  conduct,  and  resigned — was  fined,  paid  the  fine,  and  refused 
ever  again  to  serve  with  such  colleagues. 

^'  We  had  to  abandon  our  plantation,  not  having  funds  wherewith 
to  work  it,  owing  to  their  procrastination,  which  we  can  only  presume 
to  arise  from  bribery. 

''We  received  the  money  in  June,  and  war  being  shortly  after- 
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wards  declared  against  the  United  States,  the  governor  of  St.  Juan 
Baptista  Tabasco  ordered  us  to  leave  in  twentj-foar  hours,  in  conse- 
quence of  which  we  had  to  sacrifice  and  abandon  our  machinery  and 
household  effects,  &c.,  and  leave  at  once ;  against  which  we  drew  a 
formal  protest^  including  the  governor  and  all  concerned  in  the  docu- 
ment, as  also  all  parties  concerned  in  the  ^  Petrita'  affair,  which  pro- 
test is  filed  in  the  tribunal  mercantile  of  St.  Juan  Baptista  de  Tabasco, 
and  a  copy  is  lodged  with  the  Secretary  of  State,  Washington. 

^' We  left  in  the  city  St.  Juan  Baptista  de  Tabasco  our  three  im 
houses  and  machinery  in  the  charge  of  Lobach  &  Co.  ;  but  after  om 
departure  the  houses  and  other  machinery  were  seized  by  the  Mexi- 
cans and  sunk  in  the  river  Tabasco  to  prevent  Commodore  Perry  from 
getting  up  to  the  city  with  his  vessel  of  war ;  and  the  commodore  aDd 
his  officers  have  already  certified  to  this  fact,  but  my  brother  lost  his 
certificate  when  wrecked  in  the  Baritan.  This  loss  is  above  $20,OOG, 
being  machinery  we  imported  from  the  United  States  subsequent  u* 
our  disaster  with  the  Petri ta. 

^'I  also  claim  a  yearly  loss  of  $10,000,  estimated  as  our  joint  profits 
had  we  not  been  denied  justice^  plundered,  and  ill-used  by  the  Mexi- 
can authorities,  not  to  mention  to  your  honorable  board  the  painral 
bereavement  experienced  by  the  widow  and  family  of  my  late  brother 
by  his  shipwreck  whilst  returning  from  the  pursuit  of  his  claim." 

On  the  12th  day  of  March,  A.  D.  1851,  ''the  board  came  to  tie 
opinion  that  such  part  of  the  claim  as  is  laid  for  certain  iron  houses  L^ 
valid  against  the  republic  of  Mexico,  and  that  the  rest  is  not  valid. 

''  The  former  was  allowed  accordingly;  the  amount  to  be  awarded 
subject  to  the  future  action  of  the  board." 

Subsequently,  the  board  of  commissioners  made  the  following  award: 
'^  The  undersigned  commissioners  of  claims  against  Mexico,  under  tb: 
act  of  3d  March,  1849,  having  decided  that  the  claim  of  Jonas  F. 
Levy,  set  forth  in  his  memorial  presented  to  this  boards  is  valid,  aod 
that  the  amount  thereof,  as  proved  by  the  documents  and  evidence 
submitted  in  support  of  the  same,  is  three  thousand  dollars,  ($3,000.! 
together  with  interest  thereon  from  the  origin  of  the  same  to  the  16tt 
day  of  April,  1851,  when  this  commission  will  expire,  being  the  sui 
of  six  hundred  and  seventy-five  dollars,  ($675,)  and  amounting  io  tii^ 
whole  to  the  sum  of  three  thousand  six  hundred  and  seventy-five  dol- 
lars, ($3,675,)  do  hereby  award  to  the  said  Jonas  P.  Levy,  the  afore- 
said sum  of  three  thousand  six  hundred  and  seventy-five  dollars." 

The  aijiount  awarded  by  the  commissioners  in  favor  of  the  petitioner 
has  been  paid. 

Subsequently,  the  petitioner  presented  to  Congress  a  memorial,  i^ 
which  he  complained  that  great  injustice  has  been  done  him  by  the  com- 
missioners, and  asked  for  relief.  He  stated  that  he  "from  time  to 
time  presented  to  the  Department  of  State,  either  in  person  or  througt 
his  agents  and  attorneys,  Bichard  8.  Coxe  and  James  Carlisle,  Esqs* 
of  the  city  of  Washington,  a  considerable  number  of  papers  and  docu- 
ments of  an  authentic  kind,  fully  establishing  by  competent  and 
credible  testimony,  the  details  of  the  losses  and  injuries,"  which  hnd 
been  sustained  by  him  and  his  brother,  "  and  also  showing  the  value 
of  the  property  of  which  they  have  been  deprived."     He  alleged  that 
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many  of  tliese  papers  and  documents  could  not  be  found  ;  and  that 
''  the  documents  thus  missing  embraced  those  which  the  board  declare 
ought  to  have  been  exhibited  to  establish  the  case/'  and  ''  that  they 
would  have  established  his  right  to  receive  near  two  hundred  thousand 
dollars."  He  annexed  to  his  memorial  a  list  of  the  papers  and  docu- 
ments, which  he  alleged  had  been  lost. 

Afterwards,  Congress,  by  an  act  approved  August  3,  A.  D.  1854, 
entitled  "  An  act  for  the  relief  of  Jomm  P.  Levy  and  Jose  Maria  Jar- 
reroy**  provided, ''  that  the  accounting  officers  of  the  treasury  be,  and 
they  are  hereby,  authorized  and  required  to  examine,  adjust,  and 
settle  the  claims  of  Jonas  P.  Levy  and  Jose  Maria  Jarrero,  for  indem- 
nity against  the  government  of  Mexico,  and  which  claims  were  jpre- 
sented  to  the  late  board  of  commissioners  on  the  claims  against  Mexico, 
and  which  were  rejected  by  said  board  of  commissioners,  and  the 
anaounts  found  to  be  respectively  due  to  the  said  Jonas  P.  Levy  and 
Jose  Maria  Jarrero,  the  Secretary  of  Treasury  is  to  cause  to  be  paid  to 
them  out  of  any  money  in  the  treasury  not  otherwise  appropriated." 
(10  Stat,  at  L.,  p.  814,  ch.  209.) 

After  the  passage  of  this  act,  the  petitioner  filed  with  the  accounting 
officers  of  the  treasury  an  account,  of  which  the  following  is  a  copy  : 

"  MEXICAN  INDEMNITY. 

* 

**  Thb  United  States,  Dr. 

*'  To  Jonas  P,  Levy^  wnder  the  act  of  Congress j  entiiledy 
*  An  act  for  the  relief  of  Jonas  P.  Levy  and  Jose  Maria  Jarrero/ 
approved  August  the  3d,  1854. 

**  June  7,  1843.     To  this  amount  of  duties  illegally  ex- 
acted by  Mexico |6,000  00 

Interest  thereon  from  that  date  till  paid 

at  6  per  cent,  to  wit:  years, 

months days 

To  this  amount,  being  the  value  of  pro- 
visions, &c.,  taken  for  the  Mexican 
service 1,800  00 

Interest  thereon  as  above 

To  amount  of  forced  contributions  at 

Laguna,  during  summer  of  1843 3,000  00 

Interest  thereon  as  above 

**  Aug.  1.  1846.     To  value  of  iron  houses  and  machinery 

thrown  into  the  river  Tobasco 30,000  00 

Interest  thereon  as  above 

'*  July,  1846.         Personal  wrongs  and  injuries  and  losses 

of  business  and  property,  by  illegal 
expulsion,  to  be  compensated  in  dam- 
ages      50,000  00 

i 
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Tlie  Fifth  Auditor  of  the  Treasury,  in  his  report  dated  August  23, 
A.  D.  1854,  found  due  to  the  petitioner  a  balance  of  fifty-four  thou- 
sand six  hundred  and  sixty-nine  dollars  and  forty  cents,  (54,669  40.) 

On  the  Slst  day  of  March,  A.  D.  1855,  the  Comptroller  of  the  Treas- 
ury made  the  following  decision  :  '^  Having  examined  the  evidence  k 
this  case  with  much  care  and  labor,  and  having  obtained  information 
in  regard  to  it  since  the  report  was  made  by  the  Fifth  Auditor,  my  de- 
cision, on  revising  the  settlement  and  report  of  said  Auditor,  is,  tha^ 
the  United  States  are  not  indebted  to  Jonas  P.  Levy  in  the  above  sum 
of  fifty-four  thousand  six  hundred  and  sixty-nine  dollars  forty  cent$. 
nor  any  part  therof ;  and  I  do  not  concur  with  the  said  Fifth  Auditor  in 
his  statement  and  report,  but  dissent  therefrom  in  every  particular, 
for  reasons  set  forth  at  large  in  a  document  to  be  filed  herewith." 

Afterwards  the  petitioner  presented  another  memorial  to  the  Senate 
of  the  United  States  ;  and  on  the  24th  day  of  March,  A.  D.  1856,  thai 
body  adopted  the  following  resolution  :  ''  That  the  memorial  of  Jonas 
P.  Levy  be  referred  to  the  Court  of  Claims,  together  with  all  the 
documents  and  proofs  touching  the  claim  therein  referred  to,  which 
were  before  the  Auditor  and  Comptroller  under  the  act  of  Congre^fo: 
the  relief  of  said  Levy,  passed  August  3,  1854,  to  be  considered  aod 
decided  by  the  said  Court  upon  said  documents'  and  proofs,  and  sncli 
other  proofs  as  either  party  may  adduce." 

The  petitioner,  in  the  petition  filed  by  him  in  this  Court,  states  h^ 
claim  as  follows : 

''  June  7, 1843.     To  tliis  amount  of  duties  ellegally  ex- 
acted by  Mexico $6,000  (K* 

Interest  thereon  from  that  date  till  paid 

(six  per  cent.,)  to  wit:  years, 

months,  days 

To  this  amount  being  the  value  of  pro- 
visions, &c  ,  taken  for  the  Mexican 
service 1,900  Oi' 

Interest  thereon  as  above 

To  amount  of  forced  contributions  at 

Laguna,  during  the  summer  of  1843       3,000  OC' 
^^  Aug.  1,  1846.     To  value  of  iron  houses  and  machinery 

thrown  into  the  river  Tabasco 30,000  OC' 

'^  July,  1846.         Personal  wrongs  and  injuries  and  losses 

of  business  and  property  by  illegal 
expulsion,  to  be  compensated  in  dam- 
ages      50,000  Od 

90,800  00' 


We  shall  consider  the  several  items  of  the  claim  in  the  order  in 
which  they  are  above  stated. 

I.  As  to  the  first  item :  '^  Amount  of  duties  illegally  exacted  by 
Mexico,  |6,000." 

The  "  documents  and  proofs  touching  "  this  item  "  which  were  be- 
fore the  Auditor  and  Comptroller"  are  as  follows : 
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1.  The  Btatement  of  General  Ampadia. 

2.  The  affidavit  of  Mrs.  Bebecca  P.  Levy. 

3.  The  affidavit  of  Mrs.  Rachel  De  Burgh. 

4.  Copy  of  the  law  of  Mexico,  referred  to  by  the  petitioner,  permit- 
ting the  introduction  of  provisions,  &c. 

5.  Letter  from  William  Hubotter  to  Hon.  Wm.  L.  Marcy,  with  the 

Japers  accompanying  it. — (See  the  papers  marked  *'S  3,"  **S4. — . 
^aper  No.  1,"  ^'8  5.— Paper  No.  2,"  ''S  6.— Paper  No.  3,"  "S  7.— 
Paper  No.  4,"  on  pp.  135 ,-'6-' 7- 8-' 9,  140-'l,  of  the  printed  de- 
cision of  the  Comptroller.) 

6.  Manifest  of  John  Grant,  master  of  the  schooner  Sea  Bird. — 
(Comptroller's  printed  decision,  145,-' 7.) 

7.  Jonas  P.  Levy's  export  manifest  ot  goods,  wares,  merchandise, 
and  specie,  shipped  on  board  the  British  schooner  ^^Sea  Bird." — 
(Ibid.,  143-'4.) 

8.  Certificate  of  Jonas  P.  Levy's  discharge  as  a  bankrupt. — (Ibid., 
147.)   • 

No  "other  proofs"  in  relation  to  this  item  have  been  adduced  by 
either  party. 

1.  General  Ampudia  states  that  the  petitioner  and  his  brother,  in 
the  early  part  of  June,  A.  D.  1842,  (1843,  he  probably  meant,)  ar- 
rived at  Lerma,  on  board  the  "  Sea  Bird,"  Captain  Grant,  laden  with 
provisions  and  other  articles  ;  that  they  were  ordered  to  Laguna,  and 
that  at  Laguna  the  collector  illegally  exacted  duties  on  the  cargo. 

2.  Mrs.  Bebecca  Levy  testifies  that  she  is  the  widow  of  Morton  Pi 
Levy,  "  that  on  the  20th  May,  1843,  her  husband,  the  said  Jonas  P. 
Levy,  this  deponent,  and  her  children,  left  New  Orleans  on  board  the 
British  schooner  Sea  Bird,  Grant  master,  for  the  port  of  Lerma, 
Mexico ;  that  said  vessel  had  been  chartered  and  partly  freighted  with 

E revisions,  merchandise,  and  machinery,  by  her  said  husband  and 
rother-in-law  ;"  *  *  *  "  that,  by  a  law  of  Mexico^  these  provi- 
sions, merchandise,  and  machinery,  were  free  of  duty,  but  that  after 
our  arrival  at  Lerma,  on  the  15th  day  of  June,  1843,  we  were  ordered 
by  Seiior  Don  Thomas  Marine  and  General  Ampudia,  the  Mexican 
commanders,  to  leave  for  Laguna,  where  we  arrived  upon  the  6th  of 
June,  1843.  The  collector  of  that  port,  Lewis  Vargas,  compelled  the 
said  Levys  to  pay  duties  upon  the  said  provisions  to  the  amount  of 
$6,000,  though  these  provisions  were,  as  has  been  shown  by  their  own 
laws,  free  from  all  duties." 

3.  Mrs.  De  Burgh  testifies  that  the  statements  contained  in  Mrs. 
Levy's  affidavit  are  true  and  correct. 

4.  The  law  of  Mexico  exempted  '^provisions  which  may  be  intro- 
duced into  the  points  occupied  by  the  national  troops  in  the  coast  of 
the  department  of  Yucatan"  from  the  payment  of  duties. 

5.  The  paper  *•  S  4. — Paper  No.  1,"  is  a  certificate  of  the  adminis- 
trator and  clerk  of  the  marine  custom-house  of  the  island  of  Carmen, 
that,  *'  according  to  the  books  of  this  office,  it  appears  that  the  duties 
collected  on  the  goods  on  board  of  the  English  goleta  ''Sea  Bird," 
entered  in  this  port  from  New  Orleans,  on  the  5th  June,  1843,  have 
been  calculated  according  to  the  rules  of  the  tariff  and  the  regulations 
existing  then." 
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*'  S  5. — ^Paper  No.  2,"  is  a  copy  of  a  certificate  as  follows : 
"Pedro  0.  Perez,  administrator,  and  Justo  Acevedo,  first  clerk  of 
the  custom-house  of  this  port,  declare  that,  according  to  the  docih 
ments  which  are  in  this  office,  it  appears  that  on  the  third  of  Decem- 
ber, 1843,  were  received  two  thousand  and  ninety-three  dollars  and 
thirty-seven  cents,  due  on  the  merchandise  imported  by  the  Englisli 
goleta  "Sea  Bird,"  Captain  Grant,  which  arrived  from  New  Orle&D£ 
to  this  port  on  the  6th  of  June,  of  said  year,  consigned  to  the  follow- 
ing individuals : 

"  Isaac  Mares  &  Sons $1,229  54 

Michael  Bryan 165  53 

Patrick  Jordan 181  6(i 

P.  S.  Nugent 40  01 

Jonas  P.  Levy 348  26 

Juan  Temose 65  04 

Constantino  Criscrs 63  61 


2,093  3; 


^^And  as  clerk,  and  on  the  demand  of  the  Messrs.  Gattierm 
Brothers  &  Co.,  we  deliver  the  present,  in  the  custom-house  of  Car- 
iQen,  on  the  3d  of  July,  1846. 

"  PEDRO  C.  PEREZ, 
"JUSTO    ACEVEDO." 

"8  6. — -Taper  No.  3,"  is  an  official  statement,  showing  tbe 
several  payments  of  ^^  the  duties  due  by  the  English  goleta  Sea 
Bird,"  and  that  the  "  totality"  of  those  duties  has  been  settled.  The 
entries  in  this  statement,  in  which  the  petitioner's  name  appears,  are 
as  follows : 

*' June  27. — Deposited.  There  are  charged  two  hundred 
dollars,  paid  by  Mr.  Jonas  P.  Levy,  for  the  amount  of 
duties  due  for  the  effects  which  were  consigned  to  him 
by  the  English  goleta  Sea  Bird,  Captain  Grant,  entered 
on  the  5th  instant,  from  New  Orleans,  (Document, 
No.  132) $200  IX 

*^  October  27. — Deposited.  There  are  charged  one  hun- 
dred and  forty-eight  dollars  and  forty-six  cents,  paid 
by  Jonas  P.  Levy,  as  follows :  Thirty-six  dollars  and 
eighteen  cents,  balance  of  the  second  term  of  duties  on 
the  effects  received  by  him,  from  New  Orleans,  by  the 
English  goleta  Sea  Bird,  arrived  5th  June  ultimo,  and 
one  hundred  and  twelve  dollars  and  twenty-eight  cents, 
for  the  first  and  second  terms  of  the  duties  due  on  the 
effects  received  by  the  same  vessel,  by  Mr.  Bryan,  (Docu- 
ment, No.  261) 148  46 
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**  December  3  — ^Deposited.  There  are  charged  one  hun- 
dred and  sixty-five  dollars  and  thirty-five  cents^  paid  by 
Mr.  Jonas  P.  Levy^  for  the  third  and  last  term  of  the 
duties  on  the  effects  received  by  Mr.  Michael  Bryan  and 
himself  from  New  Orleans,  by  the  English  goleta  Sea 
Bird,  arrived  6th  June,  1843,  Document  No.  (314.'')...      $165  35 

513  81 


According  to  each  of  the  last  mentioned  papers,  the  total  amount 
of  duties  paid  in  Mexico  upon  the' cargo  of  the  ^'Sea  Bird"  was 
$2,093  37.  According  to  the  first,  Michael  Bryan  paid  |165  63. 
The  first  entry  in  the  latter  seems  to  be  on  the  petitioner's  own  ac- 
count ;  the  remaining  two  on  account  of  himself  and  Michael  Bryan. 
According  to  the  first  paper,  (*'  S.  6. — Paper  No.  2,")  Michael  Bryan 
paid  $165  53,  and  Jonas  P.  Levy,  |348  28;  together,  equal  to  the 
eum  of  $513  81.  According  to  the  second  paper,  ("  S.  6. — Paper  No. 
3,")  the  petitioner  paid  for  himself  $200,  and  for  himself  and  Michael 
Bryan  $313  81,  making  together  the  sum  of  $513  81.     The  two 

Sapers,  therefore,  are  consistent  with  each  other,  and  the  amount  of 
uties  paid  by  the  petitioner  for  his  own  goods,  according  to  these 
papers,  was  $348  28. 

*^S.  7. — Paper  No.  4,"  is  a  letter  from  the  British  vice-consul  at 
Laguna  to  the  consul  of  the  United  States  at  the  same  place.  He 
eays,  ^'  Mr.  Levy's  statement  to  the  Department  of  State  of  the  United 
States,  as  to  his  arrival  here  on  the  6th  of  June,  1843,  in  the  British 
schooner  '  Sea  Bird'  is  correct,  and  accords  with  the  note  of  arrivals 
which  I  keep  in  my  consular  archives.  Mt.  Levy's  further  statement 
as  to  his  having"  paid  duties  to  the  collector  of  customs  here  to  the 
amount  of  $6^000  is  incorrect,  the  sum  paid  by  him  into  the  custom- 
house on  his  own  effects  having  only  amounted  to  $348  28,  according 
to  the  minute  in  the  custom-house  books,  which  minute  I  have  no 
hesitation  in  stating  is  correct,  from  my  having  been  the  consignee  of 
merchandise  imported  at  the  same  time  as  Mr.  Levy's  goods,  bv  the 
'  Sea  Bird,'  for  account  of  Isaac  Murray  &  Sons,  on  whose  effects  I 
paid  duties  to  the  amount  of  $1,259  54  ;  on  those  of  Patrick  Jordan, 
also  consigned  to  me,  $181  60  ;  and  on  those  of  P.  S.  Nugent,  idem, 
$40  01 :  all  of  which  sums  in  the  custom-house  books  are  stated  cor- 
rectly, as  well  as  another  amount  paid  by  Mr.  Levy,  for  account  of 
Michael  Bryan,  who  consigned  to  him  an  invoice  of  provisions,  duties 
on  which  amount  to  $165  53,  and  were  paid  by  Levy  under  protest, 
in  consequence  of  this  last  payment  having  been  in  contravention 
with  a  decree  of  the  Mexican  government,  by  which  provisions  im- 
ported into  ports  or  places  occupied  at  that  time  in  Yucatan  by  Mex- 
ican troops  were  to  De  allowed  to  enter  free  of  duty.  The  sum  of 
$348  28  paid  by  Mr.  Levy  on  his  own  goods  did  not,  however,  enter 
within  tne  limits  of  this  decree,  having  consisted,  to  my  certain 
knowledge,  almost  entirely  of  articles  which  were  not  provisions,  and 
consequently  liable  to  payment  of  duties. '* 
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6.  Captain  Grant's  manifest  of  the  cargo  of  the  "Sea  Bird*'  ahows 
that  Jonas  P.  Levy's  shipment  was  as  follows : 

106  pieces  of  castings,  3  barrels  and  2  kegs  of  castings,  2 
casks  and  1  barrel  of  Madeira  wine,  20  boxes  of  wine, 
2,500  tiles,  1  lot  of  furniture,  1  lot  of  tools,  98  brick 
moulds,  50  dozen  of  porter  and  ale $2,584  OO 


7.  The  following  is  a  copy  of  the  petitioner's  export  manifest  of  the 
goods,  &c.,  shipped  by  him  on  board  the  '^  Sea  Bird : 

MxBvtfed  qf  all  the  gooda,  wareSt  merchanditef  and  ipedef  ahi^pped  hy  JcnoM  P.  Lanf^  on  hoard  dr 
Britiih  Khooner  Sea  Bird,  tohereqf  John  Grant  u  matterj  bound  for  the  fori  tif  ZiOffumtL. 


I 

1 

1 

2: 

Packages  of  articles  In  bulk. 

1 
1 

I 

1 

VALUS  AT  THE  TOWt  Of  KZPORTATIOS. 

1 

1 

Value  of  do- 
mestic   pro- 
duce or  mer- 
chandise. 

Value  of  for- 
eign produce 
or  merchan- 
dise. 

Total  soMOi. 

1 

Dollars. 

Ots. 

00 
00 

Dollars.    Ots. 

DoUan.    Cts. 

A. 

1,106 
1      3 

1    90 

One  hundred  and  six  pieces  of  cast- 
inn. •••••••..• ••«. 

li;900Ibs. 
SlSgaUs. 

336 
64 

A. 

Three  barrels  and  two  kegs  of  butto . 
Two  cades  and  one  barrel  of  Madei- 
ra wine ..i.t 

•  ■  ■• 

106 
80 
75 

50 
00 
00 

A.W. 

Twenty  boxes  do 

Two  thousand  five  hundred  tiles. . . 

One  lot  of  ftimilure 

1,500 
900 
994 
100 

00 
00 
00 
00 

One  let  of  tools 

Nlnetf-eight  brick  moulds 

Fifty  doaen  porter  and  ale*.  .•.«•... 

•  »«•••  ••• 

9,564 

961     50 

1 

1 

The  two  manifests  contain  the  same  articles,  bnt  they  differ  as  to 
their  value.  In  that  of  thecaptain  the  value  is  setdown  at  $2,684,  whilst 
in  that  of  the  petitioner  it  is  set  down  at  |2,684,  for  the  goods  of 
domestic  produce  or  manufacture,  and  $261  50  for  those  of  foreign 
produce  or  manufacture.  The  latter  value  is  obviously  omitted  in  the 
captain's  manifest.  The  whole  value  in  the  petitioner's  manifest  is 
$2,845  60. 

It  is  plain,  too,  that  unless  wine,  porter,  and  ale  can  be  considered 
provisions^  the  petitioner  shipped  no  provisions  on  board  the  '^  Sea 
6ird."  The  value  of  the  wine,  porter,  and  ale,  as  set  down  in  the 
petitioner's  manifest,  was  only  $286  60.  And  it  may  be  here  remarked 
that  the  petitioner,  on  the  20th  day  of  May,  A.  D.  1843,  took  and 
subscribed  the  following  oath,  which  was  endorsed  on  his  manifest, 
vis :  '^  I,  Jonas  P.  Levy,  do  solemnly  swear  that  the  within  manifest 
contains  a  full,  just,  and  true  account  of  all  the  goods,  wares,  mer- 
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diandise  and  specie  of  every  kind  shipped  by  me  on  board  the  above 
named  vessel,  and  that  the  quantities  and  value  of  each  article  are 
truly  stated  according  to  their  usual  costs,  or  the  values  which  they 
truly  bear  in  this  port  at  this  time.  And  I  further  swear,  that  the 
said  merchandise  is  truly  intended  to  be  exported  to,  and  landed  at 
Laguna.     SO  HELP  ME  GOD." 

We  also  here  remark  that  the  articles  mentioned  in  these  two  mani- 
fests constituted  the  entire  cargo,  on  which  the  petitioner  alleges  that 
the  collector  at  Laguna  compelled  him  to  pay  duties  to  the  amount  of 
six  thowand  dollar 8. — (See  his  memorial  to  the  board  of  commissioners, 
and  p.  64  ol  the  Comptroller's  printed  decision.) 

8.  On  the  27th  day  of  January,  A.  D.  1848^  the  petitioner  filed  his 

fetition  in  the  United  States  district  court  for  the  eastern  district  of 
louisiana,  praying  to  be  discharged  as  a  bankrupt,  and  on  the  16th 
day  of  June,  A.  D.  1843,  '4t  being  shown  to  the  satisfaction  of  the 
court  that  the  said  bankrupt  has  bona  fide  surrendered  all  his  property 
and  his  rights  of  property,"  &c.,  it  was  "ordered  and  decreed  by  the 
court,  that  the  said  Jonas  P.  Levy  be,  and  he  is  accordingly  hereby , 
fully  discharged  of  and  from  all  his  debts  owing  by  him  at  the  time  of 
the  presentation  of  his  petition  to  be  declared  bankrupt." 

We  have  now  examined  all  the  evidence  on  file  with  the  papers  in 
this  case,  which  relates  to  the  first  item  of  the  petitioner's  claim. 
That  part  of  it  which  tends  to  sustain  this  item  consists  of  General 
Ampudia's  statement,  the  ex  parte  affidavits  of  Rebecca  Levy  and 
Bachel  De  Burgh,  and  the  decree  or  law  of  Mexico  exempting  provi- 
sions from  duties. 

It  is  manifest  that  General  Ampudia  regarded  the  petitioner  and 
his  brother  as  the  owners  of  the  entire  cargo  of  the  '^  Sea  Bird ;"  for  he 
speaks  of  the  schooner  as  '4aden  with  provisions  and  other  articles," 
or  with  '^a  cargo  of  merchandise  and  provisions"  imported  by  those 
gentlemen  on  their  own  account  and  risk.  Of  the  merchandise  or 
other  articles  than  provisions,  he  does  not  speak,  except  in  general 
terms.  It  does  not  distinctly  appear  that  he  knew  what  the  other 
articles  were.  In  stating  that  the  ^^cargp  was  exempted  from  all 
duties,"  he  probably  referred  only  to  that  part  of  it  which  consisted 
of  ''provisions,"  as  these  alone,  according  to  the  decree  which  has 
been  submitted  to  us,  were  not  subjected  to  duties.  His  statement  is 
not  only  unsatisfactory  in  these  respects,  but  he  fails  altogether  to 
state  what  amount  of  duties  were  illegally  exacted  on  the  cargo  of  the 
*' Sea  Bird." 

Mrs.  Rebecca  Levy  and  Mrs.  De  Burgh  were  both  under  the  im- 
pression that  by  a  law  of  Mexico,  not  only  provisions,  but  also  ''  mer- 
chandise and  machinery  were  free  of  duty.  It  does  not  appear  to  us 
that  they  were  sufficiently  instructed  in  the  laws  of  Mexico  to  be 
competent  to  prove  them.  A  copy  of  the  law  itself,  to  which  they 
probably  referred,  is  in  ^vidence^  and  shows  that  they  had  not  been 
correctly  informed.  They,  however,  expressly  state  "that  the  collec- 
tor ot  that  port^  Lewis  Vargas,  compelled  the  said  Levys  to  pay  duties 
upon  the  said  provisioTis  to  the  amount  of  $6,000,  though  these  promr 
sums  were,  as  have  been  shown  by  their  own  laws,  free  from  all 
duties."     Hence  we  infer,  that  they  probably  did  not  mean  to  say 
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that  the  law  to  which  they  referred  exempted  anything  else  than  pro- 
visions from  the  payment  of  duties. 

We  have  already  seen  that  the  petitioner  shipped  on  board  the 
^'Sea  Bird"  no  provisions y  unless  wme,  ale  and  porter  can  be  so  con- 
sidered^ and  that  the  value  of  his  shipment  of  these  articles  set  down 
by  himself  under  oath  in  his  export  manifest  was  only  $286  50.  We 
are  satisfied,  therefore,  that  the  witnesses,  Mrs.  Levy  and  Mrs.  De 
Burgh,  have  fallen  into  an  error  in  stating  that  duties  to  the  amount 
of  $6,000  were  exacted  by  the  collector  at  Laguna  on  these  articles. 
They  probably  did  not  mean  to  make  this  statement  as  one  depending 
on  their  own  knowledge,  but  on  information  derived  by  them  from 
others.  It  would  have  been  more  satisfactory  if  they  had  stated  par- 
ticularly the  several  kinds  and  value  of  the  provisions  upon  which  the 
duties  were  exacted. 

If  we  look  only  to  the  evidence  adduced  by  the  petitioner,  in  con- 
nexion with  his  own  export  manifest  made  under  oath,  we  are  con- 
strained to  say  that  the  first  item  of  his  claim  is  not  satisfactorily 
sustained.  But  if  we  are  permitted  to  go  further,  and  look  at  the 
work  entitled  "Republic  of  the  United  States,"  referred  to  by  the 
Comptroller  and  the  counsel  for  the  petitioner,  in  which  it  appears  that 
the  petitioner  at  first  claimed  for  duties  illegally  extorted  from  him 
only  |513  89  ;  to  the  records  of  the  collector's  office  at  Laguna,  from 
which  it  appears  that  the  duties  paid  by  him  on  his  and  his  brother's 
goods,  ana  those  of  Michael  Bryan,  amounted  to  the  sum  of  $513  81, 
that  they  were  calculated  according  to  the  tariff  and  regulations  of 
Mexico  then  existing,  and  that  the  sum  so  paid  coincides  almost  ex- 
actly with  the  amount  of  his  claim  on  the  same  account  stated  in 
** Republic  of  the  United  States'*' — the  one  being  $513  81,  and  the 
other,  $513  89  ;  to  the  letter  of  the  British  vice-consul,  who  states 
that  the  goods  of  the  petitioner  to  his  '^  certain  knowledge  consisted 
almost  entirely  of  articles  which. were  not  provisions,''  and  were 
**  consequently  liable  to  payment  of  duties ;"  m  a  word,  to  "  all  the 
documents  and  proofs  touching"  this  item  of  the  petitioner's  claim; 
our  duty  to  reject  it  is  too  plain  to  admit  of  doubt. 

II.  The  second  item  of  the  petitioner's  claim  is  for  "the  value  of 
provisions,  &c.,  taken  for  the  Mexican  service,  $1,800."  This  is  the 
same  claim  which  the  petitioner,  in  his  memorial  to  the  board  of 
commissioners,  states  as  follows:  "They  also  seized,  by  their  com- 
missary, a  portion  of  my  property,  consisting  of  bread,  beef,  pork, 
&c.,  for  provisions  for  their  army,  amounting  in  value  to  one  thousand 
six  hundred  dollars,  ($1,600  ;)  and  they  subsequently  purchased  from 
me  a  quantity  of  bread,  lard,  &c.,  for  the  same  purpose,  giving;  me  a 
bond  for  two  hundred  dollars,  ($200,)  payably  in  duties^  which  on  my 
tendering  at  the  custom-house,  *  *  *  *  they  refused  to  ac- 
knowledge." In  the  account  filed  by  the  petitioner  with  the  aooount- 
inff  officers  of  the  treasury,  this  item  is  stated  precisely  as  it  is  stated 
in  nis  petition  filed  in  this  court.  In  his  memorial  to  the  board  of 
commissioners,  its  date  is  not  expressly  stated ;  but  in  his  account 
filed  with  the  accounting  officers  of  the  treasury,  it  seems  to  be  dated 
on  the  7th  day  of  June,  A.  D.  1843. 
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The  "  documents  and  proofs  touching  this  item  which  were  befote 
the  Auditor  and  Comptroller,"  are  as  follows : 

1.  The  statement  of  Gkneral  Ampudia.  He  said  ^^that  a  very  con- 
siderable portion  of  the  cargo  of  the  *  Sea  Bird,'  sold  for  the  use  of  the 
Mexican  troops,  has  not  yet  been  paid  for,  to  said  Messrs.  J.  P.  Levy 
&  Brother,  by  the  national  treasury."  We  have  already  seen  that 
this  witness  was  under  the  erroneous  impression  that  the  whole  cargo 
of  the  "Sea  Bird"  was  the  property  of  the  petitioner  and  brother. 
His  statement  is  too  indefinite  to  be  relied  on. 

2.  The  ex  parte  affidavits  of  Mrs.  R.  P.  Levy  and  Mrs.  R.  De  Burgh. 
The  former  states  as  follows :  *'  they  also  seized  upon  part  of  the  pro- 

5erty  of  my  said  husband  and  brother,  amounting  in  value  to  $1,600." 
[rs.  De  Burgh  swears  that  the  statements  contained  in  Mrs.  Levy's 
affidavit  are  true  and  correct.  These  witnesses  do  not  state  of  what 
the  property  seized  consisted.  The  petitioner  himself,  in  his  memorial 
to  the  board  of  commissioners,  stated  that  it  consisted  of  bread,  beef, 
pork,  &c.,  which  the  Mexican  commissary  seized  *'  for  provisions  for 
their  army." 

3.  The  ex  parte  affidavit  of  Patrick  Jordan.  He  testifies  "  that  he 
was  one  of  the  chartering  party  of  the  British  schooner  *  Sea  Bird,' 
Captain  Grant,  master ;  that  said  Morton  P.  Levy,  Jonas  P.  Levy, 
Rebecca  P.  Levy,  and  her  family,  were  passengers  on  said  vessel, ' 
together  with  all  the  contents  of  a  ship  chandlery  and  grocery  store, 
kept  by  them  on  the  corner  of  Port  and  Front  Levee  streets,  in  muni- 
cipality number  three,  in  this  city,  (New  Orleans,)  together  with 
blocks,  tackle,  running  rigging,  variety  of  iron  ware,  with  machinery 
and  furniture  of  very  considerable  value,  sailed  from  the  port  of  New 
Orleans,  in  the  latter  part  of  May,  1843,  for  the  port  of  Laguna,  in 
Mexico ;  that  said  articles  of  provisions  and  groceries  were  charged 
extravagantly,  contrary  to  the  proclamation  issued  by  the  Mexican 
government,  as  published  on  the  9th  of  February,  1843,  in  the  '  Bee' 
newspaper,  for  the  purpose  of  notifying  to  all  nations  that  the  ports  of 
Yucatan  were  free  for  the  importation  of  foreign  produce." 

According  to  this  witness,  the  only  articles  which  "  were  charged 
extravagantly"  with  duties  **  contrary  to  the  proclamation  issued  by 
the  Mexican  government,"  were  those  "  of  provisions  and  groceries." 
But  the  petitioner's  export  manifest  shows  that  the  only  articles  ship- 
ped by  him  on  board  the  **  Sea  Bird"  which  cot^  be  included  under 
the  description  of  ^^  provisions  and  groceries,"  were  wine,  ale,  and 
porter,  the  value  of  which,  as  stated  by  the  petitioner  himself  under 
oath,  was  only  $286  60. 

This  witness  also  states  that  the  goods  shipped  by  the  petitioner  and 
his  brother  were  ^^aUthe  contents  of  a  ship  chandlery  and  grocery  store, 
*  *  *  together  with  blocks,  tacMe,  running  rigging,  variety  of  iron 
ware,  with  machinery  and  furniture  of  very  considerate  value,**  The 
petitioner  himself,  in  his  export  manifest,  states  under  oath  that  his 
entire  shipment  consisted  of  castings,  butts  ^  Madeira  toine,  tiles,  fumi' 
iure,  tools,  brick  moulds,  porter,  and  ale.  There  is  no  evidence  on  file 
in  this  case  which  enables  us  to  reconcile  the  two  statements. 

4.  The  evidence  to  which  we  have  referred  in  considering  the  first 
item  of  the  petitioner's  claim.    The  British  vice-consul  says :  *^  As  to 
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Mr.  Levy's  claim  of  $1,600  for  effects  seized  from  him  by  the  Mexican 
authorities^  I  have  do  knowledge  of  any  thing  of  the  kind  having 
happened,  and  for  my  part  I  believe  it  to  be  a  mistatement. 

'*  The  sum  of  $200  claimed  by  Mr.  Levy  for  goods  sold  to  govern- 
ment seems  also  to  be  incorrect,  although  it  is  certain  that  he  sold  a 
quantity  of  provisions  belonging  to  Mr.  Bryan  to  the  Mexican  com- 
missariat ;  but  there  is  an  entry  on  the  custom-house  books  here, 
stating  that  Mr.  Levy  was  credited,  on  the  27th  January,  the  sum  of 
|200  as  cash  on  account  of  duties  payable  by  him,  which  amount  1 
recollect  perfectly  was  thus  credited  to  him  in  part  payment  of  Mr. 
Bryan's  provisions,  the  transaction  having  taken  place  to  my  certain 
knowledge  as  above." 

We  have  already  noticed  the  entry  on  the  custom-house  books  re- 
ferred to  by  the  British  vice-consul.  See  ante  p.  8.  The  official 
statement  on  file  in  relation  to  it  is  as  follows :  '^  June  27. — Deposited. 
There  are  charged  two  hundred  dollars,  paid  by  Mr.  P.  Levy  for  the 
amount  of  duties  due  for  the  effects  which  were  consigned  to  him  by 
the  English  goleta  '  Sea  Bird,'  Captain  Grant,  entered  on  the  otk 
instant  from  New  Orleans,  (Document,  No.  132,)  |200  00." 

Our  opinion  is,  that  the  second  item  of  the  petitioner's  claim  is  not 
sustained  by  the  evidence. 

III.  The  third  item  of  the  petitioner's  claim  is  as  follows :  *'  To 
amount  of  forced  contributions  at  Laguna  during  the  summer  of  1843^ 
$3,000." 

The  ''documents  and  proofs  touching"  this  item,  "which  were 
before  the  Auditor  and  Comptroller,"  were  as  follows: 

1.  The  statement  of  General  Ampudia.  He  says,  "  that  deponent 
having  absented  himself  from  Laguna,  General  Sandoval  was  left 
there  in  command,  who,  of  his  own  free  will,  imposed  upon  and  col- 
lected from  Messrs.  J.  P.  Levy  and  Brother  extraordinary  taxes,  f^r 
which  reason,  said  gentlemen  energetically  protested  against  such  ex- 
actions, through  the  medium  of  the  consul  of  their  nation,  Mr.  Leon- 
ard Almy."  This  statement  is  obviously  not  made  on  the  witness' 
own  knowledge,  for  it  is  a  part  of  it  that  he  had  absented  himself  from 
Laguna  when  the  facts  to  which  it  refers  occurred,  if  they  ever  occurred 
at  all.  We  regard  his  evidence  on  this  point,  therefore,  as  mere 
**  hearsay," 

2.  The  ex  parte  affidavits  of  Mrs.  R.  P.  Levy  and  Mrs.  Bachel  De 
Burgh. 

The  former  says,  ^'that  the  Mexican  government,  some  time  about 
the  month  of  August,  1843,  caused  a  forced  contribution  to  be  levied 
upon  the  goods  and  merchandise  of  the  said  brothers,  and  marching 
the  government  troops  into  their  store,  compelled  them  to  pay  $3,000" 
Mrs.  De  Burgh  says,  that  the  statements  contained  in  Mrs.  Levy's 
affidavit  are  true  and  correct.  The  petitioner,  in  his  memorial  to  the 
board  of  commissioners,  stated  as  follows :  ^'  They  marched  their  troops 
into  my  store  and  helped  themselves  to  goods  and  cash,  against 
protest  made  by  me  in  their  presence  before  the  notary  publie,  to  the 
extent  of  three  thousand  dollars."  Mrs.  Levy  may  have  ment  to 
corroborate  and  sustain  this  statement,  and  to  say  that  the  forced  pay- 
ment was  made  partly  in  goods  and  partly  in  cash.    She  does  not 
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Gay,  however,  that  she  was  present  when  this  proceeding  occurred, 
or  how  she  came  to  the  knowledge  that  the  value  of  the  contribution 
-was  three  thousand  dollars.  Mrs.  De  Burgh  merely  concurs,  in  gen- 
eral terms,  in  the  statement  of  Mrs.  Levy.  Neither  the  petitioner 
nor  either  of  his  witnesses  states  what  part  of  the  forced  contributions, 
of  which  he  complains,  consisted  of  goods,  or  even  the  kind  of  goods 
^which  were  taken. 

In  considering  the  first  item  of  the  petitioner's  claim,  we  expressed 
the  opinion  that  the  testimony  of  these  witnesses  in  relation  to  it  was 
not  intended  to  be  given  as  of  their  own  knowledge,  but  as  information 
derived  from  others,  which  they  believed  to  be  true.  We  are  of  the 
same  opinion  as  to  their  testimony  in  regard  to  the  third  item  of  the 
petitioner's  claim. 

3.  The  ^'documents  and  proofs"  which  we  noticed  in  considering 
the  first  and  second  items  of  the  petitioner's  claim. 

No  other  '^  documents  and  proofs  touching''  this  item  of  the  peti- 
tioner's claim  have  been  adduced  by  *' either  party." 

Our  opinion  is,  that  the  third  item  of  the  petitioner's  claim  is  not 
sustained  by  the  evidence  on  file  in  this  case. 

IV.  The  fourth  item  of  the  petitioner's  claim  is  stated  in  his  peti- 
tion as  follows :  '^  August  1,  1846.  To  value  of  iron  houses  and  ma- 
chinery thrown  into  river  Tabasco,  |30,000." 

The  petitioner,  in  his  memorial  to  the  board  of  commissioners^  states 
this  item  of  his  claim  as  follows  :  ^'  We  left  in  the  city  of  St.  Juan 
Lobach  &  Co.,  but  after  our  departure  the  houses  and  other  machinery 
Bta.  de  Tabasco  our  three  iron  houses  and  machinery  in  the  charge  of 
were  seized  by  the  Mexicans  and  sunk  in  the  river  Tabasco,  to  prevent 
Commodore  Perry  from  getting  up  to  the  city  with  his  vessels  of  war, 
and  the  commodore  and  his  ofncers  have  already  certified  to  this  fact, 
but  my  brother  lost  his  certificate  when  wrecked  in  the  Raritan. 
This  loss  is  above  $20,000,  being  machinery  we  imported  from  the 
United  States  subsequent  to  our  disaster  with  the  Petrita."  The  Pe- 
trita  was  wrecked  in  the  year  1846. 

The  Comptroller,  in  a  letter  to  the  petitioner,  dated  September  21, 
A.  D.  1854,  propounded  to  him  the  following  questions : 

*^  1st.  From  whom,  at  what  place,  and  when,  did  you  purchase  the 
iron  houses,  other  iro^  castings  and  machinery  that  were  thrown  into 
the  river  Tabasco,  as  stated  in  your  account? 

'^  2d.  At  what  porl  were  the  said  articles  shipped  from  the  United 
States?" 

The  petitioner,  in  a  letter  to  the  Comptroller  dated  September  22, 
A.  D.  1854,  answered  these  questions  as  follows: 

*nst.  I  purchased  the  iron  houses  from  A.  Lopez,  esq.,  at  New 
Orleans,  in  February  or  March,  1843.  The  said  A.  Lopez  was  my 
brother-in-law,  a  man  of  wealth,  who  died  at  Philadelphia,  I  think  in 
the  year  1849.  He  was  a  native  of  Jamaica,  West  Indies,  where  he 
carried  c^  business  for  many  years,  and  was  on  a  visit  to  Philadelphia 
at  the  time  of  his  death. 

''  The  other  iron  castings  and  machinery  were  purchased  of  various 
persons  and  foundries  at  New  Orleans.  I  remember  the  names  of 
Leeds  and  of  Keller  ;  but  I  have  no  idea  where  they  are,  if  living. 
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"  2.  The  said  articles  were  shipped  from  New  Orleans  in  theBritisli 
schooner  Sea  Bird,  as  stated  in  my  memorial,  in  May,  1843." 

The  petitioner,  in  his  export  manifest,  already  noticed,  stated  under 
oath  the  valne  of  all  the  goods^  wares j  merchandise,  and  specie,  shipped 
by  him  on  board  the  "  Sea  Bird"  to  be  |2,845  50.  The  only  articles 
mentioned  in  that  manifest  which  can,  nnder  any  construction,  le 
embraced  by  the  description  of  "iron  houses,"  **iron  castings,"  or 
**  machinery,"  are  **  onehundredand  sixpiecesof  castings,*'  weighinjr 
11,200  pounds,  and  valued  at  $336;  three  barrels  and  two  kegs  i^ 
biUts,"  weighing  1,800  pounds,  and  valued  at  |54,  and  "one  setq 
tools,"  valued  at  (300  ;  making  an  aggregate  in  value  of  $690. 

We  feel  constrained  to  notice  here  some  of  the  discrepancies  in  these 
several  statements.  In  his  petition  in  this  Court,  the  petitioner  states 
his  loss  at  $30,000,  and  in  his  memorial  to  the  board  of  oommissiooers 
at  **  above  $20,000,"  whilst  in  his  export  manifest,  he,  under  oath, 
values  the  only  goods  which  can  be  embraced  by  this  item  at  only 
$690.  In  his  letter  to  the  Comptroller  he  states  that  the  articles 
were  shipped  from  New  Orleans  in  the  **  Sea  Bird,"  in  the  year  1843, 
.  whilst  in  his  memorial  to  the  board  of  commissioners  be  states  that 
they  were  ^*  machinery  we  imported  from  the  United  States  subseqnent 
to  our  disaster  with  the  Petri ta,"  in  the  year  1845. 

The  *'  documents  and  proofs  touching"  this  item  of  the  petitioner's 
claim,  **  which  were  before  the  Auditor  and  Comptroller,"  are  as 
foUows : 

1.  The  ex  parte  affidavit  of  Benedict  De  Angelo, 

This  witness  testifies  as  follows  :  That  he  resided  in  Lagnna  in  the 
months  of  October,  November,  December,  January,  and  Febrnary, 
in  the  year  1845,  and  before  and  after  that  time.  ''  I  was  acquainted 
with  Jonas  P.  Levy  and  his  now  deceased  brother,  Morton.  During 
the  time  I  was  at  Laguna  they  kept  a  store — an  assorted  stock — every- 
thing necessary  to  supply  the  country  with  all  needfiil  things  ;  they 
did  a  large  grocery  and  provision  business  ;  their  stock  was  of  assorted 
merchandise  ;  I  should  think  the  stock  was  worth  from  twelve  to 
fifteen  thousand  dollars  ;  I  saw  the  stock  so  frequently,  and  was  in 
the  store  so  continually,  that  I  am  qualified  to  give  an  opinion  as  to 
the  character  of  the  business  and  value  of  the  stock. 

^^I  know  that  Messrs.  Levy  owned  in  Laguna,  at  the  timeafoit- 
said,  a  quantity  of  iron  castings  for  houses  and  for  machiners  ;  there 
were  castings  for  three  large  iron  houses,  I  should  say  twenty-five 
feet  front  by  ninety  deep,  and  two  and  one-half  stories  high  ;  I  also 
saw  upon  the  premises  of  the  Messrs.  Levy,  cast-iron  moulds,  rollers, 
and  machinery,  intended,  as  I  should  think,  for  a  sugar  mill ;  there 
were  other  pieces  and  parts  of  castings  and  machinery,  which  I  can- 
not describe ;  in  quantity  I  should  say  there  was  thirty  tons'  weight 
of  castings  and  machinery,  and  I  should  think  that  the  value  of  said 
castings  and  machinery  in  that  country  would  be  from  twenty-five  to 
thirty  thousand  dollars  ;  castings  and  machinery  were  at  that  time 
exceedingly  valuable  in  Mexico ;  Jonas  P.  Levy  shipped  the  said 
castings,  iron  houses,  and  machinery,  on  board  a  schooner  bound  for 
Tabasco,  and  the  vessel  cleared  from  that  port,  Laguna." 
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2.  The  ex  parte  affidavit  of  Charles  James  Cox. 

This  witness  testifies  :  **  That  he  was  well  acquainted  with  a  certain 
individual  named  Morton  P.  Levy,  and  that  he  was  further,  acquainted 
with  Morton  P.  Levy's  wife,  Rehecca  P.  Levy ;  tl^at  he,  in  the  year 
1843,  visited,  the  ahovenamed  persons  in  Laguna,  in  Mexico,  one 
week  after  their  arrival  from  New  Orleans  ;  that,  to  his  knowledge, 
he  shipped  from  Laguna  unto  Tabasco,  on  board  the  steamship 
Petrita,  three  iron  houses,  together,  with  machinery  and  cotton  for 
brick-making,  and  the  contents  of  a  ship-chandler's  store,  consisting 
of  brandy,  wine,  tackle,  blocks^  iron,  &c.,  together  with  a  lot  of 
furniture ;  that,  to  his  knowledge  and  belief,  the  said  things  were 
thrown  over  board  from  said  steamer  in  the  Tabasco  river ;  and  that 
the  parties  sustained  a  total  loss  of  everything. 

3.  The  ex  parte  affidavit  of  Patrick  Jordon, 

The  testimony  of  this  witness  has  already  been  quoted.   See  ante  p.  13. 

The  ex  parte  affidavit  of  Uriah  P.  Levy. 

This  witness  states  as  follows:  ^'I  knew  Mr.  Abraham  Lopez,  of 
Spanish  Town,  Jamaica,  in  his  lifetime.  He  was  a  man  of  excellent 
repute,  and  had  a  character  for  wealth.  I  do  not  know  of  my  own 
knowledge  that  Mr.  Abraham  Lopez  was  the  owner  of  certian  cast 
iron  houses  that  were  in  charge  of  Jonas  P.  Levy,  at  New  Orleans, 
in  1839  ;  but  I  know  that  Jonas  P.  Levy,  who  was  a  commission  mer- 
chant, had  in  his  possession  for  sale,  in  that  year,  certain  cast  iron 
houses.  I  cannot  minutely  describe  them,  though  I  examined  them. 
I  do  not  know  that  Mr.  Jonas  P.  Levy  told  me  that  Mr.  Abraham 
Lopez  was  the  owner  of  the  cast  iron  houses  ;  but  I  know  from  Mr. 
Lopez  that  Mr.  Levy  had  property  of  various  kinds  belonging  to  Mr. 
Lopez  in  his  hands. 

''  The  circumstances  which  induced  me  to  examine  the  iron  houses 
were  these :  In  the  spring  of  the  year  1839,  I  consigned  to  Mr.  Jonas 
P.  Levy  a  hundred  and  odd  thousand  dollars  in  specie.  Mr.  Levy 
was  at  that  time  doing  business  as  a  commission  merchant  in  New 
Orleans.  I  went  from  the  United  States  ship  Yandalia,  which  I  then 
commanded,  and  which  was  then  lying  off  the  southwest  pass,  up  to 
New  Orleans  to  see  that  the  above  amount  of  specie  was  disposed  ac- 
cording to  my  instructions.  While  in  New  Orleans  I  incidently 
remarked  to  said  Levy  that  I  intended  to  divide  my  large  estate  in 
Virginia  into  several  smaller  farms,  and  to  build  a  house  upon  each 
farm.  Mr.  Levy  replied,  *I  have  for  sale  some  cast  iron  houses  which 
will  suit  you  exactly,'  and  requested  me  to  go  with  him  and  examine 
them.  I  had  never  heard  of  or  seen  iron  houses,  and  so  I  went  with 
him  and  saw  a  large  quantities  of  parts  of  houses,  frames,  sidings,  &c., 

£iled  up  in  the  end  of  a  lot  adjoining  the  warehouse  of  said  Jonas  P. 
levy.  I  was  deterred  from  purchasing  by  the  price  asked,  the  cost 
of  transportation  to  Virginia,  and  they  were,  besides,  much  too  large. 
I  don't  rememder  what  size  they  were,  but  the  houses  I  intended  to 
construct  were  thirty-two  feet  (32)  by  thirty-two  feet,  (32,)  and  these 
iron  houses  were  very  much  larger.  I  do  not  remember  thejprice  asked, 
Dor  do  I  know  what  the  value  of  these  houses  were.  Fifteen  year 
have  passed  away  since  I  saw  them,  and  I  have  not  had  my  attention 
drawn  to  them  from  that  time  nntil  now.    I  do  not  know  that  they 
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were  sold  at  all.  I  do  not,  of  my  own  knowledge,  know  what  became 
of  them,  to  where  they  were  exported,  nor  to  whom  they  belonged.  I 
do  not  know  what  the  difference  in  the  value  of  the  iron  houses  was 
in  Kew  Orleans  and  Laguna ;  but,  judging  from  the  price  I  was  com- 
pelled to  give  for  Articles  which  I  purchased  when  I  was  in  Lagnna, 
1839,  in  command  of  the  United  States  ship  Yandalia,  they  must  have 
been  worth  three  hundred  per  cent,  more  in  Laguna  than  in  New 
Orleans.  They  could  not  at  that  time  have  been  manufSftctured  in 
Laguna  for  their  weight  in  gold.  There  were  no  foundries  or  iron 
manufactures  there.  I  cannot,  however,  say  what  their  value  was 
in  Mexico.  I  was  not  acquainted  with  the  customary  price  for  iron 
castings  in  Mexico." 

5.  The  ex  parte  affidavit  of  Asahel  S.  Levy. 

This  witness  says :  "In  the  year  1840,  in  the  month  of  December, 
I  arrived  at  New  Orleans  ;  and  I  lived  from  that  time  until  the  end  of 
the  month  of  March,  or  beginning  of  April,  in  the  house  and  with 
the  family  of  my  uncle,  Morton  P.  Levy,  who  at  that  time  was,  to- 
gether with  said  Jonas  P.  Levy,  engaged  in  mercantile  business  in 
New  Orleans.  They  were  commission  merchants  and  ship-chandlers. 
Their  store  was  upon  the  front  levee ;  and  said  Jonas  P.  Levj  and 
Morton  P.  Levy  and  family  were  living  over  the  said  warehouse.  While 
in  New  Orleans,  I  recollect  to  have  seen  a  large  pile  of  iron  castings, 
frames  and  sidings  for  cast  iron  houses,  lying  in  a  lot  adjoining  the 
said  warehouse.  The  castings  were  there  when  I  left  for  the  north. 
I  do  not  know  anything  about  the  ownership  of  said  cast  iron  houses 
but  I  know  that  they  were  in  possession  of  my  said  uncle,  J.  P.  Levy, 
and  that  he  had  them  for  sale." 

6.  The  ex  parte  affidavit  of  Joseph  M.  Levy. 

This  witness  says  ;  ^'  I  was  in  New  Orleans  in  the  months  of  Jan- 
uary, February,  and  March,  of  the  year  1841,  and  while  there  I  was 
very  frequently  at  the  house  of  J.  P.  Levy  and  M.  P.  Levy,  and  saw 
a  large  pile  of  castings  for  cast  iron  houses^  which  I  understood  were 
in  possession  of  Mr.  Jonas  P.  Levy. 

*'  I  do  not  remember  how  many  houses  there  were,  nor  do  I  know 
their  value.  They  were  piled  up  on  a  lot  adjoining  the  warehouse  of 
the  said  J.  P.  Levy  and  M.  P.  Levy,  and  they  were  there  when  I  left 
New  Orleans  in  April,  1841. 

7.  The  report  of  Domingo  Echagary  to  the  Secretary  of  War  and 
Marine,  in  Mexico,  dated  Jalapa,  February  14,  1850. 

It  is  as  follows  :  '*  Being  in  receipt,  of  your  excellency's  esteem^ 
note  of  the  6th  instant,  relative  to  certain  pieces  of  cast  iron  machinery 
which  were  rolled  into  the  water  in  the  river  Tabasco,  I  have  the 
honor  to  inform  you,  in  reply,  that  among  the  various  means  of  de- 
fence to  which  I  resorted  in  that  State,  in  order  to  repel  the  invasion 
of  the  naval  forces  of  the  United  States,  was  the  construction  of  a  par- 
apet of  sand-bags  at  Acachapan,  a  pass  which,  while  it  served  as  an 
advanced  position  to  the  other  fortifications,  would  have  been  the 
means  to  annoy  the  enemy  by  its  fire,  and  impede  his  advance  up  the 
river,  but  as,  in  order  to  accomplish  this  object,  it  was  indispensably 
necessary  to  form  an  obstruction,  I  gave  orders  for  the  cons  I  ruction  of 
a  dyke  close  to  said  breastwork,  so  uiat  its  fire  might  be  effective. 
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'^  As  the  old  canoes  and  other  articles  collected  together  for  this 
purpose  were  not  sufficient  for  the  construction  of  this  work,  my  atten- 
tion was  directed  to  some  pieces  of  cast  iron  which  were  lying  at  the 
corner  of  a  lot,  outside  of  its  fence,  which  appeared  to  be  useless  from 
their  rusty  condition,  in  consequence  of  being  more  than  half  covered 
with  earthy  without  any  wooden  boxes  or  other  protection  to  preserve 
them  from  the  weather.  Upon  this  information  I  made,  efforts  to  as- 
certain their  owner,  or  whoever  had  charge  of  them,  for  the  purpose 
of  purchasing  them  and  paying  their  value,  as  it  was  done  for  the 
other  articles  which  were  taken  for  the  fortification.  Not  having  suc- 
ceeded in  finding  him,  however,  I  refrained  from  taking  them ;  but  the 
fovernor  and  the  chief  of  the  department  having  placed  them  at  my 
isposal  as  soon  as  they  had  obtained  information  of  my  wishes  and 
their  object,  I  made  use  of  them  in  said  work,  but  have  never,  however, 
up  to  the  present  time,  known  under  what  conditions  they  were  de- 
livered, for  during  the  whole  time  I  discharged  the  duties  of  comman- 
dant general  of  this  district,  neither  Mr.  Jonas  P.  Levy,  nor  any  one 
else  representing  his  property,  ever  made  any  application.  As  to  the 
fact  of  boxes  containing  machinery  having  been  thrown  into  the  river 
Tabasco,  for  the  purpose  aforesaid,  such  is  not  the  cise,  for  the  above 
mentioned  pieces  were  found  loose  in  the  condition  which  has  been 
stated,  and  had  they  been  put  up  in  boxes,  they  would  have  been  found 
in  storehouses,  and  not  in  the  street  completely  abandoned,  as  can  be 
learut^d  from  the  civil  authorities  above  mentioned  and  from  the  colonel 
of  the  national  guard,  Don  Claro  Hidalgo,  who  constructed  the  dyke, 
but  in  deference  to  truth,  I  must  state  to  you  that  the  pieces  referred 
to,  on  account  of  their  ^reat  weight,  contributed  in  the  greatest  degree 
to  give  solidity  to  the  dyke,  having  thereby  effected  the  detention  of 
the  invading  vessels  for  twenty-four  hours,  the  latter  being  occupied 
during  that  time  in  removing  said  obstructions,  which  they  succeeded 
in  accomplishing  by  means  of  machinery  they  brought  with  them  for 
the  purpose,  and  after  having  suffered  during  the  whole  of  that  time 
from  the  fire  of  our  troops." 

8.  The  statement  of  Gregorio  Paylo,  in  a  communication  to  the 
Secretary  of  War  and  Marine,  in  Mexico,  dated  April  11,  A.  D. 
1851. 

He  says :  ''In  compliance  with  the  request  you  have  been  pleased 
to  address  to  me,  and  having  procured  the  necessary  data  to  this 
matter,  which  up  to  the  present  time  has  not  been  in  possession  of 
the  government,  it  appears  that  the  iron  machinery  in  question  con- 
sisted of  some  heavy  and  loose  portions  of  a  building  which  were  found 
in  one  of  the  principal  streets  of  this  city,  and  are  the  same  that  were 
thrown  into  the  water  at  a  place  in  this  river  Guihalua,  called  Aca- 
chapan,  for  the  purpose  of  obstructing  the  American  invasion  in  the 
progress  of  their  vessels  to  this  city." 

9.  The  ex  parte  affidavit  of  Augustus  Leon  Lobach. 

This  witness  says :  ' '  That  at  the  time  the  events  hereinafter  recorded, 
and  to  which  he  deposes,  took  place,  deponent  resided  at  San  Juan 
Baptiste  de  Tabasco,  and  was  then  and  there  liquidating  the  affairs 
of  a  mercantile  firm  in  which  he  was  interested.  Deponent  fiirther 
says,  that  he  has  no  interest  in  any  claim  whatever  of  Captain  Jonas 
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P.  Levy,  nor  any  contingent  interest  in  the  same ;  and  that  he  is  not 
the  agent  or  attorney  of  the  said  claimant,  Capt.  Jonas  P.  Levy,  or 
of  any  person  having  an  interest  in  any  claim  of  said  claimant. 
Said  deponent  fur'her  says,  that  in  or  ahont  the  spring,  or  early  part 
of  the  summer,  the  year  1846,  he  personally  knew  that  Captain  Jonas 
P.  Levy,  then  at  the  city  of  Tabasco,  was  possessed  of  certain  iron 
houses,  which  lay  in  parts  in  a  vacant  lot  opposite  to  deponents 
residence  in  said  city,  and,  as  deponent  to  the  best  of  bis  recollection 
can  state,  also  some  machinery,  lying  in  the  same  place,  all  of  which 

Property  was  placed  by  said  claimant  under  the  supervision  of  the 
ouse  in  which  he  has  stated  he  was  then  interested. 
*'  In  consequence  of  war  with  the  United  States  of  America,  the 
Mexican  authorities  passed  laws  requiring  American  citizens  to  retire 
about  twenty  or  twenty-five  leagues  from  the  coast,  or  quit  the 
country,  and  they  expelled  the  said  Captain  Jonas  P.  Levy  and  others 
from  the  same.  They  then,  as  the  deponent  witnessed  personally, 
forcibly  seized  upon,  took,  and  carried  away,  without  permission  of 
the  owners,  or  of  any  persons  for  such  owners,  the  iron  honses,  ma* 
chinery,  and  property  hereinbefore  named,  and  threw  the  same  into 
the  Tabasco  river,  in  order  to  obstruct  the  American  fleet  from  cornice: 
up  to  the  town,  by  which  such  property  was  destroyed  or  rendered 
totally  valueless." 

10.  Another  ex  parte  affidavit  of  the  same  Augustus  Leon  Lobach. 
He  further  says  :  '^  This  affiant  remembers  seeing,  while  he  was  in 

Tabasco,  and  at  the  breaking  out  of  the  war  between  the  UnittJ 
States  and  Mexico,  certain  iron  houses  and  machinery  which  belonged 
to  the  above  claimants,  lying  in  an  open  lot  in  said  city  of  Tabaso:i, 
which  said  iron  houses  and  machinery  were  thrown  into  the  river 
Tabosco,  by  order  of  the  Mexican  authorities,  to  prevent  the  American 
fleet  from  moving  up  the  river. 

''This  affiant  further  says,  to  the  best  of  his  recollection  and  upoi 
his  belief,  that  the  number  of  parts  or  sections  of  said  iron  honses 
amounted  to  between  forty  and  sixty. 

"  I  his  affiant  further  says,  that  there  was  a  very  large  bnlk  of  the 
machinery  of  which  he  has  spoken.  Among  these  things  was  an  iron 
roller  about  twelve  feet  high,  and  about  one  foot  in  diameter,  but  he 
cannot  at  this  time  remember  to  particularize  any  further." 

11.  The  ex  parte  affidavit  of  William  Lobach. 

He  says:  ''That  at  the  time  the  events  took  place  in  regard  to 
which  he  now  deposes,  he  resided  in  San  Juan  de  Baptiste  Tabasco,  in 
the  republic  of  Mexico,  and  was  at  that  time  a  merchant,  doin^  busi- 
ness at  the  place  last  named  ]  *  *  *  that  certain  iron  honses 
belonging  to  the  claimants  were  taken  by  the  authorities  before  men- 
tioned, and  thrown  into  the  river  to  prevent  an  American  fleet,  nnder 
Commodore  Perry,  from  coming  up  to  the  town  ;  that  this  happened 
at  Tabasco," 

12.  Letter  from  Lobach  &  Co.  to  Jonas*  P.  Levy,  dated  Tabasco, 
August  3,  184T. 

They  say  "  the  iron  house  belonging  to  you  was,  at  the  advice  of 
Mr.  Manuel  Garaffie,  thrown  into  the  river,  at  Acachapan  to  obstmct 
the  American  man-of-war  in  coming  up.    Mr.  Chabot  and  other  per- 
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jBons  were  witnesses  to  the  fact,  and  will  eive  their  testimony  when- 
ever you  should  want  it.      *      *      *      The  corn-mill,  on  which  we 
advanced  you  nine  dollars  last  year,  hefore  you  left  this,  we  hare  not 
been  able  to  sell,  and  hold  it  at  your  disposal." 

13.  The  ex  parte  affidavits  of  A.  W.  Hart  and  William  H.  Place, 
And  the  annexed  statement  of  John  F.  Rodman  and  H.  B.  Dunham 
&  Co. 

The  subjoined  statement  was  submitted  to  those  persons : 

''  Three  cast  iron  houses,  90  feet  long  each,  with  all 

their  appurtenances,  braces,  bolts,  &c $15,000  00 

'^  All  the  framing  of  a  sugar  house,  weighing  ten  tons, 

at  ten  cents  per  pound 2,240  00 

'^  Freight  from  New  Orleans  to  Laguna,  on  thirty  tons 

of  above  castings 1,800  00 

^^  Freight  on  same  from  Laguna  to  Tabasco 1,000  00 

^'  Three  tons  of  iron  moulds,  at  ten  cents  per  pound...  672  00 

^^  Interest  for  four  years,  at  6  per  cent.,  on  aboye 

amount.... 4,970  88 

^^  Four  years'  gain  on  said  machinery 2,400  00 

49,682  88" 


A.  W.  Hart  says :  ^^  I  could  not  build  three  cast  iron  houses  90 
feet  long,  22  feet  front,  and  2^  stories  high^  for  less  than  |5,000  or 
$6,000  per  house^  delivered  here." 

<<  From  inquires  I  have  made,  the  charge  of  freight  from  New 
Orleans  to  Laguna,  and  Laguna  to  Tabasco,  is  about  the  rate.  I  built 
a  two  story  iron  house,  20  by  40,  for  $2,500,  built  of  wrought  iron 
supports  and  beams,  and  sheet  iron  sides,  doors,  and  windows ;  and 
it  was  by  contract.  I  found,  on  completion,  that  my  contract  fell 
short  of  actual  cost  $600  and  upwards." 

William  H.  Place  says :  That  he  is  a  machinist,  and  is  familiar 
with  the  prices  and  value  of  the  castings  mentioned  in  the  foregoing 
schedule,  and  that  the  prices  per  pound  charged  in  said  schedule  are 
not  up  to  the  full  prices  and  value  of  said  castings  in  Mexico." 

John  F.  Bodman  says:  '^This  will  certify  my  examination  of  the 
within  bill,  and  I  feel  free  to  state  that  I  do  not  consider  the  charges 
at  all  extravagant,  and  that  they  are  below  any  estimate  I  should 
have  made  of  their  cost." 

H.  R.  Dunham  &  Co.  say :  **  We  concur  in  opinion  with  Mr.  Rod- 
man, and  think  the  charges  are  lower  than  the  said  iron  buildings 
could  be  delivered  in  this  city,  from  any  time  between  1842  and  the 
present.     We  have  erected  iron  buildings,  and  know  what  they  cost." 

14.  The  ex  parte  affidavits  of  Mrs.  Rebecca  P.  Levy  and  Mrs. 
Rachel  De  Burgh. 

These  witnesses  say :  ^^  In  the  hands  of  the  Messrs.  Lobach  they 
left  three  iron  houses  and  the  machinery  for  the  su^ar-house  and 
pottery,  which  had  been  brought  to  Tabasco  in  an  American  schooner, 
and  they  were  obliged  to  abandon  their  brick-yard  and  pottery — the 
loss  of  which  brick-yard  and  pottery  was  at  least  $20,000. 
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"  The  iron  houses  and  machinery  were  thrown  into  the  river  by  the 
Mexican  government,  in  order  to  prevent  Commodore  Perry  fTom 
getting  up  the  river,  as  deponent  has  been  informed  by  letters  from 
the  Messrs.  Lobach  to  J.  P.  Levy.  Their  loss,  on  this  account,  can- 
not be  less  than  $30,000." 

15.  The  ex  parte  affidavit  of  Samuel  Archbold. 

He  says :  ^^  I  was  the  engineer  of  the  United  States  steamer  Yixen 
in  the  fall  of  1846,  and  ascended  the  river  Tabasco  in  her  at  that  time. 
I  recollect  very  well  that  it  was  reported  on  board  of  the  *  Pilot,'  and 
commonly  talked  of  among  the  officers,  that  the  Mexicans  had  thrown 
obstructions  in  the  river  to  impede  the  progress  of  the  ships,  and  that, 
among  these  obstructions,  were  iron  houses,  which  they  had  thrown 
into  the  river.  I  remember  the  iron  houses  particularly^  as  that  made 
an  impression  on  my  mind." 

16.  The  letter  to  Captain  M.  C.  Perry  to  the  Comptroller. 

He  says  :  ^'  I  have  to  remark,  that  I  have  not  the  slightest  recoUe^ 
tion  of  ever  having  given  to  Mr.  Levy  the  certificate  he  refers  to,  and 
am  pretty  certain  that  I  never  did. 

^^  With  regard  to  the  discription  of  the  materials  placed  in  the 
channel  to  obstruct  the  passage  of  the  small  vessels  of  my  command; 
I  have  always  supposed  them  to  be  the  hulls  of  small  craft,  but  I  have 
heard  it  said  they  were  parts  of  an  old  steam  engine.  The  bottom  oi 
the  river,  in  most  parts^  is  composed  of  mud,  and,  of  all  things,  one 
would  suppose  that  any  article  of  iron,  and  especially  detached  parts 
of  iron  houses,  would  be  the  last  that  would  be  used  for  such  purposee, 
as  the  latter  would  immediately  sink  below  the  surface  of  the  mnd. 
The  officers  employed  in  sounding  the  channel,  and  from  whom  th« 
best  imformation  can  be  obtained,  were  Lieutenants  Alden  and  Maj, 
of  the  navy. 

^<  It  should  be  recollected  that  I  ascended  the  river  twice  to  the  citr 
of  Tabasco — first,  in  the  fall  of  1846,  when  there  were  no  obstructioos 
in  the  channel,  and  again  in  1847.  For  further  particulars  I  refer 
you  to  my  despatches,  giving  full  details  of  the  two  attacks  on  the 
city.     These  may  be  found  in  the  congressional  documents." 

17.  The  letter  of  Lieutenant  May  to  the  Comptroller. 

He  does  not  know  that  any  obstructions  were  placed  in  the  river 
Tabasco  by  the  Mexicans  in  1847. 

18.  The  letter  of  8.  Ledyard  Phelps  to  the  Comptroller. 

He  says  that,  in  1847^  ''we  found  materials,  generally  supposed 
atid  believed  to  have  been  hulks  and  small  craft,  sunk  in  the  channel 
of  the  river  to  prevent  the  passage  of  vessels,  which  obstruction  was 
defended  by  a  breastwork,  thrown  up  on  the  right  bank  of  the  stream, 
ascending  it. 

^^  I  have  no  recollection  of  having  heard  it  said  that  the  obstructions 
were  in  any  part  of  iron,  nor  did  I  hear  of  any  iron  houses  ;  on  the 
contrary,  I  was  in  and  about  the  Tabasco  river,  employed  blockading 
for  mouths  previous  and  subsequent  to  the  last  expedition  to  the  citj 
of  Tabasco,  and  knew  by  reports  received  at  Frontera,  a  town  near  the 
mouth  of  the  river,  that  obstructions  were  being  placed  in  its  chan- 
nels, and  that  fortifications  were  being  thrown  up  to  prevent  its  ascent 
by  our  vessels-of-war,  but  it  was  always  reported  they  were  sinking 
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the  old  hulks,  harges,  canoes,  &c.,  collected  in  the  upper  waters  of 
the  river,  and  not  a  word,  as  I  helieve,  was  said  about  iron  being  used." 

18.  The  letter  of  A.  Bigelow  to  the  Comptroller. 

He  says:  '^I  can  only  say  that  I  was  with  the  expedition  which 
ascended  the  Tabasco  river,  under  command  of  Commodore  Perry,  in 
the  summer  of  1847. 

*'  There  were  obstructions  in  the  river  at  the  Palms ^  some  ten  or 
twelve  miles  below  the  city  of  Tabasco,  which  retarded  the  vessels  for 
a  few  hours.  The  agitation  of  the  motion  produced  by  the  movement 
of  one  of  the  steamer's  wheels  caused  logs  or  timbers  to  rise  to  the  sur- 
face, and  the  vessels  were  enabled  to  pass  up. 

^^  I  recollect  hearing,  at  the  time,  that  the  obstruction  was  made 
by  sinking  iron  machinery,  or  house  frames,  but  I  know  nothing  of 
the  matter  of  my  own  knoxoledge,  nor  did  I  ever  hear,  to  my  recollec- 
tion, anything  with  regard  to  the  ownership  of  the  material  used  in 
the  forming  the  obstruction." 

19.  The  letter  of  the  collector  at  New  Orleans  to  the  Comptroller, 
dated  February  20,  A.  D.  Ig55. 

He  says:  '^The  import  clerk  of  this  department  had  made  the  most 
diligent  search  for  the  importation  entry  of  cast  iron  houses,  90  by  25 
feet,  and  2^  stories  high,  imported  from  Jamacia,  by  A.  Lopez,  esq., 
as  requested  in  your  letter  of  the  25th  December  last  and  even  before 
the  receipt  of  that  letter,  and  not  being  able  to  find  anything  approach- 
ing it  he  despaired  of  finding  it. 

^'  I  then  detailed  two  inspectors  whose  duty  I  made  it  to  find  every 
import  entry  made  by  A.  Lopez,  esq.,  or  Mr.  J.  P.  Levy,  and  after  a 
most  thorough  search  of  some  weeks,  they  have  succeeded  in  finding 
the  original  entry,  &c.,  a  copy  of  which  you  will  please  find  herewith 
enclosed,  of  three  cast  iron  houses,  weighing  100  lbs.  each,  the  duty 
of  which  was  only  |3." 

In  the  copy  of  the  invoice  al)Companying  this  letter,  the  descrip- 
tion is  '^3  casks  iron  cottages"  valued  at  |200,  and  weighing  300  lbs. 
In  the  copy  of  the  *' entry"  the  description  seems  to  have  been 
written  at  first  ^^  three  casks  iron  cottages,"  and  afterwards  changed 
to  ^^  three  cast  inm  cottage."  But  in  the  argument  before  this  court 
it  was  assumed,  on  both  sides,  that  the  latter  was  the  proper  entry. 
It  was  suggested  by  the  counsel  for  the  petitioner  that  the  ^'102" 
meant  one  hundred  and  two  pieces^  and  not  one  hundred  and  two  ddtr- 
lars.  But  if  this  had  been  the  case,  then  the  weight  would,  we  think, 
have  been  greater  than  300  lbs.  But  in  the  invoice,  which  was  sworn 
to  by  the  petitioner  himself  on  the  9th  day  of  April,  A.  D.  1840,  it 
plainly  appears  that  the  ^'  102"  meant  $102  ;  it  is  there  set  down  in 
the  column  of  dollars,  to  which  the  sign  of  ''$"  is  annexed,  and 
added  up  in  that  column  with  the  other  sums  there  set  down,  making, 
the  value  of  the  whole  invoice  $475.  The  invoice  appears  on  its  face 
to  have  been  made  at  Kingston,  Jamaica,  March  12,  A.  D.  1840, 
but  the  certificate  of  the  United  8tates  consul,  that  Jonas  P.  Levy  had 
made  oath  to  the  invoice^  bears  date  at  Kingston,  Jamaica,  March 
12,  A.  D.  1839.  The  other  entries  of  dates  on  the  papers  are  of 
1840.     Still  the  true  date  may  have  been  1839. 
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20.  Letter  of  James  Bogardus  to  the  Comptroller,  dated  at  New 
York,  November  29,  A.  D.  1854. 

He  says  :  /'I  would  reply,  that  sheet  iron  honses  have  been  made 
for  some  years  past,  prmcipallj  in  Liverpool,  and  were  nsed  for 
soldiers'  barracks.  They  were  rudely  made,  riveted  together  to  bars 
of  angle  iron,  or  secured  to  a  wooden  frame-work. 

^'I  enclose  you  a  draft  with  description  of  a  corrugated  iron  ware- 
house, such  as  they  now  build  in  £ngland ;  it  is  an  improvement  on 
the  old  ones. 

**  Mr.  Jordan  L.  Mott,  of  this  city,  used  plates  of  iron,  filled  up 
with  brick  for  the  first  story,  and  cast  iron  window  sills. 

''  In  Pearl  street  there  were  cast  iron  columns  placed  under  a  build- 
ing, but  they  were  subsequently  removed  for  fear  that  the  supposed 
contraction  and  expansion  of  the  iron  would  loosen  the  brick- work 
and  cause  the  building  to  fall.  A  gentleman  of  Baltimore  got  a 
patent,  or  applied  for  one,  for  iron  columns  filled  in  with  brick,  the 
brick-work  extending  higher  than  the  top  of  the  column,  to  leare 
room  for  the  supposed  expansion  and  contraction  of  the  iron. 

^'  I  read  a  report  in  a  paper  some  four  or  five  years  ago  of  the  arri- 
val of  a  ship  in  Boston  with  a  cast  iron  house  on  board.  Supposing 
that  they  were  then  building  them  in  England,  I  went  on  mr  the 
purpose  of  seeing  it,  and  found  it  to  be  made  of  wrought  iron,  rivetted 
on  angle  iron — a  very  rude  tent. 

^^  There  were  not  any  cast  iron  houses  made  in  the  United  States, 
or  in  any  other  country,  as  early  as  the  year  1843.  I  spent  several 
years  travelling  through  Europe,  from  1836  to  1840,  and  daring  that 
time  never  saw  any  building  of  cast  iron. 

*^  The  first  cast  iron  building  erected,  as  far  as  I  could  ever  learn, 
was  my  factory,  which  is  90  by  25  feet,  five  stories  corner  of  Centre 
and  Duane  streets.  New  York.     It  was  built  about  the  year  1847- 

**  This  building  completely  established  the  superiority  of  cast  iron 
as  a  material  for  building  purposes,  and  convinced  the  most  skeptical 
of  the  fallacy  of  the  objections  that  had  been  previously  urged  against 
it.  Since  then  I  have  put  up  a  number  of  cast  iron  buildings  in  this 
city  and  elsewhere.  All  the  iron  buildings  in  Baltimore  and  Wash- 
ington were  erected  by  me.  Among  the  number,  are  Adams  &  Go's 
Express  building  in  both  cities,  the  Sun  building  and  Mr.  Larrabie's 
building  in  Baltimore.  I  am  now  engaged  in  putting  up  a  bailding 
for  Messrs.  Harper  &  Brothers,  in  this  city,  and  finishing  other  con- 
tracts. Messrs.  Harpers'  building  is  to  be  130  feet  front,  entirely 
fire-proof,  with  iron  beams  and  girders," 

21.  A  certificate  of  the  British  consul  for  the  State  of  Pennsylvania. 
He  certifies,  "  at  the  request  of  Captain  Jonas  P.  Levy,  that  a  large 
cast  iron  barrack  was  erected  for  the  accommodation  of  the  troops  at 
Nassau,  Bahamas,  previous  to  my  arrival  as  governor  and  commander- 
in-chief  of  that  colony,  in  May,  1844." 

The  Comptroller  in  his  decision,  (printed  copy,  p.  51,)  says : 
"  Having  expressed  my  doubts  in  the  early  part  of  the  investigation 
to  Mr.  Levy,  or  to  some  one  who  informed  nim  of  it,  whether  cast 
iron  houses  were  constructed  as  early  as  1843,  he  referred  me  to  the 
Mechanics'  Magaadne,  vol.  19,  1833 ;  also  to  vol.  38,  p.  160,  1843. 
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'^1  have  obtained  the  books  from  the  Patent  Office.  The  first  gives 
a  description  of  an  ^  iron  conservatory,  constructed  by  Messrs.  W.  &  D. 
Baily,  for  Mrs.  Beaumont,  of  Britton  Hall,'  and  erected  in  1827.  It 
was  100  feet  in  diameter,  and  60  feet  high.  It  was  constructed  en* 
tirely  of  cast  and  wrought  iron  ;  all  the  perpendicular  supports  being 
of  the  former,  and  all  the  sash,  bars  composing  the  ribs  of  the  roof, 
of  the  latter  material. 

'^  Most  of  the  cast  iron  that  is  seen  are  the  posts  at  the  doors  of 
entrance,  and  the  windows  that  are  on  either  side  of  the  door.  It  is 
surmounted  by  a  dome,  and  has  the  appearance,  as  represented  by  the 
plate,  of  an  ice-house  top.  Very  little  of  it  was  cast  iron,  if  any, 
except  the  upright  posts. 

^'The  iron  work  cost  between  £3,000  and  £4,000,  and  the  whole 
upwards,  as  was  believed,  of  £14,000. 

^'  Mrs.  Beaumont  died  in  1832,  when  it  was  sold  at  auction,  and 
brought  about  £500. 

**  The  reference  in  vol.  38  is  a  notice  from  the  Liverpool  Albion,  of 
a  large  mansion  of  iron  plates  then  being  erected.  Whether  the 
plates  were  cast  or  rolled  iron  is  not  stated.  It  was  to  be  transported 
to  Africa,  to  be  used  as  a  palace  by  one  of  the  native  kings.  The 
third  story  was  to  contain  the  grand  suite  of  state  apartments,  twelve 
feet  high,  in  which  his  sable  majesty  would  give  his  state  audiences. 
Whether  it  was  put  together  is  not  stated." 

22.  A  letter  from  Charles  H.  Stewart  to  the  Comptroller,  dated  at 
New  York,  January  19,  A.  D.  1855. 

This  letter  was  sent  to  this  court  from  the  Treasury  Department ; 
but  it  is  not  noticed  by  the  Comptroller  in  his  printed  decision.  We 
make  from  it  the  following  extracts:  ^'I  have  seen  £.  Delafield 
Smith,  the  notary  public,  who  took  the  depositions  of  the  Messrs. 
Lobach.  He  had  not  previously  known  the  witnesses.  They  were 
brought  to  him,  or  he  to  them,  by  Mr.  Asahel  8.  Levy,  son  of  the 
claimant,  and  a  lawyer  of  this  city.  They  gave  their  testimony  with 
reluctance,  which  he  believed  was  not  assumed,  and  was  satisfied  of 
their  credibility  by  references  given  him  and  inquiries  he  made.  He 
knew  no  more,  and  knew  nothing  of  the  parties  since,  nor  their 
residence. 

''  I  then  waited  on  Mr.  A.  8.  Levy,  and  learned  from  him  that 
William  Lobach  was  in  this  city,  member  of  the  firm  of  Lobach  & 
Schepler,  merchants,  in  Beaver  street.  I  waited  on  Mr.  Lobach. 
Augustus  Leon  Lobach  is  his  brother,  and  is  now  in  London.  Wil- 
liam is  apparently  of  entire  credibility  and  respectability,  and  their 
establishment  indicative  of  first  class  mercantile  business.  He  was 
in  Tabasco  when  Levy's  castings  were  there ;  often  saw  them  ;  they 
lay  in  a  pile  or  heap  together ;  understood  they  were  a  house  or  houses, 
but'did  not  know  the  met ;  Mr.  Levy  had  so  called  the  castings  ;  did 
not  take  particular  notice  of  them ;  could  not  describe  any  part  of 
them  ;  paid  no  attention,  had  no  reason  for  so  doing ;  could  not  de 
scribe  the  height  or  bulk  of  the  lot ;  left  Tabasco  in  1845  ;  was  not 
there  at  the  time  of  the  alleged  throwing  of  them  into  the  river  ;  only 
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heard  of  that  fact,  and  his  deposition  as  to  that  was  founded  entirely 

on  the  report  of  others. 

♦  ♦♦♦♦♦♦He* 

'^  I  have  also  seen  Mr.  Bogardus,  and,  in  addition  to  the  iacts  men- 
tioned in  his  letter  on  your  files,  ascertained  as  follows :  The  harracb. 
or  tents,  need  hy  England  prior  to  1847,  and  which  Mr.  BogardiB 
found  to  he  the  only  kind  of  iron  huildings  in  use  there,  weie  made 
of  '  corrugated  galvanized  iron' — a  kind  of  fluted  pattern,  in  sections 
of  any  required  length  for  height  of  the  story,  and  three  feet  wide. 
This  species  admits  of  convenient  packing,  and  of  the  most  ligb 
kind  of  iron.  A  house  huilt  of  such— the  iron  only  one-eighth  of  an 
inch  thick,  (which  is,  of  course,  too  thin  for  any  practical  use,  especially 
in  a  large  building,)  22  feet  by  90,  two  and  a  half  stories,  (calling 
the  stories  eight  feet  each,  and  the  half  story  six  feet,  which  are  low 
estimates,)  would  weigh  24,640  pounds,  or  about  20^  tons,  without 
any  allowance  for  bolts,  braces,  &c.,  which  are  very  weighty.  Iron  ' 
one-eighth  inch  thick  weighs  five  pounds  the  square  foot  superficial. 
The  number  of  pieces  in  such  a  building  would  be  very  numerous. 
According  to  his  data  they  would  be  over  200.  All  this  is  the  esti- 
mate for  one  house  only.  Mr.  B.  could  not  think  of  any  other  kind 
of  house  which  it  was  likely,  or,  indeed,  possible,  to  have  prior  to  184T. 
The  only  thing  approximating  to  it  were  some  frames  cast  in  Xev 
York,  some  years  prior,  for  a  light-house  abroad ;  but  they  did  not 
constitute  a  house.     *        *        *        *       . 

*'  As  to  these  parties  only  one  is  to  be  found  at  present,  Mr.  Dan- 
ham.  I  saw  him.  He  has  but  an  indistinct  recollection  of  signiog 
that  paper.  Manv  ic'i  nre  presented  to  him.  He  only  gave  hi? 
statement  on  ti;^^.cb  aua  tacts  submitted  to  him  as  correct.  He  knew 
nothing  about  their  truth.  But  IP  HOUSES  of  the  size  stated  were 
built,  the  estimate  was  low,  very  low — too  low  ;  for  each  house  would 
be  worth  more  than  the  sum  stated  for  the  three  ;  in  fact,  would  havt 
cost  them,  according  to  his  estimate,  some  $20,000  each.  Twenty 
tons  per  house  would  have  been  an  exceedingly  light  weight.  Ten 
cents  a  pound  for  Jinuhed  and  fitted  castings  was  not  unreasonable. 
It  was  he  who  built  the  iron  light-houses  alluded  to  by  Mr.  Bogardus. 
Mr.  Dunham  called  them  houses^  and  said  that  iron  houses  were  built 
many  years  prior  to  1847  ;  but  he  did  not  instance  any  except  the 
above,  and  said  they  were  very  different  from  the  houses  now  used. 
He  did  not  recollect  who  handed  him  the  paper  to  sign,  nor  know  any 
other  signer  thereon  but  Bodman,  who  had  failed  and  gone  South/' 

23.  All  '*the  documents  and  proofs"  touching  the  other  items  of 
the  petitioner's  claim,  which  have  been  already  noticed. 

24.  The  petitioner  read  in  evidence,  with  the  consent  of  the  Solici- 
tor, the  ex  parte  affidavits  of  John  De  Plaigne,  Charles  Butterfield, 
and  Joaquin  S.  Shiels  and  a  letter  from  H.  A.  Adams  to  him,  dated 
August  12,  A.  D.  1855. 

John  De  Plaigne  says  that  he  has  resided  in  Tabasco  twelve  and  a 

halt  years,  from  1840  to  1846,  and  from  1848  to  the  time  at  which  he 

testified  that  the  Messrs.  Levy  owned  cast  iron  honses  in  that  cit?. 

'  I  saw  them  in  that  city,  near  Commercial  street.     I  don't  know  how 
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large  they  were ;  but  the  pieces  were  very  large  and  numerous,  and 
were  a  novelty  there.  They  could  not  be  made  in  Mexico,  and  had 
to  be  imported.  All  kinds  of  iron  work  and  castings  were  then  ex- 
cessively high  in  Tabasco. 

**I  know  that,  by  order  of  Colonel  Domingo  Echagary,  who  was 
then  the  Mexican  military  commandant  of  their  force  there,  in  Oc- 
tober, 1846,  they  were  taken  away  and  cast  into  the  river  Tabasco,  in 
front  of  the  Palm  Trees,  near  Acachapan,  to  prevent  and  hinder  the 
United  States  forces,  under  Commodore  Perry,  from  coming  up  to  attack 
the  said  city  of  Tabasco,  which  proved  a  very  serious  impediment  to 
the  progress  of  said  United  States  forces." 

Joaquin  8.  Shiels  says,  in  answer  to  questions,  as  follows  : 

3.  Question.  **  In  what  years  did  you  know  Jonas  P.  Levy  and  his 
brother,  Morton  P.  Levy,  and  his  family  in  Laguna?"  Answer.  *'  In 
the  years  1843  and  1844." 

4.  Question.  '^  Do  you  recollect  the  arrival  of  the  British  schooner 
*Sea  Bird,'  Grant  master,  at  Laguna?"  Antwer.  **I  recollect  the 
arrival  of  said  vessel  in  1843." 

5.  Question.  **  What  do  you  recollect  of  a  portion  of  this  vessel's 
cargo?"  Answer.  "  Having  some  cast  iron  frames  for  houses,  when 
they  were  discharged  near  my  father's  house." 

6.  Qu**stion.  '*Do  you  recollect  of  seeing  a  large  pile  of  pieces  of 
cast  iron  for  frames  of  houses  being  discharged  from  the  said  schooner, 
and  piled  on  the  beach,  near  the  guard-house,  adjacent  to  your  father's 
property,  where  he  then  lived?"     Answer.  "I  did  see  it." 

7.  Question.  **Do  you  recollect  where  they  were  removed  to,  and 
whom  they  belonged  to?"  Answer.  "I  do  not  know  where  they 
were  removed  to,  but  belonged  to  J.  P.  Levy." 

8.  Question.  ''Were  iron  castings  dear  or  cheap  in  Laguna? 
What  were  they  worth  per  pound  ?"  Answer.  '*  They  were  dear,  for 
there  is  no  foundry  in  the  place." 

9.  Question.  ''Did  you  know  William  Hubotter  in  Laguna? 
Was  he  considered  a  sober  and  good  man  in  Laguna  when  the  Messrs. 
Levy  resided  there?"  Answer.  "I  do  know  Mr.  W.  Hubotter  as  a 
person  in  the  habit  of  taking  more  liquor  than  is  considered  healthy, 
and,  of  course,  was  the  consequence  of  being  sometimes  inebriated." 

10.  Question.  "Do  you  know  the  cause  of  his  being  discharged 
from  the  house  of  Messrs.  Gatiner  Leo  ?"     Answer.  "  I  do  not." 

11.  Question.  "Please  state  anything  else  you  may  know  in  this 
case."  Answer.  "  I  recollect  that  Messrs.  Levy  used  to  keep  a  store 
in  Laguna." 

Charles  Butterfield,  in  answer  to  questions,  says  as  follows :  3. 
Question.  "  What  years  were  you  in  Laguna,  or  the  island  of  Car- 
men?"    Answer.  '*  In  the  year  1843." 

4.  Question.  "  Did  you  know  Jonas  P.  Levy  and  Morton  P.  Levy 
and  his  family  there?"  Answer.  "I  did  know  the  parties  above 
mentioned." 

5.  Question.  "What  business  did  the  Messrs.  Levy  carry  on  there?" 
Answer.  "  Merchants  and  storekeepers." 

6.  Question.  "  Did  you  ever  see  on  the  Messrs.  Levy's  premises  at 
Laguna  any  frames  for  cast  iron  houses  and  other  machinery,  and 
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"what  quantity  do  you  suppose  that  was?"  Answer.  "Don't  recol- 
lect the  quantity — according  to  the  best  of  my  knowledge,  a  yery 
large  pile." 

7.  Question.  "What  would  he  the  price  of  iron  castings  in  that 
country  at  or  about  the  years  1843  to  1847,  inclusive,  per  pound?" 
Answer.  "  Do  not  know  the  price,  but  believe  them  to  have  been  verj 
dear  or  high — probably  about  fifteen  cents  per  pound." 

8.  Question.  "  Please  state  anything  else  you  may  know  relatiTe 
to  this  claim?"     Answer.  "  I  do  not." 

H.  A.  Adams  says:  "In  answer  to  your  inquiries  respecting  the 
obstructions  in  the  Tabasco  river  at  the  time  it  was  ascended  by  the 
force  under  the  command  of  Commodore  Perry,  (June,  1847,)  I  can 
only  say,  that  there  were  obstructions  in  the  river  at  the  Seven  Palms, 
which  were  partly  removed  by  Capt.  Taylor,  and  consisted,  in  part,af 
I  afterwards  heard,  of  the  frame  of  an  iron  house.  I  did  not  see 
what  was  taken  from  the  river,  and  only  speak  from  some  vagae 
report  which  I  heard  at  the  time." 

No  other  "proofs"  touching  the  fourth  item  of  the  petitioner's 
claim  have  been  adduced  by  either  party. 

We  have  seen  that  the  petitioner  solemnly  stated  to  the  Comptrol- 
ler that  the  iron  houses  and  machinery  for  which  he  now  claims 
compensation  were  shipped  at  New  Orleans  in  the  British  schooner 
*'Sea  Bird,"  in  the  year  1843,  and  that  he  purchased  the  iron  house? 
from  A.  Lopez,  esq.,  at  New  Orleans,  in  February  or  March,  A.  D. 
1843.  We  assume  that  this  statement  is  true  ;  and  in  doing  so,  we 
certainly  do  no  injustice  to  the  petitioner.  It  is  indubitably  conclu- 
sive against  him.  It  being  his  own  free  and  voluntary  statement,  lie 
could  not  be  permitted  to  contradict  or  to  deny  it.  But  if  it  be  tme, 
then  it  follows,  as  a  necessary  consequence,  that  so  much  of  the  fore- 
going evidence  as  is  inconsistent  with  it,  is  qttocui  this  case  untrue. 

It  is  also  true,  that  A.  Lopez,  esq.,  imported  into  the  port  of  Nev 
Orleans,  in  the  year  1840,  three  casks  of  iron  cottages,  or  three  cast 
iron  cottages  ;  that  they  cost  at  Kingston,  Jamaica,  one  hundred  and 
two  dollars ;  that  there  weight  was  300  lbs. ;  and  that  the  duty  paid 
upon  them  was  three  dollars.  It  is  also  true,  tnat  it  does  uot  appear 
from  the  evidence  in  this  case  that  A.  Lopez  was  ever  the  owner  of 
any  other  iron  cottages,  or  any  other  iron  houses.  Hence,  we  deduce 
the  conclusion  that  these  were  the  iron  houses  which  the  petitione; 
purchased  from  A.  Lopez,  esq.,  in  February  or  March,  A.  D.  1843. 
We  cannot,  otherwise,  from  the  evidence  submitted  to  us,  maintain 
the  truth  of  the  petitioner's  statement. 

We  consider  it  also  established  by  the  evidence,  that  "  all  the 
goods,  wares,  merchandise,  and  specie  shipped  by"  the  petitioner  on 
board  the  '*Sea  Bird,"  were  worth  at  New  Orleans,  when  they  were 
shipped,  $2,846  60,  and  no  more,  and  that  the  shipment  consisted, 
in  part,  of  one  hundred  and  six  pieces  of  castings,  weighing  11,20C> 
lbs  ,  and  valued  at  $336  ;  three  barrels  and  two  kegs  of  butts, 
weighing  1,800  lbs.,  and  valued  at  $64;  and  one  set  of  tools,  valued 
at  $300 ;  making  an  aggregate  in  weight  of  13,000  lbs.,  and  is 
value,  of  $690.  The  petitioner  cannot  object  to  this  conclusion,  be- 
cause it  is  in  exact  accordance  with  his  own  export  manifest,  ren* 
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dered  on  his  own  oath.  We  think,  too,  that  it  is  a  fair  deduction 
from  the  premises,  that  the  iron  houses  purchased  by  the  petitioner 
of  A.  Lopez  constituted  a  part  of  the  castings  shipped  by  him  on 
board  the  '^  Sea  Bird,"  and  mentioned  in  his  export  manifest.  Unless 
this  be  true,  the  statement  made  by  the  petitioner  to  the  Comptroller 
and  the  export  manifest  would  be  irreconcilable  with  each  other. 

What  portion  of  the  above  shipment  was  machinery,  does  not  dis- 
tinctly appear ;  but  whateyeT  it  was,  must  have  been  included  in 
the  manifest  under  ^^  castings,"  or  **  butts,"  or  '*  tools." 

We  are  also  of  the  opinion  that  it  appears  from  the  evidence  that 
the  iron  houses  and  machinery  shipped  by  the  petitioner  at  New 
Orleans  on  board  the  ''Sea  Bird,"  in  May,  A.  D.  1843,  arrived  and 
were  delivered  at  Laguna  on  or  about  the  6th  day  of  June,  in  that 
year ;  and  that  afterwards  they,  or  some  portion  of  them,  were  re- 
moved to  the  city  of  Tabasco.  How  they  were  conveyed  to  Tabasco 
does  not  clearly  appear ;  the  evidence  on  this  point  is  conflicting. 
It  is  also  shown  by  the  evidence  that  the  iron  houses  and  machinery, 
or  whatever  portion  of  them  was  lying  partly  covered  with  earth  in 
the  streets,  or  on  a  lot,  in  Tabasco  in  the  summer  of  184*7,  were 
thrown  by  the  Mexicans  into  the  river  Tabasco.  But  it  also  appears 
from  the  evidence,  in  a  manner  which,  as  this  case  now  stands,  is 
conclusively  binding  on  the  petitioner,  that  the  iron  houses  and 
machinery,  or  the  parts  of  iron  houses  and  machinery^  which  were  so 
thrown  into  the  river  Tabasco  by  the  Mexicans  in  the  summer  of  the 
year  1847,  cotUd  not  have  exceeded  in  weight  13,000  lbs.,  and  in  value, 
at  New  Orleans^  in  May,  A.  D.  1843,  the  sum  of  $690. 

The  board  of  commissioners  allowed  the  petitioner  for  this  item  of 
bis  claim,  the  sum  of  $3,000  principal  and  |676  interest. 

The  only  witnesses  who  testify  directly  as  to  the  value  of  the  iron 
thrown  into  the  river  are  Mrs.  Rebecca  P.  Levy  and  Mrs.  Rachel  De 
Burgh,  Benedict  de  Angelo  and  Charles  Butterfield.  Mrs.  Levy  and 
Mrs.  De  Burgh  say:  ^' Their  [the  Messrs.  Levy's]  loss  on  this  ac- 
count cannot  be  less  than  $30,000."  How  they  arrived  at  this  esti- 
mate does  not  appear.  They  must  have  included  in  it  something 
more  than  the  mere  value  of  the  iron  houses  and  machinery.  We  do 
not  believe  that  they  meant  to  say  that  iron  houses  and  machinery, 
weighing  not  more  than  13,000  pounds,  which  were  worth  at  New 
Orleans  in  May,  A.  D.  1843,  not  exceeding  $690,  were  worth  $30,000 
at  Tabasco  in  the  summer  of  1847. 

Benedict  de  Angelo  says :  ^'  I  should  think  that  the  value  of  said 
castings  and  machinery  in  that  country  would  be  from  twenty-five  to 
thirty  thousand  dollars  ;"  but  he  also  said :  '^  In  quantity,  I  should 
say  there  were  thirty  tons  weight  of  castings  and  machinery."  The 
latter  statement  is  in  direct  conflict  with  the  petitioner's  statement  to 
the  Comptroller  and  his  export  manifest.  It  must,  therefore,  be  re- 
jected as  a  mistake.  His  estimate  of  the  quantity  was  too  high.  His 
estimate  of  the  value  is  at  the  rate  of  from  37  cents  to  44  cents  per 
pound.  He  estimated  the  value  of  the  petitioner's  goods  shipped  on 
Doard  the  '^  Petri ta"  at  from  ten  to  twelve  thousand  dollars,  when  the 
petitioner  himself,  in  his  estimate  presented  to  the  commercial  tribu- 
nal at  Tabasoo,  valued  them  at  $7,483  25,  and  before  the  board  of 
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commissioDers,  at  $8,400.  We  cannot  rely  upon  the  jadgment  of 
this  witness. 

Charles  Butterfield  says  that  he  does  not  know  the  price  of  castings 
in  Mexico  from  1843  to  1847,  but  believes  that  it  was  probably  about 
fifteen  cents  a  pound. 

If  the  iron  thrown  into  the  river  Tabasco  weighed  13,000  pounds^ 
the  board  of  commissioners  allowed  the  petitioner  compensation  there- 
for at  a  rate  exceeding  twenty-three  cerUs  a  pound.  We  think  that 
this  allowance  fully  indemnified  the  petitioner. 

It  will  be  observed  that  our  views  of  this  item  of  the  petitioner's 
claim  are  based  upon  the  hypothesis  that  his  statement  to  the  Ck>mp- 
troller  is  true.  If  this  be  not  true,  then  the  statements  of  the  peti- 
tioner and  the  evidence  in  relation  to  this  item  present  a  ma^  of 
inconsistencies  and  contradictions  which  cannot  be  reconciled. 

Our  opinion  is,  that  the  fourth  item  of  the  petitioner's  claim  is  not 
sustained  by  the  evidence  on  file  in  this  case. 

y.  The  fifth  item  of  the  petitioner's  claim  is  stated  as  follows  : 

'^  Julyj  1846. — Personal  wrongs  and  injuries  and  losses  of  business 
and  property  by  illegal  expulsion,  to  be  compensated  in  damages, 
$50,000." 

The  '^ documents  and  proofs  touching*'  this  item,  "which  were 
before  the  Auditor  and  Comptroller,"  are  as  follows : 

1.  The  ex  parte  affidavite  of  Mrs.  R.  P.  Levy  and  Mrs.  R.  De  Burgh. 
Mrs.  Levy  says:  '^They  protested  against  this  decision,  (in  the  case 

of  the  Petrita,)  and  all  concerned  in  it,  including  the  government, 
and  would  have  appealed  from  it,  but  war  had  been  declared  with 
the  United  States,  and  they,  with  the  family,  were  ordered  to  quit 
the  country  in  twenty-four  hours. 

**  They  drew  up  and  filed  a  protest  upon  their  expulsion  from  the 
country,  because  they  had  no  time  to  settle  their  affairs,  which  had 
fallen  into  a  very  bad  condition,  but  were  compelled  to  leave  every- 
thing they  had  in  Tabasco,  in  compliance  with  the  government  notice, 
and  to  abandon  all  their  property."  Mrs.  De  Burgh  says,  that  the 
statements  contained  in  Mrs.  Levy's  affidavit  are  true  and  correct. 

2.  The  ex  parte  affidavit  of  Jose  A.  Valay. 

He  says:  ''When  the  lawsuit  [the  case  of  the  Petrita]  was  brought 
to  an  end^  he  established  himself  at  a  small  farm  near  San  Jnan 
Baptista,  for  the  purpose  of  making  brick  and  tiles,  all  of  which  he 
was  obliged  to  abandon  on  account  of  the  expulsion  of  citizens  of  the 
United  States  in  consequence  of  the  war  between  the  government  of 
Mexico  and  that  of  the  United  States." 

3.  The  ex  parte  affidavits  of  Augustus  Leon  Lobach. 

He  says :  **  In  consequence  of  war  with  the  United  States  of  Ameri- 
ca, the  Mexican  authorities  passed  laws  requiring  American  citizens 
to  retire  about  twenty  or  twenty-five  leagues  from  the  coast,  or  quit 
the  country,  and  they  expelled  the  said  Captain  Jonas  P.  Levy  and 
others  from  the  same." 

4.  The  "  documents  and  proofs"  already  noticed  in  connexion  with 
the  other  items  ot  the  petitioner's  claim. 

No  other  **  proofs"  touching  this  item  have  been  adduced  by  either 
party. 
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Mrs.  Lery  and  Mrs.  De  Burgh  do  not  state  what  the  government 
notice  was,  except  that  the  Messrs.  Levy,  with  the  family,  were 
ordered  to  quit  the  country  in  twenty-four  hours.  They  say  that 
when  the  lawsuit  was  ended,  ^'war  had  heen  declared  with  the 
United  States."  Mr.  Yalay  says  that  the  petitioner  then  established 
himself  at  a  small  farm.  We  refer  to  this  to  show  how  little  reliance 
can  be  placed  on  mere  ex  parte  affidavits.  The  general  statements  of 
these  witnesses  on  this  point  are  wholly  unsatisfactory.  Mr.  A.  L. 
Lobach  is  a  little  more  particular  in  his  statement.  He  says  that  the 
Mexican  authorities  passed  laws  upon  this  subject.  If  they  did,  then 
they  ought  to  be  properly  proved.  We  have  the  right  to  expect  that 
a  duly  authenticated  copy  of  those  laws,  if  they  exist,  should  be  pro- 
duced ;  or  that  a  good  reason  why  they  are  not  produced  bhould  be 
assigned  and  proved.  If  an  authenticated  copy  cannot  be  obtained, 
then  inferior  proofs  may  be  admissible. 

But  the  whole  evidence  in  relation  to  this  item  is  too  indefinite  and 
unreliable  to  warrant  a  conclusion  in  favor  of  the  petitioner. 

Our  opinion  is,  that  the  fifth  item  of  the  petitioner's  claim  is  not 
sustained  by  the  evidence. 

In  regard  to  the  papers  which  the  petitioner  alleges  have  been  lost, 
there  can  be  no  difficulty.  The  rule  is,  that  where  an  instrument  is 
lost,  the  party  is  required  to  five  some  evidence  that  such  a  paper 
once  existed,  though  slight  evidence  is  sufficient  for  this  purpose,  and 
that  a  bona  fide  and  diligent  search  has  been  unsuccessfully  made  for 
it,  in  the  place  where  it  was  most  likely  to  be  found,  if  the  nature  of 
the  case  admits  such  proof,  after  which,  his  own  affidavit  is  admissible 
to  the/a^  of  its  loss. — (Greenl.  on  Ev.,  §  558.)  But  such  an  affidavit 
can  prove  nothing  in  the  cause.  It  only  lays  a  foundation  for  the  ad- 
mission of  secondary  evidence. — (Tayloe  v.  Biggs,  1  Peters'  E.,  591.) 
In  this  case,  even  if  the  fact  that  the  papers  alleged  to  be  lost  once 
existed,  and  their  loss  have  been  sufficiently  shown,  no  attempt  has 
been  made  to  prove  their  contents.  No  point,  therefore,  which  it  is 
material  for  us  to  decide,  has  been  raised  upon  this  subject. 

The  effect  of  the  act  of  Congress  approved  August  3,  A  D.  1854, 
already  quoted,  merely  was  to  relieve  the  petitioner  from  the  conclu- 
sive effect  of  the  proceedings  of  the  board  of  commissioners  in  his  case, 
and  to  allow  him  the  opportunity  of  establishing  his  claim  by  evidence 
before  the  accounting  officers  of  the  treasury.  He  did  not  stand  before 
the  accounting  officers  in  any  better  condition  than  that  which  he 
occupied  before  the  board  of  commissioners.  His  application  to  Con- 
gress was,  in  substance,  for  a  rehearing,  or  a  new  trial  on  the  ground 
of  surprise,  occasioned  by  the  discovery,  when  it  was  too  late  to 
remedy  the  mischief,  that  important  papers,  which  he  supposed  were 
before  the  board,  had  been  lost.  Congress  did  not  decide,  either  that 
such  papers  ever  existed,  or  that  they  had  been  lost,  or  what  would 
be  their  legal  effect,  but  they  simply  sent  the  case  to  the  accounting 
ofi&cers  of  the  treasury  and  required  them  to  examine,  adjust  and 
settle  it.  It  was  just  as  necessary  for  the  petitioner  to  establish  his 
claim  by  evidence  before  the  accounting  officers  as  it  was  before  the 
board  of  commissioners. 
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We  have,  in  parsuanoe  of  the  resolation  of  the  senate,  oongidered 
the  petitioner's  case,  ^^upon  the  documents  and  proofs  teaching  the 
claim"  "  which  were  before  the  Auditor  and  Comptroller,"  and  sncli 
other  proofs  as  the  parties  have  adduced,  and  are  of  the  opinion,  and 
do  decide,  that  the  petitioner  is  not  entitled  to  relief. 
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LOGAN  HONTON. 


Mat  4>  185S.— Reported  from  the  Ck»iirt  of  CUdms,  and  oommitted  to  a  Oommitlee  of  th« 

Whole  House  to-morrow. 


The  Court  of  Olaimb  submit  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  asseimbled : 

The  Court  of  Claims  respectfully  present  the  following  documents 
as  the  report  in  the  case  of 

LOGAN  HUNTON  vs.  THE  UNITED  STATES. 

1 .  The  petition  of  the  claimant. 

2.  Communication  from  the  Comptroller  of  the  Treasury  to  th^ 
Deputy  Solicitor,  dated  June  19, 1857,  with  accompanying  documents, 
marked  A,  B,  C,  D,  E,  F,  O,  H,  I,  J,  K,  L,  M,  and  N,  transmitted 
to  the  House  of  Bepresentatives. 

3.  Communication  from  the  Comptroller  of  the  Treasury,  addressed 
to  S.  S.  Baxter,  esq.,  and  to  the  Deputy  Solicitor,  dated  February  16, 
1858,  with  accompanying  documents,  marked  A  and  B,  with  certified 
copy  of  the  First  Auditor's  statement.  A  report.  No.  2884,  trans* 
mitted  to  House  of  Bepresentatives. 

4.  Beport  from  Treasury  Department,  dated  May  19,  1853,  with 
statement  of  the  claimant's  accounts,  and  other  documents  referred  to 
on  the  trial,  transmitted  to  the  House  of  Bepresentatives. 

6.  Claimant's  brief. 

6.  United  States  Solicitor's  brief. 

7.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
I        -I    seal  of  said  Court,  at  Washington^  this  third  day  of  May» 

IL.  S,J     ^    jj    jggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  ClBLims^ 


2  LooAx  mniToir. 

To  the  Jumordble  (he  Judges  of  the  Court  of  Claims  : 

The  petition  of  Loean  Hunton,  of  the  city  of  New  Orleaiw,  State  of 
Loaisiana^  respectfiilly  representa : 

That  in  the  year  1849  your  petitioner  was  duly  appointed  and  com- 
missioned attorney  of  the  United  States  for  the  eastern  district  of 
Louisiana,  and  the  United  States  are  indebted  to  him  for  official  m- 
rices  whilst  acting  as  district  attorney  as  aforesaid,  in  the  following 
sums  of  money,  to  wit :  one  of  seven  hundred  and  sixty  dollars,  one  d 
two  hundred  and  seventy-five  dollars,  and  one  of  five  thousand  dollars, 
amounting  in  the  aggregate  to  the  sum  of  six  thousand  cuid  thirtj-fire 
dollars,  ($6,035.)  The  two  first  mentioned  sums  have  been  audited 
and  allowed  by  the  accounting  officers  of  the  Treasury  Department, 
but  the  payment  thereof  has  been  unlawfully  withheld  from  him,  as 
will  more  fully  appear  by  the  exhibits  herewith  filed,  marked  1,  2, 3. 

Tour  petitioner  further  states,  that  the  sums  of  $1,180,  of  $2,200. 
and  of  $600,  referred  to  and  charged  against  him  on  the  report  of 
Seaman,  Acting  Comptroller,  marked  exhibit  No.  — ,  are  erroneonslj 
charged ;  and  the  attempt  to  make  petitioner  a  debtor  to  the  United 
States  in  the  said  sums  or  any  part  thereof  is  unjust,  arbitrary,  and 
without  the  authority  of  law.  He  believes  that  the  suggestions  of  lav 
in  said  report  are  unsound,  and  the  suggestions  of  fact  are  untrne.  He 
denies  the  right  of  the  United  States  to  offer  these  sums  as  a  set-off 
against  the  debt  due  to  petitioner. 

He  further  states  that  the  above  named  sum  of  $5,000  is  justlr  doe 
to  petitioner  for  services  rendered  in  the  district  and  ciroait  conrts  of 
the  United  States  held  in  the  eastern  district  of  Louisiana  in  the  cased 
of  United  States  against  Narcesso  Lopez,  John  Henderson,  and  others, 
for  a  violation  of  the  neutrality  laws.  The  prosecution  against  Nar- 
cesso Lopez  was  instituted  by  order  of  the  President  of  the  United 
States ;  the  other  followed  in  the  usual  course  of  proceeding  hj  the 
grand  jury  of  the  district  aforesaid.  They  were  of  an  extraurdinarr 
and  exciting  character,  involving  legal  questions  of  difficulty,  and  re- 
quiring great  labor  in  their  conduct  and  preparation.  Tho  judge  who 
preside  at  the  trials,  which  were  exceedingly  protracted,  and  who 
witnessed  the  services  rendered  by  your  petitioner,  taxed  for  his  fees 
in  the  said  cases  the  sum  of  five  thousand  dollars,  and  certified  it  to 
the  treasury  ;  and  aocording  to  the  custom  which  had  been  pursued  bj 
the  predecessors  of  your  petitioner  in  similar  cases,  the  said  allowance 
so  made  and  taxed  by  the  judge  aforesaid,  was  submitted  to  two  of  the 
judges  of  the  district  courts  of  the  State  of  Louisiana,  who  certified 
that  the  same  was  reasonable  and  proper,  according  to  the  rate  of 
charges  for  such  services  in  the  district  courts  of  Louisiana,  and  mem- 
bers of  the  bar  of  New  Orleans  also  certified  that  the  said  sum  so 
charged  was  reasonable ;  all  which  will  more  fully  appear  by  reference 
to  a  oopy  of  the  said  account  with  the  said  certificates,  herewith  filed; 
the  original  thereof  being  in  the  office  of  the  Comptroller  of  the  Trea- 
sury. He  further  states  that  payment  of  the  said  sum  was  refused  by 
the  Comptroller  upon  the  ground  that  there  was  no  law  of  the  United 
States  wnich  authorized  any  allowance  or  payment  to  the  attoraej  of 
the  United  States  in  the  eastern  district  of  Louisiana  for  services  in 
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criminal  cases.  Upon  the  refusal  hj  the  Comptroller  your  petitioner 
applied  to  the  Secretary  of  the  Interior,  who  had,  as  he  was  advised, 
snpervision  and  control  of  the  subordinate  officers  of  the  Treasury  De- 

Sartment  in  such  cases,  and  after  due  consideration  the  said  Secretary, 
y  his  written  order  dated  August  6,  1852,  (a  copy  of  which  is  now 
liere  shown  to  this  honorable  court,)  ordered  payment  of  said  sum  to 
'be  made  to  your  petitioner ;  notwithstanding  all  which  payment  was 
reiused,  and  is  still  refused  to  your  petitioner  upon  the  grounds  above 
referred  to. 

Petitioner  resnectfully  refers  to  the  following  statutes,  amongst 
others,  to  show  tnat  the  said  sum  of  $5,000,  as  well  as  the  said  several 
sums  which  he  from  time  to  time  received  from  the  marshal  for  his 
fees  in  criminal  caaee,  were  lawfully  payable  to  him. 

The  35th  section  of  act  of  Congress  approved  September  24,  1789, 
1  S.  L.,  page  92,  directs  that  a  district  attorney  shall  be  i^pointed, 
and  he  shall  receive  as  compensation  for  his  services  such  fees  as  shall 
be  taxed  therefor  in  the  respective  courts  in  which  the  suits  or  prose- 
cutions shall  be. 

The  4th  section  of  the  act  of  8th  May,  1'792,  1  S.  L.,  277,  directs 
the  legal  fees  of  the  clerk,  attorney,  and  marshal  in  criminal  prosecu- 
tions to  be  included  in  the  account  of  the  marshal,  and  the  same, 
having  been  examined  and  certified  by  the  court  or  one  of  the  judges 
of  it  in  which  the  services  shall  have  been  rendered,  shall  be  passed  in 
the  usual  manner  at,  and  the  amount  thereof  paid  out  of,  the  trea- 
sury of  the  United  States  to  the  marshal,  and  by  him  shall  be  paid 
over  to  the  person  entitled  to*  the  same. 

Tbe  4th  section  of  the  act  of  1799,  1  S.  L.,  625,  fixes  the  compen- 
sation of  attorney,  and  gives  in  each  State  the  fees  which  are  allowed 
in  the  supreme  court  of  the  State. 

By  the  5th  section  of  the  same  act,  it  was  enacted  that  for  all  ser- 
vices in  criminal  cases  performed  by  the  attorney  for  the  district  of 
Virginia,  and  for  which  no  fees  were  allowed  by  law  in  the  courts  of 
that  State,  he  should  be  allowed  such  sum  or  sums  as  the  court  in 
which  they  were  rendered  should  consider  a  reasonable  compensation 
therefor  ;  and  your  petitioner  is  informed  that  in  Virginia  no  fees 
were  by  law  allowed  in  the  supreme  court  thereof  in  criminal  cases. 

In  Louisiana  no  fees  for  services  in  criminal  cases  in  the  supreme 
court  are  taxed  by  law  ;  but  the  act  of  1789  having  provided  for  the 
payment  of  such  fees  to  the  district  attorney  as  should  be  taxed  by  the 
court,  and  the  act  of  1792  having  allowed  the  fees  of  attorney,  and  tbe 
act  of  8th  April,  1812,  admitting  Louisiana  into  the  Union  having 
recognised  the  right  of  the  district  attorney  to  fees,  it  has  until  re- 
cently been  uniformly  held  and  admitted  by  the  courts  and  by  the 
officers  of  the  Treasury  Department,  that  the  attorney  of  the  eastern 
district  of  Louisiana  was  entitled  to  such  fees  in  criminal  cases  as  the 
court  in  which  the  services  were  rendered  should  consider  a  reasonable 
compensation,  and  should  tax  in  his  account. 

Petitioner,  in  consideration  of  the  premises,  prays  for  judgment  for 
the  said  amount  of  six  thousand  and  thirty-five  dollars,  with  interest 
on  the  sum  of  $5,000  from  the  5th  August,  1852,  and  on  |760  from 
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the  19th  May,  1868,  and  on  $275  from  the  6th  January,  1854 ;  and 
he  prays  for  general  relief  in  the  premises. 

LOGAN  HUNTON. 


State  of  Kentucky,  )    - 
Boyle  county f       ) 


This  day  Logan  Hunton  personally  appeared  hefore  me,  the  n]lde^ 
signed,  a  justice  of  the  peace  in  and  for  the  county  aforesaid,  and  made 
oath  that  the  facts  stated  in  the  foregoing  petition  are  true,  to  the1)est 
of  his  knowledge  and  belief,  and  that  he  has  never  assigned  theaboTe- 
mentioned  claim  or  demand  to  any  person,  the  same  being  now  jostlr 
due  to  him. 

Given  under  my  hand  this  8th  day  of  September,  1865. 

SPEED  S.  FBT, 

Presiding  Judge  of  Boyle  county  ^  and  ex-offido  Justice  of  the  Peace, 


Treasury  Depabtbient, 
Comptroller  8  Office^  June  19,  1857. 

Sib  :  In  compliance  with  request  contained  in  your  letter  of  the 
11th  instant,  I  have  to  advise  you  that  I  have  copies  of  certain  papers 
in  connexion  with  the  accounts  of  Lo^an  Hunton,  esq. ,  late  United 
States  district  attorney,  eastern  district,  Louisiana,  which  will  be 
handed  to  you,  upon  your  calling  at  this  office,  being  rather  too  voh- 
minous  to  send  by  mail^  marked  as  follows : 

A. — Copies  of  vouchers  for  amounts  paid  Mr.  Hunton^  in  the  years 
1849, 1850,  and  1851,  by  William  S.  Scott,  esq.,  late  marshal  for  said 
district,  in  all  amounting  to  $6,330,*  of  this  amount,  the  sums  ^^ 
ceipted  for  on  pages  8,  18,  and  22  of  the  copies  |1,180,  $2,200,  and 
|500  fees  in  criminal  cases,  amounting  to  $3,880,  were  suspended  br 
the  First  Auditor,  per  Beport  No.  108,601,  in  the  accounts  of  Marsha! 
Scott,  but  upon  the  revision  of  said  report,  in  this  office,  May  23, 
1853,  those  items  were  passed  to  the  credit  of  the  marshal,  to  be 
charged  to  the  attorney,  Mr.  Hunton,  agreeably  to  the  decision  of 
Acting  Comptroller  Seaman,  dated  May  19,  1853,  which  was  sabse- 
quently  done  per  Beport  No.  737,  on  the  6th  of  January,  1854. 

This  answers  the  first  and  fourth  paragraphs  of  your  letter,  (a  copj 
of  which  is  transmitted  herewith,)  as  far  as  regards  any  payments 
made  by  the  marshal. 

B.-r-Copies  of  vouchers  presented  by  Mr.  Hunton  at  the  treasurj 
for  fees  in  criminal  cases  in  1850,  1851,  1852,  and  1853,  made  oot 
subsequent  to  decision  of  May  19, 1853,  and  taxed  under  the  provision 
of  the  fee  bill  of  February  26, 1853,  relative  to  fees  '^  in  districts  where 
the  law  allows  no  taxaUe  (Utomey's  fees/'  referred  to  in  said  decision. 
The  amount  of  these  bills,  $760  was  passed  to  his  credit  as  an  offset 
to  the  extent  of  the  same,  to  his  indebtedness,  raised  by  recharging 
him  with  the  $3,880,  above  specified,  and  has  as  yet  been  paid  in  no 

*  According  to  my  computation,  $6,400.— J.  D.  M. 
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other  way.  After  the  8th  day  of  January,  1861,  tho  late  marshal 
did  not  pay  any  accounts  of  Mr.  Hunton  for  fees  in  any  cases  what* 
ever,  but  he  continued  to  pay  him  his  per  dieims  to  February  26, 1863, 
amounting  to  $1,180,  from  January  1,  1852,  to  February  26,  1853, 
under  act  of  1799.  This  sum  of  $1,180,  though  corresponding  in 
amount  to  the  first  item  recharged  to  him,  is  an  entirely  distinct 
matter,  the  first  being  a  fee  bill  in  criminal  cases  in  1849,  and  the 
second  being  'per  diemsj  subsequent  to  January  1,  1851,  as  above 
iadicated,  and  not  embraced  in  your  request  for  copies. 

Mr.  Hunton  has  been  paid  at  the  treasury  at  various  times,  divers 
sums,  for  extraordinary  or  unofficial  services,  as  follows  : 

.On  the  27th  July,  1852,  he  submitted  a  claim  for  the  consideration 
of  the  President  ''for  unofficial  services,  relative  to  Cuban  affairs  in 
1850  and  1851,  without  specifying  any  items,  or  claiming  any  sum 
other  than  might  be  collected,  by  inference,  from  the  following  lan- 
guage in  the  paper  submitted : 

''  It  may  not  be  improper  for  me  to  add,  that  I  have  not  been  paid 
any  amount  whatever  for  my  official  services  in  the  protracted  and 
arduous  ^  CtibanproseciUions,*  whilst  my  colleague,  Mr.  Benjamin,  was 
paid/t;e  thousand  dcUars  for  assisting  me  in  the  court  during  thetrials." 

The  inference  naturally  to  be  drawn  is,  that  he  claimed  $5,000, 
corresponding  exactly  with  the  amount  of  a  bill  heretofore  presented 
to  the  treasury  and  rejected  by  decision  of  Comptroller  Whittlesey, 
dated  September  16,  1861,  which  will  be  referred  to  in  a  subsequent 
part  of  this  communication.  This  claim  appears  to  have  been  handed, 
in  the  first  instance,  to  Attorney  General  Crittenden,  to  be  transmitted 
to  the  President,  together  with  any  views  he  might  entertain  upon  it. 
This  he  appears  to  have  done  in  a  communication  dated  July  27, 
1862,  stating  that  the  services  for  which  this  claim  was  made  were 
extra-official^  and  that  they  ^' were  arduous,  long  continued,  and  of 
an  important  and  responsible  character,  and  my  impression  is,  that 
from  $1,500  to  $2,000,  would  be  but  a  moderate  and  very  reasonable 
compensation  for  them ;"  and  at  the  same  time  he  recommended  a 
reference  of  the  claim,  by  the  President,  to  the  Department  of  State, 
under  whose  instructions  they  were  performed,  to  which  Mr.  Hunton's 
services  must  be  best  known,  for  its  estimate  and  report  of  the  com- 
pensation that  ought  properly  to  be  allowed. 

I  Mr.  Everett,  Sea*etary  of  State,  on  the  17th  January,  1853,  reported 
to  the  President  that  it  seemed  to  him  that  the  payment  of  the  sum 
indicated  by  the  Attorney  General,  would  be  just  and  expedient,  and 
could  be  made  under  the  11th  section  of  act  of  August  31,  1852, 
(Stat,  at  Large  vol.  10,  p.  99,)  which  it  would  appear  had  been  passsd 
subsequent  to  the  rendition  of  the  service  claimed  for  and  the  date  of 
its  submission. 

On  the  22d  January^  1853,  President  Fillmore  approved  the  claim 
and  ordered  it  to  be  taxed  accordingly,  and,  if  deemed  reasonable,  to 
be  paid. 

Subsequent  to  all  this,  it  appears  that  Mr.  Hunton  made  out  a  bill 
'^  for  unofficial  services  and  extraordinary  expenses,  in  the  years  1860 
and  1851,  connected  with  and  growing  out  of  invasions  of  the  Island 
of  Cuba  by  military  expeditions  from  the  United  States,  $1,750," 
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which  was  specially  taxed  by  Judge  McCaleb,  on  the  5th  day  cf  Fdrw- 
ary,  1853 1  approTed by  the  President  the  15th  day  (^February ^  1853,a]id 
adjusted  and  paid  at  the  treasury^  per  Report  No.  109,382,  on  MarA 
10,  1853.  From  the  report  of  tne  Attorney  General,  as  to  the 
extent  and  nature  of  the  services,  and  the  fact  that  Mr.  Hunton  made 
a  point,  in  urging  his  claim^  that  he  had  been  paid  nothing  whatever, 
this  office  has  always  been  of  the  impression  that  the  allowance  of  tbe 
President  covered  the  whole  claim  for  any  and  all  servioes  rendered 
by  the  attorney  in  the  Cuban  cases,  in  1850  and  1851,  in  the  nature  a 
auatUum  meruit  passed  upon  by  the  hiffhest  officers  of  the  goyernment. 
If  this  has  been  a  wrong  impression,  it  only  strengthens  the  pofiition 
taken  in  decision  of  May  19,  1853,  a  copy  of  which  yon  are  under- 
stood to  have^  that  whatever  taxable  fees  accrued  in  any  cases  before 
the  courts  are  taxable  under  the  fees  act  of  February  26,  1853. 

Per  Report  No.  105,661,  Mr.  Hunton  was  paid  for  collecting  diren 
sums  of  money,  as  extra  official  services,  and  taxed  under  no  law, 
rendered  in  October,  1849,  and  March,  April,  and  September,  1830, 
on  the  special  allowance  of  the  Secretary  of  the  Interior,  $708  40. 

Per  Report  No.  105,662,  he  appears  to  have  presented,  in  Angosi, 
1851,  bills  in  ten  cases  in  admiralty,  to  the  extent  of  $170,  but  with- 
drew the  same  for  causes  not  now  known  to  this  office,  and  the  sas^ 
are  supposed  to  have  been  restated  under  act  of  February  26,  1853,  in- 
cluded in  bills  allowed  per  report  737,  tuEi  per  copies  marked  B.  The 
item  of  $170,  on  report,  No.  105,662,  was  therefore  disallowed. 

Per  Report  No.  105,663,  he  was  allowed  and  paid  for  extra  official 
services  in  1849,  in  connexion  with  a  certain  claim  that  the  United 
States  had  against  one  Winthrop  S.  Harding,  the  sum  of  $150. 

Per  Report  No.  105,667,  he  waa  allowed,  and  paid  for  extra  official 
services,  in  the  case  of  Durant,  vs.  De  Buys,  in  which  the  United 
States  were  interested,  in  1851,  the  sum  of  $100. 

Per  Report  No.  107,770,  he  was  allowed  and  paid,  as  in  Beport 
105,661,  for  making  certain  collections  in  July,  1851,  and  April  and 
July,  1852,  the  sum  of  $848  48. 

Per  Report  No.  12,301,  he  was  allowed  and  paid  for  extra  offidal 
services  in  January,  February,  and  March,  1853,  in  investigatis; 
claims  of  Spanish  subjects  for  losses  occasioned  by  violence  in  the  dtr 
of  New  Orleans  in  1851,  $750. 

Per  Report  No.  409,  he  was  allowed  and  paid  for  extra  official  s^vices 
in  collecting  certain  sums  of  money,  and  in  matters  between  priraU 
individuals  in  which  the  United  States  were  interested,  previous  to 
May  5,  1853,  in  connexion  with  the  collection  of  the  customs,  the 
sum  of  $523  30. 

0. — Copy  of  bill  for  services  in  land  cases,  presented  to  First 
Auditor,  in  July,  1849,  for  audit,  amounting  to  $5,200  for  the  month 
of  May  only  in  1849.  This  bill  has  never  been  allowed  or  audited,  as 
will  appear  from  the  following  letters  from  the  First  Auditor : 

D.— Letter  dated  April  20,  1850. 

E.— Letter  dated  May  9, 1850. 

F.— Letter  dated  January  31,  1851. 

G.— Letter  dated  February  20,  1851, 

H.— Letter  dated  April  9,  1851  ; 
and  the  decision  of  Comptroller  Whittlesey,  of  September  16, 1861. 


LOGAir   HUNTOK.  7 

I. — Copy  of  bill  of  fees  in  fire  criminal  cases,  beginning  Ist  January 
and  ending  June  30,  1851,  instituted  by  order  of  the  Executive  of  the 
United  States  against  N.  Lopez,  $6,000.  This  bill  was  presented  to 
the  Secretary  of  the  Interior  in  July,  1851,  and  was  referred  to  the 
First  Comptroller  August  4,  1851,  for  examination  and  report. 

J.— ^Copy  of  Comptroller's  decision  on  the  above  bill  dated  Septem- 
ber 15,  1851,  deciding  that  the  same  was  inadmissible  on  the  principle 
contended  for.  As  to  views  of  Comptroller  as  to  the  course  proposed 
for  the  payment  of  this  claim,  see  last  paragraph  on  page  11  of  de« 
cision,  marked  with  red  ink  in  the  margin.  The  very  course  indica- 
ted, appears  to  have  been  observed  by  Mr.  Hunton  in  the  subsequent 
presentation  of  his  claim,  on  which  $1,750  was  allowed  by  the  rresi- 
dent,  and  paid  per  Beport  No  109^382,  as  hereinbefore  specified. 

K. — Copy  of  Comptroller's  report  to  Hon.  James  Guthrie,  Secretary 
of  the  Treasury,  dated  October  18,  1853,  and  reply  of  Secretary,  dated 
October  19,  1853.     (See  particularly,  pages  4  and  5  of  this  report.) 

L. — Copy  of  Comptroller's  letter  to  Hon.  James  Gurthrie,  Secretary 
of  the  Treasury^  dated  February  28,  1854. 

M. — Copy  of  reply  of  Secretary  Guthrie,  dated  March  8, 1854. 

The  foregoing  copies  and  lists  embrace  all  the  claims  of  Mr.  Hun- 
ton known  to  this  office,  and  fully  answers  the  first  and  second  clauses 
of  the  first  paragraph  of  your  letter.  The  action  thereon,  as  far  as 
known  to  this  office,  is  indicated  in  immediate  connexion  with  each 
claim. 

In  regard  to  the  'instructions  and  decisions  of  Comptroller  McCul- 
loh,"  mentioned  in  Acting  Comptroller  Seaman's  decision  of  May  19, 
1853, 1  am  compelled  to  state,  that,  after  the  most  thorough  search  of 
the  records  and  files  of  this  office,  I  am  unable  to  find  any  instructions 
from  this  office  either  to  Marshal  Scott,  or  Mr.  Hunton,  or  any  decision 
of  record  in  regard  to  their  accounts  by  Mr.  McCuUoh ;  and  from  the 
fact  that  Mr.  Seaman  gives  no  date  or  specification  to  either,  I  am  led 
to  the  conclusion  that,  if  there  were  any  such  instructions  or  decisions, 
they  must  have  been  communicated  verbally  and  not  become  a  matter 
of  record. 

The  only  instructions  of  any  character  to  Mr.  Hunton,  and  the  only 
ones  he  has  ever  contended  for  as  bearing  upon  his  accounts,  as  far  as 
this  office  is  advised,  are  to  be  found  in  communications  from  the  Firat 
Auditor,  of  May  9,  1850,  and  April  9,  1851,  (see  copies  herewith, 
marked  E  and  H.)  The  only  extent  to  which  these  could  be  claimed 
to  authorize  payment,  was  to  the  manner  and  not  the  amoutU^  as  indi- 
cated in  copy  marked  H. 

Copy  of  circular  of  this  office  under  date  of  August  28,  1851,  is 
herewith  enclosed,  marked  N. 

If  anything  in  regard  to  this  claim  of  Mr.  Hunton,  which  can  be 
obtained  from  the  records  of  this  office,  seems  desirable,  in  addition  to 
-what  is  now  communicated,  it  will  be  furnished  upon  its  being  pointed 
out. 

Very  respectfully,  yours, 

W.  MBDILL, 

ComptroRer. 

Jko.  D.  McPhbrson,  Esq., 

DqnUy  Solicitor  of  Vaurt  of  Claims,  Wdahington,  D.  C. 
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A 

Abatract  of  compenacUian  to ,  derk,  and  Logan  HwiUon, 

district  attorney  of  the  United  States  for  the  eastern  diririd  d 
Louisianaj  for  their  attendance  at  a  district  court  cf  the  UnUti 
States  held  in  the  city  of  New  Orleans^  in  said  dietrictj  pari 
termy  1849. 

For  daily  compensation,  clerk,  —  days,  at  five  dollars  per 
day,  this  term I 

For  daily  compensation,  attorney,  21  days,  (May,  28,  29, 
30,  81 ;  June  1,  2,  4,  5,  6,  7,  8,  9,  11,  12, 13, 14,  15, 16, 
18,  19,  20,  1849,)  at  five  dollars  per  day,  this  term 105  09 

I  hereby  certify  that  the  above  services  have  been  rendered,  and 
the  supplies  furnished  for  and  used  by  the  court,  and  that  the  charge^ 
therefor  are  legal  and  proper. 

N.  R.  JENNINGS,  Clerk. 
By  ROBERT  M.  LUSHER,  Ass't  Clerk 
Received  payment, 

,  Clerk. 

L.  HUNTON,  Attorney, 
Eastbkn  District  op  Louisiana,  Temiy  18 — 
Examined  and  allowed. 

THEO.  H.  McCALEB, 

United  States  Jvdqt, 


Abstract  of  compensation  to ,  derk^  and  L.  Sunbi, 

district  attorney  of  the  United  States  for  the  eastern  district  ^ 
Louisiana^  for  their  attendance  at  a  circuit  court  of  the  UnitS^ 
Stages  held  in  the  dty  of  New  Orleans^  in  said  district,  part  April 
term  J  1849.. 

For  dally  compensation,  clerk^  —  days,  at  five  dollars  per 

day,  this  term $ 

For  daily  compensation,  attorney,  14  days,  (November  14 ; 
December  1,  3,  4,  5,  6,  7,  8, 10, 11, 12, 13,  14,  15,  1849,) 
at  five  dollars  per  day,  this  term 70  00 


I  hereby  certify  that  the  above  services  have  been  rendered,  and 
the  supplies  furnished  for  and  used  by  the  court,  and  that  the  charges 
therefor  are  legal  and  proper. 

J.  W.  GURLEY,  Clerk. 
Received  payment, 

,  Clerk. 

LOGAN  HUNTON,  Attorney. 
Eaotbbn  District  op  Louisiana,  part  April  Term,  1849. 
Examined  and  allowed. 

THEO.  H.  McCALEB. 

United  States  Judge. 
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.Abstract  of  compensation  to  J.  W.  Gurley,  derky  and  L.  Bunion  ^ 
district  attorney  of  the  United  States  for  the  eastern  district  of 
Louisiana^  for  their  attendance  at  a  circuit  court  of  the  United 
States  held  in  the  city  of  New  Orleans j  in  said  district^  December 
temiy  1849. 

For  daily  compensation ,  clerk,  14  days,  (December  10,  11, 
12,  13,  U,  15,  17,  18,  19,  20,  21,  22,  24,  31,  1849,)  at 
five  dollars  per  day,  this  term. $70  00 

For  daily  compensation,  attorney,  96  days,  (December  17, 
18, 19,  20, 21, 22,  24,31, 1849;  January  2, 3,4,5, 7, 9, 10, 
11,  12,  14,  15,  16,  17,  18,  19,  21,  22,  23,  24,  25,  26,  28, 
29,  30,  31 ;  February  1,  2,  4,  5,  6,  7,  8,  9, 11,  14, 15,  16, 
18,  19,  20,  21,  22,  23,  25,  26,  27,  28 ;  March  1,  2,  4,  5, 
6,  7,  8,  9,  11,  12,  13,  16,  18,  19,  20,  21,  22,  23,  25,  26, 
27, 28, 30;  April  1, 2, 3, 4, 5, 6, 8, 9, 10, 11, 12, 13, 15, 16, 
17,  18,  19,  20, 1850,)  at  five  dollars  per  day,  this  term...      480  00 

550  00 

Beceived  payment, 

J.  W.  GUBLET,  Clerk. 
LOGAN  HUNTON,  Attorney. 
Eastern  District  of  Louisiaka,  December  Term,  1849. 
Examined  and  allowed. 

THEO.  H.  McCALEB, 

United  States  Judge. 


\ 


Abstract  of  compensation  to ,  derk,  and  L.  Hunton^  district  at- 
torney of  the  United  States  for  the  eastern  district  of  Louisianajfor 
their  attendance  at  a  district  court  of  the  United  States  held  in  the  city 
of  New  Orleans  J  in  said  district  y  December  term^  1849. 

For  daily  compensation,  clerk, days,  at  five  dollars  per 

day,  this  term % 

For  daily  compensation,  attorney,  four  days,  at  five  dollars 

per  day,  this  term $20  00 

1849,  December  26,  28 2 

1850,  February  12,  13 2 

4  days. 

I  hereby  certify  that  the  above  services  have  been  rendered,  and  the 
supplies  furnished  for  and  used  by  the  court,  and  that  the  charges 
therefor  are  legal  and  proper. 

BOBEBT  W,  LUSHEB, 

Assistant  Clerk. 
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Beoeived  payment. 


Cleti 
LOGAN  HUSTON,  ' 

Jttomey, 

Eastern  Dibtbict  of  Louisiana, 
December  Temty  1849* 

Examined  and  allowed. 

THEO.  H.  McCALEB, 

United  Btatea  Judge.  ' 


Thb  United  States 

To  LoaAN  Hunton  Dl 

{Attorney  of  the  United  States  for  the  Eastern  District  of  Louiaiafia) 

For  services  rendered  in  criminal  cases  from  tlie  30th  day  of  Jane, 
1849,  to  the  1st  day  of  January,  1850,  inclusive — 

The  United  States  vs.  Oatharine  Flag,  charged  with  stealing 
a  letter  from  the  post  office  in  New  Orleans,  under  act  of 
March  3,  1825,  (4  Stat,  at  Large,  p.  109,)  examined  before 
F.  N.  Haralson,  United  States  conmiissioner,  and  diB- 
charged  July  1,  1849 $10 

The  iJnited  States  vs.  Bartholomew  Gillen  and  Q^orge 
Decker,  charged  with  attempting  to  burn  a  United  States 
ship;  examined  before  F.  N.  Haralson,  United  States  com- 
missioner, and  discharged  July  18,  1849 10 

The  United  States  vs.  Crew  of  shi^  Newman,  charged  with 
larceny  on  the  high  seas ;  examined  before  F.  N.  Haral- 
son, United  States  commissioner,  and  discharged  July  24, 
1849 10 

The  United  States  vs.  Owen  Fennigan,  mate,  and  John  B. 
Hoffan,  clerk,  of  steamboat  '^  General  Taylor,''  charged 
with  resisting  process  under  22d  section  of  act  of  April  30, 
1790 ;  examined  before  B.  M.  Lusher,  United  States  com- 
missioner, and  committed  July  30, 1849 10 

The  United  States  vs.  Orew  of  ship  Monongahela.  charged 
with  mutiny ;  examined  before  F.  N.  Haralson,  United 
States  commissioner,  and  discharged  August  1,  1849 10 

The  United  States  ve.  Don  Carlos  de  Espasia,  consul  of  her 
Majesty  the  Queen  of  Spain,  charged  with  assault  and  bat- 
tery, and  false  imprisonment  of  Juan  Rey ;  examined  be- 
fore M .  M.  Cohen,  United  States  commissioner,  and  com- 
mitted August  16, 1849 1,000 

The  United  States  ve.  Cannon,  master,  and  Smith,  engineer, 
of  the  steamboat  *' Louisiana,"  charged  with  manslaughter 
under  act  of  1837,  relative  to  the  safety  of  the  lives  of  passen- 
gersonsteamboate;  examined  before  Joshua  Baldwin,  United 
otates  commissioner,  and  discharged  November  20, 1849...         100 
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The  United  States  vs.  Yallery,  Constant,  and  others,  crew  of 
American  ship  Austerlitz,  charged  with  mutiny ;  examined 
before  Joshua  Baldwin,  United  States  commissioner,  and 
committed  on  4th  December,  1849 |10 

The  United  States  w.  Pierre  Michel,  W.  Harmon,. e^  al., 
charged  with  larceny  on  the  high  seas  ;  examined  before 
Joshua  Baldwin,  and  discharged  December  7,  1849. 10 

The  United  States  t;^.  Daniel  Winthrop  et  al.y  charged  with 
smuggling  under  the  19th  section  act  30th  August,  1842  ; 
examined  before  Joshua  Baldwin,  United  States  commis- 
sioner, and  discharged  December  6,  1849 10 

1,180 


I,  Francis  N.  Haralson,  United  States  commissioner  for  Louisiana, 
do  hereby  certify  that  Logan  Hunton,  attorney  of  the  United  States 
for  the  eastern  district  of  Louisiana,  has  rendered  the  services  above 
specified  in  the  oases  of  United  States  vs.  C.  Flag,  United  States  vs. 
Qillon  &  Decker,  United  States  vs.  crew  of ''  Newman,"  and  United 
States  vs.  crew  of  '^  Monongahela/ ' 

F.  N,  HARALSON, 
27.  8.  Commissioner  Eastern  District  Louisiana. 

I,  B.  M.  Lusher,  United  States  commissioner  for  the  eastern  district 
of  Louisiana,  do  hereby  certify  that  Logan  Hunton,  Qnited  States 
attorney,  has  rendered  the  services  above  specified  in  the  case  of 
United  States  vs.  Finnegan  &  Hogan, 

ROB.  M.  LUSHER, 

U.  S.  Commissioner. 

I,  M.  M.  Cohen,  United  States  commissioner  for  the  eastern  district 
of  Louisiana,  do  hereby  certify  that  Logan  Hunton,  attorney  of  the 
United  States,  has  rendered  the  services  above  specified  in  the  case  of 
United  States  vs.  Don  Carlos  de  Espuria,  consul  of  Spain ;  the  exami- 
nation continued  for  fourteen  days. 

M,  M.  COHEN, 
27.  S.  Commissioner. 

I,  Joshua  Baldwin,  United  States  commissioner  for  the  eastern 
district  of  Louisiana,  do  hereby  certify  that  Logan  Hunton,  United 
States  attorney,  has  rendered  the  services  above  specified  in  the  follow- 
ing cases,  viz :  United  States  t;«.  Cannon,  master,  and  Smith,  engineer, 
of  steamboat  ^^ Louisiana;"  United  States  vs.  Louis  Constant  and 
others,  crew  of  American  ship  "  Austerlitz ;"  United  States  w.  P. 
Michel  and  others  ;  United  States  vs.  Daniel  Winthrop  and  others. 

J.  BALDWIN, 
U.  S.  Commissioner  Eastern  District  Louisiana. 

I,  Theodore  H.  McCaleb,  judge  of  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  do  hereby  certify  that  F. 
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N.  Haralson,  B.  M.  Lusher,  M.  M.  Cohen  and  Joshna  Baldwin  irere, 
at  the  respective  dates  above  specified,  duly  qualified  comminionen 
of  the  United  States  for  Louisiana,  and  their  signatures  to  the  aWe 
certificates  are  genuine  and  entitled  to  full  &ith  and  credit ;  and  I 
have  examined  the  charges  made  in  the  above  named  cases  on  pagei 
one,  two  and  three,  inclusive,  and,  finding  them  reasonable  and 
proper,  have  allowed  the  same. 

THEO.  H.  McCALEB, 

United  States  Jvdgt. 

We,  the  undersigned,  members  of  the  bar  of  New  Orleans,  and 
practicing  in  the  district  court  of  the  United  State  here,  do  certify  thit 
the  charges  made  by  Logan  Hunton,  district  attorney,  in  the  above 
and  foregoing  account,  for  his  services,  are  by  us  deemed  reasona^k 
and  proper. 

JOHN  C.  LARAC, 
Attorney  in  the  case  of  the  United  States  and  the 
State  of  Louisiana  vs.  Espuria  et  (d.^for  the  defendants, 

J.  P.  BENJAMIN. 

I,  T.  H.  Kennedy,  judge  of  the  third  district  court,  of  New  OrleaK, 
one  of  the  State  courts  of  Louisiana,  do  hereby  certify  that  charges 
for  services,  similar  to  those  stated  in  the  causes  mentioned  in  tb 
above  account,  as  having  been  rendered  by  Logan  Hunton,  attorney  of 
the  United  States,  would  by  me  be  deemed  reasonable  and  proper 
had  such  services  been  rendered  in  my  court  or  any  State  court. 

T,  H.  KENNEDY. 

Beceived  of  W.  8.  Scott,  United  States  marshal  eastern  district  of 
Louisiana,  eleven  hundred  and  eighty  dollars  in  full  for  my  fees  ^ 
district  attorney  in  criminal  cases,  for  six  months,  ending  31st  daj  o:' 
December,  1849. 

LOGAN  HUNTON, 

United  States  Attorney. 


Abstract  of  compensation  to ,  cferi,  and  Logan  Hunton, 

district  attorney  of  the  United  States^  for  the  eastern  district  <)f  Louisi- 
ana^  for  their  attendance  ai  a  circuit  court  of  ike  United  States,  held 
in  the  city  of  New  Orleans^  in  said  district^  part  April  term,  1850. 

For  daily  compensation  clerk,  —  days,  at  five  dollars  per 
day,  Ihis  term f 

For  daily  compensation  attorney,  67  days,  at  five  dollars 

per  day,  this  term |285  Od 
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1850^April  22,  23,  24,  25,  26,  27,  29,  30 8  days 

May  1,  2,  3,  4,  6,  7,  8,  9,  10,  11,  13,  14,  15,  16, 

17,  18,  20,  21,  22,  23,  24,  25,  27,  28,  29,  30,  31-  27    " 
June  1,  3,  4,  5,  6,  7,  8, 10,  11,  12,  13, 14,  15,  17, 

18,  19,  20,  21,  22,  24,  26,  26 22     "    . 

57  days 


I  hereby  certify  that  the  above  services  have  been  rendered,  and  the 
supplies  tarnished  for  and  used  by  the  court,  and  that  the  charges 
therefor  are  legal  and  proper. 

J.  W.  GURLET,  Cflerk. 
Beceived  payment, 

,  Clerk. 

LOGAN  HUNTON, 

United  States  Attorney. 
Eastern  District  of  Louisiana,  part  April  term,  1850. 

Examined  and  allowed. 

THEO  H.  McCALEB, 

United  States  Judge. 


\   Abstract  of  compensation  to ,  derhj  and  Logan  Hunton, 

district  attorney  of  the  United  States,  for  (he  eastern  district  of  Louis^ 
iana,for  their  attendance  ai  a  district  court  of  the  United  Stages  held 
in  the  city  of  New  Orleans  in  said  district,  May  term,  1849. 

For  daily  compensation,  clerk,  —  days,  at  five  dollars  per 

day,  this  term % 

For  daily  compensation,  attorney,  25  days,  (November  1, 
2,  3,  5,  6,  7,  8,  9,  10,  12,  13,  15,  16,  17,  19,  20,  21,  22, 
23,  24,  26,  27,  28,  29,  30,  1849,)  at  five  dollars  per  day, 
this  term 125  00 


I  hereby  certify  that  the  above  services  have  been  rendered,  and  the 
supplies  furnished  for  and  used  by  the  court,  and  that  the  charges 
therefor  are  legal  and  proper. 

BOB.  M.  LUSHEE,  Cl&rlc. 
Beceived  payment, 

,  Clerk. 

LOGAN  HUNTON, 

Attorney. 
Eastrrn  District  of  Louisiana,  May  term,  1849. 
Examined  and  allowed. 

THEO.  H.  McCALEB, 
United  States  Judge. 
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Thb  United  Stathb 

To  Logan  Huirroir,  Db. 

(Attorney  of  the  United  States  for  the  eastern  district  of  Lonidmi) 

1849. 

June  8,  For  professional  services,  in  the  United  States  district  ooun 
for  the  eastern  district  of  Louisiana,  in  the  following  caoaee, 
May  term : 
The  United  States  vs.  C.  Laborde,  information  under 
the  3d  section  of  the  act  of  3d  March,  1823,  (3d 
Stat,  at  Laree,  782,)  for  resisting  a  «U8tom-honse 
officer ;  tried,  and  prisoner  found  guilty $25  K- 

June  8,  The  United  States  vs.  John  C.  Colby,  information 
under  the  26th  and  50th  sections  of  the  act  of  2d 
March,  1*799,  for  landing  ^oods  without  a  permit ; 
tried,  and  defendant  found  guilty 25  K 

June  11,  The  United  States  vs.  William  Blinken,  information 
in  personum,  for  permitting  passengers'  baggage 
to  be  landed  without  permit,  from  British  barque 
Margaret,  in  violation  of  50th  section  act  of  2d 
March,  1799,  (1  S.  L.,  665,)  tried,  and  judgment 
against  defendant  for  |400 25  (« 

75  « 


I  hare  examined  the  charges  made  in  the  above-named  causes,  o: 
page  one,  and,  finding  them  reasonable  and  proper,  have  allowed  tlif 
same. 

THEO.  H.  McOALEB, 
United  States  Jwige. 

I,  Needier  R.  Jenninjfs,  clerk  of  the  district  court  of  the  Unite: 
States,  for  the  eastern  district  of  Louisiana,  do  hereby  certify  that  Ijo- 
gan  Hunton,  attorney  of  the  United  States,  has  rendered  the  serviees 
above  specified,  and  that  his  charges  therefor  are  legal  and  proper. 

N.  R.  JENNINGS,  Clerk. 

We,  the  undersigned  members  of  the  bar  of  New  Orleans,  and  prac* 
ticins  in  the  district  court  of  the  United  States  here,  do  certify  thai 
the  charges  made  by  Logan  Hunton,  attorney  of  the  United  States,  is 
the  above  account  for  his  services,  are  by  us  deemed  reasonable  and 
proper. 

JOHN  FINNEY, 
P.  E.  BONPORD. 

I,  Alexander  Buchanan,  judge  of  the  fifth  district  court  of  Nev 
Orleans,  one  of  the  State  courts  of  Louisiana,  do  hereby  certify  that 
charges  for  services  similar  to  those  stated  in  the  causes  mentioned  in 
the  above  account  as  having  been  rendered  by  Logan  Hunton,  attor- 
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ney  of  the  United  States,  would  by  me  be  deemed  reasonable  and 
proper,  had  such  services  been  rendered  in  my  court  or  in  any  State 
court. 

A.  BUCHANAN, 
J'udge- fifth  district  court  of  New  Orlea/na. 

Nbw  Orlbaks,  May  3, 1860. 

Beceived  of  W.  S.  Scott,  marshal  eastern  district  of  Louisiana, 
seyenty-five  dollars,  in  full  of  the  abore. 

L.  HUNTON, 
United  States  Attorney. 


Th    United  States 

To  Logan  Hunton,  Dr. 

{As  attorney  of  the  United  States  for  the  eastern  district  qf  Louisiana.) 

For  services  rendered  before  the  United  States  commissioner,  in  the 
preliminary  examinations  ofpersons  charged  with  crimes  and  misde- 
meanors against  the  United  States : 

United  States  vs.  John  Myers,  charged  with  smugglings  under 
19th  section  act  30th  August,  1842,  (6  Statutes  at  Large, 
565,)  examined  before  F.  N.  Haralson,  esq.,  United  States 
commissioner,  and  discharged  7th  June,  1849 $5  00 

United  States  vs.  Thomas  Edmonds,  first  mate  of  barque  Ca- 
barka,  charged  with  an  assault  with  a  dangerous  weapon^ 
examined  before  F.  N.  Haralson,  esq..  United  States  com- 
missioner, and  committed  7th  June,  1849 5  00 

United  States  vs.  Israel  M.  Peabody,  charged  with  an  assault 
on  the  high  seas,  under  3d  section  act  3d  March,  1836, 
(4  Statutes  at  Large,  766,)  examined  before  F.  N.  Haralson, 
esq..  United  States  commissioner,  and  discharged  16th 
June,  1849 6  00 

United  States  vs.  Dominique  Beake  and  David  Hess,  charged 
with  revolt  and  mutiny,  under  2d  section  act  3d  March, 
1835,  (4  Statutes  at  Large,  776,)  examined  before  F.  N. 
Haralson,  esq.,  United  States  commissioner,  and  discharged 
16th  June,  1849 5  00 

20  00 


I,  Francis  N.  Haralson,  United  States  Commissioner  for  Louisiana, 
do  hereby  certify  that  Logan  Hunton^  attorney  of  the  United  States 
for  the  eastern  district  of  Louisiana,  has  rendered  the  services  above 
specified. 

F.  N.  HABALSON,  [seal.] 
United  States  Commissioner  eastern  district  Louisiana. 

I,  Theodore  H.  McCaleb,  judge  of  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  do  hereby  certify  that  F. 
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N.  Haralson  was,  at  the  respectiye  dates  above  specified,  a  dtdj  qnali- 
fied  commissioner  of  the  United  States  for  Louisiana^  and  his  8ign%- 
tures  to  the  above  certificates  are  genuine  and  entitled  to  fnll  fiuthand 
credit 

THEO.  H.  McOALEB, 

United  JSXaiea  Judgt, 
New  Orueans,  June  21,  1849. 

Received,  New  Orleans,  May  3, 1860,  of  W.  S.  Scott,  esq.,  marslial 
eastern  district  Louisiana,  twenty  dollars,  in  full  of  the  above. 

L.  HUNTON, 
United  States  AUomeg, 


[Rejected,  2,200.] 
The  United  States, 

To  LOOAH  HUHTOW Di 

{Attorney  of  the  United  States  for  the  eastern  district  of  Louisiana.) 

For  professional  services  in  the  United  States  district  court  for  the 

eastern  district  of  Louisiana,  in  the  following  criminal  cases,  and  is 

examinations  from  the  1st  of  January  to  the  30th  of  June,  1850, 

inclusive : 

1849.— June  11,  No.  6,584.— The  United  States  vs.  Jean 
Leblond,  indicted  for  smuggling  under  the  19th  section 
of  the  act  of  August  30,  1842.     Not.  pros |50  0) 

December  12,  No.  6,693. — The  United  States  vs.  Mathias 
Wolfe,  indicted  for  smuggling  under  the  19th  section  of 
the  act  of  August  30,  1842.     Convicted 60  CJ 

December  12,  No.  6,601. — The  United  States  vs.  Israel  M. 
Peabody,  indicted  for  smuggling  under  the  19th  section 
of  the  act  of  August  30,  1842 50  M 

1850.— January  21,  No.  6,629.— The  United  States  vs. 
Owen  Finnegan  and  John  Hb^an,  indicted  under  the 
act  of  August  30, 1 T90,  for  resisting  process.     Convicted.         100  W 

January  21,  No.  6,643,— The  United  States  vs.  W.  P. 
Lowrey,  indicted  for  assault  and  battery  on  the  high  seas 
under  the  3d  section  of  the  act  of  March  3,  1825.  Ac- 
quitted          100  00 

February  12,  No.  6,644.— The  United  States  vs.  Civilian 
L.  Sprague,  indicted  for  revolt  and  mutiny  under  the 
1st  and  2d  sections  of  the  act  of  March  3,  1836.  Con- 
victed         200  M 

February  26,  No.  6,636,— The  United  States  vs.  Louis  Con- 
stant and  others,  indicted  for  mutiny  and  revolt  under 
the  1st  and  2d  sections  of  the  act  of  March  3,  1835. 
Mistrial  and  nd.  pros 150  04 

April  22,  No.  6,631.— The  United  States  vs.  Thomas  J. 
Earhart,  indicted  for  embezzling  public  property  under 
the  act  of  April  30, 1790,     Convicted 850  M 
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lAay  9,  No.  6,678.— The  United  States  vs.  Joseph  Eegg 
and  Alexander  Myers,  indicted  for  revolt,  act  of  March 
3,  1835.    Kegp  convicted $200  00 

May  13,  No.  6,677.— The  United  States  vs.  John  Ousack 
and  John  Dorsey,  indicted  for  revolt  under  the  act  of 
March  3,1835,     Convicted 100  00 

May  17,  No.  6,675. — The  United  States  vs.  Thomas  Hogan 
and  nine  others,  crew  of  the  ship  Seargo,  indicted  for 
revolt  and  riot  under  the  act  of  March  3,  1835.  Con- 
victed         250  00 

May  18,  No.  6.653.— The  United  States  V8.  Frank  Thomp- 
son and  others,  indicted  for  revolt,  act  of  March  3, 1836. 
Nol.  pros 50  00 

May  20,  No.  6,603.— The  United  States  vs.  Joseph  Charles 
and  Augustus  Briton,  indicted  for  resisting  custom-house 
officer,  71st  section  of  the  act  of  March  2,  1799 50  00 

May  25,  No.  6,602. — The  United  States  vs.  Joseph  Louis 
Lefevre,  indicted  for  smuggling,  act  of  August  30, 1842, 
30th  section.     Convicted 100  00 

[Exo.]  •       Criminal  examinations, 

1850. — January  2. — ^The  United  States  vs.  Wm.  P.  Lowry, 
charged  with  assault  and  hattery  on  the  high  seas,  ex- 
amined before  United  States  Commissioner  Baldwin, 
and  committed 10  00 

January  2. — The  United  States  vs.  Civilian  L.  Sprague, 
charged  with  mutiny,  act  of  March  3,  1835,  examined 
before  United  States  Commissioner  Baldwin,  and  com- 
mitted   10  00 

March  14. — The  United  States  vs.  Cruix  and  others,  charged 
with  smuggling,  19th  section  of  the  act  of  August  30, 
1842,  examined  before  Baldwin,  United  States  commis- 
sioner, and  discharged 10  00 

March  30. — ^The  United  States  vs.  Knapp,  master,  and 
others,  of  the  ship  Bussia,  charged  with  burning  said 
ship  at  sea,  examined  before  Baldwin,  commissioner, 
and  discharged.     Examination  continued  27  days 360  00 

April  23. — ^The  United  States  vs.  Hogan  and  crew  of  Seargo, 
charged  with  revolt,  committed 10  00 

April  30. — ^The  United  States  vs.  John  Cusack  and  John 
Dorsey,  charged  with  revolt,  examined  before  Baldwin, 
commissioner,  and  committed 10  00 

2,200  00 


I  have  examined  the  charges  made  in  the  above  named  criminal 
cases,  and,  finding  them  reasonable  and  proper,  have  allowed  the  same. 

THEO.  H.  McCALEB, 

United  Staies  Judge. 
Bep.  C.  a  174 2 
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I,  Nudler  B.  Jennie  gs,  clerk  of  the  district  court  of  ibe  United 
Btates  for  the  eastern  district  of  Lonisiana^  do  hereby  certify  that 
Logan  Hunton,  attorney  of  the  United  States,  has  rendered  the  ser- 
vices in  the  above  criminal  cases  specified;  and  that  his  charges  there- 
for are  legal  and  proper, 

N.  R.  JENNINGS,  (7teri, 
By  ROB'T.  M.  LUSHER,  Aasufianl  Clerk. 

We  the  undesigned,  members  of  the  bar  of  New  Orleans  and  prac- 
titioners  in  the  district  court  here,  do  certify  that  the  charges  made 
by  Logan  Hunton,  attorney  of  the  United  States,  in  the  above  account 
for  his  services,  are  by  us  deemed  reasonable  and  proper. 

E.  WABREN  MORSE. 

0.  ROSELIUS. 

I,  James  N.  Lea,  judge  of  the  second  district  court  of  New  Orleans, 
one  of  the  State  courts  of  Louisiana,  do  hereby  certify  that  charges 
for  services  similar  to  those  stated  in  the  causes  mentioned  in  the 
above  account,  as  having  been  rendered  by  Logan  Hunton,  attorney 
of  the  United  States,  would  by  me  be  deemed  reasonable  and  proper, 
had  such  services  been  rendered  in  my  court  or  in  any  State  court. 

J.  N.  LEA, 
Judge  of  the  Second  District  Court  of  Hew  Odeans. 

I,  Joshua  Baldwin,  United  States  commissioner  for  the  eastern  dis- 
trict of  Louisiana,  do  hereby  certify  that  Logan  Hunton,  attorney  or 
the  United  States  for  the  eastern  district  of  Louisiana,  has  rendered 
the  services  above  specified  in  the  criminal  examinations  before  me. 

J.  BALDWIN, 
United  StcUea  Commissioner. 

I,  Theodore  H.  McCaleb,  judge  of  the  district  court  of  the  Unite! 
States  for  the  eastern  district  of  Louisiana,  do  hereby  certify  that 
Joshua  Baldwin,  was,  at  the  date  above  specified,  a  duly  qualified 
commissioner  of  the  United  States  for  Louisiana,  and  his  signature  to 
the  above  certificate  is  genuine  and  entitled  to  full  faith  and  credit. 

THEO.  H.  McCALEB, 

United  States  Judge, 

Note, — The  first  three  items  in  the  foregoing  account  were  properly 
chargeable  in  the  account  of  my  services  ending  31st  December,  lSi% 
but  were  omitted,  and  are  therefore  now  charged  here. 

L.  HUNTON, 
United  States  Attorney. 

New  Orleans,  October  18,  1850. 

Received  of  William  S.  Scott,  esq.,  marshal  of  eastern  district  of 
Louisiana,  two  thousand  two  hundred  dollars,  in  fuU  of  the  within 
account  of  fees  in  criminal  cases. 
(Signed  duplicate  receipts.) 

L.  HUNTON, 
United  States  Attorney. 
$2,200. 
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Abstract  oj  compensation  to  the  derk  and  United  States  attorney  for 
their  attendance  atj  and  travd  to^  the  United  States  district  court  for 
the  eastern  dUtrict  of  Louisiana^  part  December  term^  1850. 

To ,  Olerkj 

B'or  —  days'  attendance  at  said  court,  at  |5  per  diem. 

Por  —  miles'  travel  from  his  residence  to  said  court,  at  ten  cents  per 

mile. 

To  L.  HxjNTON,  United  States  Attorney, 

Pot  18  days'  attendance  at  said  court,  at  $5  per  diem '  $90  00 

For  —  miles'  trayel  from  his  residence  to  said  court,  at  ten  cents  per 
mile. 

I,  N.  R.  Jennings,  clerk  of  the  United  States  district  court  for  the 
eastern  district  of  Louisiana,  do  hereby  certify  that  the  above  services 
lave  been  rendered,  and  that  the  charges  therefor  are  legal  and 
proper. 

N.  R.  JENNINGS,  Clerk. 
By  ROBERT  M.  LUSHER, 
Assistant  U,  8.  derk,  Dis't  Court. 

Eastern  District  of  Loxtisiana,  ) 
Fart  December  term,  1850.      J 

Examined  and  allowed. 

THEO.  H.  McCALEB, 

United  /States  Judge. 

Received  February  3,  1851,  of  Wm.  S.  Scott,  esq.,  United  States 
marshal,  ninety  dollars  in  full  of  the  above. 

L.  HUNTON, 
United  Slates  Attorney. 


Abstract  of  compensation  to  the  clerk  and  United  States  attorney  for 
tlieir  uttevdance  at,  and  travel  to,  the  United  States  district  court  for 
the  eastern  district  of  Louisiana,  part  May  term,  1850. 

To ,  Clerk, 

B^or  —  days'  attendance  at  said  court,  at  $5  per  diem, 

B^or  —  miles'  travel  from  his  residence  to  said  court,  at  ten  cents  per 

mile. 

To  Logan  Hunton,  United  States  Attorney, 

^oT  31  days'  attendance  at  said  court,  at  $5  per  diem ^156  00 

j'or  —  miles'  travel  from  his  residence  to  said  court,  at  ten 
cents  per  mile.  — -— 

155  00 
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I,  N.  B.  JenniDgfl,  clerk  of  the  United  States  district  court  for  the 
eastern  district  of  Louisiana,  do  hereby  certify  that  the  above  senrioN 
have  been  rendered ,  and  that  the  charges  therefor  are  legal  and 
proper. 

N.  R.  JENNINGS, 

U,  8.  Olet'k  DisH  CTL 
By  BOBEBT  M.  LUSHEB, 

Deputy  Clerh 

Eastern  District  of  Louisiana,     ) 
Part  May  temiy  1850.  J 

Examined  and  allowed. 

THEO.  H.  McCALEB. 

United  States  Judge. 

Beceived  one  hundred  and  fifty-five  dollars  in  full  of  the  above  from 
W.  S.  Scott,  esq.,  United  States  marshal. 

L.  HUNTON, 
United  StaJtes  Attorney. 
February  3,  1851. 


Abstract  of  oompensatixm  to  the  clerk  and  United  States  oMomeyfor  ihxt 
attendance  ai  the  United  States  circuit  court  for  the  eastern  distrid 
of  Louisiana^  December  term,  1850. 

To  John  W.  Gurley,  clerk,  for  96  days'  attendance  at  said 

court,  at  |5  per  diem.... $480  00 

For  —  miles'  travel  from  his  residence  to  said  court,  at  10  cents 
per  mile..... 

To  Logan  Hunton,  United  States  attorney,  for  96  days'  at- 
tendance at  said  court,  at  $5  per  diem,  from  January  2  to 
April  26,  1851 480  M 

FoT  —  miles'  travel  from  his  residence  to  said  court,  at  10  cents 
per  mile ; 

960  Ofl 


* 


I,  J.  W.  Gurley,  clerk  of  the  United  States  circuit  court  for  the 
eastern  district  of  Louisiana,  do  hereby  certify  that  the  above  service 
have  been  rendered,  and  that  the  charges  therefor  are  legal  and  proper. 

J.  W.  GUBLEY, 
United  States  Clerk. 
Eahtbrn  DiBTRicrr  of  Louibiaka, 
December  term,  1850. 
Examined  and  allowed. 

THEO.  H.  McCALEB,  United  States  Judge. 

ri  Beceived  from  William  S.  Scott,  United  States  marshal,  $480  in 

^  full  of  the  above. 

j  L.  HUNTON, 

f  United  States  Attorney. 

{  New  OBLSANd,  June  24, 1851. 
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The  United  States  to  Logan  Huntorty  attorney  of  United  States,  eastern 

district  of  Louisiana. 

June,  1850.  To  professional  services  before  Hon.  Th.  H. 

McCaleb  and  Commissioner  Baldwin,  in  the 
criminal  examination  of  United  States  against 
Narcisso  Lopez,  charged  with  violation  of  act 
of  20th  April,  1818^  and  held[  to  bail ;  the 
proceedings  in  this  case  were  begun  and  con- 
ducted pursuant  to  orders  from  the  Executive 
Department  of  the  United  States $600  00 


I  have  examined  the  above  charge  for  services  rendered  in  the  mat- 
ter of  the  examination  of  Narcisso  Lopez,  which  was  a  most  exciting 
and  protracted  examination,  and  do  approve  and  allow  the  above 
charge  as  reasonable  and  proper ;  the  examination  was  commenced 
before  me,  and  continued  before  Commissioner  Baldwin. 

THEO.  H.  McCALEB,  U.  S.  Judgs. 

We  the  undersigned,  members  of  the  bar  of  New  Orleans,  and 
practicing  in  the  supreme  court  of  the  State  as  well  as  the  district  and 
circuit  courts  of  the  United  States,  do  certify  that  the  above  charge 
made  by  Logan  Hunton,  United  States  attorney,  is  by  us  deemed 
reasonable  and  proper. 

B.  WARREN  MORSE. 
MILES  TAYLOR. 

Received  of  Wm.  S.  Scott,  esq.,  marshal  eastern  district  of  Lou- 
isiana, five  hundred  dollars,  in  full  of  the  within. 

L.  HUNTON,  U  S.  Attorney, 
January  8,  1851. 


Abstract  of  compensation  to  the  clerk  and  United  Stales  attorney ,  for 
their  attendance  at  the  United  States  circuit  court  for  the  eastern  dis-^ 
trict  of  Louisiana,     Fart  April  term,  1851. 

To  John  W.  Qurley,  Clerky 

For  50  days'  attendance  at  said  court,  at  |5  per  diem $260  00 

For  —  miles'  travel  from  his  residence  to  said  court,  at  10 
cents  per  mile 

To  Logan  Hunton,  United  States  Attorney , 

For  48  days'  attendance  at  said  court,  at  |5  per  diem,  April 

28  to  June  30,  1851 240  00 

For  —  miles'  travel  from  his  residence  to  said  court,  at  10 
cents  per  mile 

490  00 
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I,  J.  W.  Ourley,  clerk  of  tbe  United  States  circuit  court  for  the 
eastern  district  of  Louisiana,  do  hereby  certify  that  the  above  fgsrm 
have  been  rendered,  and  that  the  charges  therefor  are  legal  aDd])roper, 

J.  W.  GURLEY,  V.  S,  Ckrt 

Eastern  District  op  Louisiana, 
Fart  April  termy  1851. 

Examined  allowed. 

THEO.  H.  McCAIiEB,  U.  S.  Judgt, 

Received  from  Wm.  S.  Scott,  United  States  marshal,  two  hundred 
and  forty  dollars,  in  full  of  the  above. 

L.  HUNTON,  U.  S.  AUami, 
New  Orleans,  June  24, 1851. 


Abstract  of  compensation  to  the  clerk  and  United  States  attorney  for  tiA 
attendance  aty  and  travel  tOy  the  United  Staies  district  court  for  tk 
eastern  district  of  Louisiana^  part  May  term,  1851. 

To ,  Clerky 

For  —  days'  attendance  at  said  court,  at  $5  per  diem 

For  —  miles'  travel  from  his  residence  to  said  court,  at  10 
cents  per  mile 

To  Logan  Hunton,  U.  S.  Attorney y 

For  41  days'  attendance  at  said  court,  at  |5  per  diem $205  ^ 

For  —  miles'  travel  from  his  residence  to  said  court,  at  10 
cents  per  mile « 

205  ^ 

I,  N.  R.  Jennings,  clerk  of  the  United  States  dif^trict  court  forA( 
eastern  district  of  Louisiana,  do  hereby  certify  that  the  above  service 
have  been  rendered,  and  that  the  charges  therefor  are  legal  and  proi^'' 

N.  R.  JENNINGS,  Clerk. 
By  ROB.  M.  LUSHER, 
Deputy  Clerk  U.  S.  District  Court. 

Eastern  District  of  Louisiana, 
Part  May  terrriy  1851. 

Examined  and  allowed. 

THEO.  H.  McCALEB,  U.  8.  Judge- 
May  Termy  stated  sessions^  1861,  United  States  District  Court. 

June  28,  29  ;  July  1,  2,  3,  5,  7 ;  October  24,  25,  28,  29,  30;  A> 
vember  3,  4,  5,  6,  "7,  8,  10, 11,  12,  13,  14,  15,  17,  18,  19,  20,  21,  22, 
24,  25,  26,  28,  29 ;  December  1,  2,  3,  4,  5,  6— in  all,  41  days. 
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Keoeived  from  W.  S.  Soott,  Oniied  States  marshal,  the  ahove  sum  of 
two  hundred  and  five  dollars,  as  stated  above,  for  attendance  at  United 
States  district  court  for  part  May  term,  1851. 

LOGAN  HUNTON,  U.  S.  AtUymey. 

January  10,  1852. 
$205. 


Abstract  of  compensation  to  the  derk  and  United  States  attorney  for 
iJuir  attendance  at^  and  travel  to,  the  United  States  district  court  for 
the  eastern  district  of  Louisiana,  part  December  termy  1851. 

To ,  Clerk, 

For  —  days'  attendance  at  said  coart^  at  $5  per  diem 

For  —  miles'  travel  from  his  residence  to  said  court,  at  10 
cents  per  mile 

To  Logan  Hunton,  United  States  Attorney , 

For  20  days'  attendance  at  said  court,  at  |5  per  diem |100  00 

For  —  miles'  travel  from  his  residence  to  said  court,  at  10 
cents  per  mile 

100  00 

■L 

I,  N.  B.  Jennings,  clerk  of  the  United  States  district  court  for  the 
eastern  district  of  Louisiana,  do  hereby  certify  that  the  above  services 
have  been  rendered,  and  that  the  charges  therefor  are  legal  and  proper. 

N.  R.  JENNINGS,  Clerk. 
By  ROB.  M.  LUSHER, 
Deputy  Clerk  U.  S.  District  Court. 

Eastern  District  ov  Louisiana,  ) 
JPart  December  term,  1861.     J 

Examined  and  allowed. 

THEO.  H.  McCALEB, 

United  States  Judge, 

December  Term,  stated  sessions ^  185 1,  United  States  District  Court. 

December  8,  9,  10,  11,  12,  13,  15,  16,  17,  18,  19,  20,  22,  23,  24, 
26,  27,  29,  30,  31—20  days. 

Received  from  the  United  States  marshal,  William  S.  Scott,  the 
sum  of  one  hundred  dollars,  for  attendance  on  United  States  district 
court,  as  above  stated,  part  December  term  1851. 

LOGAN  HUNTON, 
1 100.  United  States  Attorney. 

New  Orleans,  January  10^  1852. 
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Trbasurt  Depabtmbst, 
Begi^er's  Office^  June  18, 1857. 

I  certify  the  foregoing  to  be  true  copies  of  original  vouclicrsfoT  pay- 
mente  made  to  Logan  Hunton,  late  United  States  district  attomejof 
the  eastern  district  of  Louisiana,  on  file  in  this  office  with  the  accounta 
of  William  T.  Scott,  late  marshal,  adjusted,  per  reports  numbered 
103,462  and  108,601. 

F.  BIGGER,  Regi^Gr. 


B. 

The  United  States  to  Logan  HunUm^  United  States  atiomeg^  Dr,,k 
fees  for  attending  criminal  examinations  be/ore  United  States  comm^ 
sioners  in  the /(Mowing  cases. 

United  States  vs.  A.  H.  Brandt,  charged  before  Commis- 
sioner Baldwin  with  aiding  in  obtaining  a  letter  from  the 
post  office  by  fraud  ;  examination  continued  two  days $10  0$ 

United  State  vs.  Alex'r  Edwards,  charged  before  United 
States  Commissioner  Baldwin  with  assault  upon  the  high 
seas,  with  intent  to  kill ;  examination  three  days ;  Janu- 
ary 20, 1851 15  Of' 

United  States  vs.  — ^ Jackson,  before  Com'r  Haralson, 

charged  with  larceny  on  the  high  seas ;  April  17,  1851...        5  W 

United  States  vs.  Corbett  &  Morris,  charged  with  larceny  on 
the  high  seas ;  examination  three  days 15  00 

Amount 45  00 


Logan  Hunton  being  sworn,  states  that  the  services  stated  in  th^ 
foregoing  account  have  been  rendered  ;  that  the  items  are  correct  and 
legal ;  and  the  amount  of  forty-five  dollars  is  justly  due  to  him,  as  he 
verily  believes,  on  account  of  the  same. 

L.  HUNTON. 

Sworn  to  and  subscribed,  at  New  Orleans,  this  15th  of  December^ 
1853,  before— 

BOB.  M.  LUSHER, 
U.  8.  Commissioner y  eastern  district  of  Louisiana. 


The  United  States  to  Logan  Sunton^  United  States  attorney  for  Ae 
eaMem  district  of  Louisiana^  Dr.,  to  fees  in  the  f (Mowing  cases 
determined  in  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

No.  1. — ^United  States  vs.  Auguste  Melaye,  indicted  for  re- 
ceiving a  bribe  as  officer  of  customs,  ndpros.;  January, 
1852 $5  00 
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tern  2. — United  States  V8.  James  Brennan,  indictment  for 
endeavor  to  make  a  revolt;  verdiot  of  guilty^  and  sentenced 

[February  2,  1862  ;  fee,  including  counsel  fee $50  00 

Item  3. — ^United  States  vs.  William  Gardner,  indictment  for 
endeavor  to  make  a  revolt ;  trial  by  jury,  verdict  guilty, 

and  sentenced  February  17, 1852 •....• 50  00 

[tern  4. — United  States  vs,  James  Boney,  indictment  for  en- 
deavor to  make  a  revolt ;  tried  by  jury ,  and  acquitted  March 

18,  1852 20  00 

[tern  6. — United  States  vs,  16  packages  of  cigars,  informa- 
tion in  rem;  trial  by  jury,  and  judgment  of  forfeiture 

March  15,  1852 20  00 

Item  6. — United  States  vs.  130  cases  of  paper  cigars,  informa- 
tion in  rem;  discontinued  April  12,  1862 5  00 

Item  7. — United  States  vs.  1  package  of  merchandise,  in- 
formation in  rem;  trial  by  jury,  and  judgment  of  forfeiture 

May  10,  1852 20  00 

Item  8. — ^United  States  vs.  Charles  Everhart,  information  in 

personam;  trial  by  jury,  and  acquitted  May  4, 1852 

Item  9. — United  States  vs.  two  pianos,  information  in  rem; 

trial  by  jury,  and  judgment  of  forfeiture  March,  1852 20  00 

Item  10. — United  States  vs.  8  cases  of  cedar  cigar-boxes,  in- 
formation in  rem;  judgment  of  forfeiture  by  default,  May 

4,  1852 20  00 

Item  11. — ^United  States  vs.  M.  Smith,  information  for 
violation  ot  revenue  laws ;  trial ;  verdict  not  guilty  by  jury. 

May,  1852.. 20  00 

Item  12. — United  States  t;^.  One  package  pictures,  libel  on 

admiralty;  decree  of  forfeiture,  Novembers,  1852 20  00 

Item  13. — United  States  vs.  William  Davidson,  indictment 
for  obtaining  letter  from  post  office  by  fraud,  and  purloin- 
ing the  contents ;  trial  by  jury ;  verdict  of  guilty,  and  sen- 
tenced March  30,  1852 50  00 

Item  14. — ^United  States  t;^.  Charles  Lewis,  indictment  for 

assaulting  and  beating  a  seamen  on  high  seas ;  trial  by 

jury  ;  verdict  of  guilty,  and  sentenced  February  10,  1853.      50  00 

Item  15. — United  States  vs.  Kobert  White  and    Thomas 

Clarke,  indictment  for  revolt;   verdict  guilty;   tried  by 

by  jury,  and  sentenced  by  court  February  10,  1853 50  00 

Item  16. — ^United  States  vs.  One  case  of  clocks,  information 

in  rem;  trial  by  jury,  and  judgment  of  forfeiture,  1852 20  00 

Item  17. — United  States  vs.  W.  Corbett  and  J.  E.  Morris, 
charged  with  larceny  on  high  seas,  and  discharged  by 

coart  on  writ  of  habeas  corpus,  February  12,  1853 5  00 

Item  18. — United  States  vs.  William  Whitney,  indictment 
for  larceny  on  the  high  seas ;   trial  by  jury ;  verdict  of 

guilty,  and  sentenced  February,  1853 ...•      50  00 

Item  19. — United  States  vs.  Tracy,  indictment  for  purloin- 
ing from  the  post  office  a  letter  and  embezzling  the  con- 
tents ;  trial ;  verdict  of  guilty,  and  sentenced  April  30, 
1853 60  00 
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Item  20. — ^To  fee  for  removed  case  to  United  States  circait 

courts  United  States  vs.  Two  pianos,  writ  of  error |5  00 

Item  21. — To  fee  for  same  services  in  case  of  United  States 

vs.  One  case  of  clocks,  writ  of  error 5  00 

Item  22. — To  fee  for  same  services  in  case  of  United  States 
t;^.  one  package  merchandise,  removed  to  circait  court, 

W,  E 5  00 

Item  23. — To  fee  for  same  services  in  case  of  United  States 
vs.  167  packages  of  dry  goods,  removed  to  circuit  court  by 

appeal , 5  OO 

Item  24. — To  fees  in  the  following  cases,  in  which  indict- 
ments were  filed  and  discontinued : 
United  States  vs.  Thomas  Edmonds,  March,  1853  $5  00 

United  States  t;«.  C.  Maguire do 5  00 

United  States  t;«.  W.  E.  Stone do 5  00 

United  States  t;«.  J.  P.  Johnston do 5  00 

United  States  vs.  G.  P.  Oldham do 5  00 

United  States  vs.  William  Wurch do 5  00 

United  States  vs.  JohnF.  Harris do 5  00 

35  00 


680  00 


United  States  of  America,    ) 
Eastern  District  of  Louisiana,  ) 

Logan  Hunton,  late  attorney  of  the  United  States  for  the  eastern 
district  of  Louisiana,  being  duly  sworn,  deposes  and  says,  that  the 
services  stated  in  the  foregoing  account  have  been  rendered,  as  therein 
stated,  and  that  all  the  items  charged  are  correct  and  legal,  and  the 
amount  thereof,  as  therein  stated,  is  justly  due  to  him,  as  he  verily 
believes. 

LOGAN  HUNTON. 

Subscribed  and  sworn  to  this  15th  day  of  December,  1 853,  before  me. 

BOB.  M.  LUSHER, 
United  States  Commissioner  eastern  distinct  of  Louisiana. 

I,  Theodore  H.  McCaleb,  judge  of  the  United  States  district  court 
for  the  eastern  district  of  Louisiana,  do  certify  that  I  have  examined 
the  foregoing  account  of  Logan  Hunton,  late  United  States  attorney, 
and  in  my  opinion  the  charge  of  fifty  dollars  in  e^ich  of  the  cases 
numbered  in  said  account,  respectively,  2, 3, 13,14,  16,  18,  and  19,  id 
reasonable  and  proper,  and  ought  to  be  allowed.  All  of  the  said  cases 
were  tried  before  me.  (Jiven  under  my  hand  this  15th  day  of  Decem- 
ber, 1853. 

THEO.  H.  McCALEB, 
United  Stages  District  Judge. 
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Tlie  United  States  to  Logan  Hunton^  linked  States  attorney ^  Dr,,  to 
fees  for  services  in  the  following  cases  tried  and  determined  in  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  Louisiana. 

No.  1. — United  States  vs.  Albert  H.  Brandt,  indicted  for 
aiding  and  abetting  in  obtaining  a  letter  from  the  post  office 
by  fraud  ;  trial  by  iury,  and  acquitted  March,  1851 |20  00 

No.  2. — United  States  vs,  C.  Zechendraft,  proceedings  on 
forfeiture  of  recognizance 5  00 

Item  3. — United  States  vs.  Henry  Seaught  and  John  Ed- 
wards, indictment  for  endeavor  to  make  revolt ;  trial  by 
)ury,  £dwards  sonvicted  and  sentenced,  Nov.  10,  1852 50  00 

Item  4. — United  States  vs.  Edward  Bevens,  indictment  for 

mutiny,  noZ.  pro«.,  November  29,  1852 6  00 

Item  5. — United  States  vs.  Oliver  Boups,  indicted  for  man- 
slaughter ;  trial  and  verdict  of  acquittal,  January,  1853..       20  00 

Item  6. — Onited  States  vs.  C.  Zechendraft,  indictment  for 
fraudulently  obtaining  a  letter  from  the  post  office  and  em- 
bezzling contents ;  trial  and  verdict  of  acquittal,  Jan. ,  1853.       20  00 

Item  7.— United  States  vs.  Q.  Dorsey,  pension  agent,  judg- 
ment for  $6,282,  by  default 10  00 

Item  8. — United  States  vs.  Sampson  Harrington,  indictment 
for  beating  a  seaman  without  justifiable  cause;  nol.  pros., 
entered,  January,  1853 • 5  00 

las  00 


Eastern  District  of  Louisiana. 

Logan  Hunton,  late  attorney  of  the  United  States,  deposes  and  says 
that  the  services  stated  in  the  foregoing  account  have  been  rendered ; 
that  all  the  items  are  correct  and  leg>l,  and  the  amount  as  therein 
Ftated  is  justly  due  to  him  as  he  verily  believes. 

LOGAN  HUNTON. 

Sworn  to  and  subscribed  at  New  Orleans,  this  15th  December,  1853, 
before 

ROBERT  M.  LUSHER, 
U.  S.  Commissioner  Eastern  District  Louisiana. 

I,  Theodore  H.  McCaleb,  judge  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  have  examined  the  fore- 
going account,  and  am  of  the  opinion  that  the  charge  of  fifty  dollars 
for  sei  vices  rendered  in  the  case  of  United  States  vs.  Seaught  and  Ed- 
wards, indicted  and  found  guilty,  is  a  reasonable  and  proper  charge, 
and  ought  to  be  allowed.  Given  under  my  hand  this  15th  day  of 
December,  1853. 

THEO.  H.  McOALEB, 
United  States  Judge. 
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Trbasuby  Depabtmbnt, 
Comptroller's  Office^  December  30, 1853. 

Sir  :  In  adjasting  the  accounts  of  William  8.  Scott,  late  United 
States  marshal  for  the  eastern  district  of  Louisiana,  (per  report  No. 
108,601,)  it  was  found  that  he  had  paid  about  $4,000  to  the  attorney, 
Mr.  Logan  Hunton,  on  the  principle  of  a  quantum  meruit  compensa- 
tion. Mr.  Seaman  decided,  as  Acting  C!omptroller,  that  the  payment 
was  an  illegal  one ;  but,  as  it  was  made  in  good  faith,  that  the  mar- 
shal should  be  duly  credited  with  the  same,  and  the  attorney  charged. 

As  the  last  decision  has  not  yet  been  carried  into  effect,  I  have  to 
request  that  you  will,  at  your  earliest  convenience,  state  an  acconQt 
between  the  United  States  and  Mr.  Hunton,  charging  the  latter  in 
accordance  with  the  decisions  of  report  No.  108,601. 

I  enclose  certain  accounts  received  from  Mr.  Hunton  for  his  serrioes 
in  1851-'62,  and  '53.  These  accounts  have  been  stated  under  the  pro- 
visions of  the  act  of  26th  February  last,  and  appear  to  be  correct. 
The  sum  of  these  accounts,  to  wit,  $760,  should,  in  my  opinion,  be 
admitted  to  the  credit  of  Mr.  Hunton  in  the  account  to  be  stated  bj 
you.  Some  of  the  fees  charged  are  for  services  in  revenue  cases,  and 
in  the  ordinary  course  of  business  would  be  chargeable  to  the  expenses 
of  collecting  the  revenue.  In  the  present  case,  however,  I  think  it 
safer  not  to  divide  the  account,  but  to  admit  the  whole  as  an  offset  in 
part  to  the  sum  with  which  he  is  to  be  debited. 
Most  sincerely  yours, 

ELISHA  WHITTLESEY,  OomptroUer. 

T.  L.  Smith,  Esq.,  First  Auditor  of  the  Ireasury. 


Trbasurt  Dbpartment,  Register's  Office, 

June  18,  1857. 

I  certify  the  foregoing  to  be  true  copies  of  original  vouchers,  and  of 
original  letter  of  the  Comptroller  of  the  Treasury  Department,  dated 
December  30,  1853,  on  file  in  this  office  with  the  accounts  of  Logan 
Hunton,  adjusted  per  report  numbered  737. 

F.  BIGGER,  Register. 


0. 

The  United  States  to  Logan  Huntonj  attorney  of  the  United  States  fof 
the  eastern  district  ofLouisianaj  Dr.y  for  profeasional  services  in  tht 
United  States  district  court j  eastern  district j  Louisiana  from  May  28, 
1849,  to  June  30,  1849,  both  indusive^  in  the  following  land  causes, 
under  act  of  June  17,  1844.— (5  S.  L.,  676.) 

The  numbers  are  those  of  the  land  docket,  district  court. 

25. — ^Executors  of  N.  Girod  vs.  United  States,  for  400  arpents 
on  bayou  Cheniere ;  tried  May  30,  1849;  judgment  of  dis- 
missal in  favor  United  States $100  OO 
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)8. — A.  B.  Bomaii  V8.  United  States,  for  5,828  arpents  on 
Mississippi  river,  aboat  60  miles  abovo  New  Orleans;  tried 
June  2, 1849;  judgment  against  United  States,  June  8, 
1849 $200  00 

46  — Joseph  Hughes  vs.  United  States,  for  1,600  arpents  on 
the  Atchafalaya ;  tried  June  2,  1849 ;  judgment  against 
United  States,  June  7,  1849 100  00 

54. — Heirs  of  L.  Alston  va.  United  States,  for  1,600  arpents 
at  Bound  island ;  tried  May  28,  1849 ;  judgment  of  dis- 
missal in  favor  United  States 100  00 

60.— E.  W.  Carriene  et  al.  vs.  United  States,  for  102,360 
arpents  of  the  Bastrop  grant ;  tried  May  28,  1849 ;  judg- 
ment against  United  States,  June  11,  1849 500  00 

61. — Powers  and  heirs  va.  United  States,  for  about  75,000 
arpents  on  the  Tickfau  ;  tried,  and  judgment  of  dismissal  in 
favor  United  States,  June  14,  1849 500  00 

64. — ^^Gkircia  ei  al.  va.  United  States,  for  16,000  arpents  in 
St.  Helena ;  judge  refuses  to  try,  having  been  of  counsel    100  00 

66. — Bobert  Boberts  va.  United  States,  for  a  tract  on  the 

Mississippi  river  for arpents ;  tried  May  30,  1849  ; 

judgment  of  dismissal  in  favor  United  States,  same  day...     100  00 

67. — Powers'  heirs  va.  United  States,  for  40,019  arpents  on 
the  Tickfau ;  tried  and  submitted ;  judgment  of  dismissal, 
June  14,  1849 250  00 

68. — Dacros  et  al,  va.  United  States,  for  the  rear  of  20  arpents 
front  on  Mississippi,  extending  to  Lake  Borgne ;  triea  and 
submitted  May  17, 1849 ;  judgment  against  United  States, 
June  8,  1849 100  00 

69.— Chew  &  Belf  w.  United  States,  for  120,000  arpents  in 
West  Florida;  tried  May  30,  1849;  judgment  against 
United  States  for  80,000  arpents 300  00 

120.— Heirs  of  John  Lynd  va.  United  States 250  00 

122. — Francois  Cousin  va.  United  States,  for  4,800  arpents  ; 

Ser  Spanish  grant  1,769 ;  tried,  and  judgment  of  dismissal, 
[ay  30,  1849 150  00 

126. — Sotomayer  et  al.  va.  United  States,  for  20,000  arpents 

on  Tickfau ;  tried,  and  judgment  of  dismissal  May  30, 1849     250  00 

127. — Portier  et  al.  va.  United  States,  for  40  arpents  rear  of 
plantation  in  parish.St.  Charles ;  tried  and  submitted  May 
28, 1849  ;  judgment  against  United  States,  June  9, 1849...     100  00 

131. — Constance  Le  Blanc  va.  United  States,  for  70  arpents 
front  by  40  deep  in  Opelousas ;"  tried  May  30, 1849 ;  judg- 
ment against  United  States,  June  11,  1849 150  00 

132.— D.  W.  Coxe  va.  United  States,  for  one-half  of  Maison 
Bouge  grant;  tried  May  30,  1849;  judgment  against 
United  States,  June  5,  1849 500  00 

134. — ^Yilemont  et  al.  va.  United  States,  for  rear  of  nlanta- 
tion  about  8  leagues  above  New  Orleans ;  tried,  ana  judg- 
ment against  United  States,  June  11,  1849 100  00 
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135. — ^Macarty  vs.  United  States,  for  sundry  tracts  on  Bayou 
Yermillion  ;  tried  May  30,  1849 ;  judgment  against  Uni- 
ted States,  June  11,  1849 $250  00 

136. — ^Pintard  vs.  United  States,  for  4,090  arpents  granted 
to  Jno.  Lynd;  tried,  and  judgment  against  United  States, 
June,  1849 100  00 

137. — A.  Fellerin,  et  al ,  t;^.  United  States,  for  f  league  front 
by  1^  in  depth,  Opelousas  ;  tried  May  29, 1849  ;  judgment 
against  United  States,  June  11,  1849 150  0(i 

143.— Heirs  of  Samuel  Elkins  vs.  United  States,  for  30,000 
arpents  on  river  Amite ;  tried  May  29,  1849  ;  judgihent 
against  United  States,  June  7,  1849 250  00 

144. — Ange  Pauline  Dufresne  t;^.  United  States,  for  20^000 
arpents  of  Bastrop  grant ;  plea  to  the  jurisdiction  argued 
and  sustained  in  favor  of  the  United  States,  May  28, 1849..     150  0«> 

145. — Smith  &  Brent  vs.  United  States,  for  12,720  acres  of 
Bastrop  grant ;  plea  to  the  jurisdiction  argued  and  sus- 
tained in  favor  of  the  United  States,  May  29,  1849 150  00 

146. — Heirs  of  Powers  vs.  United  States,  for  30,000  arpents 
in  district  of  Baton  Ronge  ;  tried  ;  judgment  against  Uni- 
ted States  for  22,700  arpents,  June  14,  1849 250  GO 

147. — Henry  Marcellus  Flury  vs.  United  States,  for  two 
square  leagues  in  Natchitoches 50  Oi*' 

5,200  0(» 


I  have  examined  the  charges  made  in  the  above  named  causes  on 

Sages  1,  2,  and  3,  inclusive,  and,  finding  them  reasonable  and  proper, 
ave  allowed  the  same. 

THEO.  H.  McCALEB, 

United  States  Judge, 

I,  Nudler  R.  Jennings,  clerk  of  the  district  court  of  the  Uniteo 
States  for  the  eastern  district  of  Louisiana^  do  hereby  certify  that 
Logan  Hunton,  attorney  of  the  United  States,  has  rendered  the  ser- 
vices  above  specified,  and  that  his  charges  therefor  are  legal  and  proper, 
and  that  he  has  been  assisted  in  the  same  by  Thomas  J.  Duraut. 

N.  R.  JEJSNINGS,  Clerk. 

We  the  undersigned,  members  of  the  bar  of  New  Orleans,  and  prac- 
ticing in  the  district  court  of  the  United  States  here,  do  certify  that 
the  charges  made  by  Loi<an  Hunton,  attorney  of  the  tjnited  States  in 
the  above  account  for  his  services,  are  by  us  deemed  reasonable  and 
proper. 

C.  ROSELIUS. 
LS.  JANIN. 

1,  Alexander  Buchanan,  judge  of  the  fifth  district  court  of  IS'ew 
Orleans,  one  of  the  State  courts  of  Louisiana,  do  hereby  certify  that 
charges  for  services  similar  to  those  stated  in  the  causes  mentioned  in 
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tbe  above  accoant,  as  having  been  rendered  by  Logan  Hunton,  attorney 
of  the  United  States,  would  by  me  be  deemed  reasonable  and  proper^ 
had  such  services  been  rendered  in  my  court,  or  in  any  State  court. 

A.  BUCHANAN. 

I  renounce,  in  favor  of  Logan  Hnnton,  esq.,  attorney  of  the  United 
States  for  the  eastern  district  of  Louisiana,  all  claim  which  I  may 
have  upon  the  United  States  for  my  professional  services  in  the  suits 
enumerated  in  the  above  list,  whether  rendered  before  or  since  the 
termination  of  my  o£Scial  service. 

THOMAS  J.  DURANT, 

Late  Attorney  United  States. 

FiBST  Auditor's  Office, 

June  15,  185T. 

I  certify  the  foregoing  to  be  a  true  copy  of  the  original  account  on 
file  in  this  office. 

T.  L.  SMITH,  Auditor. 


D. 

Tbkasuky  Department, 
First  Auditor's  Office,  April  20,  1850. 

Sir  :  I  have  the  honor  to  enclose  to  you  two  of  your  accounts,  one 
3f  which  is  payable  immediately  by  the  marshal,  as  you  will  see  by 
refeieiice  to  the  4th  sec.  act  of  May  8^  1792,  and  the  other  is  payable 
in  part  by  the  Post  Office  Department,  and  the  balance  by  the  mar- 
shal. Your  attention  is  called  to  the  notes  endorsed  on  said  accounts. 
Your  account  for  services  in  land  suits  will  be  taken  up  and  dis- 
posed of  in  its  order. 

I  have  the  houoro  be,  sir,  very  respectfully,  your  obedient  servant, 

T.  L.  SMITH, 
First  Auditor. 
LooAN  HuNTON  Esq., 

U.  S.  Attorney y  New  Orleans. 

I  certify  the  foregoing  to  be  a  true  copy  from  the  records  of  the 
b^irst  Auditor's  Office. 

T.  L.  SMITH, 
Auditor. 


E. 

Treasury  Department, 
First  Auditor's  Office,  May  9, 1850. 

Sir  :  Your  letter  of  April  30,  asking  instructions  about  your  ao- 
ounts,  has  been  received.  In  reply,  you  are  informed  that  all  fees  in 
riminal  cases,  whether  the  crimes  were  committed  on  the  seas  or  on 
a.nd,  in  which  the  United  States  government  is  a  party ,  are  taxed 
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by  court,  and  verified  as  directed  in  my  letter  of  the  20th  ultimo,  and 
«hoald  be  paid  by  the  marshal  and  rendered  to  the  department  only 
in  his  accounts. 

Fees  in  civil  suits  should  be  properly  verified  and  rendered  by 
yourself  to  the  department,  per  abstract. 

Compensation  for  attendance  on  and  travel  to  courts,  like  fees  in 
criminal  cases,  should  be  paid  by  the  marshal,  and  rendered  with 
the  necessary  vouchers  to  the  department,  per  adjustment. 
Very  respectfully, 

T.  L.  SMITH, 
Firgt  Auditor, 
Logan  Hunton,  Esq., 

V.  S.  Attorney f  New  Orleans. 

I  certify  the  foregoing  to  be  a  true  copy  from  the  recorda  of  the 
First  Auditors  Office. 

T.  L.  SMITH, 

First  Auditor. 


F. 

Treasury  Department, 
First  Auditor*  s  Office^  Jcmuary  31,  1851. 

Sir:  Your  letter  of  January  8,  (instant,)  and  the  accompanying  ac- 
counts from  July  1,  1849,  to  June  30,  1850,  have  been  received. 

The  accounts  will  take  the  usual  course  of  emolument  accounts. 

You  seem  to  misapprehend  the  nature  of  the  semi-annual  returns 
required  by  act  of  May  18, 1842.  According  to  the  construction  given 
said  act  by  the  Treasury  Department,  clerk  hire,  office  rent,  and  aU 
office  expenses  are  payable  out  of  your  official  emoluments,  and  are 
only  used  to  abate  or  reduce  the  surplus  which  you  would  otherwise 
be  required  to  pay  into  the  treasury. 

In  regard  to  your  account  for  services  in  land  cases,  I  have  to  in- 
form you  that  it  has  been  delayed  to  await  the  final  action  of  the  de- 
partment, under  the  late  decision  of  the  Attorney  General  in  Mr. 
JDurant's  case,  the  same  question  being  involved  in  your  accoantd  that 
were  in  Mr.  Durant's.  It  is  now  understood  that  Mr.  Durant's  claimi 
have  been  rejected.  If  so^  of  course  yours  will  not  be  allowed.  The 
account  is  subject  to  your  order. 

Very  respectfully,  your  obedient  servant, 

M.  H.  MILLER,  Acting  Auditor. 

Logan  HuirroN,  Esq. 

U.  S.  Attorney f  New  Orleans^  La. 

» 

I  certify  that  the  foregoing  is  a  true  copy  from  the  records  of  the 
First  Auditor's  office. 

T.  L.  SMITH,  Auditor. 
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G. 

Treasurt  Department, 
First  Auditor's  Office,  Febrtmry  20,  1851. 

Sir  :  Your  emolument  accounts  for  half  years  ending  December  31, 
1849,  and  June  30,  1860,  respectively,  are  herewith  returned.  Tour 
attention  is  directed  to  an  endorsement  on  the  back  of  the  account  for 
half  year  ending  31st  December,  1849. 

In  cases  where  the  attorney's  compensation  falls  below  the  max- 
imum no  balances  are  reported,  the  accounts  being  informally  passed 
by  the  accounting  officers.  When  a  surplus  appears,  the  accounts  are 
regularly  adjusted  and  the  officers  required  to  deposit  the  amount. 

The  only  compensation  to  which  you  are  entitled,  under  Mr.  Crit- 
tenden's opinion,  as  interpreted  by  the  accounting  officers,  is :  first, 
per  diem  and  mileage  ;  second,  salary  ;  and,  third,  fees  in  admiralty 
causes,  under  sec.  4,  chap  19,  Statutes  at  Large,  vol.  1,  page  625. 

Very  respectfully, 

T.  L.  SMITH,  Auditor. 

L.  HuNTON,  Esq., 

United  States  Attorney,  New  Orleans. 

I  certify  the  foregoing  to  be  a  true  copy  from  the  records  of  the 
First  Auditor's  Office.  ; 

T.  L.  SMITH,  Auditor. 


H. 

Treasury  DEPARTMKifT, 
First  Auditor's  Office,  AprS  9,  ISoT. 

Sir:  In  reply  to  your  letter  of  the  31st  ult.,  I  have  to  inform  you* 
that  my  letter  of  May  9,  1850,  related  to  the  manner  of  paying  fees 
in  criminal  cases,  but  did  not  authorize  the  payment  of  such  fees  as 
are  not  provided  for  by  law. 

Previous  to  the  decision  of  the  Attorney  General,  in  case  of  Durant, 
fees  in  criminal  cases  were  allowed,  on  usage,  to  the  United  States  • 
attorney  for  the  district  of  Louisiana.  In  this  case,  however,  the  First  - 
Comptroller  raised  the  question  of  the  legality  of  such  charges,  and- 
decided  against  this  allowance  ;  an  appeal  was  taken  to  the  Secret^j^ 
of  the  Interior,  and  by  him  the  case  was  referred  to  the  Attorney 
General,  who  sustained  the  Comptroller's  decision.  My  letter  of  the 
20th  February  last,  as  indicated  therein,  was  written  with  reference 
to  this  decision. 

Very  respectfully, 

T.  L.  SMITH,  Auditor. 

Logan  Hunton,  Esq., 

United  States  Attorney,  New  Orleans. 

I  certify  the  foregoing  to  be  a  true  copy  from  the  records  of  the 
First  Auditor's  Ofl$ce. 

T.  L.  SMITH,  Auditor 
Rep.  a  C.  174 3 
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I. 

T%6  United  States  to  Logan  HuntoHy  district  aitomey  of  the  United 
States  for  the  eastern  district  of  Louisianay  for  services  rendered  in 
the  following  criminal  cases  in  the  United  Staies  circudt  courts  eastern 
district  of  Louisiana^  during  six  months^  beginning  January  1  amd 
ending  June  30,  1851,  instituted  by  the  order  of  the  Executive  of  the 
United  States  against  N.  Lopez: 

Mabch  Ty  1861. 

United  States  vs.  Narcisso  Lopez,  iDdictment  under  6th 
section  act  April  20,  1818;  United  States  vs.  John 
Henderson  and  others,  indictment  under  same  law; 
United  States  vs.  Theodore  O'Hara  and  others,  indict- 
ment under  same  law ;  United  States  vs.  L.  J.  Sigar, 
indictment  under  same  law ;  United  States  vs.  Lewis, 
master  steamship  Creole,  indictment  under  same  law...    $5,000  00 


I,  Theodore  H.  McCaleb,  judge  of  the  United  States  district  court, 
eastern  district  of  Louisiana,  ha7e  examined  the  charges  made  in  the 
above  named  criminal  cases^  and,  finding  the  same  reasonable  and 
proper,  hare  allowed  the  same. 

THEO.  H.  McCALEB, 

United  Stai;es  District  Judge, 

I,  J.  W.  Gurley,  clerk  of  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  do  hereby  certify  that  Logan  Han- 
ton,  attorney  of  the  United  States  for  the  eastern  district  of  Louisiana, 
has  rendered  the  services  in  the  above  criminal  cases  specified,  and 
.that  his  charges  therefor  are  legal  and  proper. 

J.  W.  GURLEY,  Cferi. 

We^  the  undersigned,  members  of  the  bar  of  New  'Orleans,  and 
practitioners  in  the  United  States  circuit  court  here,  do  certify  that 
the  charges  made  by  Logan  Hunton^  attorney  of  the  United  States, 
in  the  above  account  for  his  services,  are  by  us  deemed  reasonable  and 
proper. 

JNO.  R.  GRTMES, 
GARNELL  DUNCAN, 
WM.  RANDOLPH, 
C.  ROSELIUS, 
J.  P.  BENJAMIN, 
MILES  TAYLOR. 

I,  J.  N.  Lea,  judge  of  the  second  district  court  of  New  Orleans,  one 
of  the  courts  of  the  State  of  Louisiana,  do  hereby  certify  that  charges 
for  services  similar  to  those  stated  in  the  cases  mentioned  in  the  tore- 
going  account,  as  having  been  rendered  by  Logan  Hunton,  attorney 
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of  the  United  States,  would  by  me  be  deemed  reasonable  and  proper 
had  such  services  been  rendered  in  any  State  court  of  the  State  of 
Louisiana  by  an  attorney  authorized  to  receive  pay  and  compensation 
for  his  services  in  proportion  to  the  labor  and  ability  required^  and  in 
proportion  to  the  importance  of  the  case. 

J.  N.  LEA, 
Judge  of  Second  District  Court  of  New  Orleans, 

Treasury  Dbpartmbnt, 
Comptroller's  Office^  June  19,  1857. 

I  certify  that  the  foregoing  is  a  true  copy  of  the  original  now  on  file 
in  this  office. 

W.  MEDILL,  Comptrdler. 


J. 

Treasury  Dspartiient, 
Comptroller's  Office,  September  15,  1851. 

Sir  :  In  pursuance  of  your  letter  of  the  30th  of  July,  referring  to 
me  for  examination  the  account  of  Logan  Hunton^  esq.,  district  at- 
torney ot  the  United  States  for  the  eastern  district  of  Louisiana,  and 
requesting  me  to  give  my  views  fully  "  in  regard  to  its  merits ^  both  in 
law  and  in  equity f"  I  have  examined  the  account  of  Mr.  Hunton,  and 
the  questions  of  law  involved  in  it,  and  re-pectfully  submit  the  fol* 
lowing  report: 

The  account  is  for  services  rendered  in  the  prosecution  of  five  crim- 
inal causes,  in  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  in  the  name  of  the  United  States,  being  indict- 
ments for  a  violation  of  the  6th  section  of  the  neutrali^  act  of  April 
20,  1818,  found  and  prosecuted  during  the  six  months  beginning 
January  1  and  ending  June  30,  1851.  The  first,  against  Narcisso 
Lopez ;  second,  against  John  Henderson  ;  third,  against  Theodore 
O'Hara  and  others ;  fourth,  against  Lewis,  master  of  the  shipCreole, 
for  which  services  there  is  made  a  general  charge  of  |5,000. 

The  judge  of  that  district  has  certified  that  he  had  examined  the 
charges  made  in  said  criminal  cases,  and,  finding  the  same  reasoncMe 
and  proper  J  allowed  the  same ;  and  the  clerk  has  certified  that  Air. 
Hunton  rendered  the  services,  and  that  his  charges  therefor  are  legal 
and  proper.  Several  members  of  the  bar  at  New  Orleans  have  signed 
a  certificate  that  the  charges  in  the  account  are  by  them  deemed 
reasonable  and  proper  ;  and  the  judge  of  the  second  district  court  of 
New  Orleans  certifies  that  charges  for  similar  services,  if  rendered  in 
a  State  court,  would  be  deemed  by  him  re  isonable  and  proper^  con- 
sidering the  labor  and  ability  required,  and  the  importance  of  the 
causes. 

On  such  a  general  statement,  and  auch  certificates,  the  whole 
amount  of  $5,000  is  claimed.  I  have  had  general  information,  through 
the  newspapers  of  the  day,  that  there  was  a  jury  trial  of  one  of  the 
causes,  and  perhaps  more ;  but  there  is  nothing  appearing  upon  the 
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iaoe  of  the  account,  or  in  the  certificates  in  support  of  it,  or  e?en  in 
the  letter  of  Mr.  Hunton,  showing  how  many  of  the  causes  have  been 
tried  hj  jury,  or  whether  any  of  them  have  been  so  tried.  There  is 
nothing  to  show  how  much  time  he  was  employed  in  attending  to  those 
causes,  except  that  he  says  in  hia  letter  to  me,  written  at  New  York, 
dated  7th  August,  1861,  he  was  employed  about  two  months. 

In  order  to  estimate  the  value  of  the  services  of  Mr.  Hunton,  either 
at  law  or  in  equity,  all  these  things  should  appear  clearly^  distinctly, 
and  fully  upon  the  &ce  of  the  accounts  and  the  certificates,  or  in  ac- 
companying explanations,  either  sworn  to  or  certified. 

Mr.  Hunton  seems  to  suppose  that  the  certificate  of  the  judge  is 
conclusive,  both  as  to  the  legality  of  the  charge  and  the  amount  of  it. 
He  cites,  first.  Statutes  at  Large,  page  92  j  (section  35  of  the  judiciary 
act  of  1T89 ;)  ditto,  page  625,  (section  4  of  the  fee  bill  of  February  28, 
1799  ;)  fifth,  Statutes  at  Large,  427,  (the  provision  limiting  fees  in 
certain  cases,  contained  in  the  appropriation  act  of  March  3, 1841;) 
Attorney  General  Butler'a  opinion,  of  July  5,  1837,  in  the  case  of 
Baker,  district  attorney  of  Illinois,  in  volume  of  Attorneys  Greneral 
Opinions,  page  1141 ;  Attorney  Greneral  Nelson's  opinion,  of  Decem- 
ber, 1843,  in  the  case  of  Hofiman ;  and  the  opinion  of  Attorney 
General  Mason,  of  November,  1845,  in  the  case  of  Balie  Peyton. 

The  ground  assumed  is  as  follows : 

There  are  no  taxable  fees  allowed  to  attorneys  in  the  supreme  court 
of  Louisiana,  their  compensation  not  being  taxable  fees  or  costs,  bat 
a  quantum  meruit,  or  such  sum  as  may  be  agreed  on  between  clients  and 
their  attorney .  Such  being  the  State  practice,  it  is  claimed  that  quantam 
meruit  compensation  constitutes  such  fees  in  the  State  as  are  allowed 
in  the  supreme  court  thereof,  within  the  meaning  of  the  4th  section 
of  the  fee  bill  of  February  28,  1799.  In  support  of  this  view,  the 
opinion  of  Atttorney  General  Mason,  of  November,  1845,  in  the  case 
of  B.  Peyton  is  cited,  and  the  usage  which  has  grown  up  under  it  is 
insisted  on.  The  whole  ground  and  law  was  examined  by  Attorney 
General  Crittenden,  in  his  opinion  of  September  30,  1850,  in  the  case 
of  Mr.  Durant,  the  predecessor  of  Mr.  Hunton,  and  he  overturned 
the  principles  decided  by  Attorney  General  Mason,  and  the  usages 
under  it,  which  are  not  in  accordance  with  the  statutes  of  the  United 
States,  nor  with  the  decision  of  Attorney  General  Butler,  in  the  case 
of  Baker.  Mr.  Crittenden  says,  in  Durant's  case:  "The  true  con- 
struction of  the  two  acts  is,  I  think,  to  regard  the  law  of  Louisiana 
as  regulating  his  fees.  If  there  be  no  such  law  of  Louisiana,  (and  it 
is  alleged  there  is  none,)  then  the  criterion  or  standard  supposed  and 
referred  to  by  Congress  for  the  liquidation  of  these  fees  Acw  faikd. 
And  what,  then,  is  the  legal  consequence  ?  Are  the  accounting  oflScers 
of  the  treasury  to  supply  this  deiect  of  law,  and,  in  place  of  the  cer- 
tain legal  rule  supposed  by  Congress  to  exist,  substitute  their  own 
uncertain  estimate  of  the  value  of  professional  services  ?  I  think  not. 
The  exercise  of  such  a  discretion  does  not  belong  to  them.  Congress 
alone,  aa  it  eeems  to  me,  can  fiupply  the  omimjon  and  furnish  Hit 
remedy.*'    . 

Mr.  Hunton  says:  "I  rely  upon  the  usage  of  the  government  in 
settling  the  accounts  of  my  predecessors ;  that  usage  has  been  to  allow 
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oompensatioQ  upon  the  principles  of  a  quantum  meruit  in  each  cas^ 
in  the  United  States  courts  in  Louisiana  when  the  fees  for  similar  ser- 
vices are  not  fixed  hj  the  law  of  the  State."  It  is  true  there  was 
such  usage  for  a  short  time,  and  to  a  limited  extent^  but  it  was  dis- 
approved and  overturned  as  an  abuse  by  Mr.  Attorney  General  Crit- 
tenden in  his  opinion  in  Mr.  Dnrant's  case,  and  as  being  contrary  to 
law.  I  examined  the  claim  of  Mr.  Durant,  and  assigned  my  reasons 
for  disallowing  all  but  one  item  of  it  at  large.  As  the  question  of 
Mr.  Durant's  emolument  account  was  involved,  my  opinion  and  the 
papers  were  placed  in  the  hands  of  Mr.  Ewing,  Secretary  of  the  In- 
terior. He  coAfir med  my  opinion  in  each  particular^  except  in  the 
item  I  thought  should  be  allowed,  and  that  he  disallowed,  so  that 
the  whole  claim  was  rejected.  The  subject  was  referred  to  the  Attor- 
ney Gtener^l,  and  was  decided  by  Mr.  Crittenden  after  his  appointment 
in  1850. 

There  is  a  clause  in  the  act  of  March  3, 1841,  in  relation  to  the  fees 
of  marshals,  district  attorneys,  and  clerks,  in  certain  cases,  allowing 
them  in  cases  not  provided  for  by  State  laws  such  fees  as  are  allowed 
by  law  according  to  the  then  existing  usage  and  practice  of  the  courts 
•of  the  United  States. 

Mr.  Durant  and  some  others  have  urged  that  that  clause  legalized 
all  usages  in  relation  to  the  taxation  and  allowance  of  fees  to  those 
officers  then  existing,  whether  they  were  in  accordance  with  law  or 
not.  But  Mr.  Crittenden  thought  otherwise,  and  in  Mr.  Durant's 
case  he  disregarded  as  not  legal  the  usages  which  had  previously  pre- 
vailed in  relation  to  the  taxation  of  costs  in  that  State.  The  con- 
struction contended  for  is  contrary  to  the  words  of  the  act  which 
allows  such  fees  as  are  now  ^^  allowed  by  law  according  to  the  existing 
usage,"  &c.  The  obvious  intention  of  Congress  in  using  these  words 
was,  to  continue  in  force  the  legal  usage  and  practice  of  taxingcosts 
in  accordance  with  the  provisions  of  the  fee  bill  of  February  28, 
1799,  jn  cases  provided  for  by  that  fee  bill,  and  not  provided  for 
by  the  State  fee  bill.  Those  words  only  continue  in  force  the  old 
law  in  certain  cases,  and  the  legal  usages  and  practice  under  it, 
but  do  not  refer  to,  nor  legalize,  any  usages  or  practice  which 
nay  have  grown  up  in  any  of  the  courts  of  the  United  States  con- 
trary to  the  fee  bill  of  1799,  and  in  violation  of  the  laws  in  force 
at  the  time  of  the  passage  of  the  act  of  March  3,  1841.  No  usage  or 
practise  can  be  legal,  unless  it  is  in  accordance  with  law.  If  it 
violates  the  law,  it  is  an  abuse — a  sort  of  mal-practice,  and  not  a  legal 
usage.  See  3  Burrows,  17  67,  Money  vs.  Leech,  where  it  is  said: 
''But  a  usage  to  grow  into  a  law  ought  to  be  general  usage j  comnvwMr 
ier  usitataj  €t  apprcbata  ;  and  which,  after  long  continuance,  it  would 
be  mischievous  to  overturn.*'  ^^  No  degree  of  antiquity  can  give  sanc- 
tum to  a  usage  bad  in  itsdf*' 

The  usage  allowing  district  attorneys  in  some  of  the  States  a  quan- 
turn  meruit  compensation  is  local,  confined  to  a  few  States,  and  not 
general.  It  is  contrary  to  law,  an  abuse  or  mal-practice,  and  there- 
fore could  never  become  Iceal  by  the  lapse  of  time. 

The  certificate  of  the  judge  is  relied  on  to  establish  the  legality  as 
well  as  the  amount  of  the  claim  ;  to  establish  the  fact  of  the  service 
and  its  value,  and  also  the  legality  of  the  charge.    Some  have  claimed 
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that  the  certificate  of  the  judge  is  conclosive;  both  as  to  the  fact  and 
the  law  involved  in  the  case.  It  has  never,  however,  been  the  prac* 
tice  of  this  office  to  treat  the  certificate  of  the  judge  as  conclnsiTe. 
The  greatest  efiect  that  has  ever  been  given  to  such  certificates  is,  to 
regard  them  as  sufficient  to  authorize  the  allowance  of  an  account 
when  there  is  nothing  appearing  upon  the  face  of  the  account  incon- 
sistent with  the  statute  ;  but  to  disregard  them  so  far  as  they  sanction 
any  item  which  is  not  a  legal  charge  against  the  government,  or  allow 
for  the  fees  of  officers  a  greater  sum  than  is  prescribed  by  law. — (See, 
on  this  point,  the  volume  of  printed  Opinions  of  the  Attorneys  General, 
pages  324,  11T3^  1174,  and  1175.)  In  this  case,  the  law,  as  construed 
oy  Attorney  General  Crittenden,  allows  nothing  for  prosecuting  these 
causes ;  the  certificate  of  the  judge  allows  $5,000.  The  certificate  is, 
therefore,  on  the  fisice  of  it,  contrary  to  law.  The  accounts  of  Mr. 
Durant,  which  were  referred  to  the  Attorney  General,  were  duly  cer- 
tified by  the  judge,  but  Mr.  Crittenden  disregarded  the  certificate 
because  it  was  contrary  to  law. 

But  in  this  case  the  judge  does  not  certify  to  the  legality  of  the  ac- 
count. He  certifies  that  he  has  examined  the  account,  and,  finding  it 
reasonable  (not  legal)  and  proper^  he  allowed  the  same.  The  judge 
was  conscious  that  the  charge  was  not  legal,  though  ho  deemed  it  rea- 
sonable in  amount  and  a  just  and  proper  charge. 

The  laws  now  in  force  do  not  provide  any  compensation  for  the 
services  rendered,  except  the  )5  per  diem  for  attendance  in  court  and 
the  small  salary,  which  are  entirely  inadequate  for  such  services.  The 
suits  were  of  great  importance,  difficult  to  manage,  and  required  high 
professional  attainments  and  ability,  and  much  time  and  attention. 
Being  paid  a  small  salary  and  a  per  diem  for  his  attendance  in  court, 
Mr.  Bunton  has  no  legal  claim  on  the  government  for  any  greater 
compensation  than  the  law  prescribes  and  provides  for  them  ;  but  sncli 
compensation  being  entirely  inadequate,  and  below  the  real  value  of 
the  services,  less  than  is  paid  in  nearly  all  the  districts  where  there 
are  some  taxable  fees  under  the  State  laws,  and  less  than  was  con- 
templated by  Congress  at  the  time  of  passing  the  act  to  admit 
Louisiana  into  the  Union,  April  8,  1812,  Mr.  Hunton  has  an  equitable 
claim  on  the  government  for  a  reasonable  compensation  for  his  services. 
The  4th  section  of  the  act  to  admit  Louisiana  into  the  Union  provides 
that  the  district  attorney,  in  addition  to  his  ^^  stated  fees,"  be  paid  six 
hundred  dollars  annually  as  a  full  compensation  for  all  extra  services. 
Congress  acted  under  the  misapprehension  that  there  were  stated  f«^ 
or  taxable  coatfi  that  would  be  allowed  to  the  district  attorney,  accord- 
ing to  the  State  laws,  under  the  fee  bill  of  Congress  of  February,  1799. 
There  being  a  mistake,  a  misapprehension  on  the  part  of  Congress, 
and  a  (xisua  omissvs  in  the  law,  in  consequence  of  such  mistake  or  mis- 
apprehension, Mr.  Hunton  has  a  stronger  equitable  claim  on  the  gov- 
ernment for  a  fair  compensation  for  his  services.  The  accounting 
officers  and  the  executive  department  can  afford  him  no  remedy,  unless 
it  can  be  treated  by  the  President  as  a  part  of  the  contingent  expenses 
of  the  government  growing  out  of  our  foreign  intercourse,  and  paid 
out  of  his  contingent  fund.  If  the  President  does  not  feel  authorized 
to  settle  the  claim  that  is  made.  Congress  only  can  provide  a  remedy. 
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It  is  difficult  to  say  what  would  be  a  just  and  equitable  .compensa* 
tion,  under  the  circumstances,  for  the  services  of  Mr  Hunton.  The 
account  and  explanations  are  not  sufficiently  full  to  enable  me  to  esti- 
mfte  properly  either  the  amount  or  the  value  of  the  service  rendered. 
The  167th  paragraph  of  the  appropriation  bill  of  May  18, 1842,  limits 
the  compensation  which  any  district  attorney  may  retain  for  his  ser- 
vices, during  any  one  year,  to  $6,000. 

•  I  learned  from  Mr.  Hunton,  in  conversation,  that  he  rendered  im- 
portant services  out  of  court,  and  before  the  indictments  were  found, 
which  were  extra  official,  and  which  might  be  paid  for  out  of  the  judi- 
ciary fund,  under  your  approbation,  and  I  was  very  desirous  that,  so 
far  as  it  was  legal  to  pay  him  for  such  services,'  it  should  be  done. 
As  to  the  balance  of  a  just  claim,  I  proposed  that  it  be  paid  by  the 
allowance  of  the  President  out  of  such  fund  as  might  be  deemed 
to  be  the  most  proper  that  was  at  his  control.  This  seemed  to  me 
to  be  just  as  to  Mr.  Hunton,  and  politic  in  view  of  the  renewed  ef- 
forts to  invade  Cuba  from  the  United  States.  Mr.  Hunton  acqui- 
esced in  this  course  for  some  time;  but  finally  desired  a  decision  on 
the  naked  proposition  to  allow  and  pay  the  account  on  the  finding  of 
the  accounting  officers. 

On  the  principle  for  which  he  now  contends  the  allowance  cannot 
be  legally  made. 

The  papers  are  herewith  returned. 

Most  respectfully  submitted. 

ELISHA  WHITTLESEY. 

Hon.  Alex.  H.  H.  Stbwart, 

Secretary  of  ihe  Interior. 

Treasurt  Department, 
Comptroller's  OffScej  June  19,  185Y. 

I  certify  the  foregoing  to  be  a  true  copy  of  the  original  now  on  file 
in  this  office. 

W.  MEDILL,  ComptroOer. 


K. 

Treasury  Department, 
Gomptrdler*8  Office^  October  18,  1863. 

Sir  :  An  account  of  Logan  Hunton,  late  United  States  attorney  for 
the  eastern  district  of  Louisiana,  for  fees  in  revenue  cases,  has  been 
adjusted  by  the  Commissioner  of  Customs,  and  a  balance  of  $523  30  * 
found  to  be  due  to  him  from  the  United  States.  And  upon  an  exami- 
nation of  an  account  reported  to  this  office  by  the  Fifth  Auditor,  it 
has  been  ascertained  that  the  sum  of  $750  is  due  to  Mr.  Hunton,  for 
his  services  in  the  investigation  of  claims  by  the  Spanish  consul  and 
subjects.  New  Orleans,  provided  for  by  the  joint  resolution  of  March 
3,  1863.  As  some  doubt  exists  whether  payment  of  the  above-named 
sums  should  now  be  made  to  Mr.  Hunton,  from  the  treasury,  I  have 
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thought  it  proper  to  lay  the  facts  of  the  caae  before  you  for  yonr  opin- 
ioD  thereon. 

In  adjusting  the  account  of  W.  S.  Scott,  late  United  States  marshal 
for  the  eastern  district  of  Louisiana,  for  expenses  of  courts,  it  ^as 
found  that  he  had  paid  to  Mr.  Hunton  the  sums  of  $1,180,  $2,200,  and 
$500,  making,  together,  $3,880  for  his  services  as  attorney,  on  the 
principle  of  a  qitantum  meruit  compensation.  I  am  clearly  of  opinion 
that  neither  the  marshal  nor  the  accounting  officers  are  empowered  to 
make  payment  on  such  a  principle  for  the  official  services  of  a  district 
attorney.  In  the  case  of  payment  by  the  marshal,  the  law  of  May 
8,  1792,  provides  as  follows  for  the  discharge  of  attorneys'  costs: 

'^  The  legal  fees  of  the  clerk,  attorney,  and  marshal,  in  criminal 
proceedings,  shall  be  included  in  the  account  of  the  marshal ;  and  the 
same  having  been  examined  and  certified  by  the  court,  or  one  of  the 
judges  of  it,  in  whidh  the  service  shall  have  bten  rendered,  shall  he  y 
passed  in  the  usual  manner  at,  and  the  amount  thereof  paid  out  of, 
the  treasury  of  the  United  States,  to  the  marshal,  and  by  him  shall  he 
paid  over  to  the  person  entitled  to  the  same,"  &c. 

This  evidently  contemplates  the  examination  of  the  attorney's  hill 
of  costs  by  the  accounting  officers  previous  to  their  payment  by  the 
marshal.  For  many  years,  however,  the  practice  has  prevailed  for 
the  marshal  to  pay  the  legal  fees  of  the  clerks  and  attorneys,  and  other 
expenses  of  courts,  and  to  present  his  account  therefor  to  the  depart- 
ment. But  by  no  law  or  instructions  from  the  department  was  the 
marshal  warranted  in  going  beyond  the  compensation  provided  hy 
Congress,  and  in  paying  to  the  attorney  for  his  services  a  quantum 
meruit  compensation.  In  adjusting  the  account,  however,  it  was  held 
by  Mr.  E.  C.  Seaman,  then  Acting  Comptroller,  that  the  marshal  had 
paid  the  sums  in  good  faith,  and,  for  that  and  other  reasons,  he  de- 
cided to  pass  the  same  to  his  credit,  and  to  charge  the  attorney  with 
the  sum  of  $3,880  aforesaid,  and  to  allow  such  portion  thereof  a8, 
upon  a  re-statement  of  the  attorney's  bills,  should  appear  to  be  legal. 
This  re-statement  has  not  yet  been  made  by  Mr.  Munton,  but,  from 
an  examination  of  the  bills  as  paid  by  the  marshal,  I  am  led  to  sup- 
pose that^  by  re-stating  them  conformably  to  law,  he  may  obtain 

credit  for  the  sum  of  about $1,260 

Mr.  Hunton  has  also  presented  further  accounts  for  his  ser- 
vices as  attorney,  rendered  from  1st  July,  1850,  to  the  6tb 
May,  1853,  pursuant  to  the  act  of  26th  February,  1863. 
These  accounts,  in  which  a  total  of  $1,636  95  is  charged, 
have  not  yet  been  perfected,  but,  of  them,  I  think  there 
will  ultimately  be  allowed  about , 950 

Making,  together 2,210 

Which  being  deducted  from  the  sum  of. 3,880 

aforesaid,  would  leave  an  indebtedness  of. 1,670 

on  the  part  of  the  attorney. 

Mr.  Hunton  has  presented  a  claim  to  the  President  for  the  sum  of 
$5,000,  for  his  services  in  conducting  prosecutions  against  certain  per- 
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sons  indicted  for  violating  the  neutrality  act  of  1818,  by  participating 
in  an  invasion  of  the  Island  of  Cuba.  This  claim  is  founded  upon 
the  11th  section  of  the  act  of  31st  August,  1852.  In  the  summer  of 
1852,  and  prior  to  the  passage  of  this  law,  Mr.  Hunton  presented  a 
claim  for  $5^000,  as  a  compensation  for  his  services  in  the  Cuban 
trials.  Of  this  sum.  President  Fillmore  allowed  him  the  sum  of 
$1,750,  under  the  aforesaid  section,  after  its  passage.  Mr.  Hunton 
now  claims  that  this  allowance  was  intended  to  embrace  extra  official 
services,  rendered  out  of  court,  and  that  his  services  in  court  have  not 
been  fully  compensated.  For  these  he  seeks  from  the  President  a 
further  allowance  of  $5,000.  I  have  no  doubt  that  he  will  ultimately 
receive  a  large  portion  of  this  claim,  either  irom  the  Executive  or  from 
Congress,  and  that  by  reason  of  the  valuable  character  of  his  services 
to  the  country,  enhanced  by  the  difficulty  of  the  cases  in  view  of  the 
local  feeling  and  opinion,  that  he  is  fairly  and  equitably  entitled  to  a 
further  compensation 

It  is  due  to  Mr.  Hunton  to  state,  in  this  connexion,  that  he  contends 
the  full  sum  of  $3,880  was  legally  paid  to  him,  as  his  accounts  had 
been  certified  by  Judge  McCaleb,  and  that  the  accounting  officers 
have  no  authority  to  look  behind  the  certificates, 

I  do  not  design  to  discuss  that  point  in  presenting  the  present  case 
for  your  consideration,  unless  you  should  deem  it  to  be  necessary  to 
decide  that  question  preliminary  to  your  final  decision.  It  is  proper, 
however,  to  say,  it  is  evident  from  the  certificate  of  Judge  McCaleb 
that  he  allowed  the  claim  on  the  quantum  meruit  principle,  and  that 
Mr.  Hunton  contends  he  is  entitled  to  them  on  that  principle,  because 
there  was  no  fee  bill  in  Louisiana.  That  doctrine  has  been  sanctioned 
in  only  a  few  instances  since  the  formation  of  the  government,  while 
the  contrary  has  prevailed  in  thousands  of  cases. 

In  view  of  these  facts,  I  submit  the  question  whether^  in  your  opin- 
ion, the  interests  and  rights  of  the  government  would  require  the 
withholding  payment,  at  this  juncture,  of  the  sum  of  $523  30,  found 
to  be  due  to  Mr.  Hunton  for  his  services  in  revenue  cases  by  the  Com- 
missioner of  Customs,  or  of  the  sum  of  $750,  ascertained  to  be  due  to 
him  for  investigating  the  claims  of  the  Spanish  consul  and  subjects  in 
New  Orleans  ? 

Most  sincerely  yours, 

ELI8HA  WHITTLESEY, 
Comptroller  of  the  J^recisury. 

Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 


Treasurt  Department,  Oct.  19,  1853. 

Sir  :  Referring  to  your  letter  of  the  18th  instant,  respecting  the 
account  of  Lo^an  Hunton,  late  United  States  attorney  for  the  eastern 
district  of  Louisiana,  I  have  to  say  that,  in  my  opinion,  the  two  sums 
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found  dne  may,  with  propriety,  be  paid ;  upon  which  payment,  or  u 
soon  as  may  be,  you  will  please  report  fully  on  the  claim  in  band,  and 
the  principle  on  which  its  allowance  is  demanded. 
I  am,  very  respectfully, 

JAMES  GUTHRIE, 
Secretary  of  the  Treawry. 
EusHA  Whittlbbby,  Esq.y 

First  Comptroller  of  the  Treasury, 

TrBASURT  Dffi»AETlfEMT, 

OomptroUer's  Office^  Junel9, 1857. 

I  certify  the  foregoing  to  be  a  true  copy  from  the  records  of  this 
office. 

W,  MEDILL, 
Oomptrclkr. 


Tbsasubt  Departhknt, 
Comptroller' 8  Office^  February  28,  1854. 

8ir:  The  questions  at  issue  between  this  office  and  Mr.  Lo^^ie 
Hunton,  late  United  States  district  attorney  for  the  eastern  district  o: 
Louisiana,  may  be  briefly  stated  thus  : 

Mr.  Hunton  contends  that  prior  to  the  passage  of  the  act  of  26tt 
February,  1853,  it  was  competent  for  the  marshal  to  pay  him  for  hif 
official  services  on  the  principle  ot  a  qvanJtwm  meruit  compensstioB 
and  that  the  certificate  or  taxation  of  the  judge  upon  the  Youcheri^ 
conclusive  upon  the  accounting  officers,  both  as  respects  the  attorney 
and  the  marshal.  Secondly,  Mr.  Hunton  contends  that  even  if  the 
negative  of  his  position  of  his  proposition  be  admitted,  yet  the  aooonnt- 
ing  officers  have  no  right  to  withhold  the  payment  of  other  clam; 
admitted  to  be  just  as  a  set-off  to  illegal  payments  made  by  the  manhi 
to  the  attorney,  or  as  a  guarantee  for  the  re-statement  of  his  acooiint< 
by  the  latter  conformably  to  law. 

Upon  both  these  questions  I  have  bestowed  the  attentive  considen- 
tion  which  their  importance  deserved,  and  my  opinion  has  been  directlj 
the  reverse  of  Mr.  Hunton's,  and  this  conclusion  has  governed  me  u 
the  adjustment  of  the  accounts  of  Marshal  Scott,  Mr.  Hunton,  and  it 
every  case  which  presented  similar  principles. 

On  the  18th  October  last  I  invited  your  opinion  upon  the  questi*  i 
of  paying  certain  admitted  claims  of  Mr.  Hunton,  and  in  my  letter  I 
fully  presented  the  previous  action  of  the  office.  I  presume  that  letter 
may  be  found  upon  your  files,  but  if  it  be  mislaid  I  will  transmit  a  copj 

Copies  of  my  letters  to  Mr.  Hunton,  dated  December  30,  1853,  sd 
January  6,  1854,  and  of  statement  No.  737,  referred  to  in  the  latter 
letter,  are  enclosed,  and  fully  show  the  action  of  the  office  since  tbr 
date  of  my  letter  to  you,  to  wit,  October  18,  1853. 

T  also  enclose  letters  of  Mr.  Hunton,  bearing  date  the  1st  June. 
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1853,  and  15tli  December,  1853^  respectively,  which  show  his  opinion 
upon  the  points  at  issue. 

The  act  of  26th  February,  1853,  provides  **that  in  every  case 
where  a  district  attorney  has,  during  the  last  six  years,  prosecuted  or 
defended  a  suit  in  which  the  United  States  was  concerned,  in  a  district 
where  the  law  allows  no  taxable  attorney's  fees,  and  for  which  he  has* 
received  no  compensation,  except  his  per  diem  and  annual  salary,  he 
shall  be  paid  for  his  services  according  to  the  provisions  of  this  act." 

Mr.  Hunton  has  availed  himself  of  this  provision,  and  has  pre* 
sented  an  account  for  his  services  in  1851  and  1852,  according  to  the 
rates  of  the  act  of  26th  February,  1853,  and  to  this  account  he  has 
solemnly  sworn  ;  credits  have  been  allowed  at  the  treasury  for  $760 
in  adjusting  this  account. 

Now,  if  the  premises  assumed  by  Mr.  Hunton,  and  recited  in  the 
first  portion  of  this  letter,  be  correct,  it  is  evident  that  the  portion  of 
the  act  of  26th  February,  1853,  above  quoted,  is  void  and  impera- 
tive, so  far  as  relates  to  the  State  of  Louisiana,  and  his  account  stated 
under  it  is  uigust^  and  ought  not  to  have  been  signed  or  verified  by  him. 

By  swearing  to  that  account,  he  has  fully  aomitted  that  there  were 
no  taxable  attorney's  fees  allowed  by  law  in  Louisiana  prior  to  the 
act  of  26th  February,  1853,  and  that  consequently  the  payments  made 
to  him  by  Marshal  Scott  were  illegal . 

I  respectfully  request  that  the  letters  of  Mr.  Hunton  enclosed  may 
be  returned  to  this  office  after  they  have  been  read  and  considered  byyou* 
Most  sincerely  yours, 

ELISHA  WHITTLESEY, 

Comptroder. 

Hon.  Jamrs  Guthrie, 

Secretary  of  the  Treasury 

Trbastjuy  Department, 
Comptroller's  Office^  June^  19,  185T. 

I  certify  the  foregoing  to  be  a  true  copy  from  the  records  of  this  office. 

W.  MEDILL, 
Comptroller. 


M. 

Treasury  Department,  March  8,  1854. 

Snt:  As  requested  in  your  report  of  the  28th  ultimo,  touching 
the  questions  at  issue  between  your  office  and  Logan  Hunton,  esq. ,  late 
United  States  district  attorney  for  the  eastern  district  of  Louisiana,  in 
relation  to  his  accounts  for  official  services,  and  in  the  views  of  which 
this  department  concurs,  I  return  the  letters  of  Mr.  Hunton  which 
^ere  enclosed  with  said  report. 

Very  respectfully,  your  obedient  servant, 

JAMES  GUTHRIE, 
Secretary  of  the  Treasury. 
EusHA  Whittlbset,  Esq. , 

First  Comptroller  of  the  Treasury. 
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Trbasuby  Dbpabtment, 
•  ^  Comptroller's  Office,  June  19, 1857. 

I  certify  that  the  foregoing  is  a  true  copy,  of  the  original  now  on 
file  in  this  o£Sce. 

W.  MEDILL,  CamptroOer, 


N. 

Circular  to  marshals ,  derks,  dtc.y  relative  to  acooufits  for  fees, 

Treasurt  Departmrnt, 
Comptroller's  Office,  August  28,  1851. 

Sir  :  Your  special  attention  i?  called  to  the  proviso  in  the  appropri- 
ation act  of  March  3,  1841,  limiting  the  fees  of  marshals,  district 
attorneys,  and  clerks  in  the  circuit  and  district  courts  of  the  United 
States,  in  certain  cases. 

That  proviso  has  been  construed  by  the  Attorney  General  to  be  a 
permament  provision,  prospective  in  its  operation,  and  to  apply  to 
each  and  every  marshal,  district  attorney,  and  clerk,  whose  entire 
compensation  for  his  services,  (including  salary,  per  diem,  mileage, 
and  fees,)  according  to  the  laws  then  in  force,  would  exceed  $l,5O0 
during  the  calendar  year  in  which  they  are  or  shall  be  rendered. 
That  is  to  say,  if  the  entire  compensation  of  any  one  of  said  officers, 
for  services  rendered  during  any  calendar  year,  on  the  accounts  being 
made  out  according  to  the  fee  bill  of  February  28, 1799,  would  amount 
to  over  $1,500 ;  in  that  case,  the  acco'^nt  should  not  be  made  ont 
according  to  the  fee  bill  of  1799,  but  according  to  the  provisions  of  the 
act  March  3,  1841,  which  allows  the  marshals,  district  attorneys,  and 
clerks,  respectively,  to  whom  it  applies,  the  same  fees  that  then  irere, 
or  hereafter  may  be,  allowed  by  the  laws  ol  the  States,  reapectivelv, 
where  gaid  courts  are  held,  to  the  clerks,  attorneys,  counsel,  and  sheriff 
in  the  highest  courts  of  the  said  States  in  which  like  services  are  ren- 
dered ;  and  no  other  fees  or  emoluments,  except  that  the  marshals 
shall  receive  $30  for  summoning  all  the  jurors  for  any  one  court ;  and 
shall  receive  for  every  day's  actual  attendance  at  any  court,  five  dol- 
lars per  day  ;  and  for  any  services,  including  the  compensation  for  mile- 
age, performed  by  said  officers  in  the  discharge  of  their  official  duty,  for 
which  no  compensation  is  provided  by  the  laws  of  said  State«,  respect- 
ively, the  said  officers  may  receive  such  fees  as  are  then  allowed  by 
law,  according  to  the  then  existing  usage  and  practice  of  said  courts 
of  the  United  States  ;  and  every  district  attorney  $200,  except  in  the 
southern  district  of  New  York.  The  last  part  of  that  proviso  con- 
tinues in  force  certain  provisions  of  the  act  of  1799,  and  the  legal 
usages  and  practice  of  allowing  a  compensation  in  certain  cases  in  pur- 
suance of  it,  which  gives  to  marshals,  district  attorneys,  and  clerks, 
the  same  mileage  and  the  same  fees  in  admiralty  causes,  and  for  some 
other  services  not  provided  for  by  the  State  laws,  as  the  fee  bill  of 
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1799.    The  State  courts  have  no  admiralty  jurisdictioa,  and  the  State 
laws  no  fee  bill  for  admiralty  causes. 

Ist.  As  to  the  clerks  of  the  circuit  and  district  courts.  The  act  of 
1799  allows  them  the  same  fees  as  are  allowed  to  the  clerks  of  the 
supreme  court  of  the  State  where  the  services  are  rendered,  with  an 
addition  thereto  of  one-third  of  said  fees  ;  and  for  services  for  which 
the  laws  of  the  State  make  no  provision,  the  court  is  authorized  to 
make  them  a  reasonable  compensation.  The  act  of  1841  allows  the 
clerks  to  whom  it  applies  the  same  fees  as  are  allowed  to  the  clerks 
of  the  supreme  courts  of  the  State  for  like  services,  and  cuts  off  the 
one-third  addition  thereto,  but  retains  the  fees  in  admiralty  causes, 
the  per  diem,  when  none  is  allowed  by  the  State  laws,  the  mileage, 
and  the  fees  for  services  not  provided  for  by  the  State  laws,  to  be  allowed 
by  the  discretion  of  the  court,  according  to  the  existing  usage  and 
practice,  in  pursuance  of  the  fee  bill  of  1799. 

2d.  As  to  marshals.  The  act  of  1799  gives  them  a  high  rate  of 
Fees  compared  to  the  fees  allowed  to  sheriffs  in  the  several  States. 
The  act  of  1841  reduces  the  fees  of  all  the  marshals  to  whom  it  applies 
;o  the  low  rates  allowed  to  sheriffs,  except  that  it  allows  |30  for  sum- 
nonin^  jurors  at  each  term  of  court ;  also  a  per  diem  of  five  dollars, 
tnd  mileage,  according  to  the  act  of  1799  ;  and  in  cases  where  the  act 
>{  1799  allows  a  compensation  for  any  other  service,  and  the  State  law 
kllows  the  sheriffs  nothing  for  the  same  service,  the  law  of  1841 
Jlows  the  marshal  the  same  fees  aa  the  act  of  1799,  to  be  taxed  accord- 
ng  to  the  then  existing  usage  and  practice  of  the  courts. 

3d.  As  to  district  attorneys.  The  act  of  1799  allows  them  mileage, 
^er  diem,  $17  for  each  cause  in  admiralty,  and  in  all  other  causes  such 
ses,  if  any,  as  are  taxable  for  attorneys  in  the  supreme  court  of  the 
Itate  where  the  services  are  rendered,  and  a  salary  to  some  of  them, 
^he  act  of  1841  does  not  change  their  fees. in  any  particular,  except  to 
:ive  the  salary  in  some  districts  where  it  was  not  allowed  by  the  old 
%w.  In  States  where  no  taxable  fees  are  allowed  to  attorneys  for 
he  prosecution  of  suits  in  the  State  courts,  nothing  can  be  allowed  for 
iich  services  to  the  district  attorneys  of  the  United  States,  except 
leir  salary,  per  diem,  mileage,  and  |17  for  each  admiralty  case. 

The  words  of  the  act  of  1841,  allowing  in  cases  unprovided  for  by 
tate  laws  such  fees  as  art  allowed  by  law,  according  to  the  existing  usage 
nd  practice  of  the  courts  of  the  United  States,  refer  to  and  continue  in 
>rce  the  legal  usages  and  practice  of  taxing  costs  in  accordance  with 
le  provisions  of  the  fee  bill  of  February  28,  1799,  in  cases  provided 
\T  by  that  fee  bill,  and  not  provided  for  by  any  State  fee  bill.  These 
ords  only  continue  in  force  the  old  law,  in  certain  cases,  and  the 
^gal  usages  and  practice  under  it,  but  do  not  refer  to,  nor  legalize, 
ay  usages  or  practice  which  may  have  grown  up  in  any  of  the  courts 
^  the  United  States  contrary  to  the  fee  bill  of  1799,  and  in  violation 
'the  laws  in  force  March  3,  1841. 

The  entire  compensation  of  your  office  having  amounted  to  more 
lan  $1,500  per  annum  for  several  years  past,  there  is  no  reason  to 
>ubt  that  it  will  exceed  that  sum  for  the  present  and  future  years, 
ou  are  therefore  directed  to  make  out  your  accounts  according  to  the 
/ate  laws  regulating  the  fees  of  State  officers  for  like  services,  in  pur- 
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Buanoe  of  the  act  of  1841;  and  if  the  result  for  the  present  or  any  fnture 
year  show  that  the  law  of  1841  should  not  apply,  a. further  aUowanee 
may  be  made  to  you. 

This  circular  is  issued  on  full  advisement,  and  with  the  ooncanrenoe 
of  the  First  Auditor,  and  the  judses  and  district  attorneys  are  respect- 
fully requested  to  co-operate  with  the  accounting  officers,  and  to  see 
that  the  accounts  for  fees  of  all  afficers  to  whom  the  act  of  1841  applies 
are  made  out  and  taxed  in  accordance  with  it.  The  act  applies  to  the 
clerk  of  the and court,  and  to  the  '  of  your  district. 

In  stating  an  account,  the  date,  details,  and  all  necessary  explanar 
tions  of  eyery  charge,  should  be  so  stated  that  the  legality  of  every 
item  may  appear  upon  the  face  of  the  account. 

In  charging  mileage,  the  names  of  the  places  to  and  from  which  the 
journey  was  made,  as  well  as  the  number  of  miles,  should  be  stated ; 
and  in  charging  per  diem  for  attendance  at  court,  the  date  of  each 
day's  attendance  should  be  stated,  except  that  when  the  court  is  held 

coDtiQQonsl7  for  a  week  or  more,  the  charges  may  be  for dan 

from  the  day  of to  the  day  of .    No 

charge  should  be  made  for  attendance  at  rule  days,  motion  days,  or  at 
any  other  time,  except  when  the  court  is  actually  in  session,  during  a 
regular  or  adjourned  term  thereof. 

The  marshals  are  directed  not  to  pay  any  account  which  is  not  made 
out  and  certified  in  accordance  with  the  law  and  these  constructioDS. 

,  Comptroller. 

To . 

Treasury  Department, 
Comptroller' 8  office,  June  19,  1857. 

I  certify  that  the  above  is  a  true  copy  of  the  circular  prepared  in 
this  office  under  date  of  August  28,  1851.    ' 

W.  MEDILL,  Comptroller. 


Treasury  Department, 
Comptroller's  Office,  February,  16,  1858. 

GsNTLEBfEN:  Your  letter  of  the  8th  instant  was  duly  received. 
Many  difficulties  have  attended  the  attempt  to  comply  with  your  re 
<iuest.  In  the  first  place,  accounts  prior  to  April  term,  1814,  canoot 
be  found,  and  are  supposed  to  haye  been  destroyed  by  fire,  or  othe^ 
wise,  during  that  year.  In  the  second  place,  the  accounts  from  1827 
to  December  term,  1829,  cannot  be  found,  and  are  supposed  to  hare 
been  destroyed  with  the  Treasury  Building,  November  31,  1833.  The 
absence  of  these  particular  periods  may  not  be  important,  however,  is 
•connexion  with  the  object  you  have  in  view,  for  no  custom  or  practice 
is  known  to  have  existed  in  regard  to  any  allowance  of  fees  to  district 
attorneys  in  Louisiana  beyond  the  amount  provided^  or  supposed  to 
have  been  provided,  in  the  act  of  February  28, 1799,  until  subsequent 
to  the  date  of  opinion  of  Attorney  General  Mason,  of  Novemb"-  '^« 
1845,  which  please  see. 
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Previous  to  that  opinion,  all  the  allowances  that  I  have  been  able 
0  find  08  made  to  United .  States  district  attorneys  in  Louisiana,  are 
8  follows :  Salary,  under  act  of  1812,  at  $600  per  annum  up  to  third 
uarter  of  1843,  when  it  appears  to  have  been  decided  that,  under  act 
f  1841,  the  attorney  of  the  eastern  district  of  Louisiana  was  Entitled 

0  but  $200  per  annum  as  a  salary.  Per  diems  for  necessary  attend- 
nee  on  court,  at$5  per  day.  From  April  term,  1814,  to  January  term, 
817,  a  taxed  fee  of  $18  in  each  civil  and  criminal  case  decided.  From 
)ecember  term,  1829,  to  December  term,  1832,  a  taxed  fee  of  $17  in 
ach  civil  and  criminal  case  decided.  In  December  term,  1841,  Balie 
^eyton,  then  United  States  district  attorney,  eastern  district,  Louisi- 
na,  charged  a  taxed  fee  of  $10  only  in  seven  cases,  criminal,  but  after 
liat  term  he  taxed  a  fee  of  $17  in  each  civil  case,  and  $17  for  each 
ersan  indicted  and  tried  up  to  the  close  of  his  term.  May  7,  1845. 
lis  successors,  Mr.  Downs  and  Mr.  Durant,  did  the  same. 

It  appears  that  on  the  12th  of  August,  1846,  S.  W.  Downs,  then  . 
lie  United  States  district  attorney,  had  an  account  settled  in  his 
ivor,  per  report,  No.  94,278,  on  the  quantum  meruit  principle,  under 
pinion  of  Attorney  General  Mason,  of  November  10,  1846.  He 
barged,  in  14  land  suits,  11  criminal^  and  11  civil  cases,  in  addition 
>  what  he  had  received  as  salary  per  diem,  and  $17  per  case,  the 
urn  of  $11,035  from  May  7,  1845,  to  June  30,  1846,  which  was 
Uowed  and  paid  to  him  August  12,  1846.  This  ^as  the  first  allow- 
nce  of  the  kind  known  to  have  been  made  in  this  oflice  to  any  dis- 
rict  attorney  for  the  district  of  Louisiana,  or  the  eastern  district  of 
jouisiana.  Hon.  John  Slidell,  of  the  Senate  of  the  United  States, 
ppears  to  have  been  district  attorney  from  1829  to  1833  ;  and  if  he 
eceived  anything  more  than  his  taxed  fee  of  $17,  he  can  probably 
ive  such  information  as  to  how,  when,  and  by  whom  he  was  paid, 
8  will  enable  this  office  to  ascertain  the  amount  and  charact<er  of 
ach  payments. 

The  next  account  of  this  character  was  settled  in  favor  of  Thomas 
.  Durant,  district  attorney,  eastern  district  of  Louisiana,  September 
,  1848,  per  report  No.  99,323,  for  services  from  July  1,  1846,  to 
une  30,  1848.  In  addition  to  the  amount  he  had  received  at  the 
reasury  and  of  the  United  States  marshal  at  New  Orleans,  for  salary 
nd  ordinary  fees,  and  per  diems  to  the  amount  of  $3,948,  he  charged 
31,982  89.  The  Comptroller  c2i«aZ;ou7^  $12,095  ;  allowed  $13,605  20, 
'hich  was  paid  out  of  the  treasury,  and  $6,182  69,  to  be  paid  out  of 
le  registry  at  New  Orleans  from  funds  derived  from  forfeitures,  &c., 

1  prize  cases. 

The  next  account  of  this  character  was  settled  in  favor  of  Balie 
^eyton,  United  States  district  attorney,  eastern  district  of  Louisiana, 
-om  spring  of  1841  to  May  7,  1845,  on  the  12th  of  March,  1849,  per 
aport  No.  100,493.  He  claimed,  for  services,  from  spring  of  1841  to 
lay  7,  1845,  in  addition  to  what  he  had  been  paid  at  the  treasury 
nd  by  the  United  States  marshal,  the  amount  of  $25,281  79.  Of 
nis  claim,  $12,834  56  was  paid  out  of  the  treasury  on  report  No. 
00,493;  $500  by  the  marshal  of  the  District  of  Columbia;  $8,145 
y  the  collector  of  New  Orleans ;  $2,970  23,  supposed  to  have  been 
aid   by  the  Sixth  Auditor  for  the  Post  Office  Department;  the 
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balance  of  the  claim  for  service  in  State  ooartS|  amounting  to  $1,832, 
I  cannot  ascertain  to  have  been  paid,  either  at  the  treasury  or  else- 
where. 

*  The  next  account  of  this  character  was  adjusted  in  favor  of  Thomas 
J.  Durant,  per  report  No.  104,930,  on  the  26th  of  March,  1851 ;  be 
claimed  $65,333  85  for  his  services,  &c.,  from  Julj  1,  1848,  to  May 
26,  1849.  Before  this  claim  was  adjusted.  Attorney  General  CritteQ- 
den  gave  an  opinion  in  relation  thereto,  dated  September  30,  1850. 
Upon  the  adjustment  of  the  same  the  amount  of  $677  62  was  admitted, 
and  the  balance  disallowed  under  the  Attorney  Gtenerars  opinion. 

The  whole  of  these  extraordinary  claims  seem  to  have  had  their 
origin  in  the  acts  of  17th  June,  1844,  (5  Stats,  at  Large,  676,)  re- 
viving act  of  26th  May,  1824,  (4  Stats,  at  Large,  62,)  for  no  claim  of 
the  kind  appears  to  have  been  presented  by  Mr.  Peyton  until  after 
June  17,  1844,  lior  until  after  his  term  of  office  expired,  May  7, 1845, 
.though  he  was  in  office  from  the  spring  of  1841  to  that  date.  His  claim 
was  not  completed  and  certified  in  accordance  with  the  instructions  oi 
this  office  under  opinion  of  Attorney  General  Mason,  of  November  10, 
1845,  until  as  late  as  March  12,  1849. 

All  the  fees  paid  to  attorneys  up  to  the  date  that  Mr.  Downs'  claim 
was  adjusted,  August  12,  1846,  were  paid  on  the  examination  and 
certificate  of  the  district  judge,  under  fourth  section  of  act  of  May  8. 
1792,  (1  Stats,  at  Large,  277>)  the  receipt  of  the  attorney,  and  inclu- 
ded in  the  marshal's  accounts. 

The  form  of  verification,  under  opinion  of  Attorney  Greneral,  of 
November  10,  1845,  appended  to  each  bill  in  Mr.  Downs'  accounts, 
adjusted  per  report  No.  94,278,  August  12, 1846,  is  exemplified  by  copy 
of  No.  1  of  his  abstract  of  charges  in  criminal  cases,  herewith,  marked 
A,  No.  94,278. 

The  form  of  verification  appended  to  the  accounts  of  Mr.  Peyton, 
adjusted  per  report  No.  100,493,  March  12, 1849,  is  exemplified  by  copy 
from  his  accounts,  herewith,  marked  B,  No.  100,493. 

The  same  form  of  verification  accompanied  the  accounts  of  Mr. 
Durant,  adjusted  per  reports  Nos.  99,323  and  104,930;  that  is,  no  dis- 
allowances in  Mr.  Durant's  accounts  were  made  for  want  of  the  most 
formal  verification,  but  on  the  supposed  merits  of  his  claims  on  adjust- 
ment.  No.  99,323,  and  on  the  illegality  of  them  on  adjustment,  No. 
104,930. 

The  bills  of  Messrs.  Peyton,  Downs,  and  Durant,  presented  at  the 
treasury,  as  above,  were  for  services  in  civil,  criminal,  admiralty,  prize, 
and  miscellaneous  cases,  on  the  qtiantum  meruit  principle. 

I  transmit,  as  desired,  duly  certified  transcript  of  First  Auditor* 
statement  and  report  No.  2,884  in  the  adjustment  of  the  accounts  ot 
Logan  Hunton,  esq.,  late  United  States  district  attorney  for  eastern 
district  of  Louisiana. 

Very  respecfuUy,  yours, 

W.  MEDILL,  Comptroaer, 

S.  S.  Baxter,  Esq., 

AWyfcyr  Logan  HvrUon,  late  U.  S.  Diat,  AtVy^  East.  Dist,,  Ld- 
Jno.  D.  W.  McPhersok,  Esq., 

Deputy  Solicitor  Court  of  Claims. 
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A.— No.  94,27S, 

No.  1. 

The  United  States  of  America^  io  S.  W,  Doum$y  United  States  distrit^ 

attorney y  district  of  Louisiana. 

Feb.  1846. — For  services  as  attorney  in  the  suit  of  United 

States  vs.  Penard^  circuit  court  of  the  United  States |500  00 

This  was  an  indictment,  for  murder  on  the  high  seas,  in  the  circuit 
court.  The  prisoner  had  been  several  times  tried  by  Mr.  Peyton,  but 
the  jury  could  not  agree.  The  same  result  on  this  occasion.  The  case 
occupied  five  days. 

S.  W.  DOWNS,  United  States  Attorney. 

ly  T.  H.  McCaleb,  judge  district  court  United  States,  certify  that 
the  above  charge  is  legal  and  proper,  and  the  services  were  rendered, 
as  specified.     The  charge  is  allowed. 

THEO.  H.  McCALEB, 
United  States  Judge. 

I,  Edmund  Randolph,  clerk  circuit  court  United  States,  certify  that 
the  above  charge  is  legal  and  proper,  and  that  the  services  were  ren* 
dered,  as  specified.  EDMUND  RANDOLPH, 

Clerk  Circuit  Court. 

We,  the  undersigned,  members  of  the  Louisiana  bar,  and  practicing 
law  in  the  circuit  court,  consider  the  above  charge  reasonable  and 
proper.  H.  LUKETE, 

WILLIAM  W.  KING. 

I  certify  that  for  similar  services  in  the  State  courts,  the  above  charge 
would  bo  regarded  as  reasonable  and  proper. 

GEORGE  EUSTIS,  Circuit  Judge. 


B.— No.  100,493. 


I,  E.  Randolph,  clerk  of  the  circuit  court  of  the  United  States  for 
the  fifth  judicial  circuit,  do  hereby  certify  that  the  services  described 
in  the  foregoing  detailed  account  in  the  cases  there  numbered  in  red, 
from  one  to  No.  138,  inclusive,  were  rendered,  as  described  in  the  fore- 
going detailed  account,  by  Balie  Peyton,  while  United  States  dis- 
trict attornev  ;  that  the  fees  claimed  by  said  Peyton  for  preliminarv 
services  rendered,  while  district  attorney,  in  those  of  said  cases  in  which 

greliminary  services  were  rendered  by  said  Peyton  before  the  United 
tates  commissioner,  M.  M.  Cohen,  or  before  the  recorders  of  the  mu- 
nicipalities of  New  Orleans,  or  before  the  associate  judges  of  the  city 
court  of  New  Orleans,  have  been  made  known  to,  and  have  been  con- 
sidered by  me  ;  that  I  have  duly  and  fully  considered  the  fact  that  in 

Rep.  C.  0, 174 4 
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fixing  the  charge  for  each  of  said  seryices  above  eDumerated^  the  com- 
pensation justly  demandable  is  in  each  case,  by  reason  of  the  great  num- 
Der  of  the  suits  of  the  United  States,  much  smaller  than  would  properly 
be  claimed  from  individuals;  and  I  do  certify  that  the  charges  affixed 
to  each  item  of  the  foregoing  detailed  account  are  legal  and  proper. 

ED.  RANDOLPH,  Clerk. 
By  WM.  ANDRY, 
Deputy  Clerk  of  the  Circuit  Courts  District  of  Louisiana, 
New  Oklsanb,  January  27, 1858. 


I,  T.  H.  McGaleb,  judge  of  the  United  States  district  court  for  the 
district  of  Louisiana,  do  hereby  certify  that  each  and  every  one  o: 
the  fees  referred  to  in  the  foregoing  certificate,  as  claimed  by  said 
Peyton  for  preliminary  services  rendered,  while  district  attorney,  in 
those  of  said  cases  in  which  preliminary  services  were  rendered  bj 
said  Peyton  before  the  United  States  commissioner,  M.  M.    Cohen,  or 
before  the  recorders  of  the  municipalities  of  New  Orleans,  or  before 
the  associates  judges  of  the  city  court  of  New  Orleans,  have  been 
made  known  to  and  been  considered  by  me ;  that  I  have  duly  and 
iiiUy  considered  the  fact,   referred  to  in  said  certificate,   that  the 
-^charges  to  be  made  for  the  services  specified  in  the  foregoing  detailed 
.accounts  should  be  much  smaller  than  would  be  claimed  from  indi- 
viduals ;  that  I  have  examined  the  charges  made  in  the  foregoing 
•  detailed  account  for  services  rendered  by  Balie  Peyton,  while  United 
.  States  district  attorney,  in  the  cases  numbered  from  1  to  No.  138. 
inclusive,  detailed  item  by  item  in  the  said  account,  and  finding  each 
.and  every  one  of  said  charges  reasonable  and  proper,  I  have  allowed 
lithe  iuunoi 

THEO.  H.  McCALEB,  U.  S.  Judge. 
*  Nkw  Oblbans,  Jfay  22, 1848. 


We,  the  undersigned,  members  of  the  bar,  practising  in  the  highest 
courts  of  Louisiana,  and  in  the  United  States  circuit  and  district  courts, 
in  said  State,  do  hereby  certify  that  each  and  every  one  of  the  fee« 
referred  to  in  the  foregoing  certificate  as  claimed  for  preliminarj 
services  rendered  by  said  Peyton,  while  district  attorney,  in  those  of 
said  cases  in  which  preliminary  services  were  rendered  by  said  Peytoc 
before  the  United  States  commissioner,  M.  M.  Cohen,  or  before  the 
recorders  of  the  municipalities  of  New  Orleans,  or  before  the  associate 
judges  of  the  city  court  of  New  Orleans,  have  been  made  know  to  and 
been  considered  by  us ;  that  we  have  fully  and  duly  considered  the 
fact  referred  to  in  said  certificate,  that  the  charges  to  be  made  for  the 
aervices  specified  in  the  foregoing  detailed  account  should  be  much 
smaller  than  would  be  claimed  from  individuals ;  that  we  have  ex- 
amined the  charges  made  in  the  foregoing  detailed  account  for  ser- 
vices rendered  by  Balie  Peyton,  while  United  States  district  attor- 
ney, on  the  cases  numbered  from  one  to  No.  138,  inclusive  detaika 
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item  by  item  in  said  account,  and  that  eacli  and  every  oue  of  saill 

charges  is  by  us  deemed  reasonable  and  proper. 

S.  S.  PRENTISS, 
LEVI  PIERCE. 
Kbw  Oaleans,  May  22,  1848. 


I,  T.  H.  Kennedy,  judge  of  the  third  district  court  of  the  State  of 
Louisiana,  do  hereby  certify  that  the  fees  referred  to  in  the  foregoing 
certificate  as  claimed  by  said  Peyton  for  preliminary  services  rendered, 
while  district  attorney,  in  those  of  said  cases  in  which  preliminary 
services  were  rendered  by  said  Peyton,  before  the  United  States  com- 
missioner, M.  M.  Cohen,  or  before  the  recorders  of  the  municipalities 
of  New  Orleans,  or  before  the  associate  judges  of  the  city  court  of  New 
Orleans,  have  been  made  known  to  and  been  considered  by  me ;  that 
I  have  duly  and  fully  considered  the  fact,  referred  to  in  said  certificate, 
that  the  charges  to  be  made  for  the  services  specified  in  the  foregoins 
detailed  accounts  should  be  much  smaller  than  would  be  claimed 
from  individuals ;  that  I  have  examined  the  charges  made  in  the  fore- 
going detailed  account  for  services  rendered  by  Balie  Peyton,  while 
United  States  district  attorney,  in  the  cases  numbered  from  1  to  138, 
inclusive,  detailed  item  by  item  in  said  account,  and  that  like  charges 
for  similar  services,  if  performed  in  the  courts  of  the  State  of  Louisiana, 
would  be  deemed  by  me  reasonable  and  proper. 

T.  H.  KENNEDY, 
Judge  of  the  Third  District  Court  of  New  Orleans. 

New  Orleans^  May  22^  1848. 


Trbasuby  Department, 
Register's  Office,  February  13,  1858. 

Pursuant  to  the  act  of  March  3,  1797,  entitled  "  An  act  to  provide 
more  effectually  for  the  settlement  of  accounts  between  the  United 
States  and  receivers  of  public  moneys,"  I,  F.  Bigger,  Register  of  the 
Treasury  Department,  do  hereby  certify  that  the  annexed  are  true 
copies  of  original  report  and  statement,  numbered  2,884,  upon  an  ac- 
count between  the  United  States  and  Logan  Hunton,  late  United 
States  attorney  for  eastern  district  of  Louisiana,  now  on  file  in  this 

office. 

F.  BIGGER,  Register. 

Be  it  remembered,  that  F.  Bigger,  esq.,  who  certified  the  annexed 
transcript,  is  now,  and  was  at  the  time  of  doing  so,  Register  of  the 
Treasury  of  the  United  States,  and  that  full  faith  and  credit  are  due 
lo  his  official  attestations. 

In  testimony  whereof,  I,  Howell  Cobb,  Secretary  of  the  Treasury  of 

-the  United  States,  have  hereunto  subscribed  my  name,  and  caused  to 

be  affixed  the  seal  of  this  department,  at  the  city  of  Wash- 

fsEAL.l     ington,  this  13th  day  of  February,  in  the  year  of  oar  Lord 

1858. 

HOWELL  COBB, 

Secretary  of  the  Treasury. 
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No.  2,884.]  Trbasurt  Department, 

First  Auditor's  Office^  May  lY,  1865. 

I  hereby  certify  that  I  have  examined  and  adjusted  an  account  be- 
tween the  United  States  and  Logan  Hun  ton,  late  United  States  attor- 
ney for  the  eastern  district  of  Louisiana,  and  find  him  chargeable — 

To  balance  due  from  him,  per  report  No.  737 $3,120  00 


I  also  find  him  entitled  to  credit —    ' 

By  amount  of  compensation  for  his  attendance  at  Feb- 
ruary term,  1853,  of  the  United  States  district  court...  275  00 
Balance  duethe  United  Stales 2,845  00 


3,120  00 


As  appears  from  the  statement  and  vouchers  herewith  transmitted 
for  the  decision  of  the  Comptroller  of  the  Treasury  thereon. 
$2,845.  T.  L.  SMITH,  First  Auditor. 

First  Comptroller  op  the  Treasury. 

Comptroller's  Office. 

I  admit  and  certify  the  above  balance,  this  28th  day  of  Mblj,  A.  D. 

1855. 

J.  M.  RAMSEY, 
Acting  Comptroller. 
The  Begisibr  of  the  Treasury. 


Logan  Hunton,  late  United  States  attorney  for  the  eastern  district  cf 

Louisiana^  in  account  vnth  the  United  States. 


Da. 
7o  balance  due  from  him,  per  repoxt  No.  737 

Cb. 

By  amomit  of  his  compenBation  for  attendance  at  the  Febniaiy  term, 

1863,  of  the  United  States  district  conrt,  as  per  voucher  herewith 

Balance  dee  the  United  States 


$3, 120  00 


$275  00 
2,845  00 


Total. 


3,120  00 


WM.  HEMPHILL  JONSS. 

TbMASUKT  DxPARTmNT, 

jFM  Auditor*9  Offiot,  Mctjf  17,  1855. 

JOHN  BEDEU 
TklASUST  Dkpastmiiit, 

Om^pMl«t*9  Offke,  May  28,  1855. 
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Treasury  Department, 
Comptroller's  Office,  May  19,  1853. 

In  the  matter  of  the  account  of  William  S.  Scott,  marshal  of  tke 
eastern  district  of  Louisiana,  No.  108,601. 

Among  the  accounts,  there  is  a  bill  paid  Logan  Hunton,  district 
attorney,  for  his  services  before  commissioners,  on  examination  in  tea 
criminal  causes,  between  the  30th  of  June  and  the  Slst  day  of  Decem- 
ber, 1849,  amounting  to  $1,180. 

The  charge  for  his  services,  in  one  of  the  cases,  is  |1,000 ;  in  another, 
|100;  and  in  each  of  the  others,  $10. 

The  rendition  of  the  services  is  certified  by  the  several  commission- 
ers before  whom  the  examinations  were  had ;  the  reasonableness  of 
the  charges  were  certified  by  members  of  the  bar,  and  the  district 
judge  (Hon.  Theodore  H.  McCaleb)  certified  that  the  charges  were 
and  are  reasonable,  and  he  aUowed  the  same. 

2.  Bill  of  Logan  Hunton,  district  attorney,  paid  and  receipted 
October  18,  1850,  amounting  to  $2,200. 

For  14  criminal  causes  in  184d  and  1850 • $1,810 

For  4  criminal  examinations 40 

For  1  criminal  examination  of  several  persons  charged  with 

burning  a  ship  at  sea,  which  occupiea  27  days,  as  stated...  350 

2,200 


The  rendition  of  the  services  is  duly  certified,  and  the  district  judge 
certified  as  follows : 

I  have  examined  the  charges  made  in  the  above  named  criminal 
cases,  and,  finding  them  reasonable  and  proper,  have  allowed  the  same, 

THEODORE  H.  McCALEB, 

United  States  Judge. 

3.  Bill  of  said  district  attorney,  paid  January  5, 1851,  amounting  to 
the  sum  of  $500,  for  services  in  June,  1850,  for  a  criminal  examina- 
tion before  Judge  McCaleb  and  Commissioner  Baldwin,  of  United 
States  vs.  N.  Lopez,  charged  with  violation  of  the  neutrality  laws  ; 
proceedings  had  pursuant  to  order  from  the  ex^utive  department. 

Judge  McCaleb  certified  that  it  was  a  most  exciting  and  protracted 
pxamiDAtion,  and  that  he  approved  and  allowed  the  above  charge  of 
^5  00  as  reasonable  and  proper. 

This  charge,  for  aught  I  can  see,  is  for  a  portion  of  the  same  ser- 
vices included  in  the  charge  of  $1,750,  presented  by  Mr.  Hunton  in 
F'cbruarj,  1853,  and  allowed  by  the  President,  and  therefore  this 
:harge  of  $500  cannot  be  allowed  to  Mr.  Hunton,  without-  an  explana- 
ion  showing  more  in  detail  the  services  ior  which  the  two  charges  of 
500  and  $1,750  were  made. 

The  charge  for  $1,760  is  as  follows,  to  wit :    For  unofficial  services 
ud  extraordinary  expenses  in  the  years  1860  and  1861,  connected 
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with  and  growing  ont  of  inyasions  of  the  Island  of  Cuba,  by  military 
expeditions  from  the  United  States,  |1,750. 

Judge  McCaleb  certified  that  he  had  examined  the  evidences  of  s&id 
fiervices,  and  approved  and  allowed  the  charge  as  reasonable. 

President  Fillmore  approved  and  allowed  the  same  on  the  15tli  of 
February,  1853,  under  the  11th  section  of  the  act  of  Congress  approved 
August  31,  1862,  and  the  amount  was  allowed  by  the  accounting  offi- 
cers, and  numbered  109,382. 

All  the  forgoing  accounts  have  been  suspended  by  the  Pirst  Auditor, 
but  having  been  made  out  and  certified  in  pursuance  with  instractioos 
and  decisions  of  Mr.  Comptroller  McCulloh,and  of  several  years'  usage, 
and  paid  by  the  marshal  in  good  faith  without  notice  not  to  pay  the 
same,  and  before  the  present  Comptroller  issued  his  circular,  bearing 
date  August  28,  1851,  the  same  must  be,  and  the  same  are  hereby, 
directed  to  be  allowed  to  the  marshal,  but  suspended  as  to  the  district 
attorney.  This  question  was  settled  in  November  last  in  the  case  of 
Mr.  Bond,  marshal  of  Illinois,  in  passing  upon  his  account,  numbered 
107,264,  and  in  the  letter  of  the  Comptroller  to  the  First  Auditor, 
bearing  date  November  27,  1852. 

The  accounts  of  G-.  A.  Jones,  late  marshal  of  Ohio,  as  well  as  tbe 
accounts  of  the  marshal  of  the  northern  and  southern  districts  of  Neir 
York,  and  several  others,  have  been  settled  on  the  same  principle. 

All  those  bills  have  been  made  out  on  tbe  quantum  meruit  principk 
it  has  been  held  by  several  Attorneys  Gteneral  that  the  law  prior  if 
the  new  fee  bill  does  not  require  district  attorneys  to  attend  to  exami- 
nations of  criminals  before  judges,  magistrates,  or  commissioners,  and 
that  such  attendance  was  an  extra  service  ;  and  it  has  been  held  by 
the  accounting  officers  for  many  years  as  an  extra  service,  and  paid 
for  accordingly  od  the  quantum  mermt  principle,  generally  kt  the  nte 
of  five  dollars  per  day,  but  sometimes  more.  Regarding  it  as  an  extra 
service,  the  law  does  not  make  it  the  duty  of  the  judges  to  certify  to 
such  service;  and  when  they  do  certify,  the  certificate  cannot  be  treated 
as  a  judicial  allowance  of  the  charge,  but  simply  as  evidence  of  the 
rendition  of  the  service,  and  of  the  opinion  of  the  judge  of  its  vahe. 
The  accounting  officers  have  exercised  their  own  opinions  of  the  valoe 
of  such  services,  and  passed  the  accounts  accordingly.  The  charge  of 
ten  dollars  for  attending  each  examination,  in  the  most  of  the  cases, 
seems  reasonable,  and  may  be  allowed ;  but  the  charge  of  1 1,000,  io 
one  cause,  appears  very  large,  and  cannot  be  allowed,  unless,  on  evi- 
dence or  explanations  ^showing  the  time  occupied  and  the  great  diffi- 
culty and  importance  of  the  examination,  that  sum  should  be  deemed 
reasonable.  The  Comptroller  must  exercise  his  own  judgment  in  socb 
matters  upon  the  facts  and  evidence  presented,  and  cannot  properlj 
adopt  the  judgment  of  others,  without  other  evidence  as  a  substitute 
for  his  own  judgment.  The  same  remarks  apply  to  the  charge  of  $100 
for  attending  an  examination  in  another  case.  The  charge  of  $900 
must  be  explained,  as  before  stated. 

AH  the  charges  of  the  district  attorney,  Mr.  Hun  ton,  for  tbe  prose- 
oution  of  suits  in  the  circuit  and  district  courts  of  the  United  States, 
have  been  made  on  the  quantum  meruit  principle,  there  beine  no  fee 
bills  in  Louisiana  prescribing  the  fees  ot  attorneys*    Mr.  AttorneT 


LOGAN  HUKTON.  55 

General  Crittenden  held,  in  the  case  of  Dnrant,  that  snch  charges  for 
official  seryices  are  not  legal ;  and  thongh  I  allow  them  to  the 
marshal  in  this  case,  on  account  of  their  having  been  paid  bj  him  in 
good  &ithy  and  in  accordance  with  previous  usage^  I  cannot  allow 
them  to  the  attorney.  As  to  the  attorney^  they  must  be  suspended  as 
improperly  paid,  the  amount  thereof  charged  to  him,  and  he  may 
state  a  new  account  for  those  services,  under  and  in  accordance  with 
a  paragraph  in  the  new  fee  bill  of  February  26th,  1853,  which  is  as 
follows :  ''In  every  case  where  a  district  attorney  has,  during  the  last 
six  years,  prosecuted  or  defended  a  suit  in  which  the  United  States 
was  concerned,  in  a  district  where  the  law  allows  no  taxable  attorney's 
fees,  and  for  which  he  has  received  no  compensation  except  his  per 
diem  and  annual  salary,  he  shall  be  paid  for  his  services  according  to 
the  provisions  of  this  act." 

E,  C.  SEAMAN, 

Acting  Comptroller. 


Memorandum  by  Mr.  Hunton. 


The  allowance  of  $1 ,750  by  the  Presedent  was  not  for  official  services  j 
but  for  unofficial  and  extraordinary  services,  not  necessarily  connected 
with  my  office,  and  such  as  I  might  have  declined  to  render,  but 
for  my  respect  for  the  head  of  the  State  Department.  This  will  appear 
fully  from  my  memorial  to  the  then  President,  Mr.  Fillmore.  1  re- 
member that  the  Comptroller  illegally  and  without  authority  marked 
upon  the  papers  something  to  the  effect  that  it  was  on  account  of  my 
official  services  in  the  Cuban  prosecutions.  I  remonstrated  with  him 
at  the  time.  There  is  no  preteoct  for  connecting  this  allowance  with 
my  account  for  official  services.  Nor  is  there  any  pretext  for  alleging 
that  the  charge  of  $500  for  attending  a  protracted  examination  of 
Nardsso  Lopez  before  Judge  McCaleb,  as  a  committing  magistrate,  is 
included  in  the  charge  of  $1,T50  allowed  by  President  Fulmore  for 
unofficial  services,  the  nature  of  which  was  fully  set  forth,  and  no 
reference  was  made  to  this  examination  before  Judge  McCaleb  and 
Commissioner  Baldwin. 

L.  HUNTON. 


Treasury  Department, 
Comptroller's  Office^  December  30,  1853. 

Sir  :  In  adjusting  the  accounts  of  Wm.  S.  Scott,  late  United  States 
marshal  for  the  eastern  district  of  Louisiana,  per  report  No.  108,601, 
it  was  found  that  he  had  paid  about  $4,000  to  the  attorney,  Mr  Logan 
Hunton,  on  the  principle  of  a  quantum  meruit  compesation.  Mr. 
Seaman  decided,  as  Acting  Comptroller,  that  the  payment  was  an  il- 
legal one,  but,  as  it  was  made  in  good  faith,  that  the  marshal  should 
be  duly  credited  with  the  same,  and  the  attorney  charged. 

As  the  last  decision  has  not  yet  been  carried  into  effect,  I  have  to 
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request  that  yon  will,  at  your  earliest  convenienoey  state  an  account 
between  the  United  States  and  Mr.  Hunton,  charging  the  latter  in 
accordance  with  the  decision  of  report  No.  108,601. 

I  enclose  certain  acoonnts  received  from  Mr.  Hunton^for  his  semoei 
in  1851,  1852,  and  1853  *  These  accounts  have  been  stated  under  the 
provisions  of  the  act  of  26th  February  last,  and  appear  to  be  correct. 
The  sum  of  these  accounts,  to  wit,  $760,  should,  in  my  opinion^  be 
admitted  to  the  credit  of  Mr.  Hunton  in  the  account  to  be  stated  by  yon. 
Some  of  the  fees  charged  are  for  services  in  revenue  cases,  and,  in  the 
ordinary  course  of  business,  would  be  chargeable  to  the  expenses  of 
collecting  the  revenue.  In  the  present  case,  however,  I  think  it  safer 
not  to  divide  the  account,  but  to  admit  the  whole  as  an  ofbet  in  part 
to  the  sum  with  which  he  is  to  be  debited. 
Most  sincerely  yours, 

ELISHA  WHITTLESEY, 

ComfiroHar. 
T.  L.  Smith,  Esq., 

First  Aikditor  of  the  Treasury. 


Treasury  Department, 
Ccmptrotter* s  Office^  November  29,  1855. 

Sir :  In  regard  to  the  accounts  of  Logan  Hunton,  esq.,  late  United 
States  district  attorney  for  eastern  district  of  Louisiana,  I  enclose  you 
copy  of  letter  from  this  office,  dated  December  30,  1853,  and  copy  of 
statement  made  on  same.  No.  737,  dated  January  6,  i  854,  from  which  it 
will  appear  that  the  balance  found  due  from  Mr.  Hunton  consists  en- 
tirely of  suspended  accounts,  which  have  never  been  stated  agreeably 
to  the  requirements  of  the  law,  nor  have  the  explanations  desired  in 
regard  to  the  $500  item  ever  been  furnished.  From  the  amount  of 
|3,120,  found  due  from  him,  per  report  No.  737>  there  has  since  been 
deducted  a  credit  of  |275,  per  report  No.  2,884,  leaving  now  due  from 
him  the  sum  of  $2,845,  which  remains  suspended  for  reasons  above. 
There  are  no  other  accounts  of  Mr.  Hunton  m  this  office  for  action. 
Most  sincerely  yours, 

ELISHA  WHITTLESEY,  Comptroller. 

S.  S.  Baxter,  Esq.,  Washington,  D.  0. 


Treasurx  Department, 
Comptroller's  Office,  May  19,  1556. 

Sir  :  In  compliance  with  your  request  of  the  7th  instant,  I  encloae 
you  a  copy  of  a  bill  on  file  in  this  office,  in  the  name  of  Logan  Hunton, 
late  United  States  district  attorney,  eastern  district  of  Louisiana,  for 
services  in  certain  criminal  cases  against  N.  Lopez,  et  al.,  for  the  six 
months  ending  June  30, 1851,  wherein  he  has  charged  $5,000.  There 
is  no  bill  for  that  sum  to  be  found  in  this  office,  with  the  approval  of 
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the  Secretary  of  the  Interior  endorsed  thereon^  bat  I  annex  the  letter 
of  the  Secretary,  dated  August  5,  1862,  with  the  endorsement  thereon, 
from  which  it  appears  that  this  claim  for  |3,000  has  been  adjusted  by 
the  special  allowance  of  $1,750,  per  report  No.  109,382. 
Most  sincerely  yours, 

ELISHA  WHITTLESEY,  ComptroUer. 
S.  S.  Baxter,  Esq., 

No.  412  Fenn,  avenue^  between  4^  and  6th streets,  Washington^ D.  0 


Logan  Hunton,  late  United  States  attorney  for  the  eastern  district  of 

Louisiana^  in  account  with  the  United  States. 


De. 

To  the  fonowing  amounts  erroneoxuly  |>aid  him  by  WiUiam  8.  Scott,  late 
United  States  marshal,  pi^r  report  No.  108,601,  and  directed  to  be  charged 
to  him  by  ithe  Comptroller  of  the  Treasury,  per  letter  herewith,  dated 
December  30,  1863,  viz : 

February  term,  1850,  of  the  United  States  district  court,  voucher  37.  At- 
torney's bill :  charges  not  made  in  conformity  to  law  ;  allowance  sus- 
pended until  charges  are  made  as  the  law  directs.. 

April  term,  1850,  United  States  circuit  court.  Abstract  No.  6.  Attorney's 
bill,  as  before ^. . ......... — ... .. 

December  term,  1850,  of  the  district  court.  Attorney's  bill  No.  1 :  ser- 
vices in  the  Cuban  expedition  cases.  It  must  be  shown  that  the  services 
charged  for  are  different  from  those  for  which  he  was  paid  $1,750,  by 
authority  of  the  President,  per  certificate  No.  109,382,  and  the  amount 
must  be  approved  by  the  becretary  of  the  Interior......... — . — .... 


Ck. 

By  fees  for  attendance  before  the  United  States  Ck>mmis8ioneT8  in  cer- 
tain criminal  complaints,  per  voucher  No.  1,  herewith .. 

By  fees  for  services  in  United  States  district  court  in  certain  cases,  per 
voucher  No.  2,  herewith,  1852  and  1853 

By  fees  for  services  rcDd<>red  in  certain  criminal  cases  in  United  States  cir- 
cuit court,  per  voucher  No.  3,  herewith,  in  1851,  1852,  and  1853 


Balance  due  the  United  States 


Total. 


CoMpr&OLuni's  Office,  January  6,  1854. 


$1, 180  to 
2,200  00 


500  00 


8,880  00 


45  00 
580  00 
IS5  00 


760  00 
S, 120  00 


3,880  00 


7.he  United  States  to  Logan  Euntonj  district  attorney  of  the   United 

States  for  the  eastern  district  of  Louisiana. 

For  services  rendered  in  the  following  criminal  cases  in  tlie  United 
States  circuit  court,  eastern  district  of  Louisiana,  during  six  monthSy 
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beginning  January  1  and  ending  Jane  30^  1851^  (instituted  by  the 
order  of  the  Executive  of  the  United  States  against  N.  Lopez  :) 

March  T,  1851. — United  States  vs.  Narcisso  Lopez.     Indict- \ 

ment  under  6th  section  act  April  20,  1818 j 

United  States  ve.  John  lienderson  and  others.    In- / 

dictment  under  same  law f 

United  States  ve.  Theodore  O'Hara  and  others.     InA  a^  qqa 

dictment  under  same  law /^ 

United  States  vs,  S.  J.  Sigur.     Indictment  under  samej 

law: 

United  States  vs,  Lewis,  master  of  steamship 

Creole.    Indictment  under  same  law 

I,  Theodore  H.  McOaleb,  judge  of  the  United  States  district  court, 
eastern  district  of  Louisiana,  have  examined  the  charges  made  in  the 
above -named  criminal  cases,  and,  finding  the  same  reasonable  and 
proper,  have  allowed  the  same. 

THEO.  H.  McCALEB, 

United  States  District  Judge. 

I,  J.  W.  Gurley,  clerk  of  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  do  hereby  certify  that  Logan  Hnnton, 
attorney  of  the  United  States  for  the  eastern  district  of  Louisiana,  has 
rendered  the  services  in  the  above  criminal  cases  specified,  and  that 
his  charges  therefor  are  legal  and  proper. 

J.  W.   GURLEY,  Clerk. 

We,  the  undersigned,  members  of  the  bar  of  New  Orleans,  and  pra^ 
titioners  in  the  United  States  circuit  court  here,  do  certify  that  the 
charges  made  by  Logan  Hunton,  attorney  of  the  United  States,  in  the 
above  account,  for  his  services,  are  by  us  deemed  reasonable  and  proper. 

J.  W.  B.  GRYMES, 
GARNELL  DUNCAN, 
W.  M.  RANDOLPH, 
C.  ROSELIUS, 
J.  P.  BENJAMIN, 
MILES  TAYLOR. 

I,  J.  N.  Lea,  judge  of  the  second  district  court  of  New  Orleans, 
one  of  the  courts  of  the  State  of  Louisiana,  do  hereby  certify  that 
charges  for  services  similar  to  those  stated  in  the  cases  mentioned  in 
the  foregoing  account  as  having  been  rendered  by  Logan  Hunton,  at- 
torney of  the  United  States,  would  by  me  be  deemed  reasonable  and 
proper,  had  such  services  been  rendered  in  any  State  court  of  the  State , 
of  Louisiana,  by  an  attorney  authorized  to  receive  pay  and  compensa- 
tion for  his  services  in  proportion  to  the  labor  and  ability  required, 
and  in  proportion  to  the  importance  of  the  case. 

»  J.  N.  LEA, 

Judge  of  2d  District  Court 

cf  New  (Means. 
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Department  of  the  Interior, 

IVaahiTigtonj  Augi^t  5,  1852. 

Sir:  I  have  examined  the  claim  of  Logan  Hunton,  the  United 
States  attorney  for  the  eastern  district  of  Louisiana,  for  services  ren- 
dered in  certain  criminal  prosecutions,  in  the  year  1851,  growing  outr 
of  the  invasion  of  the  Island  of  Cuba,  and  conceiving  that  under  the 
Attorney  General's  opinion  of  the  5th  of  July,  1851, 1  have  no  power 
to  look  behind  the  certificate  of  the  court  in  which  the  services  were 
rendered,  and  that  those  certificates  are  conclusive  and  binding  upon 
the  accounting  officers  of  the  treasury,  the  account,  with  accompany* 
ing  papers,  is  herewith  returned  for  settlement  accordingly ;  payment 
to  be  made  out  of  the  judiciary  fund. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

ALEX.  H.  H.  STUART,  Secretary. 

The  First  Comptroller 

of  the  Treasury. 


Logan  HunJUm^  late  United  States  attorney  for  the  eastern  district  of 

Louisiana  J  in  account  with  the  United  States. 


Dx. 

To  the  following  amounts  erroneously  paid  him  by  William  S.  Scott,  late 
United  States  marshal,  per  report  No.  108,601,  and  directed  to  be  charged 
to  him  by  the  Comptroller  of  the  Treasury,  per  letter  herewith,  dated 
December  30,  1853,  vis : 

February  term,  1850,  United  Stat^i  district  court,  voucher  37.  Attorney's 
bill :  charges  not  made  in  conformity  to  law ;  allowance  suspended  until 
charges  are  made  as  the  law  directs ....... 

April  term,  1850,  United  States  circuit  court,  Abstract  No,  6.  Attorney's 
bill,  as  before..... * 

December  term,  1850,  district  court.  Attorney's  bill  No.  1 :  services  in 
the  Cuban  expedition  cases.  It  must  be  shown  that  the  services  charged 
for  are  different  from  those  for  which  he  was  paid  $1,750,  by  authority 
of  the  President,  per  certificate  No.  109,382,  and  the  amount  paid  must 
be  approved  b^  the  Secretary  of  the  Interior 


Cr. 

By  fees  for  attendance  before  United  States  Commissioners  in  certain  crim- 
inal complaints,  per  voucher  No.  1,  herewith , 

By  fees  for  services  in  United  States  district  court  in  certain  cases,  per 
voucher  No.  2,  herewith,  1852  and  1853 • 

By  fees  for  services  rendered  in  certain  criminal  eases  in  United  States  cir- 
cuit court,  per  voucher  No.  3,  herewith,  in  1851,  1852,  and  1853 

BcJance  due  to  the  United  States 

Tbtal 


$1,180  OO 
2,200  OO 


500  OO 


3,880  00 

45  00 

580  00 

135  OO 

3, 120  oa 

3, 880  00 

Copy  of  statement  No.  737,  January  6,   1854, 
B€p.  No.  737.) 


by  Comptroller  that  day.— (See 

J.  B. 
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By  the  act  of  the  8th  of  May,  1T92,  sec.  4,  it  is  provided  that— 
^^  The  legal  fees  of  the  clerk^  attorney,  and  marshal,  in  crimiDal 
prosecutions,  shall  he  included  in  the  account  of  the  marshal ;  and 
the  same  having  heen  examined  and  certified  by  the  court,  or  one  of 
the  judges  of  it,  in  which  the  services  shall  have  been  rendered  shall 
be  passed  in  the  tisual  manner^  and  the  amount  thereof  paid  out  cf  ik 
treasury  to  the  marshal,  and  by  him  shall  be  paid  over  to  the  persons 
entitled  to  the  ^ame." 

Now,  if  language  means  anything,  the  judge  or  the  court  are 
to  certify  and  examine  these  accounts,  and  there  is  no  earthly  authority 
for  the  clerks  or  other  officers  in  Washington  to  revise  or  examine 
them  ;  and  such  was  the  settled  practice  of  the  government,  until 
«ome  of  our  higher  law  whigs  at  Washington,  undertook  to  constme 
the  law  as  they  understand  it,  utterly  disregarding  the  decisions  of 
the  Supreme  Court  of  the  United  States,  as  will  be  seen  by  the  follow- 
ing letters,  written  some  fourteen  years  since : 

Cabibripob,  November  6,  (6,)  1837. 

Dear  Sir  :  In  reply  to  the  foregoing  letter,  I  beg  leave  to  say,  that 
I  have  always  considered  the  true  construction  of  the  act  of  Congres 
of  the  8th  of  May,  1792,  ch.  36,  sec.  4,  to  be,  that  the  certificate  o: 
the  judge  upon  the  examination  af  the  marshal's  accounts  was  con- 
clusive, and  that  the  items  of  the  charges  were  not  re-examined  is 
any  manner  whatsoever  by  the  officers  of  the  Treasury  Department 

I  adopted  this  opinion  upon  mature  deliberation  many  years  ago. 
Some  years  since  the  same  question  was  brought  before  the  Supreme 
Court  of  the  United  States  for  their  consideration,  upon  the  instance 
of  some  one  of  the  judges.  It  was  then  fully  considered  by  all  of  ns, 
and  it  was  the  unequivocal  opinion  of  the  judges,  (my  impression  ir 
that  there  was  an  entire  unanimity  of  opinion,)  that  the  certificated: 
the  judge  upob  the  account  of  the  marshal  was  conclusive,  and  could 
not  be  re-examined  at  the  Treasury  Department^  but  must  be  passed 
as  of  course.  I  have  never,  at  any  time,  heard  a  doubt  expressed  bj 
any  judge,  that  this  was  the  true  and  only  legitimate  construction  o: 
the  statute ;  and  I  have  no  objection  to  its  being  communicated  to  tie 
Treasury  Department. 

I  am,  sir,  very  respectfully,  yours, 

JOSEPH  STOBY. 

J.  L.  Sibley,  Esq., 

United  States  Marshal  of  Massachusetts  District. 


Baltimore,  AprU  24,  1839. 

Sir:  I  have  received  a  letter  from  Judge  Story,  enclosing  the 
within  copy  of  a  letter  addressed  by  him  to  you,  and  requesting  me 
to  say  whether  he  is  not  correct  in  his  statement  of  the  opinions  oi 
the  judges  of  the  Supreme  Court.  He  is  certainly  correct  as  to  the 
opinion  of  a  majority  of  the  judges,  and  my  opinion  is  that  they  were 
unanimous.  Our  attention  was  called  to  the  subject  at  January  term, 
18379  in  consequence  of  a  circular  addressed  to  the  judges  by  the  First 
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Auditor,  in  relation  to  the  manner  of  certifying  the  marshars  accounts. 
We  had  a  good  deal  of  conversation  concerning  the  powers  of  the 
courts,  and  of  the  accounting  officers  of  the  Treasury  Department ; 
and,  according  to  my  recollection,  the  opinion  of  the  judges  is  stated 
with  perfect  accuracy  hy  Judge  Story,  m  his  letter  to  you.  It  was, 
certainly,  my  opinion,  and  upon  the  fullest  consideration  since,  I  have 
seen  no  reason  to  change  it. 

I  am,  sir,  respectfully,  your  obedient  servant, 

R.  B.  TANEY. 

J.  L  SiBLET,  Esq., 

United  States  Marahxd  i^  Maasachusetta  District. 

And  yet,  with  these  decisions  before  the  Comptroller,  he  has  utterly 
lisregarded  the  .  opinion  of  the  court,  and  has  charged  back  to  nearly 
3very  marshal  in  the  Union  such  sums  as  they  have  paid  to  district 
ittorneys,  clerks,  and  others,  as  he  saw  fit,  treating  the  decisions  and 
certificates  of  the  judges  with  perfect  contempt,  and  setting  up  a 
btigher  law  of  ihe  treasury,  over  the  laws  expounded  by  the  courts. 

Would  it  not  be  well  for  the  administration  to  purge  its  Treasury 
Building  of  such  higher  law  clerks,  or  say  less  about  Governor 
Seward's  treason.  B. 


Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  favor  of 
the  5th  instant,  transmitting  me  a  copy  of  the  report  of  the  First 
OomptroUer  of  the  Treasury  on  my  claim  for  compensation  for  services 
rendered  in  the  prosecutions  of  Lopez  and  others. 

In  my  communication  to  you  of  9th  instant,  I  proposed  to  submit 
for  your  decision  my  claim  without  any  delay  for  an  answer  from  me 
bo  the  report  of  the  Comptroller ;  as  that  report  is,  however,  now  before 
me,  I  avail  myself  of  the  opportunity  to  make  a  very  brief  comment 
upon  it,  and,  incidentally,  I  shall  quote  some'  authority  bearing  upon 
bhe  question  discussed  by  the  Comptroller. 

Ever  since  the  organization  of  the  government,  district  attorneys 
3f  the  United  States  have  been  allowed  iees  in  ''criminal  prosecutions" 
in  every  State  of  the  Union.  The  right  to  demand  and  receive  com- 
pensation in  such  cases  was  first  authorized  by  the  act  of  Congress  of 
May  8, 1792,  section  4,  chapter  36,  wherein  it  is  directed  that  the  ''  feea 
3f  clerk,  aUomeyy  and  marshal,  in  criminal  prosecutionay  shall  be  in- 
cluded in  the  account  of  the  marshal."  The  same  act  fdrther  directa 
that  ''the  account  of  the  marshal,  thus  including  the  fees  of  the 
xttameyy'*  &o.,  "  having  been  examined  and  certified. by  the  court  or 
>D6  of  the  indges  thereof  in  which  the  servicea  were  rendered,  shall  be 
passed  in  the  usual  manner  at,  and  the  amount  paid  out  of,  the  treasury 
to  the  marshal,"  &o. 

In  deciding,  upon  my  claim  for  fees  in  the  Cuban  cases,  I  desire 
jTOur  honoF  to  consider  n^  claim  as  included  in  the  marshal's  account, 
inasmuch  as  I  have  forborne  to  present  it  in  that  form  for  the  present, 
>nly  because  I  was  unwilling  to  embarrass  his  account  with  a  contested 
tern. 

Considering,  then,  that  the  marshal's  account,  containing  an  item 
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for  fees  of  the  district  attorney  in  ^^  criminal  prosecutions ,*'  is  presented 
at  the  treasury,  after  having  been  ^^  examined  and  certified  by  the 
judge  of  the  court  in  which  the  services  were  rendered,"  has  the 
Comptroller  the  right  to  reject  that  item  ? 

This  is  virtually  the  question  submitted  for  your  decision.  The 
CSomptroller  of  the  Treasury  claims  the  ri^ht  to  exercise  a  revisory 
power  over  such  accounts,  and  in  support  of  that  right  relies  upon  the 
opinion  of  Attorney  General  Crittenden,  of  August  30,  1850,  in  Da- 
rant's  case.  That  opinion  is  wholly  inapplicable  to  this.  Mr.  Dorant 
presented  a  claim  for  compensation  for  extra  official  services  in  land 
causes  under  the  act  of  June  17,  1844.  My  claim  is  for  ordinary 
official  services  in  **  criminal  prosecutions."  The  distinction  between 
Durant's  claim,  thus  decided  by  Mr.  Crittenden^  and  the  claim  nndei 
consideration  is  too  obvious  to  require  comment.  The  cases  differ 
widely.  The  reason  why  the  judge's  certificate  is  conclusive  in  the 
one  case  and  was  not  in  the  other  will  be  adverted  to  in  a  subsequent 
part  of  this  letter. 

I  will  now  make  a  brief  summary  of  authorities  tending  to  show 
that  a  judge's  examined  certificate,  as  to  a  claim  such  as  the  one  now 
presented,  is  conclusive  and  cannot  be  reviewed  by  the  accounting 
officers  of  the  treasury. 

Wirt,  Attorney  General,  says  that  "the  officers  of  the  treasnrt 
would  have  no  power  to  disaUow  a  marshal's  account  which  has  hees 
examined  and  certified  by  the  court,  provided  it  contained  no  item 
beyond  the  enumeration  prescribed  bylaw."  But  attorneys' fees  io 
'^  criminal  prosecutions'*  are  expressly  enumerated  in  the  act  of  1791 
and  directed  to  be  included  in  the  marshal's  account ;  they  cannot 
therefore,  in  the  opinion  of  Mr.  Wirt,  be  disallowed  at  the  treasury 
when  they  have  been  examined  and  certified  by  a  judge,  &c. 

In  this  opinion  of  Mr.  Wirt  fully  concur  ex-Attorneys  Greneri 
Butler,  Nelson,  and  Mason.  Attorney  General  Johnson's  opinioi 
on  this  subject  was  to  the  same  effect.  He  says,  opihion  November 
27)  1849,  that  '^marshals'  accounts,  examined  and  certified  by  a  propei 
court,  or  a  judge  thereof,  are  not  re-examinable  in  any  manner  by  tk 
officers  of  the  Treasury  Department." 

Attorney  General  Crittenden,  in  his  opinion  of  July  6,  1851,  tc 
opinion  given  with  direct  reference  to  this  case — to  the  question  nov 
under  consideration — and  not  in  reference  to  a  claim  for  eodra  officie 
services,  holds  the  following  language :  ^'to  answer  the  question  pro- 
pounded to  me  in  any  other  manner  than  by  saying  that  the  Comp- 
troller is  estopped  and  concluded  by  the  certificate  of  the  judge,  wonli 
he  mischievous;"  that  the  language  of  the  statute  is  imperative,  vii: 
that  '^  accounts  so  examined  and  certified  shaU  be  passed  at  and  paid 
out  of  the  treasury ;  that  the  words  ^shall  be  passed '  give  no  revisory 
power  to  the  officers  of  the  treasury,  but  means  ^  shall  be  allowed, 
shall  be  admitted,  shall  be  received  as  valid  and  just.' " 

Again  he  says,  in  the  same  opinion,  that  ^'the  same  account  a^ 
certified  by  the  court,  or  a  judge  thereof,  is  to  be  *  passed'  and  *paid,' 
not  a  new  account  and  different  amount  made  at  the  treasury.  X ' 
such  new  account  and  different  amount  is  alluded  to  ii;  the  act ;  n- 
review,  no  re-examination  of  the  decision  of  the  court  or  the  judge  bt 
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the  accounting  officers  of  the  treasury  is  mentioned;  but  the  accounts , 
as  certified  and  examined  bj  the  court  or  the  judge,  are  the  things  to 
be  passed  at,  and  the  amount  thereof  is  the  sum  to  be  paid  out  of,  the 
treasury." 

This  construction  of  the  law,  as  given  by  Messrs.  Attorneys  Gen- 
eral Wirt,  Butler,  Nelson,  Mason,  Johnson,  and  Crittenden,  is  fully 
sustained  by  the  judiciary  of  the  United  States.  Chief  Justice  Mar- 
shall, Chief  Justice  Taney,  Judges. Story  and  McLain,  and  all  the 
associate  judges  oft  he  Supreme  Court,  sare  one,  have  taken  a  similar 
view  of  the  law.  For  extracts,  in  a  condensed  form,  of  the  opinions  of 
these  judges,  your  honor  is  referred  to  pages  18, 19,  20^  and  21  of  Mr. 
Crittenden's  opinion,  of  July  6,  1867. 

It  seems,  then,  to  me  that  it  savors  something  of  effrontery  in  the 
accounting  ofiicers  of  the  treasury  to  claim  the  right  to  exercise  a 
power  denied  to  them  by  the  great  names  above  mentioned — the  most 
illustrious  law  o£Scers  and  judicial  functionaries  known  to  the  history 
of  the  republic, 

I  claim,  as  late  attorney  of  the  United  States  for  the  eastern  district 
of  Louisiana,  the  following  sums,  to  wit : 

1.  $5,000  for  official  services  in  the  prosecution  of  Lopez^  Hender- 
son, and  others,  for  violation  of  the  neutrality  laws. 

2.  |760  for  fees,  in  various  cases,  in  United  States  district  court,  in 
the  years  1852  and  1853. 

3.  (275  for  attendance  on  United  States  district  court  in  1853. 

BElfARKS  AND  EXPLANATIONS. 

A  full  statement  relating  to  the  claim  of  $5,000  may  be  found  in  the 
office  of  the  Attorney  General  of  the  United  States,  in  a  memorial  ad- 
dressed by  me  to  the  President  in  1853,  and  by  him  referred  to  the 
Attorney  General,  (and  upon  which  he  has  made  no  report.) 

It  will  be  found  that  these  prosecutions  were  instituted  pursuant  to 
the  instructions  of  the  President,  General  Taylor.  They  were  of  an 
extraordinary  character.  My  claim  was  approved  by  the  court  in 
which  the  cases  were  tried,  and  certified  pursuant  to  the  act  of  Con- 
gress. The  judge  of  the  district  court  of  the  State  of  Louisiana  certified 
that  if  such  services  had  been  rendered  in  a  State  court,  the  fee  of 
45,000  would  be  reasonable  and  proper.  Members  of  the  bar  of  New 
Orleans  certified  that  the  fee  was  reasonable.  The  original  of  these 
certificates  are  on  file  in  the  Comptroller's  office ;  copies  in  the  office 
of  the  Attorney  General,  (from  whence  they  may  be  withdrawn.)  But 
that  the  demand  is  reasonable  and  fair,  is  shown  by  the  fact  that  J.  P. 
Benjamin,  esq.,. who  was  associated  with  me  in  the  conduct  of  the 
prosecutions,  was  paid,  by  the  United  States,  the  sum  of  $5,000  for 
his  services.  My  claim,  th^s  certified,  was  presented  at  the  Treasury 
Department  for  payment.  The  Comptroller  declined  to  pay,  upon  the 
ground  that  there  was  no  law  which  authorized  the  payment  of  the 
lees  in  criminai  cases  in  the  State  of  Louisiana,  or,  rather,  that  the 
attorney  of  the  United  States  in  Louisiana  was  not  entitled  by  law 
to  any  comi)en8ation  whatever  in  criminal  cases. 

Ou  the  5th  day  of  August,  in  the  year  1852,  the  honorable  Secretary 
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of  the  iDterior,  A.  H.  H.  Staart,  by  his  written  order  of  that  date, 
directed  the  Comptroller  to  adjust  and  settle  the  account.  The  Comp- 
troller failed,  and  still  fails  and  refuses,  to  adjust  and  settle  the  account. 

The  claims  for$760  and  for  $276  have  been  adjusted,  but  payment  is 
withheld  because  it  is  alleged  that  the  marshal  had  emmeotulUf  paid 
me  the  sum  of  $3,880. 

As  to  the  payments  by  the  marshal,  it  is  to  be  remarked  they  are 
for  fees  in  criminal  cases,  all  approved  by  the  judge  of  the  United 
States  court  and  by  judge  of  the  State  court,  according  to  the  uaage  in 
this  district,  perhaps,  from  the  organization  of  federal  courts  in  Lou* 
isiana.  I  know  that  the  fees  of  my  predecessors,  General  Downs, 
Colonel  Balie  Peyton,  and  Thomas  J.  Durant,  in  criminal  cases,  were 
settled  at  the  Treasury  Department  upon  such  vouchers  as  I  fiirnished 
to  the  marshal,  and  upon  the  principle  of  a  quantum  meruU.  I  be- 
lieve no  officer  of  the  government  has  ventured  to  recommend  that 
suits  should  be  instituted  to  recover  back  those  fees  as  having  been 
^^erroneoudy"  paid^  and  yet  my  acknowledged  clahna  are  ioithheld  upom 
that  ground.  These  fees,  amounting  to  $3,880,  have  been  actoally 
paid  to  me  by  the  marshal,  pursuant  to  the  order  and  judgment  of  the 
court,  and  have  been  allowed  to  the  marshal,  in  the  settlement  of  his 
accounts,  because  it  is  admitted  he  paid  them  in  '^  good  faith."  Will 
not  the  doctrine  of  good  faith  apply  to  me? 

I  was  appointed  attorney  of  the  United  States  at  a  time  when,  by 
the  usase  of  the  department,  and  by  the  decision  of  the  courts,  fees  in 
criminal  cases  were  paid  by  the  marshal  of  this  district  upon  the  cer- 
tificate of  the  judge  of  the  court.  But  I  was  not  content  to  rely  upon 
the  reports  of  my  predecessors  as  to  the  mode  of  settling  my  acconnts, 
and  during  the  first  year  of  my  term  of  office  I  addres^  to  the  First 
Auditor  of  the  Treasury  a  letter  of  inquiry,  and  received  his  reply, 
dated  May  9, 1850,  informing  me  that  cUl  fees  in  criminal  cases  should 
be  paid  by  the  marshal ;  and  pursuant  to  his  instructions  the  marshal 
aid  those  fees,  verified  and  approved  according  to  law,  as  will  appear 
y  his  letter  herewith  enclosed.  The  vouchers  were  forwarded  to  the 
Treasury  Department  by  the  marshal,  and  can  be  seen  in  the  papers 
of  his  accounts. 

I  transmit,  herewith,  copy  of  the  report  of  Seaman,  acting  Auditor, 
touching  the  claims  for  $3^880  which  have  been  allowed  and  paid  by 
the  marshal,  together  with  remarks  of  my  own  attached. 

I  transmit  report  of  Comptroller  claiming  balance  against  me.  I 
also  send  rough  draught  of  an  argument  upon  the  subject  of  allowing 
attorneys*  fees  in  criminal  cases,  together  with  a  slip  from  a  newspaper 
touching  that  subject,  which  possibly  may  be  useful. 

If  necessary,  I  will  make  a  journey  to  Washington  and  give  further 
explanations. 

LOGAN  HUNTON, 

Late  U.  8.  Attomejf. 


I 
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UNITED  STATES  OOUBT  OF   GLAIUB. 

LooAN  HuKTON  VS.  Unitbd  Statss. 

Brief  of  Petitioner. 

The  petition  is  referred  to  for  a  statement  of  the  case. 
On  hehalf  of  the  petitioner  it  will  he  contended : 

The  judge  of  the  district  court  of  the  United  States  was  empowered 
to  allow  the  petitioner  the  sums  of  $5,000,  $1,180,  $2,200,  and  $500, 
allowed  by  the  said  judge. 

The  comptroller  had  no  ri^ht  to  open  the  marshal's  settled  account, 
and  charge  your  petitioner  with  the  sums  of  $1,180,  $2,200,  and  $500. 
He  is  entitled  to  these  sums,  and  the  further  sum  of  $5,000  allowed 
him  by  the  judges  of  the  district  court,  with  interest  from  the  time 
they  were  presented  at  the  treasury  for  audit. 

In  the  course  of  the  argument  reference  will  be  made  to  the  follow- 
ing act  of  Congress  and  authorities : 

The  35th  section  of  the  act  of  September  24,  1789,  1  S.  L.^  p.  92. 

This  section  enacts  that  in  the  courts  of  the  United  States  all  per- 
sons may  plead  and  manage  their  own  causes,  or  by  the  assistance  of 
such  counsel  or  attorneys  as  by  the  rules  of  the  court  shall  be  permitted 
to  manage  causes  therein.  It  directs  an  attorney  to  be  appointed  in 
each  district  to  prosecute  all  crimes,  &c.,  and  all  civil  causes  in  which 
the  United  States  shall  be  concerned  ;  ''  and  he  shall  receive,  as  a  com- 
pensation for  his  services,  such  fees  as  shall  be  taxed  therefor  in  the 
respective  courts  before  which  the  suits  or  prosecutions  shall  be  tried.'' 

Act  of  May  8th,  1792,  1st  S.  L.,  625,  fixes  compensation  of  mar- 
shals, &c. 

Section  4th.  Compensation  of  attorneys  is  per  diem  mileage,  ^'  and 
such  fees  in  each  State  as  are  allowed  in  the  supreme  court  tixereof ;'' 
fees  in  admiralty  cases,  and  an  annual  sum  of  $200  to  certain  district 
attorneys,  including  the  attorney  of  the  Virginia  district. 

Section  5th.  '^  For  all  services  in  criminal  cases  performed  by  the  at- 
torney for  the  district  of  Virginia,  and  for  which  no  fees  are  allowed  by 
law  for  similar  services  in  the  courts  of  that  State,  he  shall  be  allowea 
such  sum  or  sums  as  the  court  in  which  the  same  is  rendered  shall 
consider  a  reasonable  compensation  therefor." 

Act  of  26  March,  1804,  creating  two  territories  in  Louisiana,  sec.  8| 
2  S.  L.  286,  directs  an  attorney  to  be  appointed  in  the  district,  who,  in 
addition  to  his  stated  fees,  shall  be  paid  $600  per  annum  for  his  extra 
services. 

Act  of  April  8,  1812,  admitting  Louisiana  into  the  Union,  2  S. 
L.  703,  directs  there  shall  be  appointed  in  said  district  an  attorney , 
^'  who  shall,  in  addition  to  his  stated  fees,  be  paid  $600  annually  as 
full  compensation,"  &c. 

Act  of  3d  March,  1823,  dividing  Louisiana  into  two  districts,  sec, 
2,  3  S.  L.,  p.  775,  directs  the  appointment  of  an  attorney  for  the 
western  district,  who  shall  receive  an  annual  compensation  of  $200, 
*'  and  such  fees  and  emoluments  as  are  allowed  to  the  attorney  of  the 
United  States  for  the  eastern  district  of  Louisiana." 

Rep.  C.  C.  174 6 
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In  the  appropriation  bill  of  March  3,  1841,  6  B.  L.  427,  there  is  a 
proviso  that  in  lieu  of  all  fees  and  emoluments,  &c.,  in  districts  where 
the  present  entire  compensation  exceeds  |1,600  per  annum,  the  officers 
may  receive  the  fees  allowed  by  the  laws  of  the  State  in  the  highest 
courts  of  the  State ;  and  for  any  service  performed  by  said  officers  ''in 
discharge  of  their  official  duty,  for  whicn  no  compensation  is  provided 
in  the  laws  of  said  States,  respectively,  the  said  officer  may  receive  sucli 
fees  as  are  now  allowed  by  law,  according  to  the  existing  usage  and 
practice  of  said  courts  of  the  United  States." 

Act  of  August  3,  1812,  (supplementary  to  the  judiciary  act  of 
1789^)  6  S.  L.,  p.  616,  sec.  7,  authorizes  the  supreme  court  to  pre- 
scribe regulations  to  the  circuit  and  district  courts  for  the  taxation  of 
costs^  and  make  and  prescribe  a  table  of  the  items  of  costs. 

The  claim  of  the  petitioner  is  for  ^ees  taxed  and  allowed  by  the 
jud^e  of  the  eastern  district  of  Louisiana  for  services  rendered ;  and 

The  taxation  of  fees  is  the  act  of  the  court. 

Where  there  is  a  law  prescribing  a  table  of  fees  and  regulating  the 
taxation,  the  action  of  the  court  must  eonform  to  those  laws;  but 
where  there  are  no  such  laws,  the  court  must  ascertain  the  amount ; 
and  the  taxation  is  an  act  of  the  court,  which,  if  it  be  within  its  juris- 
diction, is  as  valid  and  binding  as  any  other  act  of  the  court. 

The  following  authorities  may  be  used  in  this  discussion : 

Case  of  oaths  before  justices,  12  Coke,  p.  131,  ^'  when  the  statute 
cave  power  to  justices  of  the  peace  to  require  any  person  or  persons, 
&c.,  to  take  the  oath,  the  law  impUcUe  gave  them  power  to  make  a 
warrant  to  have  the  body  before  them,  for  quando  lex  aliquid  oZtcitt 
concedit  conceditur  et  id  aine  quo  res  ipsa  non  potest." 

Bacon,  vol.  7,  letter  (B,)  p.  438. 

Dwarris  on  Statutes,  p.  662. 

Costs  at  common  law,  an^  prior  to  any  of  the  statutes  giving  costs, 
were  given  in  the  form  of  damages. 

3  Black  Com.,  pp.  398,  399. 

2d  Bacon,  title  costs,  letter  (A,)  p.  288. 

Gilbert's  History  P.  C,  pp.  266-'7. 

Hullock  on  Costs^  p.  2. 

Sayer  on  Costs,  pp.  1,  2 

Beames  on  Costs  in  Equity,  pp.  4,  10  ;  Law  Library,  22d  vol. 

Mr.  Webster's  Argument  on  Prescott's  Case ;  Webster's  speeches, 
Boston  edition,  1830,  pp.  142-3-4. 

Coke  Litt.,  368  b.,  where,  commenting  on  Stat.  W.  1,  which  pro- 
hibits officers  from  taking  fees,  he  says  :  ^'  But  yet  such  reasonable 
fees  as  have  been  allowed  by  the  courts  of  justice  of  ancient  time  to 
inferior  ministers  and  attendants  of  courts,  for  their  labor  and  at- 
tendance^ if  asked  and  taken  of  the  subject  is  no  extortion." 

U.  S.  vs.  Binggcidy  8  Peters,  p.  150. 

The  costs,  before  the  statutes  were  offered  or  taxed  by  the  court 
or  jury — since  the  statute,  by  the  court  through  its  proper  officer. 

Greesley's  case,  8th  Coke,  pp.  39,  40,  &c. 

Pilford's  case,  10th  Coke,  pp.  116-'17. 

Yaughan's  case,  5  Coke,  p.  49 ;  Hall's  case.  5  Coke,  p.  51. 

Opinions  of  Att's  Gen'l,  old  opinions — Mr.  Wirt,  p.  240 ;  Mr.  But- 
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ler,  pp.  997,1133)  1178  ;  Mr.  Nelson,  pp.  1673, 1664 ;  Mr.  Maaon^pp. 
1767,  1809  ;  Mr.  Johnson,  p.  2074,  containing  opipions  of  Stoiy  and 
Taney. 

On  the  claim  of  interest,  the  following  authorities  are  referred  to : 

Sdlech  vs.  French^  Ist  American  cases,  341. 

Beautnarchaia  vs.  Commonwealth,  3  Gall.,  107 ;  Marg.  123. 

Com.  vs.  Cunninghamy  4  Gall.,  431. 

AUomey  Oeneral  vs.  Turpifij  3  Hen.  &  Munf.,  548. 

BeaptMica  vs.  Mit(Ml,  2  Dall.,  101. 

Attorney  Oeneral  vs.  Cape  Fear,  N.  Co. ,  2,  Iredell,  444. 

MUne  vs.  BempiMicam,  3  Yeates,  102. 

Auditor  YB.  Dugger,  3  Leigh,  241. 

Commonwealth  vs.  Newton,  1  Hen.  &  Munf.,  90. 

Hamilton's  Report  on  Finances,  January  1790. 

1  vol.  Reports  on  Finances,  pp.  12,  13,  14,  27, 

Hamilton  on  Public  Gredit,  do.,  p.  194:  '^  When  a  gOYernment 
enters  into  a  contract  with  an  individual,  it  deposes  as  to  the  matter 
of  the  contract  its  constitutional  authority,  and  exchanges  the  char- 
acter of  a  legislator  for  that  of  a  moral  agent,  with  the  rights  and  ob- 
ligations of  an  individual.  Its  promises  may  justly  be  considered  as 
excepted  out  of  its  power  to  legietate,  unless  in  aid  of  them.  It  is,  in 
theory,  impossible  to  reconcile  the  two  ideas— of  a  promise  which 
obliges  with  a  power  to  make  a  law  which  oan  vary  the  effect  of  it." 

U.  8.  Bank  vs.  Planters'  Bank,  9  Wheat.,  907:  "Government, 
by  becoming  a  corporation,  lays  down  its  sovereignty  so  &r  as  respects 
the  transactions  or  the  corporation,"  &c. 

WoodYB.  Bobbins,  11  Mass.,  50H,  504. 

Dodge  vs.  Perkins,  9  Pick.,  368. 

Jones  vs.  WiUiams,  2  Gall.,  106 :  "  Interest  allowed,  because  it  is* 
natural  justice  that  he  who  has  the  use  of  another's  money  should 
pay  interest." 

Betroactive  laws. — It  is  a  general  rule,  that  no  statute  is  to  have  a. 
retrospect  beyond  the  term  of  its  commencement. 

Dwarris,  pp.  680,  681. 

"Where  rights  are  infringed,  where  fundamental  principles  are 
overthrown,  where  the  general  system  of  law  is  departed  from,  the 
legislative  intention  must  be  expressed  with  irresistible  clearness  tO' 
induce  a  court  ofjustice  to  suppose  a  design  to  effect  such  objects." 

Aldridge  vs.  JriUiams,  3  Howard,  1. 

8.  8.  BAXTER. 


IN  THB  COURT  OF  GLAIMS.^No.  457. 
LOQAN  HUNTON  VS.  ThS  UnTTBD  StATBB. 

Brief  of  the  United  Stales  Solicitor. 

The  petitioner,  late  United  8tates  attorney  for  the  eastern  district 
of  Louisiana,  claims  from  the  United  States  the  sum  of  |6,996 ;  ih« 
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treasarj  claims  from  the  Detitioiier  the  sum  of  |2,885 :  the  difference 
ie  $8,880,  and  arises  as  follows : 

The  treasury  officers  have  charged  to  the  petitioner  three 
sums  of  money,  |1,180,  |2,200,  and  |500,  paid  to  him  by 
the  marshal  of  his  district  out  of  public  moneys,  as  they  say, 
erroneously $3,880 

And  they  renise  to  pay  him  the  amount  charged  by  him  for 
his  fees  in  certain  criminal  cases  tried  in  the  district  court..     6,000 

8,880 


Or,  otherwise,  the  treasury  accounts  represent  him  as  debtor 
for  $3,880,  received  erroneously  as  above,  and  credit  for 
$1,035,^  since  allowed  for  other  items,  leaving  balance  due..      2,845 

The  petitioner's  account  charges  $5,000  for  services  as  above, 
and  $1,035  for  the  said  items  admitted  by  the  treasury 6,035 

Making  the  amount  involved  in  this  suit,  as  above 8,880 


I.  Respecting  the  three  itema  paid  by  the  tnarahal,  amounting  to  $3,880. 

The  act  of  May  8, 1792,  sec.  4,  (1  Stat.,  277,)  provides  that  the 

legal  fees  of  the  district  attorney,  o^c,  having  oeen  examined  and 

certified  by  the  court  or  one  of  the  judges,  shall  be  passed,  and  the 

.  amount  thereof  paid  out  of  the  treasury  to  the  marshal,  and  be  by 

him  paid  over  to  the  persons  entitled. 

Nevertheless,  it  appears  that  in  practice  the  marshals  had  been 
accustomed  to  pay  the  compensation  of  the  attorneys,  &c.,  before  the 
same  had  been  passed  at  the  treasury,  and  that  pursuant  to  ths  prac- 
tice the  marshal  of  the  eastern  district  of  Louisiana,  paid  to  the  dis- 
trict attorney,  among  other  bills,  the  three  which  constitute  the  above 
sum,  between  the  31st  of  December^  1849,  and  the  8th  of  January, 
1851. 

On  settlement  of  the  marshal's  accounts,  the  Comptroller  refused 
to  admit  these  payments  as  proper  disbursements  from  the  public 
moneys  in  the  marshal's  hands,  but  subsequently,  in  May,  1853,  he 
•decided  to  credit  the  marshal  by  charging  the  amount  to  the  district 
•attorney ;  in  other  words,  to  consider  the  latter  liable  for  the  amount, 
«s  for  money  had  and  received  to  the  use  of  the  United  States,  beinff 
paid  to  him  by  an  agent  of  the  United  States  through  mistake,  and 
without  authority. 

Upon  these  items,  three  questions  arise : 

Ist.  Was  the  district  attorney  legally  entitled  to  demand  payment 
thereof  from  the  United  States  ? 

2d.  Was  the  marshal  in  either  case  authorized  to  pay  them  ? 

3d.  If  not,  can  the  amount  paid  be  recovered  back  from  the  district 

attorney  ? 

As  to  the  first  question.  The  charges  are  for  attending  fifteen  ex- 
aminations  before  United   States  commissioners  in  criminal 
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$1,670  (one  at  |1,000,  one  at  |360,  one  at  |100,  and  twelve  at  |10 ;) 
for  attending  one  examination  before  the  United  States  district  judge 
and  United  States  commissioner,  |500 ;  and  for  trying  fourteen  crim- 
inal causes  in  court,  $1^810. 

No  express  provision  was  made  hj  law  prior  to  1853  for  compensating 
attorneys  for  services  in  attending  examinations  before  United  Stat^ 
commissioners.  If  it  was  the  duty  of  the  United  States  attorney  to 
attend  such  examinations,  or  if  he  chose  to  attend  and  act  officially  on 
such  occasions,  his  compensation  was  found  in  the  annual  salary  at- 
tached to  the  office.  The  smallness  of  the  salary  is  no  argument 
against  this  view.  The  annual  salary  of  a  public  officer,  it  is  con- 
tended, must  be  considered  as  his  compensation  for  all  services  ren- 
dered as  such  officer,  and  for  which  there  is  no  other  allowance  given 
or  promised  by  law ;  and  the  act  of  February  28, 1799,  sec.  4,  (1  Stat. 
625,)  expressly  declares,  that  the  salary  of  the  district  attorney  id  ^'a 
full  compensation  for  all  extra  services,"  meaning  by  ^^  extra"  those 
for  which  no  stated  compensation  is  provided  in  said  section. 

The  same  reasoning  applies  to  the  examination  which  was  held  be- 
fore the  district  judge  ana  United  States  commissioners. 

Some  reliance  seems  to  be  placed  by  petitioner  upon  a  certificate  of 
the  district  judge  stating  that  he  has  examined  the  bills,  that  the 
charges  are  reasonable,  and  that  he  has  allowed  them,  but  no  author- 
ity is  shown  for  the  judge  to  examine  or  certify  accounts  for  services 
not  rendered  in  his  court — these  services  not  being  rendered  in  his 
court. 

For  the  prosecutions  conducted  in  court,  a  paragraph  in  the  annual 
appropriation  act  of  March  3,  1841,  (6  Stat.  427^  authorized  the 
attorneys  to  receive  such  fees  as  were  allowed  in  the  highest  courts  of 
the  States  in  which  the  services  were  rendered  ;  and  for  anv  services 
performed  by  said  officers  in  the  performance  of  their  official  duty  for 
which  no  compensation  is  provided  bv  the  laws  of  the  State,  they 
should  receive  '^  such  fees  as  are  now  allowed  by  law  according  to  the 
existing  usage  and  practice  of  said  courts  of  the  United  States." 

The  district  judge  has  in  this  case  also  certified  that  the  fees  charged 
by  the  attorney  are  reasonable,  and  that  he  has  allowed  them.  Tnis 
allowance  the  petitioner  contends  is  conclusive  in  his  favor. 

The  only  authority  under  which  the  certificate  could  have  such  eSect 
is  the  act  of  September  24,  1789,  sec.  35,  (1  Stat.  92.)  That^  act,  it 
may  be  admitted,  confers  on  the  courts  autnority  to  tax  at  their  dis- 
cretion the  fiBes  of  the  United  States  attorneys,  but  this  authority,  or 
at  least  this  discretion,  was  taken  away  by  the  act  of  1799,  which,  in 
lieu  of  such  fees  ^^as  shall  be  taxed  therefor  in  the  respective  courts," 
(act  of  1789,)  gives  the  attorney  '^such  fees  in  each  State,  respectively, 
as  are  allowed  in  the  supreme  court  thereof;"  and  again,  by  the  act 
of  1841,  which  prescribed  a  similar  rule  for  the  ascertainment  of 
attorneys'  fees.  The  accounting  officers,  as  I  understand,  while  con- 
sidering the  certificate  of  the  judge  as  evidence  tending  to  prove  that 
the  fees  charged  were  such  as  were  allowed  in  the  State,  &c.,  yet 
have  ever  construed  the  acts  of  1799  and  1841  as  directory  to  them, 
and  have  considered  it  their  duty  to  decide  upon  the  evidence  whether 
the  fees  charged  were  those  authorized  by  the  said  acts. 
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The  solicitor  contends  that  this  view  is  correct,  and  is  in  aooord- 
ance  with  the  intent  of  section  two  of  the  act  of  March  3,  1817,  *^  to 
proTide  for  the  prompt  settlement  of  public  acoonnts/'  (8  Stat.,  366,) 
and  if  the  view  be  sustained,  the  claim  of  the  petitioner  must  fail  for 
want  of  proof  of  the  facts  necessary  to  bring  it  within  rither  of 
the  provisions  of  the  act  of  1841.  As  to  the  first  provision,  the 
accounting  officers  allege  that  no  fees  were  allowed  in  the  courts  ct 
Louisiana  for  such  services;  as  to  the  second  provision  they  say 
that  no  fees  were  allowed  by  law  for  such  services,  according  to  the 
then  existing  usage  and  practice  of  the  court.  To  recover  in  this  suit 
the  petitioner  must  show  that  the  fees  he  charges  are  either  allowed 
by  the  laws  of  Louisiana  or  by  the  usage  and  practice  epecified  in  the 
act  of  1841. 

If,  on  the  other  hand,  it  be  held  that  the  authority  given  the  coort 
by  the  act  of  1789  is  yet  in  force,  and  that  the  act  of  1841  is  addressed 
to  the  circuit  and  district  courts,  and  not  to  the  accounting  officers ; 
in  other  words,  that  the  said  courts  still  tax  the  attorneys'  fees,  but 
do  so  in  accordance  with  the  act  of  1841,  then  it  is  contended  that  the 
court  has  not  acted  in  pursuance  of  that  authority,  and  has  not  taxed 
the  fees.  Taxation  is  an  act  of  the  court,  and  must  be  proved  by  the 
record  ;  in  lieu  of  which  the  petitioner  proves  an  account  against  the 
United  States  which  the  judge  certifies  to  be  reasondblej  and  which  he 
says  he  has  allowed.     This  is  not  taxation  or  evidence  of  taxation. 

Secondly.  Whether  these  charges  were  legal  or  not  the  marshal 
had  no  authority  to  pay  them.  The  act  of  May  8,  1792,  sec.  4,  (1 
Stat. ,  277,)  clearlv  prescribes  that  at  least  the  fees  of  the  clerk,  at- 
torney, ana  marsnal,  in  criminal  prosecutions,  shall  be  present^  to 
and  passed  at  the  Treasury  before  the  money  shall  be  drawn  for  the 
payment  thereof.  This  petitioner  was  bound  to  know  the  provisions 
of  this  act,  and  he  had,  moreover,  express  notice  of  them  in  a  letter 
addressed  to  him  by  the  Auditor  under  date  of  April  20,  1860,  of 
which  a  copy  is  among  the  papers  iumished  by  the  Comptroller.  It 
does,  indeed,  appear  that  the  marshal  had  been  in  the  habit  of  paying 
such  demands  m  advance,  but  for  how  long  a  period  or  under  what 
authority  is  not  shown.  No  such  practice  or  usage  could  avail  against 
the  provisions  of  the  statute. 

Imrdly.  If  the  payments  were  made  by  the  marshal  in  mistake, 
the  United  States  are  entitled  to  recover.  On  the  part  of  the  peti- 
tioner it  is  denied  that  the  United  States  can  recover  if  the  marshal 
paid  through  mistake  of  law.  This  point  is  one  of  prime  importance 
in  the  conduct  of  the  operations  of  the  Treasury.  So  large  are  the 
sums  handled  by  the  various  officers  of  the  government,  and  so  numer- 
ous are  the  agents  employed,  that  it  would  be  almost  impossible  to 
find  agents  in  sufficient  numbers  ready  to  give  an  amount  of  security 
that  would  fully  indemnify  the  United  States  against  their  default  or 
mistakes.  Officers  who  bond  for  small  sums  ordinarily  have  charge 
of  twenty-fold  as  much  money,  and  in  the  army  particularly  officers 
who  bond  for  less  than  $50,000  sometimes  disburse  millions.  The 
present  superintendent  of  the  Capitol  extension,  whose  annual  dis- 
Dursements  must  considerably  exceed  a  million  of  dollars,  gives  no 
bond.    The  Treasurer  of  the  United  States  gives  bond  for  half  a  mil- 
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lion,  and  has  subject  to  his  order  never  less  than  twenty  millions. 
To  hold  that  if  any  one  of  these  officers,  in  a  mistake  of  law,  pay 
away  a  sum  of  public  money  the  United  States  can  never  recover  it, 
would  be  in  effect  almost  to  deny  the  United  States  any  remedy  at  all, 
for  the  sums  they  ordinarily  deal  in  far  exceed  any  amount  which 
could  be  made  under  an  execution  against  them  or  their  sureties. 

The  point  we  make  for  the  United  States  is,  that  whether  the  agent 
overpays  through  mistake  of  law,  or  of  fact,  or  through  negligence, 
if  Ae  fay%  wiihmJt  authariitf^  the  United  StcUea  can  recover. 

In  Story  on  Contracts,  (4  ed.  §  188,)  this  position  is  laid  down  with 
the  qualification  that  the  person  to  whom  payment  is  made  knows 
that  the  agent  has  no  authority  to  make  the  payment.  The  cases 
there  cited  fully  sustain  the  position,  particularly  Ancker  and  another 
vs.  The  Bank  of  England  (Doug.  637^  and  Amidon  vs.  Wheeler  (3 
Hill  137.)  In  the  latter,  the  money  oi  the  plaintiff  was  used  without 
his  authority  by  his  agent  to  pay  a  just  demand  of  the  defendant 
a^inst  a  third  party,  and  the  plaintiff  recovered  in  assumpsit.  So  in 
Sigourney  vs.  Lloyd,  (8  B.  &  0.  622,)  an  agpnt  used  a  Dill  of  the 
plaintiff  to  pay  his  own  debt,  and  the  plaintiff  recovered  in  an  action 
for  money  had  and  received.  The  principle  of  these  two  cases  is  the 
same,  and  shows  that  the  action  rests,  not  upon  a  subrogation  of  the 
principal  to  the  rights  of  his  agent,  (for  in  neither  case  perhaps  could 
the  agent  himself  have  recovered,)  but  upon  the  fact  that  the  defend- 
ant is  found  in  possession  of  the  money  of  the  plaintiff.  How  the 
defendant  obtained  the  money  is  immaterial,  so  that  he  obtained  it  not 
by  such  means  as  made  it  his  own.  The  question,  said  Lord  Ellen- 
borough,  in  the  Duke  of  Norfolk  va.  Worthy,  (1  Campbell,  337,)  is 
'^  whose  money  was  paid,"  and  the  answer  to  this  question  determines 
who  may  maintain  the  action. 

In  the  case  at  bar,  the  petitioner  knew  the  marshal  had  no  authori^ 
to  pay,  because  the  marshal's  authority  was  given  by  statute,  which 
the  attorney  is  bound  to  know,  and  because  the  auditor  had  specially 
directed  the  attorney's  attention  to  this  very  provision  oi  law  in  his 
letter  of  April  20^  1860,  before,  so  far  as  appears,  he  had  drawn  any 
money  from  the  marshal. 

There  is  a  wide  difference  between  the  authority  given  a  public 
agent  to  purchase  supplies,  or  employ  labor,  and  that  given  to  a  pay- 
master or  similar  agent  to  pay  the  compensation  of  other  public  offi- 
cers. The  former  may  make  contracts ;  the  latter  cannot,  he  is  a 
mere  conduit  to  convey  a  certain  portion  of  the  public  money  to  the 
authorized  recipient,  and  if  he  conveys  too  much,  it  may  be  almost  said 
that  it  is  rather  through  accident  than  mistake. 

No  public  officer  is  by  law  entitled  to  draw  his  compensation  from 
the  treasury  otherwise  than  upon  an  account  stated  by  the  proper 
accounting  officers.  It  is  for  the  conveniencb  of  public  officers  that  in 
some  cases  disbursing  agents  are  furnished  with  funds  in  advance  to 
I>ay  them  at  the  day,  without  incurring  the  delay  of  a  settlement  at 
the  treasury.  But  this  settlement  has  still  to  be  made,  and  the  position 
might  be  maintained  that  officers  receiving  their  salaries  from  a  dis- 
bursing agent,  in  advance  of  such  settlement,  do  so  under  any  implied 
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promise  to  abide  the  result  of  such   settlement,  and  refund  if  it 
should  then  appear  that  they  have  been  overpaid. 

One  of  the  points  made  for  the  petitioner  is^  that  ^Hhe  Comptroller 
had  no  right  to  open  the  marshal's  settled  account,  and  charge  [thel 
petitioner"  with  the  sums  paid  him  by  the  marshal.  For  the  United 
States  it  is  denied  that  the  marshal's  account  has  been  opened.  The 
marshal's  account  was  closed  by  crediting  him  with  money  which  he 
had  transferred  to  the  attorney.  Such  was  the  original  settlement, 
and  so  it  stands  now.  The  same  act  which  credited  the  marshal 
(decision  of  May  19,  1863)  debited  the  attorney.     Up  to  that  time,  the 

Stestion  was  only  which  of  the  two  should  be  held  liable  for  the  money ; 
e  decision  was,  he  who  had  it  in  his  hands.  The  accounting  officers 
had  never  admitted  the  payment  as  a  legal  charge  against  the  United 
States. 

It  is  further  alleged  by  the  accounting  officers  that  a  portion  of  the 
service  chareed  for  in  the  bills  has  since  been  embraced  in  another 
bill  rendered  by  the  petitioner,  and  has  been  paid  for  by  the  United 
States.  This  is  the  charge  of  |500,  charged  under  date  of  June  30, 
1860,  and  paid  January  8, 1861,  for  professional  services  before  Judge 
McCaleb  and  Commissioner  Baldwin,  in  the  criminal  examination  of 
N.  Lopez,  charged  with  violation  of  the  act  of  April  20, 1818,  proceed* 
ings  begun  and  conducted  pursuant  to  orders  from  the  Executive  de- 
partment. After  this  charge  had  been  rejected,  and  after  some  nego- 
tiations as  to  compensation  for  unofficial  services,  detailed  in  the 
Comptroller's  letter  of  Januarv  19,  1857,  the  petitioner  made  out  a 
bill  ''for  unofficial  services  and  extraordinary  expenses,  in  the  years 
1860  and  1861,  connected  with,  and  growing  out  of,  invasions  of  the 
island  of  Cuba  by  military  expeditions  from  the  United  States,  |1 ,  750. ' ' 
This  was  paid.  If  the  service  in  question  was  unofficial^  it  oomes  pre- 
dsely  within  the  class  embraced  in  this  account,  and  the  sum  of  $1,750 
is  charged  for  and  covers  all  services  of  that  description.  If,  on  the 
other  hand,  the  service  was  official,  it  is  clearly  paid  for  by  the  salary 
of  his  office. 

II.  As  to  the  charge  c/ $5,000,  which  was  not  paid  by  the  marshaL 

This  claim  is  for  prosecuting,  in  the  circuit  court,  persons  indicted 
for  breach  of  the  neutrality  laws.  It  is  similar  to  the  charges  above 
discussed  for  prosecuting  offenders.  The  Comptroller  rejected  the 
claim  on  the  15th  of  September,  1861,  and  his  decision  of  that  date 
is  so  full  and  clear  that  it  is  unnecessary  to  do  more  than  refer  to  it 
here. 

It  was  after  the  rejection  of  this  claim,  also,  that  the  account  of 
$1,760  was  presented  by  the  petitioner  and  paid  by  the  United  States. 

The  Comptroller  in  his  report  of  January  19,  1857,  (see  remarks  on 
pp«  3  and  9  of  MS.,)  takes  the  ground  that  the  bill  for  $1,750  in- 
cluded the  services  charged  in  the  bill  for  $6,000,  which  had  been 
Sreviously  rejected ;  but  this  ground  was  not  taken  in  the  report  of 
October  18,  1863,  (pp.  4  and  6,)  where,  on  the  contrary,  the  Ck>mp- 
troUer  expressed  the  opinion  that  the  petitioner  would  ultimately  re- 
ceive a  large  portion  of  the  claim.     The  report  last  cited  was  made  to 
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he  tjecretary  of  the  Treasury,  applying  for  instructions  whether  a 
small  sum  found  due  to  the  petitioner  should  be  paid  to  him,  or  should 
be  set  off  against  the  sum  of  $3,880,  charged  against  him  as  above 
shown.  The  Comptroller  intimates  in  this  report,  that  out  of  the 
$3,880  and  |5,000  claimed,  certainly  so  much  would  ultimately  be 
allowed  as  to  cover  his  indebtedness  of  |3,880.  The  Secretary 
thought  it  unnecessary  to  retain  anything  more,  and  the  sums  found 
due  were  paid  the  petitioner.  See  in  this  connexion  the  act  of  Janu- 
ary 26,  1828,  (4  Stat.,  246.) 

III.  As  to  thejvst  fMde  of  settling  this  daim. 

Although  the  petitioner  has  received  all  that  he  is  entitled  to  claim 
by  the  laws  in  force  when  the  service  was  rendered,  yet  it  is  admitted 
in  the  Comptroller's  report  of  October  18, 1853,  that  he  has  an  equit- 
able claim  against  the  United  States.  This  claim  can  only  be  asserted 
under  that  clause  of  the  act  of  February  26,  1863,  which  provides 
additional  compensation  for  attorneys  in  districts  ''where  the  law 
allows  no  taxable  attorneys'  fees."  That  such  is  Mr.  Hunton's  case, 
ia  admitted  by  himself  in  having  claimed  and  received  under  this 
clause  additional  compensation  for  certain  services  in  the  years  1861, 
1862,  and  1863.— (Report  of  February  28,  1864.) 

The  solicitor,  adopting  the  Comptroller's  views,  insists  that  the 
petitioner  is  entitled  to  no  compensaiion  beyond  what  has  already 
been  provided  by  the  act  above  cited,  and  that  he  cannot  maintain  his 
action  in  this  court  until  he  shall  have  pursued  the  course  prescribed 
by  the  act  of  March  3,  1817,  sec.  2,  (3  Stat.,  366,)  by  presenting  his 
account  at  the  treasury  for  adjustment  under  the  act  of  February  26, 
1863. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor. 


in  the  court  of  claims. 
Logan  Hunton  vs.  Thb  United  Statbs. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court: 

In  the  year  1849  the  petitioner  was  appointed  and  commissioned 
attorney  of  the  United  States  for  the  eastern  district  of  Louisiana. 
He  claims  that  the  United  States  are  indebted  to  him  for  official  ser- 
vices as  follows,  to  wit :  (1)  in  the  sum  of  seven  hundred  and  sixty 
dollars ;  (2)  in  the  sum  of  two  hundred  and  seventy-five  dollars ;  and 
(3)  in  the  sum  of  five  thousand  dollars ;  amounting,  in  the  aggregate, 
to  the  sum  of  six  thousand  and  thirty-five  dollars. 

m  and  (2.)  The  first  two  sums  (of  $760  and  |276)  have  been  au- 
ditoa  and  allowed  by  the  accounting  officers  of  the  treasury,  and  are 
not  now  disputed. — (See  document  ^'  B.") 
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(3.)  The  third  sum  ($5,000)  is  claimed  for  serrtoes  rendered  in  the 
United  States  circuit  court  tor  the  eastern  district  of  Louisiana,  in  the 
year  1851,  in  certain  criminal  cases,  to  wit :  The  United  Stales  vs.  Nar- 
cisso  Lopez ;  Same  vs.  John  Henderson  and  others ;  Same  t».  Theodore 
O'Hara  and  others  ;  Same  v$.  L.  J.  Sigur ;  and  Same  vs.  Lewis,  mas- 
ter of  steamship  Creole ;  each  case  heing  on  indictment  under  th.e  sixth 
section  of  the  act  of  April  20,  A.  D.  1818.  The  rendition  of  the 
alleged  services  in  these  cases  is  admitted,  but  the  petitioner's  title 
to  compensation  is  denied. 

The  United  States  insist  that  the  petitioner  is  indebted  to  them  in 
the  sum  of  three  thousand  eight  hundred  and  eighty  dollars,  which 
they  allege  was  paid  him  by  the  marshal  without  authority.  In  the 
settlement  of  the  marshars  accounts  at  the  Treasury  Department  this 
sum  was  allowed  him,  and  at  the  same  time  charged  against  the  peti- 
tioner. The  sum  of  one  thousand  one  hundred  and  eighty  dollars, 
Sart  of  the  sum  of  $3,880,  was  claimed  for  professional' services  ren- 
ered  by  petititioner  in  certain  criminal  cases,  from  the  SOtli  day  of 
June,  A.  D.  1849,  to  the  1st  day  of  January,  A.  D.  1850,  both  days  in- 
clusive, before  a  commissioner  of  the  United  States. — (See  document 
^^  A.")  The  sum  of  four  hundred  dollars,  other  part  of  the  above  sum 
of  $3,880,  was  claimed  for  professional  services  rendered  by  the  peti- 
tioner in  certain  other  criminal  cases,  from  the  2d  day  of  January  till 
the  30th  day  of  April,  A.  D.  1850,  both  days  inclusive,  before  a  com- 
missioner of  the  United  States. — (See  document  ^^  A.")  The  sum  of 
five  hundred  dollars,  other  partof  the  above  sum  of  |3,880,  was  claimed 
for  professional  services  rendered  by  the  petitioner  in  the  case  of  the 
United  States  vs  Narcisso  Lopez,  charged  with  a  violation  of  the  act  of 
April  20,  A.  D.  1818,  (the  proceedings  having  been  begun  and  prose- 
cuted pursuant  to  orders  of  the  Executive  department,)  on  examination 
commenced  before  the  judge  of  the  district  court  and  ended  before  a 
commissioner. — (See  document ''  A.")  And  the  sum  of  eighteen  hun- 
dred dollars,  the  residue  of  the  above  sum  of  $3,880,  was  claimed  for 
professional  services  rendered  by  the  petitioner  in  certain  criminal 
cases  on  indictments  in  the  district  court  for  the  eastern  district  of 
Louisiana,  from  the  first  day  of  January  to  the  30th  day  of  June,  A .  D. 
1850.— (See  document  «*  A.") 

If  the  pretensions  of  the  petitioner  be  sustained,  then  the  United 
States  are  indebted  to  him  in  the  sum  of  six  thousand  and  thirty- five 
dollars. 

If  the  pretensions  of  the  United  States  be  sustained,  then  the  pe- 
titioner owes  them  two  thousand  eight  hundred  and  forty-five  dollars. 
They  claim  against  the  petitioner,  for  money  paid  him  by  the  marshal 
without  authority,  $3,880,  and  they  admit  that  he  is  entitled  to  the 
above  mentioned  sums  of  $760  and  $276  =  $1,035.  The  sum  of 
$3,880  —  $1,035  —  $2,845. 

We  will  first  consider  the  petitioner's  claim  for  five  thousand 
dollars. 

A  copy  of  the  petitioner's  account  for  this  item  of  his  claim  is  on 
file  in  this  case. — (See  paper  '*!.")  The  judge  of  the  district  court 
certified  as  follows:  ''I,  Theodore  H.  McCaleb,  judge  of  the  United 
States  district  court^  eastern  district  of  Louisiana,  have  examined  the 
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charges  made  in  the  above  named  criminal  cases,  and,  finding  the 
same  reasonable  and  proper,  hare  allowed  the  same."  The  clerk  of 
the  circuit  court  of  the  United  States  for  the  eastern  district  of  Louis- 
iana certified^  that  the  petitioner  ^*  has  rendered  the  serrices  in  the 
above  criminal  cases  specified,  and  that  his  charges  therefor  are  legal 
and  proper."  John  B.  Grymes,  Oarnell  Duncan,  William  Randolph, 
G.  Boselius,  J.  P.  Benjamin,  and  Miles  Taylor,  members  of  the  bar  of 
New  Orleans,  and  practitioners  in  the  United  States  circuit  court 
there,  certified  ^^  that  the  charges  made  by"  the  petitioner  ^'  in  the 
above  €kccount  for  his  services  are  by"  them  **  deemed  reasonable  and 
proper."  J.  N.  Lea,  judge  of  the  second  district  court  of  New 
Orleans,  certified  ^'  that  charges  for  services  similar  to  those  stated  in 
the  cases  mentioned  in  the  foregoing  account  as  having  been  rendered 
by  Logan  Hunton,  attorney  of  the  United  States,  would  by"  him 
^^  be  deemed  reasonable  and  proper,  had  such  services  been  rendered 
in  any  State  court  of  the  State  of  Louisiana  by  an  attorney  authorized 
to  receive  pay  and  compensation  for  his  services  in  proportion  to  the 
labor  and  ability  required,  and  in  proportion  to  the  importance  of  the 
case." 

The  First  Comptroller,  in  a  long  report,  dated  September  15,  A.  D. 
1851,  rejected  this  item  of  the  petitioner's  claim,  upon  the  ground 
that  the  laws  then  in  force  did  not  provide  any  compensation  for  the 
services  rendered,  except  five  dollars  a  day  for  attendance  in  court, 
and  a  small  salary.  B!e  held  that  the  executive  department  of  the 
government  could  afford  the  petitioner  no  remedy,  unless  the  President 
should  treat  his  claim  as  a  part  of  the  contingent  expenses  of  our  in- 
tercourse with  foreign  nations.  The  law  of  Louisiana  allows  no  tax- 
able fee  in  such  a  case  in  the  supreme  court  of  that  State. 

The  Secretary  of  the  Interior,  in  a  letter  to  the  First  Comptroller  of 
the  Treasury,  dated  August  5,  A.  D.  1852,  said :  **  I  have  examined 
the  claim  of  Logan  Hunton,  the  United  States  attorney  for  the  eastern 
district  of  Louisiana,  for  services  rendered  in  certain  criminal  prosecu- 
tions in  the  year  1851,  growing  out  of  the  invasion  of  the  island  of 
Cuba,  and  conceiving  that,  under  the  Attorney  General's  opinion  of 
the  5th  of  July,  1851,  I  have  no  power  to  look  behind  the  certificate 
of  the  court  in  which  the  services  were  rendered,  and  that  those  certi- 
ficates are  conclusive  and  binding  on  the  accounting  officers  of  the 
treasury,  the  account,  with  accompanying  papers,  is  herewith  returned 
for  setilenrent  accordingly,  payment  to  be  made  out  of  the  judiciary 
fund."     But  the  payment  was  not  made. 

The  35th  section  of  the  act  of  Congress,  entitled  ^' An  act  to  estab- 
lish the  judicial  courts  of  the  United  States,"  approved  September  24, 
A.  D.  1789,  provides  as  follows  :  ''  And  there  shall  be  appointed  in 
each  district  a  meet  person,  learned  in  the  law,  to  act  as  attorney  for 
the  United  States  in  such  district,  who  shall  be  sworn  or  affirmed  to 
the  faithfal  execution  of  his  office,  whose  duty  it  shall  be  to  prosecute 
in  such  district  all  delinquents  for  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States,  and  all  civil  actions  in  which 
the  United  States  shall  be  concerned,  except  before  the  supreme  court 
in  the  district  in  which  that  court  shall  be  holden.  And  he  shidl 
receive  as  a  compensation  for  his  services  such  fees  as  shall  be  taxed 
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therefor  in  the  respective  courts  before  which  the  suits  or  prosecations 
shall  be."— (1  Stat,  at  L.,  p.  92-3,  ch.  20.) 

The  third  section  of  the  act  of  Congress,  approved  May  8, 1792,  pro- 
vides ^'  that  from  and  after  the  passing  of  this  act,  the  fees  and  com- 
pensations to  the  several  oiBSoers  and  other  persons  hereafter  men- 
tioned, shall  be  as  follows,  that  is  to  say,  *  *  *  *  *  ;  to  the 
attorney  of  the  United  States  for  the  district,  such  fees  in  each  State 
respectively  as  are  allowed  in  the  supreme  courts  of  the  same,  and 
also  the  like  compensation  for  travelling  as  is  above  allowed  to  tk 
clerk  of  the  district  and  circuit  courts." — (1  Stat,  at  L.,  p.  276-7, 
ch.  36.) 

The  fourth  and  fifth  sections  of  the  act  of  C!ongreBs,  approved  Feb- 
ruary 28,  A.  D.  1799,  provide  as  follows :  §  4.  '^That  the  oompena- 
tion  to  the  attorneys  of  the  respective  districts  of  the  United  Stat^ 
shall  be  as  follows,  to  wit:  for  each  day  which  any  such  attornej 
shall  necessarily  attend  on  business  of  the  United  States,  during  the 
session  of  any  district  or  circuit  court,  five  dollars ;  for  travelling  from 
the  place  of  his  abode  to  such  court,  ten  cents  per  mile ;  and  such  fees 
in  each  State,  respectively,  as  are  allowed  in  the  supreme  court  thereof: 
and  in  the  district  courts,  his  stated  fees  in  the  cases  herein  mentioned 
shall  be  as  follows,  to  wit:  for  drawing  interrogatories,  five  dollars; 
for  drawing  and  exhibiting  libel,  claim,  or  answer,  six  dollars ;  and 
for  all  other  services  in  any  one  cause,  six  dollars.  And  the  annual 
sum  of  two  hundred  dollars,  as  a  full  compensation  for  all  extra  ser- 
vices, shall  be  allowed  and  paid  by  the  United  States  to  each  district 
attorney  for  the  districts  of  Maine,  New  Hampshire,  Vermont,  Rhode 
Island,  Connecticut,  New  Jersey,  Delaware,  Virginia,  North  Carolina, 
Georgia,  Kentucky,  and  Tennessee." — (1  Stat,  at  h.,  p. 625—6,  ch.  20.) 

§  6.  ^'  That  for  all  services  in  criminal  cases  performed  by  the  at- 
torney for  the  district  of  Virginia,  and  for  which  no  fees  are  allowed 
by  law  for  similar  services  in  the  courts  of  that  State,  he  shall  be 
allowed  such  sum  or  sums  as  the  court  in  which  the  same  is  rendered 
shall  consider  a  reasonable  compensation  therefor." — (1  Stat,  at  L.. 
p.  626,  ch.  20.) 

The  ninth  section  of  this  act  repeals,  in  express  terms,  the  third 
section  of  the  act  approved  May  8,  A.  D.  1792,  aboVe  quoted.— (1 
Stat,  at  L.,  p.  626,  ch.  20.) 

The  fifth  section  of  the  act  approved  May  8,  A.  D.  1792,  provides 
that  ''the  legal  fees  of  the  clers,  attorney,  and  marshal,  in  criminal 
prosecutions,  shall  be  included  in  the  account  of  the  marshal ;  and  the 
same  having  been  examined  and  certified  by  the  court,  or  one  of  the 
judges  of  it,  in  which  the  services  shall  have  been  rendered,  shall  be 
passed  in  the  usual  manner  at,  and  the  amount  thereof  paid  out  of 
the  treasury  of  the  United  States  to  the  marshal,  and  by  him  shall  be 
paid  over  to  the  persons  entitled  to  the  same,  and  the  marshal  shall  be 
allowed  two  and  a  half  per  cent,  on  the  amount  by  him  so  paid  orer, 
to  be  charged  in  his  future  account." — (1  Stat,  at  L.,  p.  277,  ch.  36.) 

The  second  and  fourth  sections  of  the  act  of  Congress,  entitled  ^'An 
act  for  the  admission  of  the  Stale  of  Louisiana  into  the  Umon^  ai^  ^ 
eoctend  the  laws  of  the  UrUted  States  to  the  said  States"  approved  April 
8,  A.  D.  1812,  provide  as  follows :  §  2.  ''  That  all  the  laws  of  the 
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United  States,  not  locally  inapplicable,  shall  be  extended  to  the  said 
State,  and  shall  have  the  same  force  and  effect  within  the  same  as  else- 
where within  the  United  States."— (2  Stat,  at  L.,  p.  703,  ch.  60.) 

S  4.  '^  That  there  shall  be  appointed  in  the  said  district  a  person 
learned  in  the  law  to  act  as  attorney  for  the  United  States,  who  shall, 
in  addition  to  his  stated  fees,  be  paid  six  hundred  dollars  annually  as 
a  fiill  compensation  for  all  extra  services." — -(Ibid.) 

The  act  of  Congress  approved  March  3,  A.  D.  1841,  provides  ^Hhat 
hereafter,  in  lieu  of  all  fees,  emoluments,  and  receipts  now  allowed  in 
districts  where  the  present  entire  compensation  of  any  of  the  officers 
hereinafter  named  shall  exceed  the  sum  of  one  thousand  five  hundred 
dollars  per  annum,  it  shall  and  may  be  lawful  for  the  United  States 
clerks,  attorneys,  counsel,  and  marshals,  in  the  district  and  circuit 
courts  of  the  United  States  in  the  several  States,  to  demand  and  re- 
ceive the  same  fees  that  now  are  or  hereafter  may  be  allowed  by  the 
laws  of  the  said  States  respectively  where  said  courts  are  held,  to  the 
clerks,  attorneys  and  counsel,  and  sheriffs,  in  the  highest  courts  of 
the  said  States  in  which  like  services  are  rendered  ;  and  no  other  fees 
or  emoluments,  except  that  the  marshals  shall  receive  in  full,  for  sum- 
moning all  the  jurors  for  any  one  court,  thirty  dollars ;  and  shall 
receive  for  every  day's  actual  attendance  at  the  court  five  dollars  per 
day ;  and  for  any  services,  including  the  compensation  for  mileage, 
performed  by  said  officers  in  the  discharge  of  their  official  duty,  for 
which  no  compensation  is  provided  by  the  laws  of  said  States  respec- 
tively, the  said  officers  may  receive  such  fees  as  are  now  allowed  by 
law  according  to  the  existing  usage  and  practice  of  said  courts  of  the 
United  States  ;  and  every  district  attorney^  except  the  district  attor- 
ney of  the  southern  district  of  New  York,  shall  receive,  in  addition 
to  the  above  fees,  a  salary  of  two  hundred  dollars  per  annum  :  Pro^ 
videdj  That  the  fees  and  emoluments  retained  by  the  district  attor- 
neys, »  •  *  *  exclusive  of  *  *  *  *,  shall  in  no  case 
exceed,  for  the  district  attorneys,  *  *  *  the  sum  of  six  thousand 
dollars  for  each."— (5  Stat,  at  L.,  p.  428-9,  ch.  35.) 

The  act  of  Congress  approved  February  26,  A.  I).  1863,  provides 
'*  that  in  lieu  of  the  compensation  now  allowed  by  law  *  *  *  ♦ 
to  United  States  district  attorneys,  *  *  *  ^  *  {j^  the  several 
States,  the  following  and  no  other  compensation  shall  be  taxed  and 
allowed."  It  then  prescribes  certain  fees,  &c,  and  amongst  them, 
'^for  examination  by  a  district  attorney,  before  a  judge  or  commis- 
sioner, of  person  or  persons  charged  with  crime,  five  dollars  per 
day  for  the  time  necessarily  employed."  It  also  makes  this  further 
provision:  ''In  every  case  where  a  district  attorney  has,  during 
the  last  six  years,  prosecuted  or  defended  a  suit  in  which  the  United 
States  was  concerned,  in  a  district  where  the  law  allows  no  taxable 
attorney's  fees,  and  for  which  he  has  received  no  compensation,  ex- 
cept his  per  diem  and  annual  salary,  he  shall  be  paid  for  his  services 
according  to  the  provisions  of  this  act. — (10  Stat,  at  Large,  p.  162-'2, 
ch.  80.) 

These,  it  is  believed,  are  all  the  acts  of  Congress  which  in  any  way 
bear  upon  this  case. 

The  act  of  1789  makes  it  the  duty  of  a  district  attorney  ''  to  prose- 
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cute  in  such  distriot  all  delinqaents  for  crimes  und  ofFenoes  cognizable 
Tinder  the  authority  of  the  United  States,  and  all  civil  actions  in 
which  the  United  States  shall  be  concerned."  No  further  duty  was 
required  of  him  by  that  act.     The  language  just  quoted  clearly  re- 

Siires  him  only  to  attend  to  suits  and  proeecutiona  in  oovri.  But  if 
ere  could  be  any  doubt  upon  this  point,  it  is  removed  by  the  pro- 
vision that  ^^  he  shall  receive  as  a  compensation  for  his  services  sacii 
fees  as  shall  be  taxed  therefor  in  the  respective  courts  before  which  ih 
suits  or  prosecutions  shall  be." 

It  has  been  uniformly  considered  that  the  suits  contemplated  bj 
this  act  are  only  those  which  may  be  instituted  in  the  courts  of  the 
United  States ;  and  that  it  is,  therefore,  no  part  of  the  official  duty  of 
a  district  attorney  to  attend  in  the  State  courts  to  the  management  of 
suits  in  which  the  United  States  are  concerned. — (2  Opin.  Att'ys  Gea., 
319  ;  3  do.,  46 ;  4  do.,  6U ;  6  do.,  299  ;  7  do.,  84.)  For  services  in 
the  State  courts,  it  has  been  said,  he  ^^  may  be  allowed  fees  either  in 
the  analogy  of  those  of  the  statute,  or  otherwise  upon  a  special  retainer 
by  a  head  of  department,  according  to  the  nature  of  the  business,  and 
at  the  charge  of  the  funds  of  such  department. ' ' — (6  Opin.  Att'ys  Gen. 
299;  7  do.,  84.) 

It  is  plain,  too,  that  under  the  act  of  1789,  a  district  attorney  was 
not  ojffmaUy  bound  to  attend  in  behalf  of  the  United  States  to  a  crimi- 
nal examination  out  of  court,  either  before  a  judge  or  before  a  oom- 
missioner.  His  duty,  by  the  express  terms  of  that  act,  extended  onlr 
io  prosecutions  in  court.  For  such  services,  therefore,  if  rendered  at 
the  request,  or  by  the  direction  of  the  executive  department  of  the 
government,  he  was  entitled  to  compensation  upon  the  same  principle 
which  governed  his  compensation  for  services  rendered  in  the  State 
courts. 

Under  the  act  of  1789,  district  attorneys  were  allowed  for  their  ser- 
vices ''  such  fees  as  shall  be  taxed  therefor  in  the  respective  courti 
before  which  the  suits  or  prosecutions  shall  be."  The  word  ''taxed 
is  a  technical  term,  and  is  used  in  the  sense  of  ''  allowed/'  The  fee 
in  each  case,  therefore,  under  this  act  depend  upon  the  sound  dis- 
cretion of  the  court.  It  was  not  ascertained  by  the  law,  bat  deter- 
mined by  the  court;  and  the  allowance  made  by  the  court  wa« 
conclusive. 

The  act  of  1792  provided  that,  irom  and  after  its  passage,  ^^theft& 
and  compensations''  to  a  district  attorney  ''  shall  be  as"  therein  men- 
tioned. It  then  gave  him  ''such  fees  in  each  State  respectively  as  are 
allowed  in  the  supreme  courts  of  the  same. ' '  It  will  1^  observed  that 
the  language  of  this  act  is  not  so  broad  and  comprehensive  as  that  of 
the  act  of  1789.  Whilst  the  latter  are  continued  in  force,  no  08s« 
could  have  occurred  in  which  a  fee  could  not  have  been  ' '  taxed ' '  bj 
the  court  for  the  district  attorney ;  but  under  the  act  of  1792,  he  was 
not  entitled  to  any  fee  in  a  case  in  which,  if  it  had  been  in  the  supreme 
court  of  the  State,  no  fee'  would  have  been  allowed.  Was  he,  never- 
theless, entitled  to  no  fee  whatever  in  such  a  case?  This,  it  is  obvious, 
depends  upon  the  construction  of  the  act  of  1792.  If  it  repealed  the 
act  of  1789  in  this  respect,  then  the  district  attorney  was  entitled  to 
no  fee  in  such  a  case  ;  but  if  did  not  so  repeal  ti^e  act  of  1789,  then 
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the  latter  act  oontinned  in  force  aa  to  that  case,  and  still  authorized 
the  court  in  which  the  case  was  to  ^'  tax  "  a  fee  in  his  hehalf. 

If  the  act  of  1792  repeals  the  provision  in  the  act  of  1*789,  in  relation 
to  the  fees  of  the  district  attorney,  the  reppeal  is  not  express,  but  im- 
plied ;  and  the  implication  arises  from  the  force  of  the  words,  ^^  the 
fees  and  oompensatuma/'  This  language  is  susceptible  of  two  con- 
structions. (1.)  It  may  mean  that  the  only  fees  of  district  attorneys 
shall  be  those  prescribed  by  the  act  of  1792.  If  this  be  its  true  mean- 
ing, then  the  act  of  1792  repealed  the  act  of  1789,  and  the  consequence 
was,  that  as  no  provision  was  made  by  the  act  of  1792,  giving  a  dis- 
trict attorney  compensation  in  a  case  in  which,  were  it  to  occur  in  the 
supreme  court  of  tne  State,  no  fee  would  be  allowed,  he  would  be  en- 
titled to  no  compensation  in  such  a  case.  (2.)  But  its  true  meaning 
may  be,  that  the  fees  and  oompenscMon  of  a  district  attorney,  in  the 
cases  therein  provided  for  J  shall  be  as  therein  declared.  If  this  be  the 
proper  construction,  then  the  act  of  1792  repealed  the  act  of  1789  only 
as  regards  the  cases  for  which  it  provides,  and  left  the  latter  in  full 
force  in  all  other  cases.  The  two  acts  could  then  have  stood  together, 
the  act  of  1792  governing  in  all  the  cases  for  which  it  provide,  and 
the  act  of  1789  in  all  other  cases.  In  all  cases  in  which  fees  were 
allowed  in  the  supreme  court  of  the  State,  the  district  attorney  would 
have  been  entitled  to  such  fees  under  the  act  of  1792 ;  and  in  all  cases 
in  which  fees  were  not  allowed  in  the  supreme  court  of  a  State,  he 
would  have  been  entitled  to  such  fees  as  might  have  been  taxed  in  the 
courts  in  which  the  cases  were,  under  the  act  of  1789. 

But  the  act  of  1792  was  expressly  repealed  by  the  act  of  1799.  The 
latter  act,  however,  did  not  remove  the  difficulty  presented  by  the  act 
of  1792.  Upon  that  point,  the  language  of  the  two  acts  is  substan- 
tially the  same.  The  act  of  1799  declares  ^Hhat  the  compensation 
to  the  attorneys  of  the  respective  districts  of  the  United  States  shall 
be  as  "  therein  mentioned ;  and  then  provides  that  they  shall  receive 
^^such  fees  in  each  State,  respectively,  as  are  allowed  in  the  supreme 
court  thereof."  It  is  apparent,  therefore,  that  if  the  act  of  1789  was 
in  any  respect  left  unrepealed  by  the  act  of  1792,  it  was  in  the  same 
respect  left  unrepealed  by  the  act  of  1799. 

Thus  stood  the  law  when  the  State  of  Louisiana  was  admitted  into 
the  Union.  By  the  act  of  admission,  all  the  laws  of  the  United  States, 
not  locally  inapplicable,  were,  as  we  have  seen,  extended  to  that  State, 
and  given  the  same  force  and  effect  within  the  same  as  elsewhere 
within  the  United  States.  There  was  an  exi)ress  provision  that  the 
district  attorney  in  that  State  should  be  paid,  in  addition  to  his  stated 
feeSj  six  hundred  dollars  annually.  His  stated  fees  were,  of  course, 
those  prescribed  by  the  laws  of  the  United  States  already  noticed. 

This  review  of  the  several  acts  of  Congress  enables  us  to  understand 
the  provision  in  the  act  of  1841  that  '^  n>r  any  services,  including  the 
compensation  for  mileage,  performed  by  said  officers  in  the  discharge 
of  their  official  duty,  for  miich  no  compensation  is  provided  by  the 
laws  of  said  States  respectively,  the  said  officers  may  receive  such 
fees  as  are  now  allowed  oy  law,  according  to  the  existing  usage  and 
practice  of  the  said  courts  of  the  United  States." 

It  is  conceded  that  at  the  time  of  the  passage  of  the  act  of  1841  the 
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entire  compensation  of  the  district  attorney  for  the  eastern  district  of 
Louisiana  exceeded  the  sum  of  one  thousand  fire  hundred  dollars  f^ 
annttfii.  That  act,  therefore,  is  applicable  to  his  case.  By  it  he  wu 
authorized  to  demand  and  receive  the  same  fees  which  then  were  or 
thereafter  miffht  be  allowed  by  the  laws  of  his  State,  in  the  higliest 
courts  thereof  ^'in  which  like  services  are  rendered,"  and  no  other 
fees  or  emoluments  except  as  therein  mentioned.  Then  followed  the 
provision  mentioned  in  the  preceding  paragraph. 

The  provision  last  noticed  must,  it  seems  to  us,  ffovorn  the  peti- 
tioner's claim  for  the  above  mentioned  sum  of  five  thousand  dollars. 
Therefore,  as  the  laws  of  Louisiana  did  not  allow  a  fee  for  such  ser- 
vices as  those  for  which  that  sum  is  now  claimed  in  the  highest  court 
of  that  State  ^'in  which  like  services  are  rendered,"  he  is  not  entitled 
thereto  unless,  at  the  time  of  the  passage  of  the  act  of  1841,  such  fees 
were  ^^  allowed  by  law  according  to  the  existing  usage  and  practice'* 
of  the  district  and  circuit  courts  of  the  United  States. 

The  provision  allowing  ^^  such  fees  as  are  now  allowed  by  law  a^ 
cording  to  the  existing  usage  and  practice  of  said  courts,"  had  refer- 
ence to  the  difficulties  connected  with  the  construction  of  the  act  of 
1799,  and  was  designed  to  give  validity  to  any  practice  or  usage  wbicl 
had  grown  up  under  that  act  in  any  of  those  courts. 

The  Comptroller,  in  a  communication  to  the  counsel  for  the  petitioner 
and  the  deputy  solicitor  of  this  court,  dated  February  16,  A.  D.  1858. 
says !  ^'  No  custom  or  practice  is  known  to  have  existed  in  regard  to 
any  allowance  of  fees  to  district  attorneys  in  Louisiana  beyond  the 
amount  provided,  or  supposed  to  have  been  provided,  in  the  act  of 
February  28,  1T99,  until  subsequent  to  the  date  of  the  opinion  oi 
Attorney  General  Mason,  of  November  10,  1845,  which  please  see. 

^^  Previous  to  that  opinion  all  the  allowances  that  I  have  been  able 
to  find,  as  made  to  the  United  States  district  attorneys  in  Louisiana,  are 
as  follows :  Salary  under  act  of  1812,  at  $600  per  annvm^  up  to  3d  quar- 
ter of  1843,  when  it  appears  to  have  been  decided  that  under  the  act 
of  1841  the  attorney  of  the  eastern  district  of  Louisiana  was  entitled 
to  but  $200  joer  annum  as  a  salary  ;  per  dtem  for  necessary  attendance 
on  court  at  $5  per  day ;  from  AprU  term,  1814,  to  January,  term,  1817. 
a  taxed  fee  of  $18  in  each  civil  and  criminal  caae  decided  ;  from  De- 
cember term,  1829,  to  December  term,  1832,  a  taxed  fee  of  $17)  in  eacl 
civil  and  criminal  case  decided.  In  December  term,  1841 ,  Bailie  Per- 
ton,  the  United  States  district  attorney,  eastern  district  of  Louisiana, 
charged  a  taxed  fee  of  $10  only  in  seven  cases,  criminal,  but  after  that 
term  he  taxed  a  fee  of  $1*7  in  each  civil  case,  a.nd  $17  for  each  pem^ 
indicted  and  tried  up  to  the  close  of  his  term.  May  7,  1845.  His  8^^ 
cessors,  Mr.  Downs  and  Mr.  Durant,  did  the  same." 

The  precise  period  of  the  passage  of  the  act  of  1841  is  notexpresslj 
embraced  by  the  CSomptroUer's  commuication ;  but  as  from  December 
term,  A.  D.  1832,  till  December  term,  A.  D.  1841,  no  change  is  indi- 
cated, we  infer  that  at  the  time  of  the  passage  of  the  act  of  1841 ''  the 
existing  usage  and  practice  of  "  the  federal  courts  of  Louisiana  was  to 
tax  a  ^^  fee  of  $17  in  each  civil  and  criminal  case  decided."  Howthi^ 
usage  and  practice  arose  it  ia  not  material  to  inquire.  It  is  enough 
that  they  existed  at  the  time  of  the  passage  of  the  act  of  1841.    As 
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they  were  then  the  ^'existing  usage  and  practice  of"  the  federal  courts 
of  Louisiana,  they  hecame  incorporated  into  that  act  as  a  part  of  it  00 
far  as  that  State  was  concerned. 

We  are  therefore  of  the  opinion  that  in  each  of  the  cases  constitu- 
ting the  third  item  of  t^e  petitioner's  claim  he  was  entitled  to  a  fee  of 
seventeen  dollars^  making,  in  the  aggregate,  the  sum  of  eighty-Jive  dol^ 
tare  J  inatead  of  the  sum  of  Jive  thousand  dollars^  the  amount  claimed 
by  him. 

We  come  now  to  consider  the  demand  of  the  United  States  against 
the  petitioner.  We  have  already  seen  that  eighteen  hundred  dol- 
lars, part  of  the  sum  of  three  thousand  eight  hundred  and  eighty 
dollars,  which  constitutes  this  demand,  was  originally  claimed  by  the 
petitioner  for  fees  in  certain  criminal  cases  on  indictments  in  court. 
There  were  fourteen  of  those  cases,  and,  if  the  views  already  presented 
be  correct)  the  petitioner  was  entitled  in  each  of  them  to  a  fee  of  seven- 
teen dollars,  making  an  aggregate  of  two  hundred  and  thirty-eight 
dollars,  instead  of  the  sum  of  eighteen  hundred  dollars,  the  sum 
claimed  by  him  therefor.  The  difference  between  the  above  sum  of 
two  hundred  and  thirty-eight  dollars  and  eighteen  hundred  dollars  ia 
Ji/teen  hundred  and  sixty4wo  dollars. 

If  the  petitioner  be  entitled  to  the  first  two  items  of  his  claim,  and 
only  to  eighty-Jive  dollars  on  account  of  the  third,  but  is  indebted  to 
the  UnitM  States  in  the  sum  of  fifteen  hundred  and  sixty-two  dollars, 
as  the  latter  exceeds  the  amount  due  him,  we  cannot  be  authorized  to 
report  to  Congress  a  bill  in  his  favor. 

When  the  above  sum  of  three  thousand  eight  hundred  and  eighty  dol- 
lars was  allowed  to  the  marshal,  as  already  stated,  E.  C.  Seaman,  acting 
Comptroller,  said  :  '  ^  And  though  I  allow  them  to  the  marshal  in  this 
case  on  account  of  their  having  oeen  paid  by  him  in  good  faith  and  in 
accordance  with  previous  usage,  I  cannot  allow  them  to  the  attorney. 
As  to  the  attorney,  they  must  be  suspended  as  improperly  paid,  the 
amount  thereof  charged  to  him,  and  he  may  state  a  new  account  for 
those  services  under  and  in  accordance  with  a  paragraph  in  the  new 
fee  bill  of  February  24,  1853." 

The  above  mentioned  sum  of  Jifteen  hundred  and  sixty-two  dcUarSf 
part  of  the  above  mentioned  sum  of  three  thousand  eight  hundred  and 
eighty  doUarSy  having  been  paid  to  the  marshal  under  those  circum- 
stances, may,  we  think,  properly  be  claimed  by  the  United  States 
against  the  petitioner. 

But  it  is  urged  that  the  account  for  the  petitioner's  claim  of  five 
thousand  dollars  having  been  certified  by  one  of  the  judges  of  the 
court  in  which  the  services  were  rendered,  such  certificate,  under  the 
fifth  section  of  the  act  of  1792,  is  conclusive  in  his  favor.  The  certi- 
ficate may  be  conclusive  as  to  the  matter  to  be  certified — the  facts  to 
be  ascertained  by  it.  The  certificate  ascertains  the  character  of  the 
services  and  the  person  by  whom  they  are  rendered,  but  the  law 
prescribes  the  fees  to  be  paid  for  them. 

We  have  examined  the  petitioner's  claims  only  as  legal  demands 
against  the  United  States.  As  such  they  cannot  be  sustained,  except 
to  the  extent  already  noticed.    It  may  be  true  that  the  services  of  the 
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petitioner  were  of  a  yerj  highly  meritorious  character,  and  that  the 
fees  allowed  by  law  therefor  are  a  very  inadequate  compensation.  But 
these  are  considerations  into  which  it  is  not  competent  for  this  court 
to  enter.  They  belong  exclusively  to  Congress,  and  Congress  will 
doubtless  do  justice  in  tne  premises* 
Our  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 


35th  Conorbss,  )  HOUSE  OF  REPRESENTATIVES.  )  Report  C.  C. 
1st  Session.     \  \     No.  175. 


RICHARD  FITZPATRCK. 

(To  aooompany  Bill  H.  R.  0.  C.  No.  86.] 


Mat  U,  1858. 


The  OouRT  OF  Claibis  sabmitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

RICHARD  FITZPATRICK  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  to  the  Court  of  Claims. 

2.  Claimant's  memorial  to  Congress  and  accompanying  documents, 
referred  by  the  House  of  Representatives  and  returned  to  that  House. 

3.  Interrogatories  to  the  Hon.  S.  R.  Mallory,  and  answers  thereto^ 
transmitted  to  the  House  of  Representatives. 

4.  Agreement  of  the  United  States  Assistant  Solicitor  and  claimant's 
counsel  to  admit  the  foregoing  documents  (Nos.  (2)  and  3)  as  evidence 
in  this  casC)  transmitted  to  the  House  of  Representatives. 

6.  Opinion  of  the  Court. 

6.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims, 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r-  -  n  seal  of  6aid  Court,  at  Washington,  this  fourteenth  day  of 
L^'^'-l  May,  A.  D.  1858. 

SAM'L  H.  HQNTINGTON, 

Chief  Olerk  Court  of  Claims. 


lb  the  Court  of  Claims : 

The  petition  of  Richard  Fitzpatrick,  of  Brownsville^  Tezas^  respect- 
fully represents : 

That  at  the  commencement  of  the  war  by  the  Seminole  Indians,  in 
Florida,  he  was  the  owner  and  in  actual  possession  of  a  valuable  plan* 
tation  on  the  Miami  river,  in  Dade  county^  in  the  southern  district  of 
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Florida  ;  and  tliat  on  or  about  the  6th  day  of  January,  1836,  his  over- 
seer, James  Wright,  who  was  in  charge  of  his  plantation  and  negroes, 
was  obliged  to  abandon  the  plantation,  leaving  every  thing  behind 
except  the  negroes,  whom  by  great  exertions  he  removed,  and  thoa 
prevented  them  from  falling  into  the  hands  of  the  Indians.  That  the 
plantation  aforesaid  was  well  stocked  and  provided  with  every  thing, 
and  had  a  great  variety  of  valuable  fruit  trees  on  it,  which  were  pro- 
cured from  the  West  India  islands  at  great  trouble  and  expense — all 
of  which  were  destroyed  ;  and  that  the  valuation  hereto  annexed  is  a 
very  low  and  reasonable  one,  and  that  the  losses  of  the  articles  were 
really  sustained,  and  that  the  compensation  for  the  occupation  of  the 
plantation  by  the  United  States  troops  is  reasonable,  and  that  the 
quantity  of  wood  charged  to  have  been  cut  frond  his  land  at  the  Miami 
river^  and  at  New  river,  is  less  than  the  real  quantity  cut  and  con- 
sumed by  the  steamboats  in  the  service  of  the  United  States  ;  that  he 
has  never  received  any  compensation  whatever  for  any  losses  sustained 
by  him,  and  that  none  of  his  slaves  has  ever  received  any  aid  or  sub- 
sistence from  any  officer  of  the  United  States  government. 

This  claim  was  first  presented  to  Congress  (House  of  Representa- 
tives) at  the  2d  session  of  the  26th  Congress.  Several  reports  have 
been  made  upon  it,  and  will  be  found  in  the  volumes  of  reports  as 
follows :  House  Beport  No.  279,  29th  Congress,  1st  session  ;  Senate 

Beport  No. ,  22d  Congress,  1st  session;  Senate  Report  No.  49, 

33d  Congress^  1st  session ;  House  Report  No.  72,  33d  Congress,  21 
session.  Your  petitioner  alleges,  by  way  of  amendment,  that  he  is  the 
sole  owner  of  the  claim,  and  that  the  same  was  referred  to  this  honor- 
able Court  by  the  House  of  Representatives  at  the  2d  session  of  the  33d 
Congress. 

The  petition  is  further  amended  by  averring  that  the  plantation  wa? 
occupied  by  the  United  States  troops  from  the  commencement  of  hos- 
tilities in  1836  to  the  close  of  the  war,  some  time  in  1842,  during  all 
of  which  time  large  quantities  of  wood  and  other  property  was  taken 
and  used  by  the  government  troops  for  governmental  purposes.  The 
account  annexed  was  made  up  to  April,  1840,  when  it  was  first  pre- 
sented to  Congress. 

P.  PHILLIPS, 
SdioUorfor  Claimant. 


BSIIMATB. 

The  following  is  an  estimate  of  the  losses  and  damages  sustained 
by  Richard  Fitzpatrick  at  his  plantation  on  Miami  river,  near  Cape 
Florida,  by  the  Seminole  Indians,  and  for  the  occupation  of  said 
plantation  by  the  United  States  forces  in  Florida,  and  for  wood 
-cut  on  the  lands  owned  by  said  Fitzpatrick,  to  the  first  day  of  April. 
1840. 

The  Indians  drove  ofi*  the  overseer  and  negroes  on  the  6th  day  of 
•of  January,  1836 ;  which  said  plantation  was  in  the  possession  and 
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occupation  of  tlie  troops  of  the  United  States  for  three  years,  up  to 
April,  1840. 

One  hundred  acres  of  sugar  cane,  worth  $100  per  acre.... ,  |10,000 

Thirty- acres  of  corn  and  pumpkins,  worth 1,200 

Five  acres  of  sweet  potatoes,  worth 600 

Four  thousand  plantain  and  banana  trees 4,000 

Twelve  acres  of  Bermuda  arrow-root 600 

Lime  grove  destroyed 2,000 

One  hundred  cocoanut  tnes  destroyed 600 

Nursery  of  tropical  fruit  trees  destroyed ^ 2,600 

Six  hundred  bushels  of  flintcorn : 1,600 

One  hundred  head  of  hogs 1,000 

Poultry,  viz :  ducks,  fowls,  turkeys,  and  guinea  fowls 200 

One  large  flat  boat,  sixty  feet  long,  (cost) 1,300 

One  clinker-built  boat 120 

One  cedar  boat .'. AO 

One  schooner <...., 1,600 

One  framed  house 2,.^00 

Two  corn  cribs 200 

One  kitchen '. ^ 60 

One  poultry  house 60 

One  hewed  log  house •••  100 

Twelve  negro  houses l,f'00 

One  framed  house,  south  side  Miami  river 300 

One  framed  house,  smaller 100 

Two  framed  houses  and  out-buildings,  purchased  from  Lewis  2,600 
Plantation  tools,  blacksmiths'  tools,  carf«,  ploughs,  axes, 

hoes,  grubbing  hoes,  cooking  utensils,  &c.,  &c ; 600 

Furniture,  bed  clothes,  books,  &c 2,000 

Three  years'  occupation  of  my  plantation  by  the  United  States 

troops  at  Fort  Dallas,  Miami  river .* 18,000 

Forty  thousand. shingles 240 

Three  hundred  cords  of  wood,  cut  from  my  land  to  the  first 

of  April,  1840,  for  the  use  of  the  United  States  steamers 

employed  on  the  coast  of  Florida,  at  |6  per  cord 1^800 

Two  hundred  cords  of  wood,  cut  from  my  land  at  New  river 

for  the  United  States  steamboats,  at  $6  per  cord 1,200 

House  and  improvements,  including  fruit  trees,  wharf^  &c., 

purchased  of  William  Cooley,  on  Little  river 2,500 

60,320 


Evidence  on  file  in  Congress. 

Affidavits  of  William  F.  Fnglish,  R.  W.  Cussans,  John  Costen, 
Reason  Duke,  John  Thompson,  and  John  Dubose. 

Certificate  and  stat<3ment  of  Colonel  William  S.  Harney. 

Letter  of  Hon.  S.  R.  Mallory. 

Report  of  General  Jesup. 

Statement  of  specific  losses,  with  testimony  of  William  F.  English 
and  W.  Cooley. 

Letter  of  S.  Churchill. 
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Tbrbitobt  o¥  Flobida,  ) 

Monroe  County.  ) 

On  this  Beventh  day  of  August,  in  this  year  of  our  Lord  one  thous- 
and eight  hundred  and  forty-two,  at  Key  West,  in  the  county  afore- 
said, before  me,  Stephen  B.  Mallory^  judge  of  the  county  court  for 
said  county,  personally  came  William  ¥.  English,  who  being  by  me, 
the  said  judge,  sworn  on  the  Holy  Erangelists  of  Ood  the  truth  to 
speak  in  relation  to  the  occupation  of  the  lands  of  Richard  Fitzpatrick 
at  Gape  Florida,  by  the  army  and  navy  of  the  United  States,  deposes 
as  follows :  ^'To  my  certain  knowledge  and  belief  the  plantation  of 
Richard  Fitzpatrick  was  occupied  by  a  part  of  the  United  States  naval 
forces,  under  the  command  of  Lieutenant  L.  M.  Powell,  some  time  in 
the  year  of  our  Lord  one  thousand  eight  hundred  thirty-six,  who  built 
block  houses,  pickets,  &c.,  of  timber  cut  from  the  said  plantation  and 
lands,  and  called  the  post  Fort  Dallas,  which  said  block  houses  &c., 
were  subsequently  destroyed  by  Indians.  A  part  of  the  military  force 
of  the  United  States  afterwards  took  possession  of  said  plantation  and 
continued  to  occupy  it  as  a  public  military  post  up  to  the  present 
year,  it  having  been  recently  abandoned  by  the  United  States  forces 
under  the  command  of  Lieut.  McLaughlin.  Buildings  for  the  service  of 
government  were  from  time  to  time  constructed  by  said  forces  of  tim- 
ber cut  from  said  lands,  and  about  one  hundred  acres  of  said  planta- 
tion, whijch  were  planted  with  sugar  cane,  were  used  as  pasturage  for 
the  horses  and  cattle  of  government.  When  the  forces  of  the  United 
States  first  took  possession  of  said  plantation  there  were  a  large  num- 
ber of  lime,  plantain,  banana,  oocoanut  and  other  tropical  fruit 
trees  growing  there,  all  of  which,  with  the  exception  of  a  few  lime 
and  cocoanut  trees,  have  been  used  or  destroyed  by  them.  This  de- 
ponent was  engaged  by  the  United  States  officers  commanding  there 
to  cut  wood  for  the  use  of  steamers  in  government  service,  and  having 
first  told  said  officers  that  the  plantation  belonged  to  R.  Fitzpatrick, 
and  been  urged  by  them  to  proceed  and  cut  the  wood  from  it,  as  it 
was  required  for  the  public  service,  he  did  so,  and  cut  about  three 
hundred  cords,'  which  was  used  by  said  steamers.  This  deponent 
thinks  that  during  the  time  the  public  forces  thus  occupied  said  lands 
and  plantation,  they  have  cut  and  used  from  them  at  least  two  or  three 
thousand  cords  of  wood  for  the  public  service ;  and  this  deponent,  from 
having  resided  many  years  on  this  coast,  and  made  frequent  visits  to 
said  plantation,  has  had  every  means  of  forming  a  correct  opinion 
about  the  quantity." 

WILLIAM  F.  ENGLISH. 

a 

Signed  and  sworn  to,  before  me,  at  Key  West,  on  the  day  and  year 
first  above  written. 

S.  R.  MALLORY, 
Judge  of  the  County  Court. 


United  States  of  America, 

Bouthem  Judicial  of  Florida. 

I,  L.  W.  Smith,  clerk  of  superior  court  for  said  district,  do  certify 
that  the  above  signature  of  "S.  R.  Mallory"  is  the  proper  signature 
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of  Stephen  B.  Mallory,  esq.,  who  is  jadge  of  the  county  court  of 
Monroe  county ,  Florida. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
[seal.]    7th  day  of  August,  A.  D.  1842. 

L.  W,  SMITH,  Cn&rlc. 


UKITBD  GTATES  OF  AMERICA. 


Territory  of  Florida,         ) 

Monroe  County,  \ 

On  this  tenth  day  of  August,  in  this  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-two,  at  Key  West,  in  the  county  aforesaid, 
personally  came  and  appeared  before  me,  S.  R.  Mallory,  judge  of  the 
county  court  of  said  county,  Mr.  R.  W.  Gussans,  who  being  by  me, 
the  said  judge,  solemnly  sworn  on  the  Holy  Evangelists  of  God  the 
truth  to  speak  in  relation  to  what  he  knows  respecting  the  occupation 
of  the  lands  of  Mr.  Richard  Fitzpatrick,  at  Cape  Florida,  deposes 
and  says  as  follows  : 

^^  Since  Mr.  Fitzpatrick's  plantation  at  the  Miami  river.  Cape 
Florida,  was  first  occupied  by  the  United  States  seamen  and  soldiers, 
under  Lieutenant  Powell,  in  1836,  up  to  this  time,  I  have  been  in  the 
habit  of  going  there  frequently ;  and  I  have  frequently  been  there 
during  its  occupation  by  the  United  States  troops,  under  Captain 
Burke.  The  steamers  in  the  service  of  the  United  States,  and  under 
the  superintendence  of  army  officers,  were  constantly  going  and  coming 
from  and  to  said  post,  and  to  supply  them  with  wood  the  said  officers 
resorted  to  the  plantation  and  lands  of  Mr.  Fitzpatrick  on  both  sides 
of  the  Miami  river.  It  is  impossible  for  me  to  make  an  accurate 
estimate  of  the  quantity  thus  cut  and  removed  ;  but  I  can  safely  swear 
that  there  were  at  least  twelve  hundred  cords  cut  and  carried  away.'' 

R.  W.  CUSSANS. 

Subscribed  and  sworn  to  before  me,  August  10,  1842,  at  Key  West 
aforesaid. 

S.  R.  MALLORY, 

J.  G.  C. 


UNITED  CTATB8  OF  AMERICA. 
TSRRITORT   OF  FLORIDA,  ) 

Couniy  of  Monroe.  \ 

On  this  tenth  day  of  August,  anno  Domini  one  thousand  eight 
hundred  and  forty-two,  at  Key  West,  in  the  county  aforesaid,  before 
me,  S.  R.  Mallory,  judge  of  the  county  aforesaid,  Mr.  John  Costen, 
who  being  by  me,  the  said  judge,  solemnly  sworn  on  the  Holy  Evan- 
gelists of  G-od  the  truth  to  speak  in  relation  to  the  occupation  of  the 
lauds  of  Mr.  R.  Fitzpatrick  at  the  Miami  river,  Cape  Florida,  deposes 
and  says,  that  '^  since  the  first  occupation  of  Mr.  Fitzpatrick' s  plan- 
tation at  the  Miami  river,  by  the  soldiers  of  the  United  States,  he,  the 
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8aid  CoBten,  baa  resided  there  constaDtly  about  thirteen  monthfl.  Thai 
during  his  residence^  the  officers  of  the  United  States,  to  supply  the 
government  steamers,  cut  from  the  plantation  and  lands  of  Mr.  Fitz- 
patrick  at  least  thirteen  hundred  cords  oi  wood,  and  that  said  wood  is 
worth  in  this  district  at  least  six  dollars  per  cord." 

JOHN  COSTEN. 

Subscribed  and  sworn  to  before  me^  at  Key  West,  August  10, 1842* 

S.  B.  MALLOKT, 
Judge  of  the  County  Court. 


UNITED  STATES  OF  AMERICA. 


Tbrritort  of  Florida,         } 
County  of  Monroe.  ) 

Know  all  men  by  these  presents,  that  on  this  ninth  day  of  August, 
in  this  year  of  our  Lord  one  thousand  eight  hundred  and  forty-two, 
at  Key  West,  in  the  county  aforesaid,  before  me,  S.  K.  Mallory,  judge 
of  the  county  court  for  said  county,  personally  came  Beason  Duke 
and  John  Thompson,  both  of  said  county,  and  each  of  whom  being 
separately  sworn  on  the  Holy  Evangelists  of  God  the  truth  to  speak  in 
relation  to  the  occupation  of  Mr.  K.  Fitzpatrick's  plantation  by  the 
troops  of  the  United  States^  depose  and  say  as  follows  : 

Tne  said  Duke  deposes  thus,    '^  I  resided  at  Fort  Dallas  constant! j 

for  eleven  months  in  the  years ,  and  during  the  whole  time 

of  my  residence  there  I  was  in  the  employment  of  the  governmeDt. 
The  post  of  Port  Dallas  was  then  commanded  by  Captain  Burke,  and 
was  garrisoned  by  United  States  soldiers.  Steamers  employed  by  the 
government  were  constantly  running  between  Fort  Dallas  and  other 
posts,  and  steamer  Gaston  ran  regularly  there  once  a  month;  to  sup- 
ply these  steamers,  as  well  as  to  put  up  buildings,  wood  was  cut  from 
the  lands  of  said  Fitzpatrick,  on  which  said  post  was  bnilt ;  and, 
although  it  is  impossible  for  me  to  say  how  much  was  cat,  I  can 
safely  swear  that  at  least  fifty  cords  were  cut  and  carried  a««ay  irom 
there  by  these  public  officers  and  steamers  erery  month  that  I  lived 
there,  which  would  make  the  quantity  taken  during  my  residence 
there  to  be  five  hundred  and  fifty  cords." 

And  the  said  Thompson  deposes  as  follows :  ^  'I  resided  at  the  Miami, 
at  Fort  Dallas,  as  Mr.  Duke  did,  about  fifteen  months.  During  the 
entire  period  of  my  residence  there  the  government  steamers  were  con- 
stantly going  and  coming,  and  there  were  often  three  or  four  at  the 
Sost  at  one  time.  The  public  officers  commanding  there  had  a  great 
eal  of  wood  cut  for  these  vessels  from  the  lands  of  Mr.  R.  Fitzpatrick; 
at  least  fifty  cords  every  month  during  my  whole  stay  there,  that  is 
to  say,  in  all,  about  seven  hundred  and  fifty  cords." 

JOHN  THOMPSON. 

Signed  and  sworn  to  before  me,  on  the  day  and  year  first  men- 
tioned. 

S.  R.  MALLORY, 
Judge  G.  Court. 
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united  states  of  america. 

Territory  op  Florida. 

Enow  all  men  by  these  presents,  that  on  this  ninth  day  of  Augnst, 
in  this  year  of  our  Lord  one  thousand  eight  hundred  and  forty  two, 
at  Key  West,  county  of  Monroe,  in  this  said  Territory,  personally 
came  and  appeared  before  me,  S.  R.  Mallory,  judge  of  the  county 
court  for  Monroe  county  aforesaid,  Reason  Duke  rnd  John  Thompson, 
of  said  county,  both  of  whom,  being,  separately  sworn  on  the  Holy 
Evangelists  ox  God  the  truth  to  speak  in  relation  to  the  occupation  of 
the  lands  of  R.  Fitzpatrick,  at  Cape  Florida,  by  the  United  States 
troops,  depose  and  say  as  follows:  The  said  Duke  says,  ''^I  reside 

at  Fort  Dallas  about  eleven  months  constantly  in  the  years , 

and  during  the  whole  time  of  my  residence  there  I  was  in  the  em- 

Eloy  of  government.  The  post  at  Fort  Dallas  was  then  commanded 
y  Captain  Burke,  and  was  garrisoned  by  United  States  soldiers. 
Steamers  employed  by  government  were  constantly  running  between 
Fort  Dallas  and  other  posts,  and  the  Gaston  steamer  ran  regularly 
there  once  a  month.  To  supply  these  steamers,  as  well  as  to  put  up 
buildings,  wood  was  cut  from  the  lands  of  said  Fitzpatrick;  and, 
although  it  is  impossible  fdr  me  to  say  how  much  was  cut,  I  can  safely 
ewear  that  at  least  fifty  cords  were  cut  and  carried  away  from  there  by 
these  public  officers  and  steamers  every  month  that  I  lived  there, 
which  would  make  the  quantity  taken  during  my  residence  five 
hundred  and  fifty  cords." 

And  the  said  Thompson  deposes  and  says,  '^  I  resided  at  the  Miami, 
at  Fort  Dallas,  as  Mr.  Dukc  did,  and  was  there  fifteen  months.  * 
During  the  entire  period  of  my  residence  there  the  government 
steamers  were  -constantly  coming  and  going,  and  there  were  often 
three  at  the  post  at  one  time.  The  public  ofi^cers  had  a  great  deal  of 
wood  to  supply  these  vessels  cut  from  the  plantation  of  Mr. 
Fitzpatrick ;  at  least  fifty  cords  per  month  during  my  whole  stay 
there,  that  is  to  say,  in  all,  seven  hundred  and  fifty  cords." 

JOHN  THOMPSON. 

Signed  and  sworn  to  before  me,  on  the  day  and  year  aforesaid.    .  , 

S.  R.  MALLORY,  * 
Judge  County  Court  Monroe  County^ 


SeNATB   CHABfBBR, 

January  14,  1855. 

Sir:  Being  requested  by  Col.  Fitzpatrick,  whose  claim  is  pending 
before  your  committee,  to  state  whatever  I  may  know  in  support  of  it, 
I  have  the  honor  to  inform  you  that  when  the  Indians  attacked  the 
settlements  of  South  Florida,  in  the  immediate  vicinity  of  *|  Fitzpat- 
rick's  plantation,"  I  raised  a  party  and  went  to  their  relief.  Col. 
Fitzpatrick  was  then  absent,  and  I  brought  his  servants  in  safety  to 
Key  West.  A  great  deal  of  property  for  plantation  purposes  was  left 
upon  the  place,  and  scarcely  anytning  was  removed.    Its  advantageous 
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and  healthful  location  indnoed  the  United  States  to  estahlish  a  mili- 
tary post  upon  the  place^  known  as  Fort  Dallas,  soon  after  hostilities 
commenced,  which  was  occupied  with  some  occasional  intermissions 
until  1842.  I  was  frequently  at  this  post  .dnring  the  war  while  it 
was  thus  occupied,  and  I  know  that  the  steamboats  of  the  quarter- 
master's department,  of  the  United  States  frequently  wooded  at  the 
plantatioa. 

When  they  first  took  possession,  a  quantity  of  sugar  cane,  perhaps 
fifty  or  sixty  acres,  was  standing  on  the  place ;  and  this  I  presume  is 
the  cane  to  which  the  testimony  in  tnis  case  alludes ;  a  fine  lime 

Eove,  yielding  at  that  time  from  three  to  fiye  hundred  barrels  of 
nes  per  annum,  was  also  standing.  The  latter  was  destroyed  by  the 
troops,  and  all  brushwood  or  cover  immediately  about  the  post  which 
could  shelter  an  enemy,  was  removed;  and  every  thing  which  the  place 
afforded,  and  which  could  be  made  useful  to  the  troops,  was  freelj 
taken  by  them  for  the  public  service. 

In  perusing  the  letter  of  Col.  Churchill,  filed  among  the  papers  in 
this  case,  I  perceive  that  he  has  committed  some  errors  of  fact,  uninten- 
tional, of  course,  calculated,  if  uncorrected,  to  do  the  claimant  in- 
justice. His  entire  statement  relative  to  the  unsuitableness  of  Fitz- 
patrick's  plantation  for  the  culture  of  tropical  fruits,  is  an  error.  The 
place  and  the  country  around  it  are  admirably  adapted  to  their  cul- 
ture, and  many  of  them,  as  the  orange,  lime,  lemon,  sugar  apple, 
cocoanut,  and  guava,  had  been  growing  there  for  forty  years,  when 
the  troops  took  possession.  He  is  in  error,  also,  in  relation  to  all 
that  he  says  about  .the  culture  of  the  banana  and  plantain  aod  a 
market  for  them.  While  Fort  Dallas  was  thus  occupied  by  troops, 
I,  with  a  company  of  forty  men,  in  seven  boats,  visited  a  banana 
grove  near  the  Miami,  and  found  the  fruit  in  the  greatest  abundance. 
We  took  as  much  of  it  as  we  could  dispose  of  in  our  boats,  without 
making  much  impression  upon  the  quantity  in  the  grove.  He  is 
equally  in  error  in  relation  to  the  quantity  and  character  of  the  pine 
timber  at  the  Miami.  It  is  a  superior  article  for  steamboats ;  and  ij 
what  process  he  determines  its  value  to  be  fifty  cents  a  cord,  I  am  at 
a  loss  to  imagine.  Key  West  is  the  market  and  has  always  been  the 
market  for  every  thing  produced  at  the  Miami  or  on  the  Keys  ;  and 
wood  has  not  varied  in  price  there^  in  fifteen  years,  from  five  dollars 
per  cord. 

Permit  me  to  add  here  what,  perhaps,  may  have  no  immediate  bear- 
ing upon  the  case,  but  what  may,  nevertheless,  be  considered  by  the 
committee,  that  the  claimant  is  the  son  of  Captain  Fitzpatrick  of  the 
revolutionary  war  ;  that  he  has  fought  gallantly  through  the  Florida 
war  as  aid-de-camp  to  Clinch  and  Call,  and  under  General  Scott ; 
that  he  fought  with  distinguished  courage  during  the  Mexican  war, 
and  was  one  of  the  first  to  enter  the  Bishop's  palace  at  the  capture  of 
Monterey,  and  that  from  having  been  a  gentlemen  of  large  fortune, 
he  is  now  reduced,  poor,  aged,  and  in  feeble  health,  and  that  fourteen 
years  have  elapsed  since  he  first  appealed  to  the  justice  of  Congress 
for  compensation  for  his  private  property  taken  for  the  public  service. 

I  have  only  further  to  add,  that  the  witnesses  whose  testimony 
appears  among  the  papers  in  the  case,  gave  that  testimony  before  me. 
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as  appears  by  the  papers,  in  1842,  and  that,  with  the  exception  of  one 
of  them,  namely,  B.  W.  Cousins,  they  were  gentlemen  of  excellent 
character,  whose  statements,  in  my  judgment,  are  entitled  to  full 
credit. 

I  have  the  honor  to  be,  your  obedient  servant, 

S.  R.  MALLORY- 

To  the  Chairman  of  the  Committee  on  Military  Affairs,  House  of 
jRepresentatives. 


Quartermaster  General's  Office, 

Washington  City^  Jan.  13,  1841. 

Sir:  In  reply  to  the  letter  of  the  Hon.  D.  Russell,  chairman  of  the 
C!ommittee  on  Claims,  of  the  Tth  instant,  referred  by  you  to  this 
office,  relating  to  the  claim  of  Colonel  Fitzpatrick,  of  Florida,  for 
losses  sustained  by  Indian  depredations  and  for  compensation  for  the 
use  of  his  lands  by  the  troops,  and  for  fuel  cut  from  them  for  steam- 
boats employed  in  the  public  service,  I  have  the  honor  to  report, 
that  Fort  Lauderdale,  on  New  river,  and  Fort  Dallas,  on  Miami  river, 
vere  established  by  orders  some  time  in  February  or  March,  1838. 
Both  forts  are  said  to  be  on  the  lands  of  Colonel  Fitzpatrick.  They 
are  occupied  at  this  time.  The  latter  is  the  dep6t  of  Colonel  Harney, 
^ho  is  now  operating  in  the  Everglades  against  the  Spanish  Indians. 
So  long  as  the  war  continues  these  posts  must  necessarily  be  occupied, 
as  they  are  decidedly  the  best  positions  in  that  part  of  the  country. 
Timber  for  building,  and  for  fuel  for  the  use  of  the  troops,  and  for 
steamboats  in  the  public  service,  has  been  cut  at  both  posts ;  Colonel 
Fitzpatrick  is  justly  entitled  to  a  reasonable  rent  for  his  land,  and 
compensation  for  the  timber  cut  for  the  use  of  the  public;  but  it  would 
be  difficult  without  a  careful  examination  of  the  premises  to  determine 
what  would  be  a  fair  compensation. 

As  he  could  make  no  use  of  the  land  himself,  and  as  the  fuel  was 
cut  and  hauled  by  the  troops,  from  two  to  three  thousand  dollars  a 
year  would,  I- should  think,  be  ample  compensation  for  both, 

I  return  the  papers  in  the  case,  and  am. 

Most  respectfully,  your  obedient  servant, 

TH.  8.  JESUP, 

Q.  M.  O. 
The  Hon.  J.  R.  Poinsett, 

Secretary  of  War. 


territory  of  FLORIDA. 


Key  West,  7 

Monroe  County.  ) 

I,  John  Dubose,  a  notary  public  for  the  county  of  Dade,  duly  com- 
missioned and  qualified  as  such,  do  hereby  certify  and  attest,  that 
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I  resided  for  the  ten  years  immediately  preceding  the  commencement 
of  the  present  Indian  war  at  the  Cape  Florida  light-hoiiBe  and  within 
sight  of  the  plantation  o.vned  and  cultivated  by  Richard  Fitzpatrick, 
esq  ;  that  on  the  6th  January,  1836,  the  Indian  ma^acres  com- 
menced  by  the  destruction  of  William  Cooley's  family  at  New  River, 
and  that  on  the  7th  January,  1836,  Mr.  Wright,  the  overseer  of  Mr. 
Fitzpatrick,  (with  only  one  hour's  notice,)  was  enabled  with  difiScolty 
to  remove  the  negroes,  with  a  small  supply  of  provisions,  to  the  Cape 
Florida  light-house,  leaving  everything  at  the  mercy  of  the  IndiaDs. 

I  do  further  certify  that  I  had  at  that  time  a  personal  knowledge  of 
Mr.  Fitzpatrick's  plantation ,  as  respects  the  improvements  on  it  and 
the  crop  then  planted,  and  that  there  was  a  full  crop  of  corn  and 
sugar  cane  then  under  full  cultivation;  all  of  which,  with  his  build- 
ings and  the  residue  of  his  personal  property,  was  distroyed  by  the 
Indians. 

In  testimony  whereof,  I  have  herewith  issued  this  my  notarial  cer- 
tificate, and  have  hereunto  attached  my  notarial  seal,  in  this  city  of 
Key  West,  on  this  ninth  day  of  May,  in  the  year  eighteen  hundred 
and  forty. 

JOHN  DUBOSE,  [  seal.  ] 


I  certify  that  I  was  in  command  of  the  troops  of  the  United  States  in 
the  south  of  Florida  for  a  considerable  time  during  the  Seminole  war, 
and  had  my  headquarters  at  Fort  Dallas,  which  is  located  upon  the 
property  of  Richard  Fitzpatrick,  who  is  a  citizen  of  Florida,  and  that 
whatever  was  found  useful  on  the  land  of  Mr.  Fitzpatrick  was  freely 
used  for  the  benefit  of  the  United  States.  I  do  further  certify,  that 
there  was  a  considerable  quantity  of  wood  cut  oflf  the  land  of  Fitz- 
patick  and  used  on  board  of  the  steamboats  in  the  service  of  the 
United  States,  it  being  more  convenient  to  take  wood  at  that  pla(^ 
than  any  other  on  that  part  of  the  coast  of  Florida. 

(Signed  in  duplicate.)  WM.  S.  HARNEY, 

Bvt.  Col.  U,  8.  Army. 


The  following  is  an  estimate  of  the  losses  and  damages  sustained 
by  Richard  Fitzpatrick  at  his  plantation  on  Miami  river,  near  Cape 
Florida,  by  the  Seminole  Indians,  and  for  the  occupation  of  said 
plantation  by  the  United  States  forces  in  Florida,  and  for  wood  cut 
on  the  lands  owned  by  said  Fitzpatrick,  to  the  1st  day  of  April,  1840. 
The  Indians  drove  off  the  overseer  and  negroes  on  the  6th  day  of 
January,  1836 ;  which  said  plantation  has  been  and  is  now  in  the 
possession  and  occupation  of  the  troops  of  the  United  States: 

One  hundred  acres  of  sugar  cane,  worth  |100  per  acre $10,000 

Thirty  acres  of  corn  and  pumpkins,  worth 1,200 

Five  acres  of  sweet  potatoes,  worth 500 

Four  thousand  plantain  and  banana  trees 4,000 

Three  acres  of  Bermuda  arrow-root 500 

Lime  grove  destroyed 2,000 
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ne  hundred  cocoanut  trees  destroyd |6G0 

ursery  of  tropical  fruit  trees  destroyed 2,500 

ix  hundred  bushels  of  flint  corn 1,500 

One  hundred  head  of  hogs ,...*. 1,000 

IPoultry,  viz:  ducks,  fowls,  turkies,  guinea'fowls,  &c 200 

One  large  flat  boat,  60  feet  long,  (cost) 1,300 

One  clinker-built  boat 120 

One  cedar  boat 60 

One  schooner , 1,500 

One  framed-  house..... 2,300 

Two  corn  cribs ,,..  200 

One  kitchen 50 

One  poultry  house , ; 50 

One  hewed  log  house 100 

Twelve  negro  houses 1,600 

One  framed  house  south  side  Miami  river 300 

One  framed  house,  smaller 100 

Two  framed  houses  and  out-buildings,  purchased  from  Lewis  2,500 
Plantation  tools,  blacksmiths'  tools,  carts,  ploughs,  axes, 

hoes,  grubbing  hoes,  cooking  utensils,  &c 500 

Furniture,  bed  clothes,  books,  &c 2,000 

Three  years'  occupation  of  my  plantation  by  the  United  States 

troops  at  Fort  Dallas,  Miami  river 18,000 

Forty  thousand  shingles 240 

Three  hundred  cords  of  wood,  cut  from  my  land  to  the  1st  of 
April,  1840,  for  the  use  of  the  United  States  steamers 

employed  on  the  coast  of  Florida,  at  |6  per  cord 1,800 

Two  hundred  cords  of  wood,  cut  from  my  land  at  New  river 

for  the  United  States  steamboats,  at  |6  per  cord 1,200 

57,820 
House  and  improvements,  including  fruit  trees,  wharf,  &c.| 

purchased  of  Wm.  Cooley,  on  Little  river 2,500 

60,320 


unfteo  states  of  america. 

Tbrbitory  Florida,         ) 
Dade  County.  ) 

Before  me,  Lemuel  Otis,  a  justice  of  the  peace  duly  commissioned  and 
qualified  for  the  Territory  and  county  aforesaid,  personally  appeared 
Richard  Fitzpatrick,  who  being  by  me  duly  sworn,  did  declare  and 
set  forth  that  at  the  commencement  of  the  war  by  the  Seminole  In- 
dians, he  was  the  owner  of  and  in  actual  possession  of  a  valuable 
plantation  on  the  Miami  river,  in  Dade  county,  in  the  southern  district 
of  Florida,  and  that  on  or  about  the  6th  day  of  January,  183fi,  his 
overseer,  James  Wright,  who  was  in  charge  of  his  plantation  and  ne- 
groes, was  obliged  to  abandon  the  plantation,  leaving  every  thing  behind 
him  except  the  negroes,  which  by  sreat  exertions  he  removed,  and 
thus  prevented  them  from  falling  into  the  hands  of  the  Indians ; 
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tbat  tbe  plantation  aforesaid  was  well  stocked  and  provided  with 
every  thing,  and  had  a  great  variety  of  valuable  fruit  trees  on  it  which 
were  procured  from  the  West  India  Islands,  at  great  trouble  and  ex- 
pense, all  of  which  were  destroyed  ;  and  that  the  foregoing  Talnation 
IS  a  very  low  and  reasonable  one,  and  that  the  losses  of  the  articles 
were  really  sustained,  and  that  the  compensation  for  the  occupation 
of  his  plantation  by  the  United  States  troops  is  reasonable  and  still 
continues,  and  that  the  quantity  of  wood  charged  to  have  been  cot 
from  his  lands  at  the  Miami  river  and  at  New  river  is  less  than  the 
real  quantity  cut  and  consumed  by  the  steamboats  in  the  service  of 
the  United  States  ;  and  the  deponent  further  swears  that  he  has  never 
received  any  compensation  whatever  for  any  losses  sustained  by  him, 
and  that  none  of  his  slaves  has  ever  received  any  aid  or  subsistence 
from  any  officer  of  the  United  States  government. 

R.  FITZPATRICK. 

Sworn  to  and  subscribed  before  me,  at  Indian  Key,  Dade  county, 
this  4th  day  of  April,  1840. 

LEMUEL  OTIS, 

J.  P. 


At  the  same  time  and  place,  also  appeared  James  Wright,  who 
being  sworn,  did  depose  and  say  that  he  was  employed  by  Richard 
Fitzpatrick,  as  overseer  on  his  plantation  on  Miami  river,  in  Dade 
county.  Territory  of  Florida,  and  that  on  the  6th  day  of  January, 
1836,  during  the  absence  of  his  said  employer,  the  intelligence  reached 
him  that  the  Indians  had  killed  the  fietmily  of  Mr.  William  Coolej, 
on  New  river,  and  were  on  their  way  to  the  settlement  on  the  Miami; 
that  deponent  immediately  embarked  on  board  of  such  boats  as  were 
most  convenient^  and  took  with  him  all  the  negroes  and  a  number  oi 
families  of  white  persons,  and  was  unable  to  carry  away  any  of  the 
property  of  his  employer,  nor  could  he  save  his  own  clothing  or  that 
of  the  negroes.  Deponent  declares  that  the  plantation  was  a  valuable 
one,  and  the  articles  set  forth  in  the  foregoing  schedule  or  account 
were  obliged  to  be  left  and  abandoned  to  the  Indians  and  were  destroyed, 
and  that  the  prices  of  the  articles  set  forth  are  in  the  opinion  of  the 
deponent  reasonable  and  low  when  compared  with  the  cost  and  the 
labor  expended  on  them ;  and  the  deponent  further  declares,  that  the 
estimate  of  the  use  of  said  plantation  by  the  troops  of  the  United 
States  is  less  than  the  income  which  said  plantation  and  the  force 
employed  on  it  would  have  given  to  the  owner,  the  said  Fitzpatrick,  if 
the  same  had  not  been  abandoned  by  the  Indians  and  occupied  as  a 
garrison  by  the  forces  of  the  United  States.  Deponent  further  declares 
that  he  does  not  believe  the  said  Fitzpatrick  has  ever  received  any  com- 
pensation for  his  losses,  or  that  his  slaves  have  ever  received  any  rations 
or  subsistence  from  the  government  of  the  United  States  or  any  of  its 
officers. 

JAMES  WRIGHT. 

Sworn  to  and  subscribed  before  me,  at  Indian  Key,  Dade  county, 
on  the  4th  day  of  April,  1840. 

LEMUEL  OTIS, 

J.  P. 
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And  at  the  same  time  and  place  appeared  William  Cooley,  who 
l>eing  duly  sworn  did  depose  and  say,  that  he  of  his  own  personal 
knowledge  is  aquainted  with  Richard  Fatzpatrick,  and  knows  that  he . 
"was  the  owner  of  a  valuable  plantation  on  Miami  river^  near  Cape 
Florida,  in  Dade  county,  Territory  of  Florida ;  that  James  Wright 
^was  overseer  on  said  plantation  on  the  6th  day  of  January^  1836,  and 
on  that  day  the  said  Wright  was  obliged  to  abandon  the  said  planta- 
tion in  consequence  of  the  Indian  war,  and  that  the  negroes  of  said 
Fitzpatrick  were  at  Cape  Florida  light-house  when  this  deponent 
arrived  there  on  the  Tth  of  January — the  next  day ;  and  deponent  de- 
clares that  the  plantation  of  said  Fitzpatrick  was  a  valuable  one,  and 
^was  well  stocked  and  provided  with  every  necessary  article,  all  of 
^which  was  left  and  abandoned  to  the  Indians ;  that  the  foregoing  ac- 
count is  to  the  best  of  his  knowledge  and  belief  a  reasonable  one,  and 
not  more  than  the  articles  were  worth  when  compared  with  the  cost 
and  labor  of  similar  articles,  and  he  believes  the  price  charged  for  the 
occupation  of  said  plantation  by  the  troops  of  tne  United  States  is 
not  more  than  the  income  would  have  been  if  the  said  plantation  had 
been  worked  by  the  force  of  negroes  which  were  on  it  before  it  was 


Washington,  Janv4iry  24,  1858. 

Dear  Sir  :  In  the  case  of  Col.  Bichard  Fitzpatrick,  pending  in  the 
Court  of  Claims,  I  desire  to  submit  the  following  questions,  which  I 
wish  you  to  answer  as  accurately  and  fully  as  possible  : 

1.  Do  you  know  of  the  occupation  of  the  petitioner's  plantation  by 
the  troops  of  the  United  States  ?  If  yea,  for  how  long  a  period  was 
it  so  accupied  ?  •      . 

2.  Do  you  know  what  quantity  of  wood  was  cut  and  used  by  the 
troops  for  the  supply  of  these  9teamers  ?  Can  you  form  an  estimate 
of  how  many  cords  per  month  were  required  for  that  purpose  ? 

3.  What  was  the  amount  of  loss  per  cord  to  the  owner  of  the  land, 
or  what  was  the  amount  of  net  profit  per  cord  for  wood  at  the  peti- 
tioner's landing  occupied  by  the  troops  r 

4.  Do  you  know  of  the  use  or  destruction  of  any  property  on  said 
plantation  for  the  use  and  purpose  of  the  government  troops?    If  yea,  . 
state  in  what  that  property  consisted,  whether  of  trees  or  otherwise, 
and  state  what  was  the  damage  done  to  the  petitioner  by  said  use  or 
destruction  ? 

6.  What  would  be  a  fair  annual  allowance  by  the  government  for 
the  use  of  said  plantation  during  the  period  of  their  occupation  ? 

Be  good  enough  to  answer  this  as  soon  as  convenient,  and  state  any 
other  matter  which  you  may  know  which  will  bear  on  this  case  ? 

Yours,  truly, 

P.  PHILLIPS, 
SoUoUor/or  Fitzpcirick. 

Hon.  S.  B.  Mallort,  Senator  U.  8. 
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Washington,  February  12, 1858. 

Answer  to  tte  first  interrogatory.  Soon  after  the  Florida  wai 
began,  sometime  I  think  in  1836,  the  forct'S  of  the  United  States  toi-k 
possession  of  the  plantation  of  Col.  Fitzpatrick,  and  establislitd 
thereon  a  military  post,  which  they  continued  to  hold  and  occu|.t 
until  about  1842,  with  perhaps  a  few  interruptions. 

Answer  to  the  second  interrogatory.  The  forces  of  the  Unitei 
States  I  know  cut  a  great  deal  of  wood  on  the  land  in  question  for  the 
use  of  steamers  ;  and  this  wood  was  cut  generally  near  the  baok  : 
the  river,  but  I  am  unable  to  specify  the  quantity. 

Answer  to  the  third  interrogatory.  I  should  think  that,  takisg 
into  consideration  the  facilities  afforded  at  Fitzpatrick's  place  for^up- 

{)lying  boats,  the  wood  on  the  land,  growing,  ought  to  be  worth  i: 
east  one  dollar  per  cord,  cut  where  this  wood  was  cat.  Ihavt 
occasionally  had  charge  of  Fitzpatrick's  place,  and  I  would  niA^ii 
willing  to  permit  wood  to  be  cut  from  it  for  less. 

Answer  to  the  fourth  interrogatory.  The  troops  cleared  up  tb 
land  about  Fort  Dallas,  immediately  about  the  post,  and  to  remove 
all  cover  that  Indians  might  occupy,  they  cut  down  a  large  dsii 
valuable  lime  grove,  and  destroyed  some  other  fruit  trees.  I  canDOt 
place  a  value  upon  the  grove  or  trees. 

Answer  to  the  fifth  interrogatory.  I  cannot  estimate  the  value  of 
the  use  of  the  plantation  to  the  United  States  while  thus  occupied. 
It  is  quite  certain,  however,  that  its  occupation  was  of  great  h- 
portance,  and  was  the  best  if  not  the  only  point  in  the  vicinity  avu- 
able  for  the  purpose  to  which  it  was  put.  I  can  refer  to  the  opioiofl' 
General  Jesup,  on  file  in  this  case,  and  say  that  the  use  of  the  pUc^ 
with  the  wood  used  upon  it  ought  in  my  judgment  to  be  worth  thrcf 
thousand  dollars  per  annum  ;  but  I  have  no  accurate  data  to  arrive &< 
this  estimate.  I  know  the  place  well,  was  there  irequently  while  it  »* 
occupied  by  Fitzpatrick  as  a  plantation,  and  by  the  troops  as  a  mili- 
tary post ;  and  I  state  this  gross  sum  as  what  strikes  me  as  beiof 
fair,  though  to  the  United  States,  in  the  prosecution  of  the  war,  i^ 
must  have  been  regarded  as  an  important  station. 

S.  R.  MALLORY. 

It  is  agreed  the  statement  of  Mr.  Mallory  may  be  read  in  evidence. 

D.  RATCLIFFK, 
Assistant  Solicitor  of  the  Court  of  CiaiiM. 


Senate  Chamber, 
Washinytony  March  28,  1858. 

I  am  well  acquainted  with  *^  Fitzpatrick's  plantation,"  in  Florida. 
It  occupies  both  banks  of  the  beautiful  little  river  Miami,  at  its 
mouth,  and  is  known  as  Cape  Florida  The  climate  is  tropicd^^"^^ 
all  the  fruits  of  the  tropics  grow,  or  will  grow  there,  and  cane  is  pro- 
duced from  year  to  year  without  replanting. 

It  I  remember  correctly,  (and  my  name  is  on  the  purchase  deeds 
as  a  witness,)  there  are  880  acres  of  land  in  the  body,  and,  bat  tot 
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the  Indian  war  it  would  now  have  been  one  of  the  most  beautiful  and 
productive  plantations  of  the  south.  It  is  remarkably  healthy.  When 
the  war  broke  out,  in  1836,  this  plantation  was  in  beautiful  condition, 
worked  by  some  fifty  or  sixty  servants.  It  is  now  occupied,  in  part, 
hy  the  United  States  troops  as  a  permanent  military  post. 

Of  the  value  of  the  plantation  in  dollars  and  cents,  I  do  not  know. 
If  I  owned  it  I  would  not  take  fifty  iTiousand  doUara  for  it 

S.  R.  MALLORY. 

* 

Will  Mr.  Mallory  be  kind  enough  to  add  to  the  statement  above, 
what  quantity  of  Col  Fitzpatrick's  land  or  fa^ra  was  occupied  by  the 
military  of  the  United  States  at  the  period  referred  to  in  the  petition 
of  Col.  Eitzpatrick. 

Very  respectfully,  &c. , 

D.  RATCLIFFE, 
Assistant  Solicitor  of  the  Court  of  Claims. 

The  United  States,  when  the  wood  was  cut  for  which  the  claim  is 
made,  had  possession  of  aU  the  plantation^  and  they  had  such  poHses- 
sion  whenever  they  were  there  at  all. 

S.  R.  MALLORY. 


In  my  reply  to  the  fifth  interrogatory,  touching  the  value  of  Fitz- 
patrick's place  to  the  United  States  while  occupied  by  them,  I  said 
that  *'  the  use  of  the  place,  with  the  wood  used  upon  it,  ought,  in  my 
judgment,  to  be  worth  three  thousand  dollars  per  annum." 

This  estimate  is,  I  believe,  a  very  moderate  one,  and  is  formed  ex- 
clusively on  my  own  judgment.  I  know  the  place  well.  The  go- 
vernment was  compelled  to  establish  a  post  in  that  vicinity,  on  Key 
Bescayne  bay,  and  had  it  selected  any  other  than  this  particular 
place,  occupying  both  sides  of  the.  river  Miami,  a  very  considerable 
outlay  and  continual  expenditure  would  have  been  entailed  upon  it, 
exceeding  this  three  thousand  dollars  per  annum. 

In  my  judgment  it  was  worth  to  private  enterprise  three  thousand 
dollars  per  annum  ;  and  private  enterprise,  too,  that  would  have  pre- 
served and  not  have  destroyed  the  valuable  fruit  trees,  &c. 

It  is  the  only  place  in  the  whole  bay  where  steamers  can  go  along- 
side the  shore  and  land  cargo  ;  at  all  other  places  they  are  compelled 
to  anchor  at  a  great  distance  from  the  shore,  and  the  saving  in  dollars 
and  cents  which  the  government  made  by  selecting  this  point  above 
others,  was  very  large. 

I  have  stated  what  I  regard  as  the  value  of  the  rent.  I  am  con- 
fident that  the  owner  would  not  have  rented  it  for  this  sum. 

I  cannot  say  what  the  place  would  have  rented  for  in  open  market, 
for  it  was  the  only  plantation  within  a  hundred  and  fifty  miles  of  it, 
and  there  were  no  planters  near  it  able  to  rent  it. 

S.  R.  MALLORY. 

No  objection  to  this  paper,  and  it  may  be  read  in  evidence. 

D.  RATCLIFFE, 
Asst.  Sol.  ofC.  of  0. 
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Richard  Fitzpatrick  vs.  Thb  United  States. 

Claim  for  losses  and  for  use  and  occupation  of  plantation. 

In  this  case  it  is  agreed  that  the  papers  in  this  case  which  were 
before  Ciongress,  and  which  have  been  referred  to  this  court,  may  1% 
used  as  evidence  in  this  case  on  the  hearing  by  the  court. 

D.  RATCLIFFE, 

Asat.  Sol.  of  O.  €^  C. 

P.  PHILLIPS, 

Solicitor  for  Petitioner. 

Filed  January  25,  1858. 


IN  THE  COURT  OP  CLAIMS. 

BicHARD  .FrrzPATRiOE  VS.  Thb  Unitbd  Statbs. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  Court. 

In  the  year  1836,  when  the  war  with  the  Seminole  Indians,  in 
Florida,  commenced,  the  petitioner  was  the  owner  of  a  plantation  on 
the  Miami  river,  in  that  State.  Some  time  in  that  year  the  planta- 
tion was  occupied  by  a  part  of  the  naval  forces  of  thQ  United  States, 
under  the  command  of  Lieutenant  Powell,  who  built  block-houses, 
pickets,  &c,y  thereon  of  timber  taken  from  the  petitioner's  land,  and 
called  the  post  Fort  Dallas.  The  block  houses,  &c.,  were  subse- 
quently destroyed  by  the  Indians  ;  but  how  long  the  plantation  was 
tnus  occupied  does  not  appear  from  the  evidence. 

Afterwards,  in  February  or  March,  A.  D.  1838,  by  order  of  the 
quartermaster  general  of  the  United  States,  FortXauderdale,  on  New 
river,  and  Fort  Dallas,  on  the  Miami  river,  were  established  on  the 
same  plantation,  and  they,  together  with. the  entire  plantation,  were 
occupied  by  the  troops  of  the  United  States  from  that  time  till  the 
year  1842.  Whilst  tne  plantation  was  thus  occupied,  timber  for  build- 
ing and  wood  for  fuel  for  the  use  of  the  troops  and  of  steamboats  in 
the  service  of  the  United  States  were  taken  therefrom.  How  much 
timber  and  wood  were  thus  taken  cannot  be  ascertained  from  the 
evidence,  but  the  quantity  was  large. 

Immediately  upon  the  breaking  out  of  hostilities,  the  petitioner  was 
obliged  to  abandon  his  plantation  and  remove  his  slaves  from  it. 
Under  the  pressure  of  the  danger  which  then  threatened  him  he  left 
his  other  personal  property  on  the  plantation,  and  soon  afterwards 
the  whole  of  it,  together  with  all  his  buildings,  was  destroyed  by  the 
Indians. 

The  petitioner  claims  compensation  for  the  wood  and  timber  which 
were  taken  for  the  use  of  the  United  States,  and  for  the  occupation  of 
his  land  by  their  troops. 

James  Wright  testifies  that  the  estimate  of  six  thousand  dollars  a 
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yeAr  f6r  the  nse  of  the  plantation  is  less  than  the  same,  with  the  force 
employed  on  it,  would  nave  produced  to  the  owner.  William  Cooley 
concurs  in  this  statement. 

The  quartermaster  general,  in  his  report  to  the  Secretary  of  War, 
dated  January  13,  A.  D.  1841,  says :  ''  As  the  petitioner  could  make 
no  use  of  the  land  himself,  and  as  the  fuel  was  cut  and  hauled  hy  the 
troops,  from  two  to  three  thousand  dollars  a  year  would,  I  should 
think,  be  ample  compensation  for  both." 

S.  R.  Mallory,  (senator,)  in  answer  to  the  question  ^' what  would 
be    a  fair  annual  allowance  by  the  government  for  the  use  of  said 
plantation  during  the  period  of  their  occupation,"  said :  '^I  cannot 
estimate  the  value  of  the  use  of  the  plantation  to  the  United  States 
^'hile  thus  occupied.     It  is  quite  certain,  however,  that  its  occupation 
was  of  great  importance,  and  was  the  best,  if  not  the  only,  point  in 
that  vicinity  available  for  the  purpose  to  which  it  was  put.     I  can  refer 
to  the  opiuion  of  General  Jesup,  on  file  in  this  case,  and  say,  that  the 
use  of  the  place,  with  the  wood  used  upon  it,  ought,  in  my  judgment, 
to  be  worth  three  thousand  dollars  per  annumy  but  I  have  no  aqcurate 
data  to  arrive  at  this  estimate.     I  know  the  place  well ;   was  there 
frequently  while  it  was  occupied  by  Eitzpatrick  as  a  plantation,  and 
by  the  troops  as  a  military  post ;  and  I  state  this  gross  sum  as  what 
strikes  ipe  as  being  fair,  though  to  the  United  States,  in  the  prosecu- 
tion of  the  war,  it  must  have  been  regarded  as  an  important  station." 
Afterwards  he  stated  as  follows  :  ^'In  my  reply  to  the  fifth  interroga- 
tory touching  the  value  of  Fitzpatrick's  place  to  the  United  States 
while  occupied  by  them,  I  said  that  ^the  use  of  the  place,  with  the  wood 
used  upon  it,  ought,  in  my  judgment,  to  be  worth  three  thousand 
dollars  per  annum.'     This  estimate  is,  I  believe,  a  very  moderate  one, 
and  is  formed  exclusively  on  my  own  judgment.     I  know  the  place 
well.     The  government  was  compelled  to  establish  a  post  in   that 
vicinity  on  Key  Biscayne  bay^  and  had  it  selected  any  other  than 
this  particular  place,  occupying  both  sides  of  the  river  Miami,  i  very 
considerable  outlay  and  continual  expenditure  would  have  been  entailed 
upon  it,  exceeding  this  three  thousand  dollars  jper  annum, 

''  In  my  judgment,  it  was  worth  to  private  inter  prise  three  thousand 
dollars  per  annum;  and  private  enterprise,  too,  that  would  have  pre- 
served, and  not  have  destroyed,  the  valuable  fruit  trees,  &c. 

''  It  is  the  only  place  in  the  whole  bay  where  steamers  can  go  along- 
side the  shore  and  land  cargo.  At  all  other  places  they  are  compelled 
to  anchor  at  a  grea't  distance  from  the  shore,  and  the  saving  in  dollars 
and  cents  which  the  government  made  by  selecting  this  point  above 
others  was  very  large. 

'^  I  have  stated  what  I  regarded  as  the  value  of  the  rent.  I  am 
confident  that  the  owner  would  not  have  rented  it  for  this  sum. 

''  I  cannot  say  what  the  place  would  have  rented  for  in  open  market, 
for  it  was  the  only  plantation  within  a  hundred  and  fifty  miles  of  it^ 
and  there  were  no  planters  near  it  able  to  rent  it." 

We  are  not  justified  by  the  evidence  in  saying  that  the  petitioner's 

!)lantation  was  occupied  by  the  United  States  for  a  longer  period  than 
bur  years. 
Our  opinion  is,  that  the  petitioner's  claim  is  well  founded.    This 
H.  R.  0.  0 2 
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private  property  was  taken  for  public  use,  and  he  is  entitled  to  a  just 
compensation  tnerefor. 

As  to  the  amount  of  compensation,  a  general  estimate  made  by  a 
witness  who  knows  the  premises  well,  and  frequently  visited  them 
whilst  in  the  occupancy  of  the  United  States,  is  idl  that  can  justly  be 
required  of  the  petitioner.  Such  a  witness  is  Senator  Mallory.  We 
adopt  his  estimate. 

We  shall,  therefore,  report  to  Congress  a  bill  in  favor  of  the  peti- 
tioner for  the  sum  of  twelve  thousand  dollars,  as  compensation  for  the 
wood  and  the  rent. 


A  BILL  for  the  relief  of  Richard  Fitzpatrick. 

Be  it  enacted  by  the  Senate  and  House  of  Repreaentativea  of  the  United 
Stages  of  America  in  Congress  ossenMedy  That  the  Secretary  of  the 
Treasury  be,  and  he  hereby  is,  directed,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  to  pay  to  Richard  Fitzpatrick 
the  sum  of  twelve  thousand  dollars,  in  full  for  the  use  and  occupation 
of  his  plantation  as  a  military  post  of  the  United  States  between  the 
vears  1836  and  1842^  as  also  for  the  damage  done  to  said  plantation 
in  the  cutting  of  wood  and  lumber  during  such  occupatioo. 


■  ■ 
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